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Fr ER the Publication of a Collection of State- 
bPial, which conſiſts nfo Volumes in Folio; the 
Reader may poſſibly be ſurpriz d at the Appearance 
BL ODE ZE of two hrs ang more of Collections . ſame 

Subject. For this Reaſon it may be proper to pre- 
miſe fore Particulars prefatory to the Work, concerning the 
Inducements there were to it, and the Method wherein it has 


been purſued. 


At here we would by no means be andeefdbed to lay any 
Imputation on the Gentleman who prepat'd the laſt Edition of 


that Work for the Preſs. The judicious Preface he preſix d to 


it, plainly ſhew'd him to be entirely Maſter of the Subject; and 
he perform'd, with eminent Sufficiency the Part he undertook, 
which was, to prepare and methodize fuch TraQs, Printed or 
Manuſcript, as were brought to him; to inſert them in their 
proper Places, and to make Remarks * References wherever 


there was Occafion. The Buſineſs of collecting the ſeveral Pie- 


ces was by no means his Province, nor was it to be expected 
from one who had daily Avocations 1 in the way of his Profeſ- 
ſion. 

And tho? it were admitted that the then Undertakers-did | 
N thing they poſſibly could, to render the Work entire and 
complete, and ſpared neither Pains nor Expence to procure 
Materials fit ſor the purpoſe; yet it is no wonder that in ſo fruit- 
ful a Field, they ſhould after all their Diligence leave ſome 
Gleanings to reward the Induſtry of thoſe that came after them. 

They proceeded in the firſt Edition upon a very ſcanty Plan, 
propoſing to take in no Trials, but what were really State-Trials, 

Vol. VIII. Az © 74 4 3h and 


. The PREFACE. 
adadlangdd were taken at length and entire; and to this Plan they ad- 
A | hered ſtrictly, except in a few Inſtances: but in preparing the 
bY ſecond Edition, by the Advice of ſeveral Gentlemen of Learn- 
[ ing and Curioſity, a greater Latitude was taken, and as well 
| ſeveral Caſes heard before the Court of Star- Chamber were in- 
14 ſerted, as other Proceedings at Law, which could not properly 
1 be called State-Trials ; and Trials which were well taken, tho? 
| | 5 not of a Criminal Nature, were inſerted, together with the dy- 
Y ing Behaviour and Speeches of ſuch unfortunate Perſons as ſuf- 
[ fer'd Death upon their Convictions. | Salt 
In almoſt every of theſe Particulars, theſe Supplemental Vo- 
lumes will appear to have received many Additions and Improve- 
ments. The Caſes here inſerted, which were debated in the Star- 
| Chamber, are ſuch only as were conſiderable for the Curiolity of 
the Fact enquired into; as the Caſe of Daviſon for ſending down 
the Warrant for beheading the Queen of Scots, contrary to Queen 
Elizabeth's Order; or for the Figure and Station of the Per- 
ſons concern'd, as Lord Chancellor Bacon and others. The 
Trial for a large Eſtate in Shadwell, wherein the Lady Ie was 
a Party; that of Mr. Dezew and others, for aſſaulting Mr. Cole- 
peper; the Proceedings between the Duke and Ducheſs of 
Norfolk, and his Grace's Trial with Mr. Germaine; and ſome 
others were taken from printed Pieces, which for their Price 
and Scarcity were almoſt equivalent to Manuſcripts :. and we 
can with Truth ſay, that moſt of the printed Tracts here 
made uſe of, coſt above Ten times the Price, that an ordinary 
Piece of the ſame Size is commonly ſold for. ns 8 1 
As for the Trials in theſe Volumes which were never before 
A rinted, we are not at liberty to give the Reaſons why we be- 
3 lieve them to be Authentick ; but we'conceive the intrinſick 
Marks they bear will be ſo evident and convincing, to every one 
that reads them, of their being genuine, as to make any Proofs 
3 on that Head to be abſolutely unneceſſary. x 
1 We have been oblig'd in a few Places to tranſcribe here and 
| there ſome Paſſages from larger Works: but in this Particular 
we have been as ſparing as poſſible, having inſerted no more than 
was abſolutely neceſſary to preſerve the Connexion, and to make 
x the whole more intelligible. The greateſt Freedom taken in 
| ' that kind has been in the Collection of Arguments and De- 
Fates upongthe Habeas Corpus Act and Liberty of the Sub- 
3 ject, between the Years 1627 and 1640; in which we were 
k obliged to be ſometimes beholden (but as little as poſſible) to 


The PREFACE: V 
Mr. Ruſhworth's Hiſtorical Collections. As theſe Conteſts, be- 
tween the Crown and the Subject, were one of the great Cauſes 
of the fatal Confuſions which afterwards followed, and of that 
ſurprizing Revolution which was the Aſtoniſhment of all Chriſt. 
endom ; every Proceeding in that Affair, warranted by ſufficient 
Authority, was thought worth preſerving ; eſpecially as it re- 
lated to what, next to the Life of the Subject, is deemed moſt 

precious in the Eye of the Law, his Liberty. Pöl 
Some Gentlemen may perhaps think that Mr. Ruſhtivorth's 
Collections are ſo full on this Head, that it would be a Pre- 
ſumption to add any thing to them: but it will appear that 
moſt of the Speeches and Proceedings here printed are not ta- 
ken notice of by Mr. Ruſbworth. How they came to be o- 
mitted, we will not pretend to determine; only we cannot for- 
bear obſerving, as a ſtrange Inſtance of Partiality in that Editor, 
that after inſerting the Articles againſt the Earl of Srafforũ at 
large in his Trial, he has abridg'd the Anſwer put in by him 
to his Articles, with this Introduction: The Anſwer held three 
Hours, being above 200 Sheets of Paper, too long to be here in- 
ſerted ; yet take an Abſtrat# of the ſaid Anſwer to the Articles 
exhibited againſt him, which are as followeth. Which Abſtract 
is ſo vaſtly ſhort, as not to contain above Ten Pages. 
For fear of being thought prolix, in order to ſwell the Price 
of the Book, we have omitted the Trial at large of the Earl 
of Strafford, it being to be had ſeparate at a moderate Price: 
We don't doubt but his Anſwer at large would have been. 
great Ornament to this Collection, and would have enabled the 
World to judge more clearly of his Caſe, than it is now likely 
to do. But as all the Proceedings againſt him were ſtrictly 
order'd to be obliterated ; fo, with the utmoſt Enquiry, we have 
been unable to find any Copy thereof remaining with the De- 
ſcendants of his Family, or in any other Hands. 

The Caſe of Monopolies, between the Eaſt-India Company 
and Mr. Saxdys, does not, it muſt be confeſt, ſtrictly ſpeaking, 
come under the Deſcription of a State-Trial ; but as the publiſh= 
ing the Proceedings between the King and the City of London, 
upon a Quo Warranto, in the laſt Edition of the State-Trials; 
met with general Approbation, we hope the like candid Con- 
ſtruction will be put upon the Step we have taken in this Caſe. 
The Queſtion of the Power of the Crown to grant an excluſive 
Charter, and the Diſtinction to be made between a criminal 
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—_ The PREFACE. „ 
Monopoly, the regal Prerogative, and legal Property, are un- 


doubtedly of the higheſt Importance. The Point is debated 
upon this Occaſion by the moſt knowing and eminent Lawyers 
of the Time, and their Arguments are now firſt publiſhed from 
Manuſcripts, which have not been taken notice of in any of the 
Law-Books now extant, (except a very ſhort Abſtract of ſome 
of the Speeches, which is printed in Mr. Serjeant Skinner's 
Reports) to which are added the learned Arguments and Rea- 
ſors of the Lord Chief-Juſtice Zeffreys. 

There are ſome Inſtances where we have not been able to pro- 
cure complete Trials, and yet have obtained either Speeches 
made in them by Gentlemen of Note at that time, or largeand 
particular Relations, though not in ſo minute and exact a man- 


ner, as in Trials taken in Short-hand in Court. Where any 


thing of this kind has occur'd, which we judg'd worth notice, 
we have choſe to preſerve them from the Oblivion they would 
otherwiſe fink under, by inſerting them in this Collection. And 
tho* they are not ſo valuable as entire Trials, yet they may 
ſerve to give a more clear Account of the Facts there tried, 


than is to be found in a general Hiſtory; which, as the learned 


Editor of the State-TVials well obſerves; is one confiderable 
Benefit ariſing from Collections of this kinda. 

Concerning the other Pieces contained in this Collection, we 
need be the leſs particular in this place, as we have before moſt 


of the Articles, or in Notes at the Bottom, given our Reaſons 


for inſerting them: Only leſt it ſhould be thought that the re- 
markable Caſe of {by and Mhite, in the laſt Volume, con- 
tains no more than the ſmall Book, publiſhed under that Name 
in Octavo in the Year 1705, it may be proper to obſerve, That 


the whole Proceedings and Debates of that memorable Affair 


are deduced in order of Time from the firſt Complaint made in 
the Houſe of Commons ; containing not only the Proceedings, 
Reports, Repreſentations, Conferences and Reſolutions, of 
both Houſes, as publiſh'd by their Order; but alſo the Pro- 
ceedings and Arguments in the Court of Xing s-Bencb. 

In fine, as no Pains or Expence has been ſpared to make this 
Collection complete, uſeful and inſtructive; fo we muſt ſubmit 


the whole to the Judgment of the Publick, and rely upon the 


Candour of the Readers, for a kind Acceptance of our En- 
deavours. | | 
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The ſeveral TRIALS, Ge. contained in the 
SEVENTH SUPPLEMEN TAL' VOLUME: 
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| WED & 
1549- Roctrpincs in Parliament againſt Sir 
Thomas Seymour, Knight, Lord Sud- 
ley, for High-Treaſon, 2 & 3 Edw. VI. 
Page 1 


II. 8 
1550. Proceedings againſt Edward Duke of Somer- 
he. + ſet, in Parliament, for Mi/demeanours and 
High-Treaſon, 755 4 Edw. VI. P. 12 
I 


1551. Proceedings before the Lords againf Edward 
Duke of Somerſet, for High-Treaſon and 
Felony, 5 'Edw. VI. _ — 5.15 


1587. The Arraignment of My. Daviſon in ibe Star- 
NY Chamber, for Miſpriſion and Contempt, 30 
. Ez, — _ p. 20 
| V. | x 

1588, The Arraignment of Sir Richard Knightly 
and others, in the Star-Chamber, for main- 

taining ſeditious Perſons, Books and Libels, 

31 Eliz, In | P. 29 

VI. 


1500. Proceedings in Parliament againſt John Earl 
of Gowrie, Alexander Ruthven, bis Bro- 
ther, Henry . Ruthven; Hugh Moncreif, 
and Peter Evibt, for Tigh-Treaſon at 

- Edinburgh.” _ = — P. 33 


1600. The Arraignment and Judgment ;of Capt. 


Thomas Lee, at the Seffions-bouſe near 
Newgate, for 1 reaſon, 43 Eliz. p. 44 
1600. "The Trial of Sir Chriſtopher Blunt, Sir 
| Charles Davers, Sir John Davis, Sir Gilly 


Merrick, and Henry Cuffe, for High- | 


Treaſon, at Weſtminſter, 43 Eliz. p. 47 
IX 


1603. The Trial of Sir Griffin Markham, Knt. Sir 
Edward Parham, Kut. George Brooke, 

q; Bartholomew Brookes by, E/q; An- 

thony. Copley, William Watſon, Prief, 
William Glatke, Prieſt, for High-Treaſon, 

at Wincheſter, 1 Jac. I, — p. 63 


X. 
1603. The Caſe between Sir Francis Goodwin and 
Sir John Forteſcue, in the Reign of King 
James I. as it flands upon the Journal of 
the Houſe FOR 1 Jac. I. — f. 67 


1609. The Proceſs and Trial of Robert Logan of 
Reſtalrig, for High-Treaſon, in conſpiring 
with John Earl of Gowrie, to murder Ki 
James I. at S 7 Jac. I. p. 7 

X 


1609. The Trial of the Lord Balmerino, for High- 
Treaſon, at St. —_— 7 Jac. I. p. 85 
XIII. 


1612, The Arraignment and Conf«ſſion of the Lord 
Sanquire (who, being a Baron of Scotland, 
was arraigned by the Name of Robert 
Creighton, E/q;) at the King's-Bench 


Bar in Weſtminſter-hall, for procuring the | 


| 


— 


| 


„ 


| 


* 
* 


Murder of John: Turner, a Maſter of De- 
fence, whom be caus'd to be ſbot with a Pi- 
Aol, by one Carliel, à Scotiſhmin, for 
thrufting out one f bis Eyes in playing at 

' Rapier and Dagger, 10 Jac. I. Page 86 

XIV * 


1615. Proceedings againſt John Ogilvie, for High- 
_-» Treaſon; at _— 13 Jac. I. p. 93 
a WB F X 8 


1618. Proceedings againſt Mr. Wraynham, in the 
Star-Chamber; for © landering ihe Lord- 
Chancellor Bacon f Injuſtice, 16 Jac. I, 


„ Shown P. 102 

4. XVI. 8 
1627. Proceedings on the Habeas Corpus, brought 
by Sir Thomas Darnel, Sir John Corber; 
Sir Walter Earl, Sir John Heveningham, 
and Sir Edmund Hampden, at the King's- 
Bench in Weſtminſter-hall, 3 Car. I. 


5 9.114 

YL . XVI ©. nnd 
1629. Proceedings againſt William Stroud, E/q; 
Walter Long, Eq; John Selden, 
and others, on an Habeas Corpus, in 
Banco Regis, 5 Car. I,  — P. 217 

% Ain e 1 NTT. 
1629. Proceedings againſt Sir John Elliot, Denzil 
._ > - Holtis, and Benjamin Valentine, Z/qrss 
for ſeditious Speeches in Parliament, in 
Baneo Regis; 720d — 7 
1631. The Trial of James Lord Uchiltrie, for Ca- 
'-  Jummies and flanderous Speetbes again James 
Marquis of Hamilton, the Earls of Had- 
diagton, Roxburgh, and Buccleugh ; 
tending to ibe ſowing Sedition. betwixt bis 
Majeſty and the ſaid Noblemen; at Edin- 
burgh, ors —— . p.260 
1637. The Trial of John Lilburn and John Whar- 
ton, for Printing and Publiſhing {editions 
Books, in the Star-Chamber, 13 Car. J. 
p. 286 

XXI. 


1640. Proceedings in Parliament againſ Sir John 
Finch, Baron of Fordwich, Lord Keeper, 
for High-Treaſon, 16 Car. I. — p. 30g 

XXII. 


1647. Two Judgments of the Lords aſſembled in Par- 
liament, againſt John Morris alias Poyntz, 

Mary bis Wife, Iſabel Smith, Leonard 

Darby, and John Harris; for forging, 
framing, and publiſhing a Copy of a pre- 

tended A of Parliament, 23 Car. I. p. 317 

| XXIII. | 

1649. The Trial of Col. John Morris, Governor of 
Pontefract Caftle ; at the Aſſizes at the 

cn of York, before Mr. John Puleſton, 
and Mr. Buron Thorpe, Tuſlices of Afize, - 

for High-Treaſon, 2 Ons II. — 7 320 

oF XXIV. 

1650, The Proceedings, Examination and Trial of 
Col. Euſebius Andrewe, before the High 
Court 


3 


111 

Court of Juſtice, for High-Treaſon, 3 Car. 

II. — — Page 324 

| | XXV. 7 
1652: The Trial of Richard Faulconer, for Perju- 

ry, at the 7 5 Car. II. p. 343 f 


1653: The Trial of My. John Lilburn, at the Se/- 
fions- Houje in the Old-Bailey, for returning 


into England, being baniſhed by Af of | 


Parliament, 6 Car;:Il, — P. 354 
XXVII. : | 
1656. The Trial of Miles Sindercombe, alias Fiſh, 
for High-Treaſon;, at the Upper-Bench, be- 
fore the Lord Chief-Juſtice Glynn, and Mr. 
Juſtice Warburton, 8 Car. II. — p. 371 

| XXVIII. 
1661, Proceedings again Archibald Mar 
Argyle, for High-Treaſon, in Scotland, 13 
Car. II. "=P, 379 


— . 


XXIX. 


| | | 
1666. The Trial of the Lord Morley, Before the 


| , for Murder, 18 Car. II. 
UM] + 421 
4 XXX. of | 
The Procetdings in the Court King's- Bench, 
Exchequer, and Houſe of Peers, in the Caſe 
of Sir Samuel Barnardiſton, Bart. againſt 
Sir William Soame, Sheriff of Suffolk, 
concerning the Election of Members to Par- 
liament, 26 Car. II. p. 428 
| XXXI. 
1655. Proceedings in the Houſe of Commons, on an 
Appeal being brought in the Houſe of Lords, 


1674; 


— 


by Dr. Shirley, againſt Sir John Fagg, and } 


others, their Members, 27 Car. II. p. 453 
XXXII. 

1676. Proceedings againſt My. Francis Jenks, for a 

Speech made by bim on the Huſtings at 

Guildhall, en Midſummer-day, 2 Car. Il. 


P. 468 

XXXIII. 
1679. Articles of 
fer d and preſented to the Conſideration of 
his moſt Sacred Majeſty, and his moſt Ho- 


nourable Privy-Council, againſt Sir Wil- 


liam Scroggs, Lord Chief-7uftice of the 
King's-Bench ; exhibited by Dr. Oates | 
and Capt. Bedloe, 31 Car. II. — p. 476 

XXXIV. 6 


| 


| 
110 of 


High-Miſdemeanours, bumbly of | 


| 
| 


1680. Proceedingg againſt Sir William Scroggs, 


3 
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Knt. Lord Chief- Juſtice of the King's- 

Bench, and other Judges, in Parliament, 
38 Car. II. — Page 479 

22 | 


1680. 'The Repor from the Committee of the Com- 
mon in Parliament, appointed by the Ho- 
nourable Houſe of Commons, to conſider the 
Petition of Richard Thompſon of Briſtol, 
Clerk, and to examine Complaints againſt 
bim. And the Reſolution of the Commons 
in Parliament upon this Report for his Im- 
peachment of High Crimes and Miſdemea- 
#ours, 32 Car. Il. — P. 491 

| XXXVI. 
1683. The Great Caſe of Monopolies, between the 
Eaſt-India Company, Plaintiffs, and Tho- 
mas Sandys, Defendant ; whether their 
Patent for Trading is the Eaſt-Indies, ex - 
cluſive of all others, is good, 25 Car. II. 


XXXVII. en 

1684. The Lady Ivy's: Tryal, for great Part of 

| Shadwell, in the County of Middleſex, in 
Banc. Reg. 36 Car. Il. p. 571 

De XXXVIII. 

1685. The Trial of William Diſney, E; by the 
King's Special Commiſſion of Oyer and Ter- 
miner, held at the Marſhalſea in South- 
wark, for High-Treaſon, 2 Jac. II. p. 61x 

XXXIX. | 

1686. The Trial with Sir Edward Hales, Bart. for 

neglecting to take the Oaths of Supremacy 

aud Allegiance, with his Plea thereto, upon 
the King's diſpenſing with the Statute, 25 
Car. II. and the Opinion of the Judges there- 
»pon, 2 Jac. _ P. 612 


1686. The Proceedings againſt Mr. Samuel John- 
h ſon, who was tried at the King's-Bench 
Bar, Weſtminſter, for Higb 75 


1/demea- 
wours, in writing and publiſhing ſeditious 


Libels, 2 Jac. II. — Pi. 645 
1688, The Trial of Rowland Walters, Dearing 


Bradſhaw, and Ambroſe Cave, Gents. at 
tbe Old-Bailey, before Sir John Shorter, Kar. 
Lord-Mayor, and Sir Bartholomew Shower, 
Kut. Recorder, with others of his Majeſty's 
Tuftices, for murdering Sir Charles Pymm, 
Bart. 4 Jac. II. — p. 648 
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Proceedings in Parliament againſt Sir THOMAS SEYMouR, Kut. 
Lord Saale, tor High-Treaſon, Feb, 25, 1549, 2 ads = 
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B30 Ur the Year 1547 , Sir making a party for himſelf, of which Paget charged 

EA Thomas Seymour the Protec+ © him 3 terms, yet all was ineffectual; for the 

dns brother was brought to Admiral was reſolved to go on, and either get him» 

>” ſuch a Share of his fortunes, ſelf advanced higher, or periſh in the attefnpt. Du- _ 

ZE that be was made a Baron, ring the Seſſion, the Admiral got the King to write 

and Lord Admiral. But 0 

cis not ſatisfying his ambi- 
dion, he endeavoured to have 

e finked himſelf into a nearer 
relation with the crown, by marrying the King's" 


Siſter,” the Lady Eliaabetb. But finding he could 
not compaſs that, he made his addreſſes to Catherine 

Parr, the Queen Dowager, and they were martied 
ptivately. Being by this match poſſeſſed of great 
wealth, he ſtudied to engage all about the King to 
be his friends. His deſign was, that ſince he was 
the King's Uncle as well as his Brother, he ought 
to have a pro ſhare with him in the Go- 
vernment. About Eaſter that year he firſt ſet 
about that deſign; and corrupted ſome about the 
King who ſhould bring him ſometimes privately 
through the Gallery to the Queen Dowager's Lodg- 
ings, and he deſired they would let him know 
when the King had occaſion for Money, they ſhould 
not trouble the Treaſury, for he would furniſh him. 
Thus he gained ground with the King. 

When the Protector was that year in Scotland, 
the Admira began to act more openly, and was for 


® Burnet's Hiſtory of the Reformation, 
It is mentioned by ſome hiſtorians, that 
= of the Dute of Somerſet, inſt the Queen 
the rot s Lady; but this is very unlikely, that ſhe ſhoul 
with the to be 


„II. 


1:3. faith, King Edward in his invaluable Journal 


with this marriage of his Brother to the 


Vor. VII. | nd 


Queen. See alſo Sr 
vol. II. p. 475. and Burnet's Appendix to vol. II. p. 392. — ſome errors and 


with many of the Lords and Counſellors to 
him in it. When, this was known, befoce he 
gone with it to the Houſe, ſome were Tent in his 

rother's name to ſee if they could ail 


him to go no further; he refuſed to hearken to 
them, and ſaid, that: if he were in his at- 
tempt, he would make this the blackeſt Parliament 


that ever was in England. Upon that he was ſent 
for by order from the Council, but refuſed to 
come ; then they threatened him ſeverely, and 
him, the King's writing was nothing in Law, 
that he who had procured it, was puniſhable for - 
doing an act of ſuch a nature, ec. ſo they reſolved 
to have him ſent to the Tower. But at laft he ſab» 
mitted himſelf to the Protector and 


his Brother and he ſerm'd to be perfect 
tiled +, though it was viſible he onl 


projects till a fitter conjuncture, and 


4 


* 


et 


, wite to the Admiral, and that ſhe claimed. the Precedency as 


ſo ignorant of thecuſtoms of Exgland, as to e 


1 The Whole — 'd by Saunders, in his Treatiſe de Schiſnar. Anglican. 
Hayward, ke. See the complete Hiſtory of England, vol. II. p. 3or. 

Rapin in Exglifþ, Svo. Edit. vol. VIII. p. 53. and Srrype's Memonals, vol. II. p- 124. and 475. But Stryprin the 

preſerved in the Cotton Library, noteth 

s Animadverſions on 


Burnet's Hiſtory of the Reformation, vol. 74 p. ” 
| Game volume, p. 

that the was much o 

ard Edw. the VI. in bis Memorial 

in Saxnders's Book of the £ 
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$7 215 P roceedings againſt Sir Thomas Seymour, 22 Ed. 6. 


caſions infuſing into the King a didike of every 


thing that was done, -perſuading him to aſſume the 


Government himſelf, and bribing his fervants. ' 


Thus he continued, contriving and plotting ſor 


L ſors time; the Protektot had” oſten been told 
of theſe things, and warned” Wy 


im o 
into which he would throw himſelf. But his 
reſtleſs ambition ſeeming incurable, he was on 
the 19th of January (Stow ſayeth the 16th) ſent 
to the Tower * : and now many things broke out 
againſt him, particularly a conſpiracy of his with 
Sir William Sbarington, Vice-Treaſ er of the Min! 
at Briſtol, who was to have furniſhed him with 
10,000 /. and had already coined about 12,000 /. 
falſe money +, and had clipt a great deal more,” to 
the value of 40, ooo l. in all; for which he was at- 
tainted by a proceſs at common law, and that was 


confirmed in Parliament F. Fowler alſo, that waited 


in the Priyy- Chamber, with others were ſent to the 
Tower; many complaints being brought againſt 
him, the Lord Ruſſel, the Earl of Sontbampton and 
Secretary Petre were ordered to receive their Exa- 
minations. 

The Protector R he could not perſuade him 
to ſubmit, on the 22d of February a report was 
made to the Council of all the informations againſt 
him; conſiſting not only of the particulars before- 
mentioned, but of many foul miſdemeanours in 
the diſcharge of the Admiralty, ſeveral pirates be- 
ing concerned with him, Fc. The whole charge 
againſt him, conſiſting of 33 articles, is as follow- 
eth, viz. - 


Articles of High 7 7 and other Miſde- 
meanours againſt the King's Majeſly and 
hrs Crown,  objefted to Sir Thomas Sey- 

© mour, Kut. Lord Seymour of Sudley, and 

Higgs Admiral of England, a 


Ex libro 1. Hereas the Duke of Somerſet was 
NG made Governor of the King's 

230. Majeſty's Perſon, and Protector of all his 
Realms, and Dominions,. and Subjects; to the 
which you yourſelf did agree, and gaye your con- 
Tent in writing; it is objected and laid unto your 


© Charge, That this notwithſtanding, you have at- 


tempted and gone about, by indirect means, to 
undo this Order, and to get into your hands the 
Government of the King's Majeſty, to the great 
danger of his Highneſs's Perſon, and the Subver- 
ſion of the State of the Realm. r 
2. It is objected, and laid to your charge, That 

corrupting with Gifts, and fair Promiſes, divers 
of the Privy-Chamber, you went about to allure 
his Highneſs to condeſcend and agree to the ſame 
your moſt heinous and- perilous purpoſes, to the 
a danger of his Highneſs's Perſon, and of the 
Subverſion of the State of the Realm. 

3. It is objected, and laid unto your charge, 

at you wrote a Letter with your own hand; 
which Letter the King's Majeſty ſhould have ſub- 


In Bibliotheca Harleyana, 40. B. 29. 
4 The traiterous proceedings of the Lor 
** the moſt noble Perſon of the King's Maj 


covered, and he queſtioned, he ſeemed very 
*« per Ann, That afterwards he practiſed, and 


i ad al 
„King's Siſter; and then intended to ha almoſt'com 


"the danger 


# 


Parliar 
to his? 
ſo written by his 


ſcribed,,or written again after that Copy, to the 
Houſe; and that you delivered the ſame 
eſs” for that intent: With the which 
Flighneſs, or ſubſcribed, you 
have determined to have come into the Commons 


Houſe yourſelf 3 and there, with your fautors and 


adherents before prepared, to have made a broil, 
or tumult, or uproar, to the great danger of the 
King's Majeſty's Perſon, and ſubverſion of the 
State of this Realm. 

4. It is objected, and laid unto your charge, 
That you, yourſelf ſpake to divess of the Council, 
and laboured with divers of the Nobility of the 
Realm, to ſtick , and adhere unto you for the alte- 
ration of the State, and order of the Realm, and 
to attain your other purpoſes, to the danger of the 
King's Majeſty's Perſon, now in his tender years, 
and ſubverſion. of the StatE of the Realm. | 
g. It is objefted, and laid unto your charge, 
That you did ſay openly and plainly, you would 
make the blackeft Parliament that ever was in Eng- 
land. 

6. It is objected, and laid to your charge, That 
being ſent for by the authority, to anſwer to ſuch 
things as were thought meet be reformed in you, 
you refuſed to come; to a very evil example of 
diſobedience, and danger thereby of the ſubverſion 
of the State of the Realm. | 

7. It is objected, and laid to your charge, That 
fince the laſt Seſſions of this Parliament, notwith- 
ſtanding much clemency ſhewed unto you, you 
have ſtill continued in your former miſchievous pur- 
poſes ; and continually, by yourſelf and others, 
ſtudied and laboured to put into the King's Ma- 
jeſty's head and mind, a miſliking of the Govern- 
ment of work Realm, _ ir ee Protector's 
doings, to the danger of his Perſon, and the 
Pert ebe Realm. i why 

8. It is objected, and laid to your charge, That 


the King's Majeſty being of thoſe tender years, and 


as yet by age unable to direct his own things, you 
have gone about to inſti] into his Grace's head, and 
as much as lieth in you, perſuaded him to take upon 
himſelf the Government and managing of his own 
affairs, to the danger of his Highneſs's Perſon, and 
great peril of the whole Realm. Vi 
9. It is objected, and laid to your charge, That 
you had fully intended and appointed, to have taken 
the King's Majeſty's Perſon into your own hands 
and cuſtody, to the danger of his Subjects, and pe- 
ril of the Realm, *', _ 
10. It js objected, and laid to your charge, That 
you have corrupted, |; with money, certain of the 
Privy-Chamber, to perſuade the King's Majeſty to 
have a credit towards you; and ſo to inſinuate you 
to his Grace, that when he lacked any thing, he 
ſhould have it of you and none other body, to the 
intent he ſhould miſlike his ordering, and that you 
might the better, when you ſaw time, uſe the King's 
Highneſs for an inſtrument to this purpoſe, to the 
danger of his Royal Perſon, and ſubverſion of the 
State of the Realm, * # 

11. It 


1. is the Duke of Somer/cr's and Council! Letter to Sir Phil; Hobby, d 4 5 to hi 
High Admiral, the Duke's Brother, viz. 4 n 


hat he attempted to take into his own hands 


l | and intended by bandying himſelf with divers perſons, to in ſedi 
tion in the Parliament, and otherwiſe to have put the whole Realm A — and dan Eber ſach his pad — 5 
nitent, whereupon he was forgiven, and his living advanced almoſt z00@ marks 
8 paſſed a ſecret marriage between himſelf and the Lady Eliz.. the 
ve taken into his hands, and order the Perſon of the King's Majeſty, aud the Lads Mary, 
* 


ger. That ſuch his practices being diſ- 


« and to have diſpoſed of his _—_— whole Council at his pleaſure ;- for all which he is 2 into the Tower of London 


1 See Sir William Sharingtow's 


onfeſſion in Strype's Memorials, 
See the AR for confirmation of the arfuitider of Sir William Sharington, 
alt for the reſtitution in blood of Sir //i/liam Sharington, Kat, ibid, pag. 995. 


vol. II. pag. 81. in the Repoſitory: 


t. in Rafta's Statutes, vol. I. pag. 951. and the 
5 | 


1 


the Realm, or were otherwiſe 


rents, ten thouſand men, beſides 


1549. 
11. It is objected, and laid unto your charge, 
That you promiſed the marriage of the King's Ma- 

y at your will and pleaſure. 

12. It is objected, and laid unto your charge, 
That you have laboured, and gone about to com- 
bine and confederate your ſelf wich ſome Perſons ; 
and eſpecially moved thoſe Noblemen whom you 
chought not to be contented, to depart into their 
Countries, and make themſelves ſtrong; and other- 
wiſe to allure them to ſerve your purpoſe by gentle 
promiſes and offers, to have a party and faction in 
readineſs to all your purpoſes, to the danger of the 
King's Majeſty's Perſon, and peril of the ſtate of 
the Realm. ; 

13. It is objected, and laid unto your charge, 
That you have parted, as it were, in your imagi- 
nation and intent, the Realm, to ſet Noblemen to 
countervail ſuch other Noblemen as you thought 
would lett your deviliſh purpoſes, and ſo laboured 
to be ſtrong to all your Devices ; to the great danger 
of the King's Majeſty's Perſon, and great peril of 
the ſtate of the Realm. 

14. It is objected, and laid unto your charge, 
That you had adviſed certain men to entertain 
and win the favour and good-wills of the head 

men and ringleaders of certain countries, to the 
intent that they might bring the. multitude and com- 
mons, when you ſhould think meet, to the further- 
ance of your purpoſes, 

15. It is objected, and laid to your charge, That 

ou have not only ſtudied and imagined how to 

ve the rule of a number of men in your hands, 
but that you have attempted to get, and alſo got- 
ten, divers ſtewardſhips of Noblemen's lands, and 
their mannoreds, to make your party ſtronger, 
for your mw ray aforeſaid ; to the danger of the 
King's Majeſty's Perſon, and great peril of the 
ſtate 1 the rene 3 

16. It is obj 1 id to your charge, 
That you have retained young gentlemen, and hired 


yeomen, to a great multitude, and far above ſuch 


number as is permitted by the laws and ſtatutes of 
or con- 
venient for your ſervice, place, or eſtate, to the 
fortifying - your * towards all — evil intents 
and purpoſes ; to great of the Ki 
Majeſty, and peril of the ſtate of the Realm. te 
17. It is objected, and laid to your charge, That 
had ſo travailed in that matter, that you had 
made your ſelf able to make, of your own men, 
out of your lands and rules, and other your adhe- 
your friends, to 
the advancement of all your intents and purpoſes ; 
to the danger of the King's Majeſty's Perſon, and 


the great peril of the ſtate of the Realm, 


18. It is objected, and laid unto your * 
That you had conferred, caſt, and weighed ſo 
much money as would find the ſaid ten thouſand 
men for a month ; and that you knew how and 
where to have the ſame Sum; and that you had 
given warning to have and prepare the ſaid maſs 
of money in a readineſs; to the danger of the King's 
7 Perſon, and great peril to the ſtate of the 

ealm. | 

19. It is objected, and laid unto charge, 
That you have not only, before — the 
Queen, attempted and gone about to marry the 
King's Majeſty's Siſter, the Lady Elizaberb, ſecond 
Inheritor in remainder to the Crown, but alſo 


ng then lett by the Lord Protector, and others 
of t 


Council, ſince that time, both in the 
Vor. VII. 


Lord Sudley, for High- Treaſon. 


life of the Queen, continued your old labour and 
love; and after her death, by ſecret and crafty 
means, practiſed to atchieve the ſaid purpoſe of 
marrying the ſaid La ly Elizabeth; to the danger 
of the King's Majeſty's Perſon, and peril of the 
ſtate of the ſame. 

20. It is objected, and laid to your charge, That 
ou married the late Queen ſo ſoon after the late 
ing's death, that if ſhe had conceived ſtreighr 


after, it ſhould have been a great doubt whet 


the child born ſhould have been accounted the late 
King's or yours; whereupon a marvellous danger 
and peril might, and was like to have enſued to the 
King's Majeſty's ſucceſſion and quiet of the Realm. 

21. It is objected, and laid unto your charge, 
That you firſt married the Queen privately, and 
did diſſemble and keep cloſe the fame ; inſomuch, 
that a good ſpace after you had married her, you 
made labour to the King's Majcſty, and obtained 
a letter of his Majeſty's hand, to move and re- 
quire the ſaid Queen to marry with you; and like- 
wiſe procured the Lord Protector to ſpeak to the 
Queen to bear you her favour towards marriage : 
by the which colouring, not only your evil and 
diſſembling nature may be known, but alſo it is to 
be feared, that at this preſent you did intend to uſe 
the ſame practice in the marriage of the Lady Eli- 
zabeth's Grace. L 

22. It is objected, and laid unto your c * 
That you not only, ſo much as lay in you, did 
ſtop and lett all ſuch things as, either by Parliament 
or otherwiſe, ſhould tend to the advancement of 
the King's Majeſty's affairs, but did withdraw your 
ſelf from the King's Majeſty's ſervice ; and being 
moved and ſpoken unto, for your own honour, 
and for the ability that was in you, to ſerve and 
aid the King's Majeſty's affairs, and the Lord Pro- 
tector's, you would always draw back, and feign 
excuſes, and declare plainly that you would not do it. 

Wherefore, upon the diſcourſe of all theſe fore- 
ſaid things, and of divers others, it muſt needs be 
intended, that all theſe preparations of men and 
money, the attempts and ſecret practices of the ſaid 
marriage; the abuſing and perſuading of the King's 
Majeſty to miſlike the Government, State, and 
Order of the Realm that now is, and to take the 
Government into his own hands, and to credit you; 
was to none other end and purpoſe, but after a 
title gotten to the Crown, and your party made 
ſtrong both by ſea and land, with furniture of men 
and money ſufficient to have aſpired to the Dignity 
Royal, by ſome heinous enterprize againſt the 
King's Majeſty's Perſon ; to the ſubverſion of the 
whole ſtate of the Realm. 

23. It is objected, and laid unto your charge, 
That you not only had gotten into your hands t 
ſtrong and dangerous iſles of Scilly, bought of divers 
men; but that ſo much as lay in your power, you 
travailed alſo to have Londay, and u pretence 
to have victualled the ſhips therewith, not only 
went about, but alſo moved the Lord Protector, 
and whole Council, that you might, by publick 
authority, have that, which by private fraud and 
falſhood, and confederating with Sharington, you 
had gotten ; that is, the Mint at Briſtol, to be yours 
wholly, and only to ſerve your purpoſes, caſting, 
as may appear, that if theſe traitorous purpoſes had 
no good ſucceſs, yet you might thither convey 
a good maſs of money ; where being aided with 
ſhips, and'ronſpiring at all evil events with pirates, 
you might at all Ds a ſure and ſafe refuge, 

2 th 


4 1. Proceedings againſt. Sir Thomas Seymour, 2, 3 Exh, Gs 
ſhould have been at- letters ſnould be obeyed; and, ritten your private 
ä leiters to the- contrary, commanding the ſaid goods 
ge, not to be reſtored, but kept to your own ule and pro- 


if any thing for your Demerits 
tempted againſt you. ws 

24. It is alſo objected, and laid unto your char | 
That having knowledge that Sir William Sharington fit, contrary to your OWN hand before in the Council- 
Kr. had committed Treaſon, and otherwiſe wonder- Chamber written, and contrary to your dut and 
ſully defrauded and deceived the King's Majeſty; allegiance, and ito the perilous example of others, 
nevertheleſs, you both by yourſelf, and by ſeeking and great ſlander and danger ot the Realm. 
council ſor him, and by all means you could, did 31. l[t is objected,, and laid unto your charge, 
aid, alſiſt, and bear him, contraty to your alle- That where certain ſtrangers, which were friends 
giance and duty to the King's Majeſty, and the and allies to the King's, Majcſty, had their ſhips, 
good laws and orders of the Realm. with wind and weather broken, and yet came un- 

25. It is objected, and laid unto your charge, wrecked to the ſnore ; hen the Lord Protector and 
William Sbarrington the Council had written ſor the | reſtitution of the 
Kt. a great ſum of money, yet to abet, bear, and ſaid goods, and to the country to aid and ſave fo 
cloak the great falſhood of the ſaid 'Sharing/on, much of .the goods as might, you yourſelf ſub- 
and to defraud the King's Majeſty, you were not ſcribing and conſenting chereto: yet this not witliſtand- 
afraid to ſay and affirm; before the Lord Protector ing, you have! not only given ' contrary command- 
and the Council, that the ſame Sbarington did owe ment to your Officers, but as a Pirate WN 
onto you a great ſum of money, viz. 2800 1. and letters to ſome of your friends to help, that as muc 
to conſpire with him in that falſhood, and fake a of theſe goods as they could, ſhould, be conveyed 
bill of that 1 fog into your cuſtody. away ſecretly by night farther off; upon hope that 

26. It is objected, and laid unto your charge, if the ſaid goods were aſſured, the owners would 
That you by yourſelf and miniſters, have not only make no further labour tor them, and then you might 


That where you owed to Sir 


extortecd and bribed great ſums of money of all have enjoyed them, contrary to juſtice and your ho- 'F 
"ſuch" ſhips as ſtiould go into and, but alſo as nour, and co the great flander of this Realm. 1 
ſhould go any other where in merchandiſe, contrary * 32. It is obj ected, and laid unto your charge, off 
to the liberty of this Realm, and to the great dil- - That you have not only diſcloſed the King's Ma- $8 
couragement and deſtiuction of the navy of the jeſty's Secret Council, but alſo where you yourſelf, : 4 


ſame, to the great danger of the King's Majeſty among the reſt, have conſented and agreed to cer- 
and the ſtate of the Realm. ttt things for the advancement of the King's af- 
27. It is objected, and laid unto your charge, fairs, you have ſpoken and laboured againſt the ſame. 
That where divers merchants, as well ſtrangers as 133. It further is objected, and laid unto your | 
i” Lewy have had their goods piratouſly rubbed charge, That your Deputy Steward: and, other your 2 
and taken, you have had their goods in your hands Mioiſters of the Hall, in the county of Denbigb, i 
and cuſtody, daily ſeen” in your houſe, and iſtri- have now, againſt Cbriſimas laſt paſt, at the ſaid | 
buted among your ſervants and friends, without any © Holt, made ſuch proviſioa;ot wheat, e. 
re ſtitution to the parties ſo injured and ſpoiled; ſo and:other ſuch things as be negeſfary forthe luſte- 
that thereby foreign Princes have in a manner been nance of a great number of men; making alſo, by 
weary of the King's Majeſty's amity, and by their, all the means poſſible, a great maſs of money; in- 
Ambaſſadors divers times complained, to the great fomuch, that all the country doth. greatly marvel 
flander of the King's Majeſty, and danger of the at! it, and the more, becauſe; your ſervants have 
ſtate of the Realm. 4 ſſpread rumours abroad, that the King's Majeſty 
5 288. It is objected, and laid unto your charge, was dead; whereupon the countty is in a great maze, 
That where certain men have taken certain Pirates, doubt, and expectation, looking for. ſome broil, 
you have not only taken from the takers of the ſaid and would: have been more, if at this preſent, by 
- Pirates, all the goods and ſhips ſo taken, without your apprehenſion, it had noy been ſtaied. 
any reward, but have caſt the ſaid takers, for their N 40 3387 d to lie ne 4 {08 
good ſervice done to the King's Majeſty, into Pri- Theſe articles (as entered in the Council-Books) 
ſon, and there detained them a great time; ſome were ſo manifeſtly proved, not only by witneſſes 
eight weeks, ſome more, ſome leſs, to the diſcou- but by letters under his awn hand, that it did not 
raging of ſuch as truly ſhould ſerve the King's Ma- ſtem poſſible to deny them; yet he had been ſent, to 
Jeſty againſt his Pirates and Enemies. and examined by ſome of the Council, but refuſed 
209. Ir is objected, and laid unto your charge, to make a direct anſwer to them, or to ſign thoſe 
That divers of the head Pirates being brought unto anſwers that he had made. So it was ordered, that 
you, you have let the ſame Pirates go again free the next. Day, all the Privy Council, except the 
unto the ſeas ; and taken away from the takers of Archbiſhop of Canterbury, and Sir Jobn Baker, 
them, not only all their commodity and profit, but Speaker-of the. Hauſe of Commons, who. was en- 
from the true owners of the ſhips and goods, all gaged to attend in the Houſe, ſhould go to the 
ſuch as ever came into the Pirates hands, as though Tower, and examine him. On the 234. the Lord 
you were authorized to be the chief Pirate, and to Chancellor, with the other Counſellors, went to 
have had al the advantage they could bring unto you. him, and read the Articles of his Charge, and 
30. It is objected, and laid unto your charge, earneſtly deſired him to make plain anſwers to them, 
That where order hath been taken, by the Lord Pro- excuſing himſelf where he could, and ſubmitting 
reftor and the whole Council, that certain goods, himſclt in other things; and that he would ſhew 
Piratically taken upon the ſeas, and otherwiſe known no obſtinaey of mind. He anfwered them, That 
not to be wreck nor forfeited, ſhould be reſtored to the he expected an open Trial, and his accuſers to be 
true owners, and Letters thereupon written by the brought; ſace to face. All the Counſeliors endea- 
Lord Protector and the Council; to the which Let- voured to perſuade him to be more tractable, but- 
ters, you your ſelf, among the other, did ſet to to no purpoſe. At lai the Lord Chancellor re- 
1 your hand : Yet: you, this notwithſtanding, have quired him; on his allegiance, to make his anſwer. 
.. - given commandment to your Officers, that no ſuch He defired they would leave the Articles with him, 


F 


en 


1 
and he would conſider of them, otherwiſe he would 
make no anſwer to them. But the Counſellors re- 
jolved not to leave them with him on thoſe terms “. 
On the 2 4th of February it was reſolved in Coun- 
cil, That the whole Board ſhould after dinner ac- 
quaint the King with the ſtate of that affair, and 
deſire to know of him whether he would have the 
Law to take place; and ſince the thing had been 
before the Parliament, whether he would leave it 
to their determination? When the Counſellors 
waited on him, the Lord Chancellor opened the 
matter to the King, and delivered his opinion for 
leaving it to the Parliament; then every Coun- 
ſellor by himſelf 2 his mind, all to the ſame 
purpoſe. Laſt of all the Protector ſpake. 
proteſted this was a moſt ſorrowful buſineſs of 
him, that he had uſed all the means in his power 
to keep it from the coming to this extremity. But 
were it ſon or brother, he muſt 8 his Majeſty's 
fafety to them, for he weighed his allegiance more 
than his blood; and that therefore he was not 
againſt the requeſt that the other Lords had made, 
and ſaid, if he himſelf were guilty of ſuch offences, 
he ſhould not think he were worthy of life, and the 
rather, becauſe he was of all men the moſt bound 
to his Majeſty ; and therefore he could not refuſe 
juſtice +. The King anſwered them in theſe words: 
«© We perceive that there are great things objected 
„and laid to my Lord Admiral my Uncle, and 
& they tend to Treaſon: And we perceive that you 
© require but juſtice to be done. We think it rea- 
* ſonable, and we will, that you proceed according 
& to your requeſt.” However, the Lords reſolved 
that ſome of both Houſes ſhould be ſent to the Ad- 
mira! before the bill ſhould be put in againſt him, 
to ſee what he could or Gould fay; fo my Lord 
Chancellor, the Earl of Shrew/bury, Harwick, and 
Southampton, and Sir John Baker, Sir Thomas Che- 
ney, and Sir Anthony Denny were ſent to him. - He 
was long obſtinate, but after much perſuaſion was 
brought to give an anſwer to the firſt three Arti- 


cles, V12. 


The Lord Admiral's Anſwer to three of the 
Former Articles. 

O the firſt, he faith, that about Fuſter- Tide 

was twelve-months, he ſaid to Fowler, as he 
ſuppoſeth it was, that if he might have the.King in 
his cuſtody, as Mr. Page had, he would be glad; 
and that he thought a man might bring him through 
the gallery to his chamber, and ſo to his houſe: 
But this he faid he ſpoke merrily, meaning no hurt. 
And that in the mean time after he heard, and upon 
that, ſought out certain precedents, that there was 
in England at one time, one Protector, and another 


Regent of France, and the Duke of Exeter, and the 


It ĩs a ſtrange thing, that as the particulars of his ch 


Book, not only by witneſſes, but by letters under his own hand, they ſhould refuſe however to 


Lord Sudley, for High- Treaſon. 


He 


Servants. 


5 


Biſhop of Wincheſter, Governors of the King's PefT? 

ſon: Upon that, he had thought to have made ſfuir 
to the Parliament-Houſe: for. that purpoſe, and he 
had the names of all the Lords, and totted them 
whom he thought he might have to his purpoſe to 
labour them. But afterwards communing with Mr. 
Comptroller at EH place, being put in remembrance 
by him of his aſſenting and agreeing with his own 


Hand, that the Lord Protector ſhould be gover- 


nour of the King's Perſon, he was aſhamed of his 
doings, and left off that ſuit and labour. | 

To the ſecond, he ſaith, he gave money to two 
or three of them which were about the King. To 
Mr. Cheek, he faith, he gave at Chri/tmas-Tide was 
twelve months, when the Queen was at Enfield 401. 
whereof to himſelf 20. the other for the King, to 
beſtow where it pleaſed his Grace amongſt his ſer- 
vants. Mr. Cheek was very loth to take it, howbeit 
he would needs preſs that upon him; and to him 
he gave no more, at no time, as he remembreth, 
ſince the King's Majeſty was crowned. 77 

To the Grooms of the Chamber he hath at New- 
Year's-Tides given money, he doth not well remem- - 
ber what. | 

To Fowler, he ſaich, he gave money for. the 
King, ſince the beginning of this Parliament now 
laſt at London, 20 J. | 5 

And divers times, he ſaith, the King hath ſent 
to him for money, and he hath ſent it. And what 
time Mr. Latimer preached before the King, the King 
ſent to him to know what he ſhould give Mr. Lati- 
mer; and he ſent to him by Fowler 401. with this 
word, that 20 J. was a good reward for Mr. Latti- 
mer, and the other he might beſtow amongſt his 
Whether he hath given Fowler any mo- 
ney for him{elt, he doth not remember. 

To the third, he - ſaith, it is true, he drew ſuch 
a bill indeed himſelf, and proffered it to the King, 
or elſe to Mr. Cheek, he cannot well tell; and be- 
fore that he ſaith, he cauſed the King to be moved 


by Mr. Fowler, whether he could be contented that 


he ſhould have the Governance of him as Mr. Stan- 
hope had. He knoweth not what anſwer he had; 


but upon that he drew the ſaid bill to that effect, 


that his Majeſty was content; but what anſwer he 
had to the bill, he cannot tell: Mr. Cheek can tell. 


* Then he on a ſudden ſtopt ſhort, and bad them 
be content, for he would go no further, and no 


intreaties would work on him, either to anſwer the 
reſt, or to ſet his hand to the anſwers he had made. 


On February the 25th, was read in the Houſe of 


Lords the firſt time, The Bill for Attainder of the 


Lord Admiral: Feb. 26, read the ſecond time: 
Feb. 27, read the third time; and concluded with 
the common aſſent of all the Peers **, The ſame 


him according to the laws of 


the land, and to bring his accuſers face to face; and yet he was a Peer of the Rog, Lord High Admiral of England, and 


Uncle to the King. At laſt, finding he could not obtain this favour, or rather juſtice, 
might be leſt with him, and ſaid he would anſwer to them when he had — 


e deſired the Artieles of his aceuſatidn 
them; but even this was denied him: I don't 


know whether it was lawful then to leave with the party accuſed the Articles of his charge, and to allow him time to examine 
them. But as for the vringing his accuſers face to face, it is evident that could not be denied him without injuſtice, though 


this pernicious cuſtom had been introduced in the late Reign. 


Rapin (Engliſh Od. Edit.) Vol. VIII. 


50. 

t. It is a pretty hard taſk to juſtify the Duke of fomer/et for ptoſecuting his own Brother to death, Tos crimes committed 
_ "againſt his perſon only. But indeed it was never clearly proved, that he had formed any ill deſign either againſt the King or 
the State, as he proteſted to his laſt "breath. But this is not the only time that Plots againſt the Miniſters have been reckoned 


High-Treafon. Ragin (Engliſh) Vol. VIII. p. 52. 


* Biſhop Burnet, in his Hifory of the Reformation, Vol. II. p. 99 


. ſays, The Peers had been ſo accuſtomed to agree to ſuch - 


bills in King Henry's time, that they did eaſily paſs it. All the Judges and the King's Council delivered their * That the 


Articles were Treaſon. Then the Evidence was brought: Many Lords gave it fo fully, that all the reſt, wi 


one voice, con- 


ſeated to the Bill; only the Protector. for natrral pity's ſake, as in the Council Book, deſired leave to withdraw. On the 27th, 
the Bill was ſent down to the Commons, with a meſſage, That if they deſired to proceed as the Lords had done, thoſe Lords 


that had given their Evidence in their own Houſe, ſhould come down and declare it to the Commons. But there was _ op- 


ponuon 


| day 
were manifeſtly proved, if any credit is to be given to the Council 


day being Wedne/day, the bill was ſent down to the 
—— ; — it was thought good by them to 
ſend down certain members of their Houſe, to de- 
care unto the Commons the manner after which the 
Lords had proceeded in that matter; and further 
to declare unto them, that in caſe they were minded 
to proceed in like ſort, certain Noblemen who had 
riven evidence againſt the ſaid Lord Admiral, 
ſhould be ſent unto them to declare by mouth and 
preſence ſuch matters, as by their writing ſhould in 
the mean time appear unto them. The Maſter of 
the Rolls, Sir James Hales, and Sergeant Molineux, 
were the perſons ſent by the Lords. March the 2d, 
they were ſent again to the lower Houſe, with the 
like Commiſſion in effect, as they were ſent the 
Wedneſday before. Anſwer was made, T hat they 
would conſuk together, and thereupon they would 
with ſpeed ſend up their reſolution. But no haſte 
having been made therein by them of the Nether 
Houſe, the Lords having fat ſo long, as it was 
thought the time now far ſpent, they concluded to 
depart ; deſiring the Lord Protector, that it would 
pleaſe him to receive ſuch anſwer as ſhould be ſent 
touching that purpoſe, and to make report thereof 
at their next Aſſembly, which ſhould be the next 
Monday. March the 5th, the bill was brought 
from the Commons for the attainder of the Lord 
Sudley. Thus it is related in the journal of the Houſe 
of I ords. 

By the journal of the Houſe of Commons it ap- 
| that this Bill was read there the laſt day of 
Ebrnary the firſt time; March the ſt read again; 
and March the 2d the Maſter of the Rolls, Serjeant 
Molineux, Serjeant Hales, and the King's Sollicitor, 
were ſent from the Lords to know the pleaſure of 

this Houſe, if it ſhould be reſolved there, to paſs 
upon the attainder of the Admiral in ſuch order as 
it paſſed in the higher Houſe. Whereupon it was 
ordered, that advertiſement thereof be ſent to the 
Lords by ſome of that Houſe : That it was reſolved, 
that the evidence ſhould be heard orderly, as it was 
before the Lords: And alſo to require, that the 
Lords who affirmed that evidence, might come hi- 
ther and declare it vive Voce. And this to be de- 
livered to the Lord Protector by Mr. Speaker, and 
other the King's Privy Council - of the Houſe. 
March the 4th, the Maſter of the Rolls, c. de- 
clared the King's pleafure to be, that the Admiral's 


fore not to be there. And further declared, That 
if the Houſe would require to have the Lords to 
come and to ſatisfy the Houſe for the evidence 
againſt the Admiral, the Lords would come. Then 
it was ordered, that Maſter Comptroller, and others 
of the King's Privy Council, ſhould hear the Lord's; 
and require, that if it were judged neceſſary to have 
the Lords come down, that any further fuir 
they might come down to the Houſe. And the bill 
for the attainder of High-Treaſon of Sir Thomas 
Seymour, Lord Sudley, was read the third time. 
Thus far the journal of the Houſe of Commons. 


eers ſhould riſe in their places in their own 
upon attainted : Therefore it was 
and be heard plead for himſelf, 


there were not above ten or twelve that voted in the 
was much condemned, ſince to attaint a man without bringi 
the Witneſſes that were againſt him, was ſo ill 
for it, That it was a little more regular than P | 

was founded, was given before both Houſes. 


preſence was not neceſſary in this Court; and there - 


Attainderi had been formerly; 


6 1. Proceedings againſt Sir Thomas Seymon r, 2, 3 Ed. 6. 


On the 5th of March the royal aſſent was given to 
the bill, which here followeth : 


An ABR for the Attainder of Sir. Thomas 
Seymour Knt. Lord Seymour of Sudley, 
High Admiral of England. 


N their moſt humble wiſe beſeeching . xvii 

your moſt Excellent Majeſty, the 

rds Spiritual and Temporal, and the Commons 
in this preſent Parliament aſſembled ; that where 
Sir Thomas Seymour, Lord Seymour of Sudley, High- 
Admiral of England, not having God before his 
Eyes, nor regarding the Duty which by Nature, 
Benefits, and Allegiance he ought to your High- 
neſs, nor being content with his honourable State 
and Condition, whereunto your Majeſty hath called 
and indued him with ; but repleniſhed and filled 
with the moſt dangerous, inſatiable, and fearful Vice 
of Ambition and greedineſs of Rule, Authority, 
and Dominion, did in the firſt Year of your moſt 
noble and victorious Reign, determine and reſolve 
with himſelf to take into his hands your moſt Noble 
Perſon, and the ſame either by violence, ſtealth or 
other undue means, to have in his poſſeſſion, with 
the Order, Rule, and Government of your Majeſty's 
Realms, Dominions, and Affairs, which were be- 
fore that time, as well by your Royal Aſſent, as 
by the conſent and liberate advice of all your 

obles and Council, whereof he the ſaid Lord 


Admiral was one, otherwiſe ordered, decreed, and - 


determined ; by the means whereof, and by the 
moſt prudent foreſight and direction of your Grace's 
deareſt Uncle the Duke of Somer/et, Governour of 
your Majeſty's moſt Royal Perſon, and Protector 
of your Highneſs's Realms, Dominions and Sub- 
| ing the ſaid Admiral diſappointed of his 
malicious Enterpriſe. The ſame Admiral continuing 
nevertheleſs his great Ambition, and moſt deteſta- 
ble, malicious, and traitorous purpoſe, thinking by 
Tumult and Violence openly to atchieve that thing 
which by flight he could not ſecretly compaſs, tra- 
vailed with your Majeſty, being yet for your tender 
Years not able to conceive his falſhood, by crafty, 
ſubtile and traitorous means and perſuaſions, having 
alſo prepared about your Grace, by corruption, 
ſundry Perſons to be Inſtruments to help forward all 
his naughty traitorous purpoſes, to have cauſed your 
Grace at his contemplation, to have written a Bill 


or Letter of your Majeſty's own Hand, to your 


High-Court of Parliament, deſiring the ſame there- 
by to be unto the ſaid Lord in ſuch 
Suits and Matters as he ſhould open and declare unto 
them; which Bill or Letter the ſaid Lord Admiral 
thought and determined not only in his own Perſon 
to have brought into the nether Houſe of your ſaid 
Court of Parliament, but alſo to have likewiſe 
opened the fame in the Higher Houſe, having in 
both the ſame Houſes laboured, ſtirred, and mo- 
ved a number of Perſons to take part and join 

with 


tion made in the Houſe of Commons. argued againſt Attainders in abſence, and thought it an odd way that ome 
— rr 
822 as e hae Bs Acmral ſhould be brought to the bar, 

a on a meſſage was ſent from ing, t he thought it w neceſ- 
fary to ſend for the Admiral ; and that the Lords ſhould come down and renew before them the Evidence — 1 
own Houſe. This was done, and ſo the Bill was agreed to by the Commons in a full Houſe, judged about four hundred, and 
negative. The Biſhop, in the next page ſays, But the way of proceeding 
him to make his own defence, or to object what he could fay to 


they had given in their 


it could not be defended, only this was to be faid 
here the Reidence, upon which it 
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1549. 
with him in ſuch things as he would ſet forth and 
enterpriſe, whereby he thought to breed ſuch a 
Tumult, Uproar and Sedition, as well in the ſaid 
Court, as in the whole Realm, as by the troubling 
of the whole ſtate and Body of this your Realm, he 
might the more facily and eaſily bring to paſs his 
molt fearful, deviliſh, and naughty Purpoſe : for 
the more ſure and certain compaſſing whereof, like 
as he feared not to ſay to certain Noblemen and 
others, that he would make the blackeſt Parlia- 
ment that ever was ſeen here in England, ſo moſt 
traitorouſly for the further Accompliſhment of his 
leud enterpriſe, he retained a great number of Men, 
and prepared a great furniture of Weapons and 
Habiliments of War, ready for the execution of 
his ſaid traitorous Attempts. And to colour and 
cloak his ſaid miſchievous 22 did by all ſuch 
ways and means as he could poſſibly deviſe and 
imagine, practiſe as it were for his entry towards 
the ſame, to ſeek and attain the Government of your 
moſt Noble Perſon, and thereby to have gotten 
into his hands the order of your Realms and Do- 
minions, whereunto he aſpired in ſuch ſort, as he 
did even then travail expreſsly with the moſt part of 
your Highneſs's moſt Honourable Council, to help 
him to the ſaid Government, doing likewiſe all that 
he could in the Parliament by himſelf, his Servants 
and Miniſters, not only to hinder and lett all things 
there proponed, which touched the Honour, Sure- 
ty and Benefit of your Majeſty and the Realm; 
but alſo ſpreading abroad Slanders touching your 
Majeſty's Perſon, your deareſt Uncle the faid Lord 
Protector, and the whole ſtate of your Council, 
over-vile, dangerous, and unmeet to be here re- 
cited : Which things being by the Goodneſs of God 
revealed, as your faid Uncle the Lord Protector 
could not chuſe but heartily lament the ſaid Lord 
Admiral's evil, malicious, and corrupt Diſpoſition, 
chiefly in reſpe& of the * bom irrecuperable 
danger, which was like by the ſame preſently to 
have enſued to your — and to your Realms 
and Dominions; and ſecondly for that he was by 
xoximity of Blood ſo nearly joined unto him. So 
— that by good Advertiſements and Counſels, 
he might yet recover and ſave him, and by the 
Grace of God cauſe him to caſt away his naughty, 
vile, and ambitious Diſpoſition, and to have had a 
better conſideration hereafter - to his Duty, both to 
God, and unto your Majeſty, whereunto he was 
moſt bounden ; the ſaid Lord Protector laboured 
with the whole Council -and otherwiſe, to reconcile 
and reform him, which preſently muſt elſe have 
7 in his folly and outrage. And albiet the 
laid Lord Protector had then perfect knowledge 
of the Attempts Misbehaviours of the ſaid 
Admiral before fehearſed; and that the ſaid 
Admiral had then ſaid, that he would not come at 
the ſaid Lord Protector and Council, altho* they 
ſent for him, and that he would not be committed 
to any ward for his doings by the beſt of them, 
whereby it appeared that he thought his Party 
ſtrong enough to reſiſt your Majeſty's Power, 
and ordinary Authority; yet the ſaid Lord Pro- 
tector, not ceaſing with all clemency to follow 
his godly and charitable purpoſe, did not only uſe 
all t 1 means he could deviſe by the perſua- 
ſions of certain of your Grace's Council, and other- 
wiſe, to frame him to the amendment of his Evils, 
and ſo to bring him to the better remembrance of 
his Duty; bur alſo conſidering, that if the matter 
ſhould have .grown to extremity, being ſo near, 
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Tord Sudley, for High-Treafon. 


and ſo much bound to your Majeſty, being new = 
come to your en. your Subjects not alto- 
gether left in the beſt concord for Matters of Reli- 
gion, great ſlander, tumult, and danger might have 
inſued thereby as well here at home in your Realm, 
as from ſome outward parts, with whom you were 
in the War, and in ſome ſecret enmity ready to en- 
ter the Wars, thought it, with the Advice of your 
whole Council, moſt meet and ſureſt for your Ma- 
jeſty to paſs his evil Doings over in ſilence, and in 
ſomewhat the more in reſpe& of the better ſtay, 
for the time of your preſent Eſtate, to bridle him 
with your Liberality, and therefore to give unto - 
him p36 to the yearly value of eight hundred. 
Pounds, - truſting thereby, and by ſuch other good 
means as were uſed towards him, to encourage and 
move him to leave for ever that Ambition, and ſe- 
ditious Mind, and to live in ſuch order as might 
have pleaſed God, and ſerved. your Majeſty, and 
your Publick Weal. But all this notwithſtanding, 
the Devil, who had before planted that vile and 
evil Weed ſo deeply in his Heart, that the Root of 
the ſame could not be clearly pulled out, but cauſed 
his Ambition eftſoons to ſpring, and ſhew itſelf more 
rankly than it had done before: For it plainly ap- 
peareth, that he tarried not long in his diſſembled 
good Mood and Promiſe, but began afreſh to ima« 
gine, compaſs and deviſe for the ſatisfying of his 
traitorous deſire, to make a Party, Faction, and 
Confederation, whereof he would be the head, and 
did not only get as many Rules and Offices into his 
hands of all Men, as he could poſſibly attain, and 
retained many Gentlemen and Yeomen into his Ser- 
vice, m_ a full account and reckoning, which 
he declared ſecretly to ſome of his familiars, that 
he was thereby able of his own ruled Tenants and 
Servants to make ten thouſand Men, for the obtain- 
ing of his ſaid purpoſe ; for whoſe Wages he had 
allo deviſed after ten thouſand Pounds by the month 
out of your Majeſty's Mint at Brifo!, which he had 


obtained, with all your Treaſure in the ſame, by - 


"the means and conſent of Sir #/illiam Sharingion 
Knt. Vice-Treaſurer there, to be at his com- 
mandment, which Sir William now ſt attaint- 


ed of Treaſon; and alſo had put your Grace's 
Caſtle of the Holt, whereof. he had the keeping, 
even now of late in a readineſs, and there cauſed to 


be prepared a great Furniture of Wheat, Malt, 
Beets, and a great maſs of Money, for the feeding 
and entertainment of a number of Men: whith ' 
Money he cauſed to be levied and taxed half the 
Year before the ſame was due; bruiting alſo for the 
better atchieving of his * ſe, and to amaze there- 
with the more the people, that yaur Majeſty (whom 
God long preſerve to us) ſhould be dead; but alſo 
he laboured ſundry of your Nobles, and other your 
Grace's Subjects, to join with him, deviſing with 
divers of them, how and by what Policy, V ays. 
and Means they ſhould make themſelves ſtrong in 
their Countries for that purpoſe, and how. they - 
ſhould win unto them the head * Yeomen, and Ring- 
leaders of the common People ; declaring how he 
meant to have matched, and ſet one Nobleman a- 


gainſt another Nobleman, as he thought he could - - 


never compaſs and win to aſſent to this Faction and 
falſe Conſpiracy, promiſing to divers of them ſundry 
Benefits; yea, taking ſo much upon him, for che 
accompliſhment of his ſaid traitorous intent and 
purpoſe, as he ſpared not to promiſe yuur maſt Ex- 
cellent Perſon in marriage to # Nobleman's Daugh+ 
ter of this your Realm. And yet not contented 


255 


with, for the further advancement of his moſt 
naughty and traiterous purpoſe, did traitorouſly and 
unnaturally practice even with your Highneſs's own 
Perſon, to make your moſt Excellent Majeſty (for 
your tender years unable to nderſtand his falſe and 
traitorous purpoſes) an inſtrument towards the un- 
doing and deſtruction of your Highneſs, and the 
ſubverſion of the whole ſtate of this your Grace's 
Realm : perſuading your Majeſty, as much as in him 
did lie, not only to take upon you now in your 
and tender age, the Rule and Order of your 

ſelf, intending and meaning by the colour thereof, 
to take in his hands your moſt Royal Perſon, the 
Rules and Orders of all the Affairs of your Realms 
and Dominions ; being already by the ſaid Lord 
Protector, with the Advice of your Grace's molt 
honourable Council, as well prudently and poli- 
tickly governed, as valiantly and nobly defend- 
ed againſt outward Enemies, to the increaſe of 
your immortal Fame and Honour; but alſo to 
receive and engender an hatred in your moſt noble 
Heart, both againſt your deareſt Uncle the ſaid 
Lord Protector, and all your true and faithful 
Counſellors : To the which his deviliſh perſuaſions 
and aſſaults, God gave your Highneſs, even at this 
age, to the great rejoice of all us your faithful 
Subjects and Servants, a ſpecial Grace to reſiſt, 
above common reaſon, and all expectation, and 
moſt graciouſly without any Advice or Counſel 
to refuſe and deny his evil advertiſements and per- 
aſions. And further, the ſaid Admiral did moſt 
y and traiterouſly corrupt ſundry of your 
Highneſs's Privy-Chamber with many gifts, and 
otherwiſe, to the intent they ſhould move and 
procure your Majeſty to write ſundry Letters at his 
or their devices, and to put into your Grace's head, 
a ſpecial and ny avour, affection, and truſt 
towards him, and a diſpofition to follow whatſo- 
ever he would have wrought towards all others, that 
he might the rather have compaſſed his moſt trai- 
terous purpoſe, which muſt needs have tended to 
your Jelly deſtruction (which God forbid) and 
to the utter ruin of all us, your Highneſs's moſt 
loving, faithful, and obedient Subjects. For, moſt 
gracious Sovereign Lord, beſides all this, it is moſt 
evident and 8 that as immediately after the 
King your Father's death, of moſt noble memory, 
he bear a ſpec 
7 iſter, the Lady Elizabeth, ſecond Perſon in the 
- Remainder of the State of Succeſſion to the Crown 
of chis Realm after your Majeſty, and the Heirs of 
your Body, whom the living God long preſerve unto 


then of his great preſumption and traiterous de- 
termination have married her, if he could by any 
means have brought to paſs the ſame, but that he 
was ſtayed by the ſaid Lord Protector, and other of 
. your Grace's Council; ſo he did not only continue 

in kis ſald determination towards her, in the Queen 
his late Wife's time, but alſo by divers ſecret and 
crafty means and prałtices, continually ſought by 
atchieving of the ſame ſince the Queen's death, 
as by ſundry ways is confeſſed, and appeareth. In- 
ſomuch as the ſame being perceived by your ſaid 
deareſt Uncle, and ſome other beſides of your 
Council, and other Perſonages of Reputation; and 
the faid Admiral by them earneſtly adviſed to be- 
ware of it, and to forbear his nſed purpoſe, 
ſpecially for that it could not * dangerous 
Grace's Perſon, he hath not been afraid to 


to 
defend bin nughry doing and purpoſes in it, and 


8 1. Proceedings againſt Sir Thomas Seymour, 25 3 Ed. 6. 


his purpo 


ial love and favour to your Grace's 


us, with the increaſe of much Fruit ; and would 


1 


to aſk why he ſhould not continue his ſuit towards 


the faid Lady Elizabeth ? with ſundry other words 


declaring his full intent and, determinations to it; 
and neglecting all good advices, reaſons, and ad- 
monitions made, given or alledged, contrary to 
ſe, he hath ſecretly and earneſtly follow- 
ed it, in ſuch ſort, as if fundry other his miſ- 
chievous devices and practices had not appeared, 
and come to knowledge : it is evident that he 
would have done what he could ſecretly to have 
married her, as he did the late Queen, whom it 
may appear he married firſt, and after ſued to your 
Majeſty, and the Lord Protector, and your Coun- 
cil, for his preferment to it ; whom nevertheleſs it 
hath. been credibly declared, he holp to her end to 
haſte forwards his other purpoſe. But what this 
marriage of your ſaid Siſter, with his prepared 
forces and confederacies ſhould mean, and what the 

ting of the rule and order of your Majeſty's 

int at Briſtol into his hands, with ten thouſand: 
men, which beſides all his friends, and divers re- 
tainers, he accounted himſelf furniſhed of, and able 
to make all times within his own rules, and of his 
own ſervants and tenants, ſhould tend unto, for 
the wages and entertainments of whom he had pre- 
pared, as is aforeſaid, conſidering that the faid Ad- 
miral at all times when occaſion of the ſervice of 
your Majeſty was neceflary or requiſite, went al- 
ways back, and refuſed to take it upon him, whe- 
ther it were by ſea or land, as your Grace's Coun- 
cil both know, and divers times have lamented, 


and in that caſe travelled with him (in vain) to 


bring him unto it, whereby no good mind or will 
of him towards your Majeſty's fafety or aſſurance 


can appear. And upon all theſe ſiniſter ways and 


Fs 0 

means, what his corrupt and ſubtil attempts of get- 
ting your meſt Noble Perſon into his by co- 
lour whereof. he might have wrought what he 
would, and whatſoever his ambitious intent -could 


have deviſed with his preparation of victuals and 


money, and other his ſaid doings at your ſaid Grace's 
Caſtle of the Holt, and in parts thereabouts 
would have wrought in the end, ſpecially in this 
tender age of your Highneſs, and whilſt your Ma- 
jeſty is in the Government of a Protector, it is 
fearful to conſider and think upon, and cannot o- 
therwiſe be taken, but to be indeed more than a 
manifeſt declaration of a traitorous aſpiring to your 
Crown of this Realm, and to be King of the — 
and an open deed and act, and a falſe and traitor- 


ous compaſs and imagination to depoſe and deprive , 


your Majeſty from your Royal Eſtate and title of 
your Realms, and to compaſs and imagine ti death 
of your moſt Noble Perſon, and mo 8 1 
to take away and deſtroy all ghings which ſhould 
have ſounded to the lett and impediment of his moſt 
traitorous and ambitious enterprize. : 

And further, gracious Sovereign Lord, to declare 
the traitorous diſpoſition of his nature; and how lit- 
tle he cared to offend your Grace's law, and how he 
did yet leſs regard his truth and ng 2 your 
Grace, where Filliam Sharington, 

London, the tenth Yay of July, in the firſt year of 
your Grace's reign, hath in the County. and City 
of Brifto!, falſty and traitorouſly forged and coun- 
terfeited · certain of Gtace's coin, and further 
imbezzled and purloined from your Majeſty un- 


truly and falſly at the leaſt, the ſum of forty thou- 


ſand pounds, for part whereof the ſame Sir William 
Sharington upon his own confeſſion is attainted of 


- 


'ght, late of 


treaſon according to your Grace's laws ; to W 


\ | | 5 
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ſaid traitorous ada. * ſaid Lord Admiral did not 
only abet apd procure the (aid Sir 7 en Sharing- 
ton, Jabouripg, him he ſhould ger as much 18 
from time nyt 6 into his hand wg Tos his pyrpoſe 41 
he could, ſo that he might e ave a 
in avcadineſs ; but | might con the time of the te 
treaſons and traitorous act, ſo done by the fal 
Sir William Sharington, the laid Lord Admiral 
ving perfe& knowledge thereof, as well by the 
claratioh of the moſt part of your Highnels's Coun- 
cil, as by fome of his own counſel learned, hath 
traitorouſly comforted, aided, afliſted, and Main- 
rained the ſame Sir William Sharington in his ſaid 
traitorous acts and faults againſt your Grace's laws 
and ſtatutes of this Realm; taking the patent, in- 
- dentures, books and reckonings of the ſame Sir #/il- 
lam Sharington, of his own authority, into his euſto- 
dy, and affirming both to ſundry of your Grace's 
Council, and to divers of your ſubjects, hat the 
ſaid Sharington had wrong to be maten devi- 
ſing all the ways he could poſſible; contrary to his 
duty and allegiance, traitorouſſy to bear him in his 
evil and traitorous doings, and to deliver Fn th oh 
he by any means might have come by bim. 
And for à further proof to induce that the ad 
Admiral did maintain and comfort the ſame $ha- 
rington where the faid Admiral owed to the ſaid 
* ton two thouſand eight hundred pounds, the 
ton upon à miſfruſt Which 15 had before 
prehenſion, that he ſhould for his fault and 
ings come otle day to his trial arid examida- 
Bo, com ce c the ſame with the ſaid Lord b 
Admiral, id Admiral agreed and promiſed 
not only to = and maintain and bear him to the 
uitcrrmolt of wer, as indeed he did both as is 
aforeſaid. 1 in conſulting with learned men for 
and otherwiſe, hut allo for his more aſſured 
aid, indebtec to the ſaid 2 — the ſum 
of 42 thouſand Sigh he hundred pout hds, uncruly con- 
| fpired with the ſaid Sbarington upon 1 bill, whereby 
it a peared that the faid Sharington ſhould owe un- 
ron te the fam' of two thouſand pounds with inte- 
ſo as the Taid Admiral might , ae and relieve 
or with tha ts thouſand pounds hithe inte- 
— x 1 — * g on 1 
and alſo with two and eight hundre nds 
. which the aid Adwiral owed indeed 'to "lk aid 
Sharington, amounting in the whole to five thouſand 
and fix hundred pounds: which bill moſt untruly, 
and to the maintenance and favour. of the ſaid Sha- 
rings, the ſaid Lord' Admiral affirmed: before tlie 
Lord Protector, and your Highneſs Osuncil; 
to- be a true bill, and! the ſame two thouſand eight 
hundred pounds with the intereſt to be his juſt d 18 
and ſo was taken, until the ſaid Sbaring ton him 
confeſſed and affirmed the truth, whereby the covin 
and falſhood plainly appeared to the conttary. 
Finally, moſt ous Sovereign Lord; it wete 
tod much and = tedious to moleſt and tioubie 
ur excellent Majeſty, eicher with the temem- 
ance of His evil dia in his office of the Admi- 
ralty,” herein he hath ſo- manifeſtly recited, main- 
tained, aided and eomſorted ſundry pirates, 
taken to his own uſe the goods piratouſly taken 


_ againſt your laws, ahd-Expreſly” agai 


reſtitution of them; whereby. he hath moved 
all Princes Chriſtian to * a grudge and diſ- 
leaſure, and by open Wars to ſeek N 
Geir _ ew, to the great trouble. and danger | 
O1. ne 


' twixt' 751 Majeſty and other foreign 


nſt the orders 
determined by the Lord Protectof and the Whole 
Council, whexeunto his own hand hath been for the. 


as without | 
| „ thereof bes ad er found. Sing 66 al and e 


Lord Sudley, far H en ; 


of your Majeſty, your realms and dominions, ind 
to che great charge; lofs and difquiet of your moſt 
wt. þ * fairhful ſudjects, and to the peril of 
breaking of the and treaties of amity be- 
Princes, as 
theit Ambaſſadors here have plainly declared, and 
as preſent experience teacherh ; or to his in- 
numerable untruths, falſhoods, and deceitful prac= 
tices, - diſcovering and opening of your Majeſty's 
Goungils, refufal to ſerve your Highneſs as he bath 

commanded, oppteſſion and manifeſt” extor- 
tibi "of! your Majeſty's ſubjects, uſing Hand and 
other voyages by the ſea; and his 9 
of revenge 8. 42 all men, with whom he was 
fo 5 wh his own letters and other teſti- 
TE againft him; with a full reſolu- 

Wipe * 7 


the whole of his intent ſhortly 
<0 and execution (if God had not pre- 
it) to the deſtruction of your moſt Royal 
Perſon, and the ſubverſion and alteration of the 
whole eſtate of your realins and dominions. Wheres 
fore confidering as well that he is a member ſo 
22 unkind and N , and ſuch a —— 
cn er our Majeſty and your laws, as he can- 
not 75 m conveniently by ſuffered to remain, 
in \hie' body ve Ones cy; but 
to the e anger of your "Highneſs; 
head, and of all the ah pops members of the — 
SS VEL cious and ous an euampleß 
on 


that ſuch, a much bound and ho faqs 
90 f 2 I tofore intreated; und 

1 er | fits allured/ and . — 
ingrately continuing in his/falf 
and ad mtetits and - purpoſes againſt yo 
Highneſs, and the whole eſtate of your realm, ſhould 
remain 3 us: . 


#2 8% © 


* It may res phate your 

« ha it A y be'enaRted with — atm Mate 
© the Lids ſpirityal'and —— and the Co 

© mons in this LE Parliament aſſembled, i wy 
* 1 the ſame, hat the ſaid Sir Thos 
ee of Za _— Seymour of Sudley,” bigh 
8 8 1 of 


_ traitorous offens 
* ces and Rn 


ESE I cnt a. 

nt Farlia and! 8 

baer ee 
t. ' 


« ſtures, 
' offices, res 
ments, goods, 
: + ſane Lord Semen 

* or poſſeſſed of at the 
ä mer, oj 

any time ſince,” 

And that all ſuch caſtles) manors, land, nas 
* riements, meadpws, leaſes, /paltutess woods; was 


© ters, rents, reverſions, ſervices, 0 


+ Highneſs, "rom Lo . e ken ay 2 of Fr 
inquiſition to 


and 


W e and cof- 


ae uy FUR 


D ᷑̃ rr „ ͤ % ˙[U ]ꝗẽ) ores 
* , - 
: 


10 1. Proceedings again Sr Thomas Seymour, 2, 3 El. 6. 


6 porate, and to their heirs, aſſigns, and ſucceſſors, 


« and to every of them (other than the ſaid Lord 
0 
titles, intereſts, uſes, poſſeſſions, reverſions, re- 
« mainders, entries, conditions, leaſes, fees, offi- 
* ces, rents-ſervices, rents-charges, rents-ſeck, an- 
+ nuities, commons, and all other commodities 
profits, and hereditaments, whatſoever they or 


any of them had, might, or ought to have had, 


if this nt act had never been had or made. 

ce more, the King's Majeſty is pleaſed 
+ that it be enacted, that all perſon and perſons, 
bodies politick and corporate, and their executors 
and adminiſtrators, ſhall be well and truly con- 
© tented and paid, upon their humble ſuit and peti- 


tion hereafter to be made unto his Highneſs of 


all ſuch debts, which either by ſpecialty, or b 
any other juſt and true contract, the ſaid Lor 
Admiral did owe to them or any of them at any 
time before the ſaid ſeventeenth day of January, 


in the ſaid ſecond year of his Majeſty's reign®.” ,.. 
| with him, his Daughter to be with my Lady Ducheſs 


On the tenth of March the Council reſolved to 
preſs the King that juſtice might be done on the 
Admiral: ſince the caſe was ſo heavy and la- 
mentable to the Protector, (ſo it is in the Council- 
Book) though it was alſo ſorrowful to them all, 
they reſolv'd to progeed in it, ſo that neither the 
King, nor he ſhould be further troubled with it; 
after dinner they went to the King, the Protector 
being with them: the King, ſaid he had well ob- 
ſerv'd their proceedings, and thank'd them for their 
great care of his ſafety, and commanded them to 

occed in it without further moleſting him or the 

roteftor ; and ended, I pray you, my Lords, do ſo. 
Upon this they order'd the Biſhop of E to go to 
the Admiral, and to inſtruct him in the things that 
related to another life, and to prepare him to take 
iently his execution; and on the 17th of March, 
having made report to them of his attendance on 
the Admiral, the il ſign'd a Warrant for his 


de Warrant for the Admirals Execution. 


bÞ 2-5, . IS day, | b, h 
r y, the 17th of March, the q 


Lord Chancellor, and the reſt of the 


20 85-2047+ King's Council, meeting in his Highneſs's 
Palace of Weſtminſter, heard the report of the Biſhop 


bf Ely, who by the faid Lords, and others of the 
Council; was ſent to inſtruct and comfort the Lord 
Admiral ; after the hearing whereof, conſulting and 
deliberating with themſelves of the time moſt con- 
venient for the execution of the ſaid Lord Admiral, 
now attainted and condemned by the Parliament, 
they did condeſcend and agree, That the ſaid Lord 
Admiral ſhould. be executed the Medueſday next 
following, betwixt the hours of nine and twelve in 
the forenoon the ſame day, upon Tower- Hill: His 
| body and head to be buried within the Tower; the 
King's writ (as in ſuch caſes as heretofore hath been 
accuſtomed) being firſt directed and ſent forth for 
that purpoſe and effect. Whereupon calling to the 


Bat in the 3 and 4 of ZA. 6. there paſs'd an AR for reſtitution in blood of e Danghter te it Themer eee 
Ent. Lord Seymour of late Admiral of England. See Raftal, vol. I. _— 1 * 


+ Strype's Memorials, vol. II. . 128. 


T The Reverend. Mr. Wilfes in bis cranſlation of Monſ. De Thex's Hiſtory of his Own Time, vol. I. 


of Sudley and his heirs) all ſuch rights, 


Council-Chamber the, Biſhop of Ey, they willed 
him to declare this their determination to the fait 
Lord Admiral; and to inſtruct and teach him, 
the beſt he could, to the quiet and patient fuffer- 
10g g of zuſtice, and to prepare himſelf to Almighty 


| E. Somerſet. 
T. Cantuarien. William Paget. 
R. Rich Cancel. Antbony Wing field. 
V. St. Jobn. William Petre. 
J. Ruſſel. A. Denny. 
F. Warwick. Edward North. 
F. Shrewſbury. R. Sadler. 
Thomas Southampton. 


The ſaid Biſhop, after he had been with the Lord 
Admiral, repairing again to the Court, made re- 
por to Mr. Comptroller and Secretaty Smith of the 

rd Admiral's requeſts F, the which were, that 
he required Mr. Latimer to come to him ; the day of 
execution to be deferr'd, certain of his Servants to be 


of Suffolk to be brought up, and ſuch like. Touch- 
ing which requeſts, the ſaid Lords and the reſt of 
the Council declar'd their minds to Mr. Secretary 
Smith, willing him to write their anſwer in a Letter 
to the Lieutenant of the Tower, who ſhould ſhew in 
all thoſe requeſts their reſolute anſwer to the ſaid 
Lord Admiral; which was done accordingly. 
On the 2oth of March he was brought to the 
Scaffold. | a 5 a 
And in the fourth Sermon of Mayſter Hugbe Laty- 
mer r, whych he preached before the Kynge wythin 
hys Graces Palayce at Weſtminſter, the xxix day of 
Marche, is the following account of the Lord Ad- 
miral i. * 
I knowe more of my Lord Admiral's death ſich 
that tyme, then I did knowe before. O ſaye they, 
the man dyed very boldly, he woulde not have done 
ſo, hadde he not bene in a juſt quarell. 
This is no good argument, my frendes. A man 
ſemeth not to feare death, therefore hys cauſe is 
good. Thys is a deceavable argumente. He. went 
to — death boldely: Ergo, he ſtandeth in a juſt 


uarell. #4 ( r: oil 
If I ſhould have ſaied al that I knewe, youre 
eares woulde have yrked, to have hearde it, and 
nowe God hathe brought more to lyghte. And as 
touchyng the kynde of hys death, whether he be 
ſaved, or no, I referre that to God onely, What 
God can do, I can not tell. I wyl not denye but that 
he maye in the twynkeling of an eye ſave a man, 
and turne hys harte. What he dyd, I cannot tell. 
And when a man hathe two ſtrokes wyth an axe, 
whoo wm tel that 3 two * ” me re- 
t. It is very hard to judge; well, I wyll not 
x ſo nye to worke, but this en ſay, if thei aſke 
me what I thinke of hys deathe, that he dyed very 
daungerouſly, yrkeſomelye, horryblye. 

The man Deyn in the Tower, wrote certayne 
pers, whiche I ſawe my. ſelfe. . Thei were two 
yttle ones, one to my Ladye Maryes Grace, and 

ano- 


* 


pag. 272, fays, The Dake 


* of Somerſet the Protector had conceiv'd a jealouſy (which was fomented by the emulation of the women) of his Brother Thames 
© the Admiral, who had married Catherine Parr, the late King Henry's widow ; and had order'd him to be commiterd to. priſon, 


* on ſuſpicion of aiming at the Crown : and as it is the temper of that nation to be over-haſty and ſterouſly ſevere in mat- 
© ters which relate to the commonwealth, after he had him put to the rack, he at laſt, by the ſoggeſtion of Hugh Latimer, procu- 
* red him to be condemn'd to death; and on the 20th of Marth to be beheaded. ' 


©} This is only to be found in the firſt Edition of Latimer's Sermons in a ſmall thick Octava, for the later Editions are all ca- 


'S 


— 


454% ene Sudley, "for \High-Trealon, © 


another to my Ladye Elizabetbe's Grace, tendynge 


go thys ende, that they ſhoulde conſpyre agaynſt my 


Protectour's grace. . | | 
* Surely ſo ſeditiouſly as could be. Nowe what a 


kind of death was thys, that when he was readye 
to laye his head upon the blocke, he turnes me to 
the Levetenantes Servaunte and ſayeth, byd my ſer- 


yaunte ſpede the thyng that he wottes of: Wel, the 
worde was over-heard. 

Hys ſervaunt confeſſed theſe two papers, and they 
were found in a ſhooe of hys. They were ſo ſowen 
between the ſoules of a velved ſhove. He made hys 
ynke ſo craftely, and wyth ſuch workmanſhip, as 
the lyke hath not bene ſene. 

I was Priſoner in the Touer miſelfe, and I coulde 
never invente to make ynke ſo. It is a wonder to 
heare of his ſubtilitie. He made 5 pen of the 
aglet of a poynte that he plucked from hys hoſe, 
and thus wrote theſe, letters ſoo ſeditiouſlye, as ye 
have hearde, enforſynge many matters agaynſt my 
Lord Protectour's grace, and fo fourth. God had 
lefte him to himſelfe, he hadde cleane forſaken hym. 
What woulde he have done if he had lived ſtyll ? 
that went about thys geare, when he layed hys head 
on the blocke at the ende of hys lyfe. Charity (th 

ſaye) worketh but godly, not after thys forte. Well, 
he is gone, he knoweth hys fate by thys, he is ey- 
ther in joy or in 2 There is no repentance after 
thys lyfe, but if he dye in the ſtate of damnacion, 
he ſhall ryſe in the ſame. Tea, thoughe he have a 
whole monkerye to ſynge for hym, he ſhall have 
hys fynal ſentence when he dyeth. | 

And that ſervant of bys that confeſſed and ut- 
tered” thys gere, was an honeſt manne. He dyed 
honeſtlye in it. God put it in his herte. And as 
for the tother, whether he be ſaved or no, I leave 
it to God. But ſurelye, he was a wycked man, the 

Realme is well rydde of hym. | 
It hath a tredfſure, that he is gone, he knoweth 
hys fare by thys. - A terrible.example ſurelye, and 
to be noted of every man; nowe before he ſhoulde 
dye, I hearde faye he had commendations to the 
"Kyng, and ſpake manye wordes of his Majeſtye. 
All is the Kynge, the Kynge. Yea, Bona Verba. 


Theſe were fayre wordes, the Kynge, the Kynge. 


It hath been the Caſt of all Traitours to pretend hadde 


nothing againſt the Kynges Perſon, they never pre- 
tend the matter to the Kynge, but to other, 
jets maye not reſyſte anye Magiſtrates, nor oughte 
to do nothinge contrarye to the Kynges Lawes. 


And therefore theſe wordes, the Kynge, and ſo & 


fourth, are of ſmall effect. I have hearde muche 
wickednes of thys manne, and I have thought oft, 
Jeſu, what wyl worth, what wyl be the ende of 
thys manne? Among others (that went to execution) 
I hearde of a wanton woman, a naughtye lyer, a 
whore, a vayne bodye: and was ledde from Neto- 
gate to the place of execution, for a certain robbe - 


rye that ſhe had committed, and ſhe hadde a wycked 


communication by the waye. This woman, I ſaye, 
as ſne wente by the waye, had wanton and folyſhe 
talke, as thys: That yf good fellowes hadde kept 
touch wyth hyr, ſhe hadde not been at thys time in 
that caſe; and amongſte al other talke, ſhe ſaied, 
That ſuch a one, and named this manne, had hyr 
maidenheade fyrſte ; and heryinge thys of hym at 


—y - 
*£ 


Vol. VII. 


* ſhe myghte have been maryed, 


ub- 


it 
that tyme, I loked ever what woulde be hys ende; 
what woulde become of hym.- - . 

He was a manne the fardeſt frome the feare of 
God that ever | knewe or hearde of in Englande. 
Fyrſte he was author of all thys woman's whore- 
dome. For if he had not had hyr maydenhead, 
2 bez become an _ 
neſte womarine ; whereas nowe beying nought wi 
hym, ſhee fell after warde by that — to other: 
And they that were nought with hyr fel to robbery, 
and ſhe flowed) and thus was he author of all thys. 
This geare came bi ſequels, peradventure thys mayt 
ſeeme to be a lyghte matter, but ſurelye it is a great 
matter : and he, by unrepentance, fel frome evyl to 
worſe, and from worſe to worſte of all, tyll at the 
length he was made a ſpectacle to all the worlde. 1 
have hearde ſaye, he was of the opinion that he be- 
lieved not the immortalytye of the Soule, that he 
was not ryghte in the matter. And it mighte well 
appear by the takynge of hys death. But ye well 
ſay, What ye ſclaunder, ye breake Charitye. 

Nay, it is Charitie that I do, we canne have no 
better uſe of hym nowe, than to warne others to be- 
ware by hym. SIE 

Chriſt faith, remember Lotte's Wife ! ſhe was a 
woman that would not be content with her 
ſtate, but wreſtleled wyth God's callinge ; and ſhe 
was for that cauſe turned into a. Salt Stone, &c. 
Thus may thys man be an example to us. Let us 
all ſubjects judge well of our Magiſtrates, in ſuche 
matters, and be content wyth theyr doings and loke 
not to be of the Counſaile. APE: 
And thus toke I occaſion to ſpeake of him, and 
to profit you thereby, and I beſeech you ſo to take 
it, he may be a good warnyng to us, and this is the 
beſt uſe that wee can have of him now. | 

In his fifth Sermon he ſaieth, You will ſaye this, 
the Parliament Houſe are wiſer than I am; you 
might leave them to the defence of themſelves: Al- 
though the men of the Parliament Houſe can de- 
fende themſelves, yet have I ſpoken thys of a good 
zeale, and a good ground of the Admiralle's wry- 
tinge : I have not fayned, nor lyed one jote. I will 
nowe leave the honourable Counſayle to anſwer for 
themſelves, He confeſſed one fact, he woulde have 
the Governaunceof the King's Majeſty, and 
wot ye whye? He ſayed, he would not in his mi- 
noritie have him brought up lyke a warde. I am 
ſure he hath bene brought up ſo godly, with ſuch 
Schole-maſters, as never King was in Englande; 

c. 51267 5 bag 
And. ys 2 — he ſaieth thus: I 

ve y. W at good Quene (meani 
Queen Catherine) that is gone, pans: in her 
houſe, dayly prayer both before none and after none, 
the Admyral gettes hym out of the waye, lyke a 
moule diggying in the earth. He ſhal be Lotie's 
Wyfe to me as Jong as I lyve. He was a covetous 
man, an horrible covetous manne; I woulde there 
were no mo in England: He was an ambicious man; 
I woulde there were no mo in Eaglande: He was a 
ſedicious man, a contemnar of Commune Prayer z 
I would there were no mo in England : He is gone, 
e 

r you, my » Chat you pray in your 
to the better mortification of your Fleſhe. 
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II. Proceedings againſt Edward, Duke of SOMERSET, in Parlia- 
ment, for Miſdemeanours and High-Treaſon, Fan. 1550. 


3 and 4 Ew. 6. 


E Duke of Somer/et having taken 
dhe part of the common people again 
the Nobility in the buſineſs of inclo- 
ſures, made himſelf many enemies. He 
had alſo given great grounds of jea- 
nne > louſy by entertaining foreign Troops 
in the King's ſervice; and the noble palace he was 
raiſing in the Strand out of the ruins of ſome Biſhops 
houſes and churches, drew as publick an envy on 
him as any thing he had done: And his acting by 
his own authority, without aſking the advice of the 
Council, and often againſt it, was aſſuming a regal 
power, and ſeemed tot to be endured by thoſe who 
thought they were in all points his equals. Thus, all 
September, there were great heats between the Lords 
and him. The King was then at Hampton-Court, 
where the ProteQor alſo was, with ſome of his Re- 
tinue and Servants about him, which increaſed the 
jealouſies : for it was given out, he intended to carry 
away the King. On the 6th of Oober, ſome of the 
Council met, and ſent to the Lord-Mayor and Al- 
dermen of London to obey no Letters from the Pro- 
tector, and wrote to the Nobility to inform them 
how they were proceeding. . The Protector hearin 
of theſe things, removed the King to Mindſor in al 
haſte, and armed ſuch as he could gather for his 
preſervation : Whereupon ſeveral Letters e. be- 
tween the Council at London, and thoſe at Windſor *, 
and at laſt a Proclamation was publiſhed againſt 
the Protector to the following effect: 1. That 
the Protector, by his malicious and evil Govern- 
ment, was the occaſion of all the ſedition that of 
late happened within the Realm. 2. The loſs 
of the King's pieces in France. 3. That he was 
* ambirious' and ſought his own Glory, as ap- 
<< peared by building of moſt ſumptuous and coſtly 
6: houſes in the time of the King's Wars. 4. That 
© he eſteemed nothing the grave Council of the 
+: Counſellors. 53. That he ſowed diviſion between 
the Nobles, the Gentlemen, and the Commons. 
“ 6. That the Nobles aſſembled themſelves toge- 
ther at London, for none other purpoſe, but to 
* have cauſed the Protector to have lived within, 
„limits, and to have put ſuch order for the ſure 
Jof the King's Majeſty as appertained : Whatſo- 
ever the Protector's doings were, which they ſaid 
were unnatural. ungrate, and traitotous. 5. 
That the Protector ſlandered the Council to the 
« King, and did what in him lay to cauſe va- 
* riance between the King and the Nobles. 8. 
** That he was a great Traitor , and therefore the 
Lords defired the City and Commons to aid them 
to take him from the King.“ is was ſigned 
0 8 | + £4 od 4 At : Fi kt V 1 


| John, Preſident of the Council; the Marg 
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by the Lord Rich, Lord Chancellor; the Lord Sr. 
uis of 
Northampton; the Earl of Warwick, great Cham- 
berlain; and moſt of the Council. On the 12th 
of October the whole Council went to Windſor, and 
coming to the King, they proteſted, that all they had 
done was only out of zeal and affection to his Per- 
ſon and Service. The King received them very 
kindly, and thanked them for their care of him, 
On the 13th they ſat in Council, and ſent for thoſe 
who were ordered to be kept in their Chambers, 
only Cecil (afterwards the famous Lord Burleigh) 
was let go; and, in the end, the Lord Protector was 
commanded from the King's preſence, and commit- 
ted to Ward in a Tower within the Caſtle of Wind- 
ſer, called Beauchamp Tower : and the next day, be- 
ing the 14th, they brought from thence the Protec- 
tor, and conveyed him to the Tower of London. 
Some time after, the Lords reſorted to the Tower, 
and there charged the Protector with the followin 
articles of Miſdemeanour and High-Treaſon**, - 


Articles objected to the Duke of Somerſet. + 


. HAT he took upon him the office of Pro- 
l tector, upon expreſs condition, that he 
ſhould do nothing in the King's affairs, but by 
aſſent of the late King's, Executors, or the 8 
part of th eis. 2 
2. That contrary to this condition, he did hinder 
Juſtice, and ſubvert Laws of his own authority, as 
well by letters as by other command. | 
3. That he cauſed divers perſons, arreſted and 
impriſoned for Treaſon, Murder, Man- ſlaughter, 
nd'Felon 7, to. be diſcharged, againſt the laws and 
Kere e the Nair : E e s 
4. That, he appointed Lieutenants for Armies, 
and other Officers for the welghty affairs of the King, 
under bis own writing and ſeal. | 


5. Thar he, conmuned' with Ambaſſadors of 


other Realms; lone, of the weighty matters of the 
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6. That he would raunt and reprove divers of the 
King's moſt honourable Counſelors, for declaring 
their advice in the g's weighty affairs againſt his 
opinion; ſometimes telling them, that they were not 
worthy to fit in Council; and ſometimes, that he 
need not to open weighty matters to them; and that 


if they, were not agreeable to his opinion, he would 


* 


diſcharge them. | 

7 That againſt law he held a Court of Requeſt 
in his own houſe ; and did enforce divers to anſwer 
there for, their freehold and goods, and did deter- 


mine of the ame. | 
; ff! + ww  Tisad 
_ 8. That 


* See the Articles offered by the Protektor, and the Letters that paſſed between the Lords and the King, in Burart's Reforma= 


tion, Vol. II. in the Collection of Records, p. 183, Cc. 


+ This Proclamation, which had made him a Traitor, within three days was called in again, with commandment given, 


none of them to be fold. Fox's Book of Martyrs. Vol. II. P: 
th 


Fer, and Hayward (in his Life of King Edward the 


1217. Old Edit. 
) both ſay, the Duke was in the Tower a ſmall, time befare the 


00 pert (1 
$ laid the Articles to his charge: But Burner agd Rapin ſay, the Duke was called before the Council op.the/1 4th, and that 


the Articles of his accuſation were. then read to him. A 


Rebels fair, and uſe them 


as $0. for Miſdemeanours 4d H igh-T reaſon. 


declared, by his letters in divers 


8. That being no Officer, without the advice of 
the Council, or moſt part of them, he did diſpoſe 
Offices of the King's gift for money; grant leaſes 


and wards, and preſentations of Benefices pertaining 


ro the Kings gave Biſhopricks, and made fales of 
King's. 8. 

_ at he commanded alchimy, and multipli- 

cation, to be practiſed, thereby to abaſe the King's 
n. a 

9 That divers times he openly faid, that the 

Nobility and Gentry were the only cauſe of dearth; 

whereupon the people roſe to reform matters of 

themſelves. 

11. That againſt the mind of the whole Council, 
he cauſed Proclamation to be made concerning in- 
cloſures; whereupon the people made divers inſur- 
rections, and deſtroyed many of the King's Sub- 


I 1. That he ſent forth a Commiſſion, with arti- 
cles annexed, concerning incloſures, commons, high- 
ways, cottages, and ſuch like matters, giving the 


- Commiſſioners authority to hear and determine thoſe 


cauſes, whereby the laws and ſtatutes of the Realm 
were ſubverted, and much Rebellion raiſed. 

13. That he ſuffered Rebels to aſſemble and lie 
armed in Camp, againſt the Nobility and Gentry of 
the Realm, without ſpeedy repreſſing of them. 

14. That he did comfort and encourage divers 
Rebels, by giving them money, and by promiſing 
them fees, rewards, and ſervices, 

- 15. That he cauſed a Proclamation to be made 

inſt law, and in favour of the Rebels, that none 
of them ſhould be vexed or ſued by any for their 
offences in their Rebellion. 

16. That in time of Rebellion, he ſaid, that he 
liked well the actions of the Rebels; and that the 
avarice of Gentlemen gave occaſion for the people 
to riſe; and that it was better for them to die, than 
to periſh for want. 

17. That he faid, the Lords of the Parliament 
were loth to reform incloſurts, and other things, 
therefore the people had a good cauſe to reform 
them themſelves. ; 

18. That after declaration of the defaults of Bul- 

and the pieces there, by ſuch as did ſurvey 


them, he would never amend the ſame. 


19. That he would not ſuffer the King's pieces 
of 2 and Blackneſs, to be fu — of with 
men and proviſion ; albeit he was advertiſed of the 
Defaults, and adviſed thereto by the King's Coun- 
cil ; whereby the French King was emboldened to 
attempt upon them. | 

20. That he would neither give authority, nor 
ſuffer Noblemen and Gentlemen to ſuppreſs Rebels 
in time convenient ; but wrote to them to ſpeak the 

ntly. 

21. That upon the = Oober, the preſent 
year, at Hampton-Court, for defence of his own pri- 
vate cauſes, he procured ſeditious Bills to be written 
in counterfeit hands, and ſecretly to be diſperſed into 
divers parts of the Realm ; beginning thus : Good 
people; intending thereby to raiſe the King's ſub- 
jects to Rebellion and open War. | 

22. That the King's Privy-Council did conſult at 
London to come to him, and move him to reform 


his Government; but he hearing of their aſſembly, 


4 


13 


places, that they 
were high Traitors to the King. 
23. That he declared untruly; as well to the 
King as to other young Lords attending his Perſon, 
that the Lords at London intended to deſtroy the 
King; and deſired the King never to forget, but 
to revenge it; and deſired the young Lords to put 
the King in remembrance thereof; with intent to 
make ſedition and diſcord between the King and his 


Nobles. 


24. That at divers times and places, he ſaid, the 
Lords of the Council at London intended to kill me; 
but if I die, the King ſhall die: and if they famiſh 
me, they ſhall famiſh him. | 

25. That of his own head he removed the King 
ſo ſuddenly from Hampton-Court to Windſor, with- 
out any proviſion there made, that he was thereby: © 
not only in great fear, but caft thereby intò a dan- 

us diſeaſe. 

26, That by his Letters, he cauſed the King's peo- 
ple to aſſemble in great numbers in armour, after 
the manner of War, to his aid and defence. 

27. That he canſed his ſervants and friends at 
Hampton- Court and Windſor, to be apparelled in the 
King's armour, when the King's ſervants and guards 
went unarmed. 8. <3 Le ER 

28. * That he cauſed at Windſor his own perſon 
in the night-time to be guarded in harneſs by many 
perſons, leaving the King's Majeſty's perſon un- 

uarded z and would not ſuffer his own guard and 
rvants to be next the King's Perſon, but appointed 
his ſervants and friends to keep the gates. 

29 That he intended to fly to Jerſey or Wales, 
and laid poſt-horſes and men, and a boat, to that 
purpoſe +, 4 9820 


After he had read and tonſideted: tlie above Ars 
—— ſent tlie underwritten ſubmiſſion to the 


Edward, Duke of Sotnerſet's fir/t Submiſfon; 


Edward, Duke of Somerſet, have read and 
+ conſidered theſe ſaide twenty nine Articles be- 
fore ſpecified, and do acknowledge! my ſaide of- 
fences, faults, and crimes, doone and conteined i 
the ſame, and moſt humblie proſtrate on my knees 
do fullie and wholie ſubmit my'ſelfe to the moſt 
aboundant mercy and clemencie of the King's Ma- 
jeſtie, for the moderation of my ſaide offences 
having my full truſt and confidence, that his Ma- 
jeſtie, with the advice of his 'Highneffs moſt hondur- 
able Counfaile, will conſider mine offences, faultes, 
wordes, and proceedings, that if ame of my aide” 
offences be by his clemencie pardoned, remitted, or 
otherwiſe diſcharged, that I male enjoye the bene- 
fite thereof, although the ſame become unknowne. 
And farther, I do moſt humblie beſeech all my 
Lordes, and other his Majeſties moſt honourable 
Counſayle, not onlie to be meanes to his Majeſtie, 
to take awaie and conſider mine offences to have 
proceeded more of ignorance, negligence, follie, 
wilfulnes, and for lacke of good conſideration, than 
of anie cankerd or malicious hart, evil intent or 
thought, tending to anie Treaſon to his Majeſtie or 
Realm: But that it may pleaſe his Majeſtie, by 
6 5:44 RN the 
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the charitable adviſe of their good Lordſhꝭ ps, to 
have pity upon mee, my wife and children, and to 
take ſome mercifull waie with me, not according to 
the extremity of his lawes, but after his great good- 
neſs and clemencie, whereunto whatſoever it ſhall 
-bee, I doe moſt humblie with all my hart ſubmit 


my ſelfe. 


muten with mine owne bande the 23d Day of De- 
cember, (Burnet ſays the 13th) in the zd yeere 
of our Soveraigne Lord King Edward the Sixth. 


However, on the ſecond of Fanuary, a Bill was 
t in againſt the Duke of Somerſet of the Articles 
ſore-mentioned, with the above Confeſſion. This 
he was prevailed with to do, upon aſſurance given, 
that he ſhould be gently dealt with, if he would 
truly confeſs and ſubmit himſelf to the King's mer- 


wir s know whether that Confeſſion was not drawn from 
14 him by force; and that it might be an ill precedent 


lh to paſs Acts upon ſuch papers, without examining 
0 the 'party, whether he had ſubſcribed them freely 
nl + and uncompelled : Whereupon a Committee was ap- 
14 pointed of four Temporal Lords and four Spiritual, 
| 1 who were ſent to examine him concerning it. The 


| day following the Biſhop of Coventry and Litchfield 
. = made the Report: That he thanked them for their 
0 kind meſſage, but that he had freely ſubſcribed 
. the Confeſſion ® that lay before them. He made 
it on his knees before the King and Council, and 
ſigned it ; and he proteſted his offences had flowed 
from raſhneſs and indiſcretion rather than malice ; 
and that he had no treaſonable zol againſt the 
King or his Realms. So both Houſes ſoon paſſed 
the Bill againſt him, and he was fined, by Act of 
Parliament, intitled, An Ad touching the Fine and 
Ranſome of the Duke of Somerſet ; that is, for the 
puniſhment of his late miſdemeanors, whereby he 
was fined 2000 J. a year of land, and loſt all his 

oods and offices. Upon this, he ſent another 
ſubmiſſion. 


The fecond Submifſon of Edward Duke of 
-,- Somerſet, Priſoner in the Tower. 


12 moſt fearefull and full of heavineſſe, my 


verie good Lordes, to underſtande that my 
letter was no better accepted at your Lordſhi 
handes, to whom I am bounde during my life, for 
your moſt gentle and mercifull dealinge with me, 
- that it ed your goodneſſe to bring my caſe to a 
fine. I truſte your Lordſhipes never think that ever 
I did, or woulde intende, to ſtand againſt the King's 
Majeſtic and youre Lordſhipes Goodnes, or that J 
woulde goe about to juſtifie my cauſe, ſeeing his 
. Majeſtic and your Lordſhipes offereth clemencie, 
mercie, and pardon. Although the fine be to me 
importable, yet I doe commit my ſelf wholie to 
his Highneſſe and your Lordſhips mercies; I pray 


2 Many thou t his confeſſion a ſtrange thing, and 
becauſe th — have been glad he thould ba 


cy. But ſome of the Lords ſaid, they did not 
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onlie the moderation of it, and did covet to declare 
to youre goodneſſe mine inabilitie to beare it: And 
yet referred all to his Majeſtie, and your wiſdome, 
goodneſſe, and diſcretion. And I moſt humbly de- 
fire your Lord ſhipes not to think that I was about 
to contende with your Lordſhipes; when I did 
ſpeake of my conſcience, I might erre, in that I 
thought I did for the beſt, as I doe acknowledge and 
confeſſe, that neither I am the wiſcſt man in the 
worlde, nor yet if I were, I ſhoulde not eſcape with- 
out a moſt ſingular grace, but manie times I ſhoulde 
offende: But I leave all that, and moſt humblie, 
ſimplie, wholie, and lowlie, I ſubmit my ſelfe to 


the Kinge's Majeſtie and to your good N FE 
h 


appealing from the rigour and extremitie of his 
Majeſtie's lawes, to his Majeſty's great mercie and 
clemencie z praying your goodneſs to bee meanes 
to his Majeſtie, not to bee offended with mee, nor 
to exclude his Majeſtie's mercie and benignitie from 


me, for my rudeneſs and lack of diſcretion; but to 


accept my good minde as one that faine woulde doo 
that were well, And when I cannot or have not 
doone that things I ought to do, I would gladlie 


amende, and am readie at all times without condi- 


tion to doo and ſuffer. willinglie that thing that 
your honours will appoint mee, accepting what 
clemencie or mercie ſoever J obtayne to be of his 
Majeſtic's and your goodneſſe. Moſt humbly on 
my knees praying his Majeſtie and your good 
Lordſhips to pardone mine offences, and to order 
me for them, as to his moſte high mercifull cle- 
mencie ſhall appeere convenient. And finallie fly- 
ing from extremitie of juſtice, deſire mercie, as 
you bee, and are called moſt mercifull Counſellors, 
not imputing my writings and doings hitherto as 
of ſtouteneſſe or ſtubborneſſe, but onlie for lack 
of diſcretion and wiſdome. For the which once 
again I require pardon and favor to be ſhewed, 
and if it pleaſed your good Lordſhipes to heare me, 
I truſt you ſhould find me lowly unto your honors, 
and ſo conformable unto your Lordſhips orders, 
that I truſt to make amends, and obtaine pardon 
for my former folly. And thus I moſt humblie 
commit your good Lordſhips to Almighty God, 
to whom I ſhall alwaies pray that ye maie long 
continue in honor. From the Tower, the ſetond of 
Februarie, Een ol. 51 


He came out of the Tower on the 6th of Febru- 
ary, giving bond of 100007. for his good beha- 
viour, but limited that he ſhould ſtay at the King's 


houſe at Sbeen, or his own at Sion, and ſhould. 


not go four miles from them, nor come to the King 
or Council, unleſs he were called; and when he 
knew that the King was to come within four miles 
of theſe houſes, he was to withdraw from them. 


On the 16th he had his pardon, and carried himſclf 


ſo well, that on the 8th of April following he went by 
invitation to Court, to the King's Majeſty at Green- 


wich ; where he was honourably received by the 


ated the abjectneſs of ſuch a behaviour. But it was doubtleſs 


: ve taken another courſe, which would not have failed to prove fatal to him. It 
| among the Articles of his accuſation, there were ſeveral which could be juſtified only b by . which 
_ oe — . 8 ” oy : _ major part of whom were not inclined to favour him. For in- 
ance, to mention Only the ticle ; could he den , contrary to the conditi | | 
e lee, arr, the other Regent, and reduced them lg 
1 7 | s Fatent. But it was the Patent of a minor King, between ten and eleven years old onl , wh i i ; 
. [ Governor, did every thing by his advice ; wherefore the Duke could never have cleared bimflif upon chis Aerts, an, mo- 


are Counſellors ! It is true, he might have alledged the 


upon this le, any more 


than upon ſeveral others. Conſequently his only remedy was to own himſelf guilty of all, and to caſt himſelf upon the King's 


mercy. .' Beſides, it concerned him high! 
1 | io continue any longer in the hands of his 


y to get out © priſon if it was poſh 
enemies. Rapin ($yo Kdit.) Vol. VIII. p. 76. 


le on any terms, fince it was dangerous for him 


of Somerſet was, who was the only 


1551. 
King and his Counel, and dined with the King, and 
was ſworn of the Privy-Council ; and the Kin — 
his ſpecial favour, find at che humble petition 


for High- Treaſon and Felony © og 


Ps. e (APTN the 4th, ' 
* back HAT his — for- 
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III. — _ Fiber Duke of Sourrser, for 


Hi, 85. Legen an 


minſter. 


HE Duke 1 qo had ſuch acceſs to 
mite Kin freeddtns with him 

»A 3 the late judgment a- 
Caink him) that the Earl of Warwick had 
a mind to get rid of him. ae King again hi 

this year to have again in 

. dealt with the Lord Strange to perſuade 
* 1 ter Jane; and that he 
would advertiſe him of all that about the 


King. The Earl of Warwick 


T yu himſelf 
created Duke of Northumberland ; for ſeveral 


of his friends he a creation of new ho- 
nours. The w_ 97 — 4, ey _ 
no longer bear a Rival in greatnels as 
— perſon that he 
tho een So 
a d to im, he was appre- 
Kinda bn 17th of Ofeber, and ſent to the 
Tower, and with him the Lord Gray, Sir Ralph 
Vane, Sir Thomas Palmer, Sir Thomas Arundell, 
were alſo We and ſome of his — — — 
rdigate, and two of the Seymours, were 
5 vrifon. The Day after, the Dutcheſs of Somer- 
2 alſo ſent to Tower, with one Crane and 
is wife, and two of her chamber-women ; after 


theſe, Sit Thomas Holdcroft, Sir Miles Patridge, Sir 


Michael 8. , Wingfield, Bannifter and Vaughan, 
were all 2 — ä 

But Sir Thomas Palmer, though impriſoned with 
him as an accomplice, was the perſon that ruined 
him. The evidence againſt the Duke was chiefly 


Sir Thomas Palmer”s Information; who being brought 
by the Duke of Northumberland privately to the 


King, related the whole conſpiracy. 
Sir Thomas Palmer's Examination. 


E declared, That upon St. Georges-Day laſt 
before, the Duke of $ Somerſet being upon a 


| rney towards the north, in caſe Sir William Her- 
for. 


aſter of the Horſe, had not aſſured him 
that he ſhould receive no harm, would have raiſed 
the People; and that he had ſent the Lord Gr 
before to know who would be his friends : 
— the Duke of Northumberland, the Marquis of 
Y. , the Earl of Pembroke, and other 
Lords, d be invited to a banquer 3 and if they 


came with a bare company, to be ſet upon by the 


way; if ſtrongly, their heads ſhould have been cut 


off at the place of their He declared far- 
ther, that Sir Ra/ph Vane had two thouſand men in 
A readineſs : That Sir Thomas Arundel had aſſured 
the Tower, that Patridge ſhould raiſe London, and 
take the Great Seal; that Seymour and Hamon would 
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wait upon him, and that all te horſe of the Gen® 
darmerie ſhould be ſlain. 


The Eat! of Rutland did afltm, 
c 
in the next Parliament. 10 


The above-mentioned articular were. 1 
King, with ſuch — arg that he was induced 
to believe them, and reſolved toleavehim to the law. 


Sir Thomas Palmer's ſecond Exonination. 


1 the Gendarmerie, upon the muſters 
day, ſhould be aſſaulted * two thouſand 
men, under Sir Ralph Vane, and by an hundred 
horſes of the Duke of Somerſet s, beſides his friends, 
which ſhould ſtand by, and beſides the idle 

which were thought inclinable to take his part. 


this done, he would run es 7 and 
claim Liberty, Liberty, to raiſe the — £0 209 . 


And in caſe his attem did not ſuceced, he you. 
go to the Ile of Wight,” or to Poole, | 


Crane' Examination. 


H* confeſſed all that Palmer had faid ; to which 
he added, That the Lord Paget's Houſe was 
the place, —_ the Nobility, invited to a 
banquet, ſhould have loſt their heads: And that the 
Earl of Arundel was made acquainted with the Con- 
ſpiracy by Sir Michael Stanbope, who was a meſſen« 
ger between them: And that the thing had been done, 
but that the greatneſs of the enterprize cauſed de- 
lays, and ſome diverſity of advice. And further, that 
the Duke of Somerſet once ſeigning hirndelf fick went 

to Londen to ſee what friends he could procures .. | 


Hamond's Examination, 


E confeſſed that the Duke of Somer | 
ber at Greenwich had been of) 


in the night by many armed men. 


All theſe were ſworn before the council, ds 
greateſt part of the Nobility, that their confeſſions 
were true z and they did ſay, that what was. ſworn 
was without any kind of compultfion, or er- 
vy, or diſpleaſure, hut as favourable to ** 4 


they could ſwear to with ſafe conſciences. 


| Lord Strange's Examination. 
H. voluntzrily informed bos, the Duke Gered 


1 


1 


him to move the King to tale to wife his 
daughter the Lady Jane; and that w— 


be his ſpy about the King to advertiſe him, when 
any of che Council ſpake privately with him, and 
to acquaint him what they ſaid. | 21121 
Hereupon the Lord Chancellor openly declared 
in the Star- Chamber theſe Accuſations againſt the 
Duke of Samerſet , and on the a ad of Odober, with 
much Shew 1. eremony, were all the Crafts and 
Corporations of Londen commanded to repair to 
their Halls, and there it was ſhewed * 
the Duke of Somerſet would have taken the Tower, 
feized on the Broad-Seal, and have deſtroyed the 
City, and then to have gone to the Ie of Migbt. 
After this Declaration, they were charged each 
Corporation to ward every Gate in London, and to 
have a walking Watch through the City. Towards 
the latter end of November, a Letter was ſent to the 
Lord Chancellor, to cauſe a ſufficient Commiſſion 
e he made, and ſealed with the Great Seal of Eng- 
land, of Oyer and Terminer, to the Lord Marquis 
of Wincheſter, that he may thereby be the King's 
Seneſchal, hac uma vice tantum, for the hearing 
and determining of the Treaſons and Felonies of the 
Duke of Somerſet, giving the Date of the faid 
Commiſſion the 28th of November ; and the 1ſt of 
December was ordered for his Tri. 
+ December x. the Duke of Somerſet came to his 
Trial at Weſtminſter- Hall, The Lord Treaſurer ſat 
' as = py ane] - England, under the Cloth of 
State, on a Bench between two Poſts, three degrees 
high. All the Lords to the number of twenty 


Even, vir. 
Dido e: | 


Suſſex. 


2 ., © Boproogh: | 
Fr — MWMoreeſter.  Zouch. 
Northumberland. Pembroke, _ Stafford. p 
is. Viſcount. Wentyorth, © 
113 "Hereford. 129 | Dar s 70 s 
dee  Gutiop. 
Berga. Windſor. 
+ Audly: ©. "Cromwell. | 
Wharton. Cobham, 
Evers. Bray. 
Latimer. ö FX 
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Theſe ſat a degree under, and heard the Matter de- 


The Crimes laid againſt him, were caſt into five 
ſeveral Indictments, as King Edwerd VI, has it in 
his Journal z but the Record mentions only three, 
whether Indictments or Articles, is not ſo clear. 1. 
That he had deſigned to, have ſeized on the King's 
Pexſon, and ſo have goygrned all Affairs. 2. T 
he, with. one hundred others, intended to have im- 
ſoned the Earl of Warwick, afterwards Duke of 
orthumberland, And 3. that he kad deſigned to 
have raiſed an Inſurrection in the City of Landes. 
Bur the Indictment which here follows, is on 
defigring to ſeize on and impriſon the Duke of 
Northumberland. © $7, | 


Tie capt” fuit apy Guihald' 
ee Civitat” London die Sabbathi, vide- 
0 licet viceſimo 12 die Novembris, anno regni 
by domini Edwardi nuper Regis Anglie ſexti, quinto, 
- coram Richardo Dobbes tunc Majore Civitat' 
London, ac aliis Juſticiariis & 'Commiſſionariis 


Per ſacramentum duodecim, &c. qui dixerunt ſu - 


1 — ſuum, quod Edwardus Dux 
> omerl* nuper de Sion in Comitat* Middleſex 
> Deum pre oculis ſuis non habens, ſed inſtigatione 
Nuabolica ſeductꝰ & debit? legiantie ſue minime 


5 


© fibi per ipſum nuper R 


dere &. retinere, ac ad voluntatem cju 


* nuper Regem, & 


3. Proceedings. againſt the D. ef Somerſet, 5 Ed. 6; 


* ponderans, apud 'Holborne, in parochia ſanct 
Andree infra Civit London, viceſimo die Aprilis 
anno regni dicti nuper Regis Ed wardi ſexti quinto 
* ſupradiCto, & diverſis diebus & vicibus antea & 
© poſtea falſe, malitioſe, & proditorie, per aper- 
tum factum circumivit, compaſſavit, & imagina- 
vit, cum diverſis aliis perſonis predictum nuper 
Regem Edwardum ſextum de ſtatu ſuo Regal 
deponere & deprivare, necnon ex injuria ſua pro- 
© pria Perſonam Regalem ipſius nuper Regis natu- 
* ra. & ſypremi domini abſq; authoritate aliqua 
D | egem dar, ſive cone 

n ſolam gubernationem predicti vuper Nucis ha- 

m nuper 
© Ducis regere & tractare, ac etiam omnia & fin- 
© gula dominia, negotia, authoritateſque Regias 
© hujus regni Anglie ad libit' ipſius nuper Ducis, 
+ ordinare & uti, adtunc & ibidem arrogant, falſe, 
+ malitioſe, & proditorie compaſlavit & imaginay it: 
Et ulterius Juratores predicti preſentabant. quo 
idem nuper Dux Somerſ ad ſuam prodithei . | 
t tentionem perimplend*, & perficieng*, ex malitia 
+ ſug precogitat' ſcipſum ſimul gum Michaele Stan- 
hope nuper de Bedington in Comitat? Surr* Hut 
Milone Fatriche nuper de London, Milit', | 
Bae Lone , OE 
+ Newdigate nuper de London generoſ', ac cum 
« diverſis allis perſpnis ad numerum centum perſo- 
* narum Jurator* predictis ignot' in forcibili modo 
* ex corum propriis authoritatibus ad intentionem 
* capiend? & impriſonand* prenobilem, Johannem 
nuper Ducem Northymber!” adtunc Comitem 
Wart', unum de Privat: Gonſilio dicti nuper Regis 
t tune exiſtenꝰ adtunc & ibidem illicite, falſe, mali 
* tioſe, & proditotie aſſemblayerunt, ipſiſque mode 


CY 


& forma predictis, ;illicite, voluntarie,. & .mali- 
© tioſe aNſemblar', ad perimplend* & exequend” tak 


© ſam & proditoriam intentionem ſuam prediQam, 
5 falſe, voluntarie, malitioſe, & 98 
* & ibidem per ſpatium duarum horarum & am- 
plius inſi mul continvaverunt & remanſerunt, conty; 
7 legiantiam ſuam debitam, & contra pacem di 
nuper Regis coronam & dignitatem ſuas, ac contra 
* formam div erſorum ſtatutorum in hujuſmedi caſa 
8 1 edit” & proviſꝰ. Et ulterĩus Juratores pre- 
dicti preſentabant, quod predictus Eq wardus nu- 
c per Dux Somers' Deum pre oculis ſuis non habens, 
fed inſtigatione Diabolica ſeduct viceſimo die Maii, 
anno regni dicti nuper Regis Ed wardi ſexti quinto 
0 are de & — — diebus & Der an- 
© tea, ea apud Holborne, in predicta paro- 
© chia ndl Aude fe Civitat' — & — 
diverſa alia loca, infra Civitatꝰ London prædictam 
© felonice, ut felo dicti nuper Regis per aperta 
© verba & facta procuravit, movit, & inſtigavit, 
complurimꝰ ſubditꝰ dicti nuper Regis ad inſur- 


gend & apertam rebellionem & inſurrectionem 


* infra hoc regnum Anglie movend', contra iplum 
tune & ibidem felonice ad 
« capiend* & impriſonandꝰ predictum prenobil” Jo- 
* hannem nuper Ducem Northumberland, tunc 


* Comit Warwic' de Privat” Conſilio dicti nuper 


Regis adtunc exiſten* contra pacem ipſius nuper 
Regis cororam & dignitatem ſuas, ac contra for- 
mam ſtatuti in hujuſmodi caſu editi & provis', 


Et poſtea ſcilicet die Martis primo die Decem - 
« bris, anno quinto ſupradicto, coram Williclmo 
Marchione Wynton, Theſaurar* Anglie, necnon 
Senechallo Anglie, hac vice apud Weltmonaſte- 


tium ven prædictus Ed wardus nupet Dux SONS > 


# 
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« ſab cuſtodꝰ Johannis Gage prænobil' ordinis Gar- 


« terii Milit', Conſtabular* dicti Turr' London, in 
cujus cuſtod? preantea ex cauſa predicta, 
certis de cauſis commiſſus fuit ad barr apud Weſt- 
monaſterium predictam duct in propria perſona ſua 
qui committebatur prefat Conſtabular”,, &c. Et 
ſtatim de omnibus & ſingulis ſeperalibus Prodi, 
tionibus, & feloniis predictis ſibi. ſuperius ĩmpoſit 
allocat' qualit' ſe voluiſſet inde acquietari, dixit 
quod ipſe in nullo fuit culpabil'. Et inde de bono 
& malo pon” ſe ſuper pares ſuos, & c. Super quo 
Henric. Dux Suffolc* — Dux Northumber- 


nuper Ducis Somers“? pares inſtant ſuper eorum 
fidelitatibus & legianc* dicto nuper Regi debit per 
prefat' Seneſchal* Anglie de veritate inde dicend 
onerati; Et poſtea per eundem Seneſchal' ab in- 
feriori pare, uſque ad ſupremum parem illorum 
ſeperatim publice examinati quilibet eorum ſepe- 
ratim dixerunt, quod predictus an 
Dux Somers de ſeperalibus proditionibus predictis 
ſibi ſeperatim in Gs predicta ſuperius impo- 
fir? in nullo fuit inde culpabil', Et ulterius qui - 
libet eorum ſeperatim dixerunt, quod predictus 
Ed wardus nuper Dux Somers de feloniis predictis 
ſibi ſeperatim in forma predicta ſuperius impoſit 
fuit culpabil' modo & forma, prout per ſeperalia 
indictamenta inde ſuperius ſupponebatur, ſuper quo 
inſtant' ſervienꝰ dicti nuper Regis ad legem, ac ip- 
ſius nuper Regis Attorn' juxta debit' legis formam 
pet? verſus eundem Edwardum nuper Ducem So- 
mers* judicium, & executionem ſuper ſeperalibus 
© feloniis predictis proditonuper Rege habend', &c. 


Et ſuper hoc viſis per Curiam predic- 
© tam adtunc intellectis omnibus & ſingu- 
ſerra ac lis premiſſis, conſideratum fuit quod pre- 
Tue lan dictus Edwardus nuper Dux Somers' 
& ſuſpend quoad ſeperales proditiones predictas ſibi 
— fe- ſeperatim in forma predicta ſuperius im- 

i « polit”, & quamlibet eorum iret inde 
© quiet?. Erquoad ſeperales felonias predict, eidem 
* nuper Duci Somers' in forma predicta ſuperius 
impoſit' unde invent? fuit culpabil*, ulterius conſi- 
* deratum fuit, quod idem Edwardus nuper Dux 
© Somers? See &c.“ 


Then were read the Depoſitions of Palmer, Crane, 
Hamond, Sc. and the King's Council opened the 
Indictment, and urged ſtrongly Palmer's voluntary 
Examination (as they called it) with Crane's and 
the other Examinations. 

The Duke of Somerſet being it ſeems little ac- 
quainted with Law, did not defire Council ta plead 
or aſſiſt him in point of Law, but only anſwered to 
Matters of Fact; he deſired no advantage might be 
taken againſt him for any idle or angry Word that 
might at any time have fallen from him ; he pro- 
teſted he never intended to have raiſed the * 
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Iudge- 
ment que 


for High- Treaſon and Felony. + - 


' Sir-William, Herbert to be his Friend ; that he job 
& aljis, 


land, & ceteri Comit” & Barones, predict Edwardi 


PA, 


never determined to have kill'd the Duke of Ner- 
thumberland, or any other Perſon, but had only 
talked of it, without any intention of doing it. 
That for the deſign of deſtroying the Gendarmery, 
it was ridiculous to think, that he with al 
Troop could deſtroy ſo ſtrong a body conliſting of 
goo men; in, which, tho” he had ſucceeded, it could. 
have ſignified nothing. That he never. deſigned to 
raiſe any ſtirs in London, but had always looked 
upon it as a place where he was moſt ſafe.” That 
his having men about him at Greenwich was with 
no ill deſign, ſince when he could have done miſ- 
chief with them, he had not done it; but upon his 
attachment rendered himſelf a Priſoner, witkout any 
reſiſtance. He objected alſo many things ache 
the Witneſſes, and defired they might be brought 
face to face. He particularly ſpoke againſt Sir 
Thomas Palmer, the chief Witneſs. But the Wit- 
neſſes were not brought, only their Examinations 
beforementioned read. Upon this the King's Coun- 
cil reply'd, and avouch'd the Law to be, to aſſemble 
Men with intent to kill the Duke of Northumberland, 
was Treaſon by a Statute of the 3d and 4th of Edw. 6. 
made againſt unlawful Aſſemblies, which enacts, That 
« if twelve Perſons ſhould have aſſembled together 


+ to have killed any Privy-Counſellor, and upon 


« proclamation they had not diſperſed themſelves, it 
was Treaſon: or, if ſuch twelve had been by any 
* malicious Artifice brought together for any Riot, 
and being warned, did not diſperſe themſelves, it 
* wasFelony, without benefit of Clergy or Sanctuary.“ 
That to raiſe London, or the North parts of *. 
Realm, was Treaſon. That to have men about 
him to reſiſt his Attachment was Felony; That 
to aſſault the Lords, and to deviſe their deaths, was 
Felony. Theſe things were urged againſt him 1 
the Counſel (as is their uſual way of Pleading) with 
much bitterneſs. Then the Peers withdrew to de- 
bate the matter. e Proofs about his deſign of 
railing the North or the City, or of killing the 
Gendarmes, did not ſatisfy them, (for all theſe had 
been without queſtion treaſonable) ſo they only held 
to that point, of conſpiring to impriſon the Duke of 
Northumberland. The Duke of Suffolk was of opi- 
nion, That no contentioa among private Subjects 
ſhould be on any account ſerued up to be Treaſon. 
The Duke of Noribumberland (aid, he would never 
conſent, that any practice againſt him Thould be 
reputed Treaſon, Several of the Lords ſaid, 

held it unfit that the Duke of Noribumberland, t 
Marquis of Northampton, and the Earl of Pembroke 
ſhould be on the Trial ; becauſe the Priſonet was 
chiefly charged with practices intended againft them. 
But anſwer was made, That a Peer of the Realm 
might not be challenged. So after great difference 
of opinion, they all acquitted him of Treaſon. But 
the greater number found him guilty of Felony *, 


parts, but had only, upon ſome Reports, ſent to and Judgment was given that he ſhould be hang df. 
— Thert 
One Attainder paſſed in Edward the Sixth's Reign, when tho' the party was not heard, the witneſſes were heard, but when 


the Duke of Semer/et came to be tried both for Treaſon and Felony, he had not the benefit of the Accuſers being brought face to 


face, but was 


that occaſioned the Act which the Commons 


roceeded againſt upon depoſitions read in the Court ; he was acquitted of the Treaſon, but caſt for Felony ; and 
raſted upon a Bill ſent down by the Lords in the ſubſequent Seſſions, wiz. 5 and 8 


Edi. 6. State-Trads, Vol. II. * 8 54. By which Act, no Perſon ſhall be indicted, arraigned, Cc. unleſs the offender be accaſed 


of two lawful Accuſers; whic 
Oc. See Rafal, vol. I. p. 1023. 


ccuſers, at the time of the Arraigument, ſhall be brought in Perſon before the Party ſo accuſed, 


+ Thuanus, tranſlated , the Reverend Mr. Wil/or, vol. II. p. 49. ſays, In England there were troubles of a moſt dan 
n D 


nature ; for A Dudley, firſt created Earl of Warwick, and the 
accuſed the 


of Norihbumberland, an ambitious and ſagacious Man, had 


uke of Somer/et, Protector of the Realm, a Perſon of mean ſpirit, whoſe patience he had long abuſed, of Male-ad- 


miniſtration, and had procured his impriſonment ; after that, being reconciled to him, he put him upon beheading his brother 


whg was exceeding brave, and formidable to Northumberland. 


Which done, after he had gained his wiſh, and drawn the chie 


power into his own hands, he had . to do, but to remove Somerſet himſelf out of the way; towards whom he ſnewedl 
0 n thoughts of killing Dad/ey, for the viudication of his own authority, 
_ * * under pretence of a viſit, covered with a coat of mail under his clothes, and carrying with bi 


uch a contempt, as drove the other upon 


Samerſet therefore 
m apaity of armed 
men, 


don of the Duke of Northumberland, Northampton, 
and Pembroke, for his ill intentions againſt them; 
and made ſuit for his life, and for his Wife and 
Children : and from _thence he was carried to the 
Tower, where he remained till January 22, when 
his Petition for Life having been rejected, he was 
brought to the Scaffold about eight o'clock in the 
Morning. 44 4 8 4 8 
Touching which Execution“, a few words here 
would be beſtowed in deſcribing the wonderful order 
and manner thereof, according as it hath faithfully 
been fuggeſted to us upon the credit of a certain no- 


ble Pei ſonage, who not only was there preſent at 


the deed doing, but alſo in manner next unto him 
upbn the Scaffold, beholding the order of all things 
with his Eyes, and with his Pen alſo reporting the 
ſame in order and manner as here followeth. 

In the year of our Lord 1552, the 22d day of 
Fanuary, the noble Duke of Somerſet, Uncle to 
King Edward, was brought out of the Tower of 
Lindon, and delivered to the Sheriffs of the City, 
and compaſſed round about with a great number of 
armed Men, both of the Guard and others, he 
was brought unto the Scaffold on Tower. hill; where 
as he nothing changing neither voice nor counte- 
nance, but in a manner with the ſame geſture which 
he commonly ufed at home, kneeling down upon 
both his Knees, and lifting up his Hands, commend- 


ed himſelf unto God. 


After that he had ended a few ſhort Prayers, 
ſtanding up again, and turning himſelf toward the 
eaſt fide of the Scaffold, nothing at all abaſhed, 
(as it ſeemed unto me ſtanding Foot the midſt of 
the Scaffold, and diligently marking all things) 
neither with the fight of the Ax, neither yet 
of the Hangman, or of . preſent Death; + but 
with the like alacrity and. chearfulneſs of Mind 
and Countenance as beforetimes he was accuſtomed 
to hear the Cauſes and Supplications of others, and 
eſpecially the poor, he uttered theſe words to the 


ple. 
_  Dearhy beloved Friends, 
I am brought hither to ſuffer death, albeit 


that, I never offended againſt the King, neither 


by word nor deed, and have been always as 
faithful and true unto this Realm, as any man 


5 Ed. 6. 
hath beten. But forſomuch as I am by a law Ch- 
demned to die, I do acknowledge my ſelf as well as 


others to be ſubje& thereunto. Wherefore to teſti - 
fy my obedience, which I owe unto the laws, I am 
come hither to ſuffer death: whereunto I willingly 


offer my ſelf, with moſt hearty thanks unto-God, - 


that hath given me this time of repentance, who 
might through ſudden death have taken away my 
life, that neither I ſhould have acknowledged him 
nor myſelf, * K 

Moreover (dearly beloved friends) there is yet 
ſomewhat that I muſt put you in mind of, as touch- 
ing Chriſtian Religion ; which, ſo long as I was in 
Authority, I always diligently ſer forth and furthered 
to my power, Neither I repent me of my doings, 
but rejoice therein, ſich that now the ſtate of Chri- 
ſtian Religion cometh moſt near unto the form and 
order of the primitive Church. Which thing I 
eſteem as a great benefit given of God, both unto 
you and me: moſt heartily exhorting you all, that 
this which is moſt purely ſet forth unto you, you 
will with like thankfulneſs accept and embrace, and 
ſet out the ſame in your living. Which thing if 
you do not, without doubt greater miſchief and ca- 
lamity will follow. 
WMhen he had ſpoken theſe words, ſuddenly there 
was a terrible noife heard : whereupon there came a 
great fear on all men. This noiſe was as it had been 
the noiſe of ſome great ſtorm or tempeſt, which 
unto ſome ſeemed to be heard from above ; like as 
if a great deal of gunpowder being incloſed in. an 
armoury, and having caught fire, had violently bro- 
ken out. But unto ſome again, it ſeemed as tho? it 
had been a great multitude of horſemen running to- 
gether, or coming. upon them. Such a noiſe then 
was in the ears of all Men, albeit they ſaw nothing. 
Whereby it happened, that all the People being 


amazed without any evident cauſe, without any vio- 


lence or ſtroke ſtricken, or any man ſeen, they ran 
away, ſome into the ditches and puddles, and ſome 
into the houſes thereabout; other ſome being afraid 
with the horror and noiſe, fell down groveling unto 
the ground with their pole-axes and halberds ; and 
moſt of them cried out, Jeſus ſave, Jeſus ſave us. 
Thoſe which tarried -ſtill in their places, for fear 
knew not where they were. And I myſelf which 
was there prefent among the reſt, being alſo afraid 
in this hurly-burly, ſtood ſtill altogether amazed, 
looking when any man would knock me on the head. 
In the mean time, whilſt theſe things were thus in 
doing, the people by chance ſpied one Sir Anthony 
Brown riding unto the Scaffold, which was the oc- 
caſion of a new noiſe ; for when they ſaw him com- 
ing, they conjectured that which was not true, but 
notwithſtanding which they all wiſhed for, that the 
King 


men, whom he left in the next chamber ; but when he was introduced in the civileſt manner to Dadley, who was naked and lying 
upon his bed, the good-natured Man repented him, would not execute his deſign, and departed without ſtriking a ftroke. The 
ot being afterwards diſcovered by the treachey of ſom&of the accomplices, he was accuſed upon it, and, notwithſtanding the 


pr gs, > oh 
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unwillingneſs of the King, who had been brought up under his care, was condemned to death, becauſe he had offended againſt a 
late Law, which had provided, That whoever was found contriving the death of a Privy-Counſellor, tho' he did not accompliſh 


it, ſhould forfeit his head. Accordingly; in the beginning of the next year, he was, by the malignant ſport of fortune, be- 


headed at Londen, With him ſuffered Sir Ralph Fane, by whoſe advice Somer/e! was faid to have held his unlawful cabals, and 
to have conſpired againſt Northumberland and others. , | 
Taken from Fox's Book of Martyrs, vol. II. p. 1247. 
+ Biſhop Burnet, in his ſecond Volume of The Hiftory of the Reformation, p. 186. ſays, It was generally believed, that all this 
8 conſpiracy, upon which he was condemned, was only a forgery ; 12 both Palmer and Lan the chief Witneſſes, were 
don after diſcharged, as were alſo Bart vile and Hamond, with all the reſt that had been made priſoners on the pretence of this 
lot. And the Duke of Northumberland continued after that in fo cloſe a friendſhip with Palmer, that it was generally believed 
he had been corrupted to betray him. And indeed, the not bringing witneſſes into court, but only the Depoſitions, and the 
Parties fitting Judges, gave great occaſion to condemn the ee againſt him. For it was generally thought, that all was 
an artiſice of Pa/mer's, who had put the Duke of Semer/er in fear of his life, and fo got him to gather men about him for his own 
preſervation ; and that he afterwards being taken with him, feemed thro” fear to enden all that which he had before con- 


- Trived, This was more confirmed by the death of the other four, who were executed on the 26th of February, and did all 


proteſt they had never been guilty of any defign, either againſt the King, or to kill the Lords. Vune added, That his blood 
would make Nortbumberland's pillow uneaſy to him, The people were generally much affected with this execution. 
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1581. for Miſdemeanours amd High- Tisſon. 


King by that Meſſenger had ſent his Uncle pardon ; 
fb with great rejoycing, and caſting up 
their caps, they cried out, Pardon, pardon is come: 
God ſave the Kings Thus this good Dyke, altho 
he was deſtitute of all Man's help, yet he-ſaw be- 
fore his departure, in how great love and fayour he 
was with all Men. And truly I do not think, that 
in ſo great ſlaughter of Dukes as hath been in Em- 
land within theſe few years, there were ſo many 
, weeping eyes at one time; and not withaut cauſe : 
for all men did ſee in the decay of this Duke, the 
publick ruin of 
did perceive. nothing. But now to return from 
' whence we have ſtrayed, the Duke in the mean time 
ſtanding ſtill in the ſame place, modeſtly, and with 
a grave countenance, made a ſign to the propi with 
his hand, that they would keep themſelves quiet. 


Which thing being done, and ſilence obtained, be 


ſpake unto them in this manner. 


Dearly beloved Friends, there is no ſuch matter 
here in hand, as you vainly hope or believe. It 
ſeemeth thus good unto Almighty God, whoſe Or- 
dinance it is meet and neceſſary that we all be obe- 
dient unto. Wherefore I pray you all to Me quiet 
and to be contented with my death, which I am 

Willing to ſuffer t* and let us now join in prayer unto 
the Lord, for the preſervation of the King's Ma- 
zeſty, unto whom hitherto I have always ſhewed my- 


fa oft, faithful and true ſuhjett. I have 2 | 
Ko molt” Wiſigenr about his Mikel in his affairs, 
both at home_and-abrogd; anti no ſeſs diligent. in 
ſeeking the common commodity of the whole 
Realm. At which words all the People cried out, 
; LO oe wm oſt gre x PN) ws VE, 
Then uke proceeding, ſaid, 0 
Majeſty I wiſh conti 5 * l 
Ann. 


out, 


-©/ Moreover, 1 do wifh unto all. bis Counſellors che 
. Grate and Fayour of God, whereby they may rule 
in all things uprightly with juſtice. Unto whom I 


- exhort you all in the Lord, to ſhew yourſelves obe- 
dient, as it is oor Bound a . 
condemnation, and alſo moſt profitable for the pre- 

ſerration and ſaf | 

Moreover, forlomuch as heretofore 1 have had 


- oftentimes affairs with divers Men, and hard it is 


1 every Man, therefore if there be any that 
M 1 0 _ 232 by me, I moſt 
. humbly require and aſk him forgiveneſs ; but ef 

cially Almighty God, whom throughout 1 
Life I have moſt grievouſly offended : and all other 


the Spirit þe-willing and teady, the Fleſh and 
_ wayering:;: andithro* your:quierneſs,. I ſhall be much 


_ +/+ - midſt of his cherks. 
whoſe 


nual health, with all felieity and 
; 2 grolperous faecal, horehavo te jrorhe auf 


en duty, under the pain of 
d of-the- King's Majeſty. ._ - 


whatſyevor they be that have offended me; I do with 
my; whale heart forgive them. Now I once again 
require you; dearly, belayed in the Lord, that you 


will keep. | yourſelves quiet and ſill, left through 


your tumult you. might trouble me. For albeit - 
is frail and 


oreover, I deſire you all to bear 


more quieter. 
die here in the faith of Jeſus 


me witneſs, that 


Chriſt; deſiring you to help me with your prayers; 
uke. | — — may perſevete conſtant in the ſame unto my 
all England, except ſuch as indeed lifeꝭs end. | \ 


Aſter this, he turning | himſelf again about like a 


meek Lamb, knteled down upon bis knees. Then 
Dr. Cox, who was there preſent to counſel and ad- 


vertiſe him, delivered a certain Scroll into his hand, 
wherein was contained a brief confeſſion unto God 
which being read, he ſtood up again upon his feet, 
without any trouble of Mind, (as it appeared) and 
firſt bad the Sheriffs. farewel, then the Lieutenaßt 
of the Tower. and others, taking them all by the 


hands which were upon the Scaffold with him. 


Then he gave the Hangman certain money. Which 
done, he put, off his gown, and kneeling down 

in in the raw, untied bis 9 5 
that, the man coming unto him, turned down 
E cat ER 1 neck, and all other 
things which did lett or hinder him. Then lifting 
up his eyes to heaven, where his only re- 


ma Jined;) apd covering his face with his own hen 
Echte fe Tag himfetr rn along, ſhewing tio 
mannet of taken of or fear, neither did his 
countenance change, but that before his eyes were 
covered, there began to appear a red colour in the 


Thus * b e Duke Iyis 
along, and ooking for the Eck le dents 
jet cobeted his be was commanded to riſe up 


5 ut it off ; and then laying himſelf down, again 
ee and Alüng Thrice upon wen name 

Jeſus, ſaying, Lord Jeſu ſave me, as he was the 
third time repeating the ſame, even as the name of 


N. in uttering, in a moment he was 
both of head and Hfe. 1 


His, ſon continued in a diſconſolate condition, 

rived of all his titles; till Queen Elizabeth,.in t 

rſt year of her reign, created him Earl of Hertford, 
and Baron Seymour ; and his Grandfon, William Earl 
of Hertford, was created Marquis of Hertford 1640, 


and in the year 1660, he preſented the-following 


Caſe to the Houſe of Peers: which giving a 
light into that proceeding is here inſerted, * 


The CASE of the Marguis of Hertford, touching the Dukedom of Somerſet, 


2. 1660, when abe Bill was brought into Parliament to reflore bim to rhe 


Til of Duke of Somerſet, _ | 
FrDWARD, Earl of Hertford (great Grandfa 
ther of the ſaid Marquis) was by Letters Pa- 
', tents under the Great Seal of England, bearing 
| . 5 6th of April, 1 Edw. VI. creat 
omerſet, to hold to him and the Heirs Males of his 
1 — © body of the Lady Aon his — 
wife begotten, to be begotten, for ever; with 
ſeveral other remainders over in tail. 
The ſaid Duke afterwards, viz. in Adi 
Term, '5 Edt. VI. was'indifted"of Felony, for 


Proeuring and air zag aß debe to take and im. 


Vor. der 


. 
» 
4 

* 


Duke of 5 f 
be Le 0 


1 * 9 p 
- 


an Jahn Earl of Warwick (one of the Kitig's 
Fon which Inditment_(tho* vojd both 
and form) was pretended to be grounded 
of Aria 4 Edw. 2 7 makes it 
r up procure, ofpers; d en 
any of the King's Council but ha 
Indictment was only for ſtirring up others to im- 
riſon a Privy-Counſellor, (which was never reduced 
into act) be weld by ker declared and Ne 5 in 
rine de be Yojd by learned Judges. Ter the ſaid 
Puke yia found gut of Felony, and pus dew 
1b 4 OF. I. 2 1 822 „ „. eee 
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240 . 


bene 


deſcended that the matter ſhould 


20 41k Arroumen: of Mr. Daviſon; 30 EVE. 


for this fact, which was but à pretended Felony : for an offence, which banal neither chen wh 
Ur if true, yet ho entail*d-eſtate forfeitable thereby. at any time after was Felony; and if a Felofy,- 
The malice: of his enemies not ſatisfied with his to have a forfeiture extended beyond the offence, far 
blood, afterwards hy theiti power (in the infancy of there were any) and to be ſo maliciouſly proſecuted 
the Dulle* s Her, who continued and was owned for - after the death of the faid Duke, (who was mainly 
\Dukeibf! Somer/er fot feverat mouths: after his Fa- inftrumental in bringing about the Blefſed Refottma- 
2 eher s death) procured ah Act of Parliament in the tion. of Religion) it is humbly conceived to de molt 
ſame year, g. Ed. VI. intitled, An Act touching agreeable to juſtice to reſtore the ſaid Marquis, who 
*the limitation of the late Duke of Somerſtt's Lands, is Heir Male of the bodys of the ſaid ke and 
wlerein there is a clauſe obliquely inſerted'®, to take the Lady Anne his wife, to his ancient Honour, 1 
a the ſaid Honour ſo entailed as aforeſaid; illegally taken be as aforeſaid. 
which, by no Felony (how notorious ſoever- the ” 
«ſhane had 12 could by law have been forfeited. © Whereupon, in September 1660, the Laid Mar- 
This being a caſe unprecedented, both in la and _ of Hertford was reſtor'd to the Dukedom '6f 
"biſtvey, and ſo contrary to the rules of law, juſtice Somerſet, by a N of the AR of the Sth of 
and reaſon, to have an attainder of rr ſtand, Ediu. VI. þ 


” 8 „ . 
ber F * 


And be farther enadted, That the ſaid Duke and his Heirs Mates; het 3 Body of the faid Label Pe for ever, 
"Pall by authority of this AR, 1 and forfeit unto your Highneſs, your Heirs and Succeſſors for ever, and alſo be deprived from 
eforth for ever, as well of the Names of Viſcount Beauchamp, Earl of Hertford, and Duke of Somer/er, and every of them, 
as alfo of all and every other his and their Honour or called, named, or » Dignities, Eſtates, . Preheminences and Styles, by 
- whatſoever Name or Names, he the uke hath been called, or created, by any Lecters Patents, Wilt, oy 
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| Beger Sir Clrifpher Wray, Chief Tuſtice of England, 3e for "th 80 Re 


fate as Lord. Privy Seal; the Archbiſhop of Canterbury, and the Ar 
of Tit; the Earl of Worcefter,” the Earl of Cumberland, and the Earl of 
8 Lintoln; the Lord Grey, and Lord Lumley; Sir James Grofe, the Comm p- 
5 troller; Sir Gilbert Gerrard, Maſter of the Rolls; the Lord- Chief Jaſtite 
of the Common-Pleas, Edmund Anderſon ; Sir Rager Manwood, the Lord 
Chief Baron; and Sir . alter Aeg, che Chancellor of. the E Lehe equer. 


. ee 16.43 


"For hearing of a Matter of Miſpriſion and Contempt ainſt Mr. Deal on; late unte gk. her 
Ae s Secretaries, and one of '% METH Rs y virtue of a ; Eamemiflion, oben 
eee “. a 4 2» 


oF 


pu Ares WA £0 410 14.71 LG, | 
5 Hereupon Mr. Pophem, the ED . Wipe pioceedl n hat at Fothi 
&/& torney-Genetal ſpake in form following: the reſidence which be onged a Folby 
My Lords, Lam to inform your Lord- execution, her Majeſty polltiquely 125 — 
2 ſhips in her Majeſty's 1 — F cer- — nor 77 , eſtes 
tain great grievous Contempt and Miſpriſion a- on nor wiſdom in the latter MN. cou 
1227 dn, there Priſoner at the Bar, late © Held: from the 2 5th of O 15775 all 28 
of her Majeſty's Secretaries. - The manifold and —4— and January. . During which. ti — 


"rey practices — by the Scotiſb Queen, horrible conſpiracies againſt. hen Majeſty's" Sacred 
are not unknown unto your Honours, which were Perſon were 1 wi —— Lo lh that the 


offences in the higheſt degree, and required to be Scotiſh Queen was eſcaped ſprea d abroad, and bruiged 

* looked upto With ſpeed. It is well known unto that foreigners were lade 107 i vaſion; all whſeh, 

your Lordſhips alfo, that "Mey ur earneſt in- ſor preſervation of the Stotiſh Queen,and 175255 of 
a 


"treaty and interceſſion, her Maj con- ours. . Upon theſe conſiderations, her; Majeſty a- 
heard and de- ſented to gn the Warrant for ber exccutiqn, by 


+ cited e unto law. DE 17g Fe thoſe whom ſuch uns W fe e 
being 


1 9! 1e 


2 07 2 20 hl 3 u: Wy hive 1295 vt age 2 6 | 

4! Cope from's MS in Cain Gl 2 85 4c cas, 1090. 8. p. 26. iam dachi lovers! 
4 —— many te; undertook to the . rn — — (6f ceded ) e phil her 
; will, an patch i/an was, the inſtrument ſhe made uſe of, witholit 


his knowing | Fee 8es 0 ter, to e Ak a ore the Queen of Scat: ſentence, he was 
8 ne of r it is v ls TX fa of. volt 0 ot t he migit de drawn into the ſnare, and m 
untable for Mary's death. IX. (OR, Edit.) pag. 105, 16 . See allo pag. 109, 1107 111, 112, 113. for mibve par- 


ticulars of this affair, 


| | 3 


r's "oe 
being AAR to mercy by her great wiſdom, ſhe 
thought it neceſſary to have it in readineſs, if any 


6) for Miſpriſion * þ 


21 
more honourable, 'fhould after the ſull and laudable 


* thereof he called into queſtion. Again, 
y I. ords, I am moſt ſbrry chat her gracious High- 


attempt ſhould be begun, and yer not in haſte t 
execute the ſame: this ſg figned, ſhe leſt with Mt nies ould coberivb ſubh au high diſpleaſure againſt 
to have it in men as Itb trouble ohr Hondurs with me at this 


Daviſon to carty to the Great Sea 6 
readineſs as aforefdid. And he, after the ſealing, 
and without her Majefty's commandment;  preſerit- 
c ir unto the Lords without her privity, 'cont 
- Notwithſtatiding, upon the delivery there- 

oft to bim: her Bib 10 him uſe ſecrecy. And 
upon queſtion made by the Lords whether Her Ma- 
Jeſty continued in' that _ for exetiition of the 
Sc Quey cen, he ſaid ſhe held that courſe ſtill; and 
upon farther queſtion made: {aid her Majeſty would 
not be farther, 23 with that matter. Where · 
upon the Lords ſeeing no impediment, diſpatched 
the execution, 2 r. Daviſer did break the 
fecrecy her Majeſty repoſed in him; in delivering it 
unto the Lords, ' ys alt very conemptuouſly i in 
not making her boring ber mind to — 
the contrary. or er Majeſty ſent Mr. Ki/ 
unto tim, Teide him; if it were not- 
already, it ſhould not be ſealed; and aſter, when 
he told her Majeſty it was ſealed-alrendy; She aſked 
him what haſte Th act ſo done dy h „be being 
but a p ag: xo anſeltor;' her 'Mijeſty doth'take 
it a matter 


hity and abuſe of her Coun- 
ſellors, and a 1 — of greateſt mament that ever 
pened ſince ep Reign 


bu Counſellor in 5 of far leſs. im portanet 


proceeded without her reſolution or privity: Which 
_ for 


IC 417.30 


| Thin ſhe leaves yoo" 
be hte tere + 25 i 2 en 
Daviſon, with & comely enten 7 0 
* vity, à fine deliverance of 4] 
'o tec es 


ewhat low (Which heexcu 
ne) 1 J e in green | 
EN that an — 


tds, Lam 
ure; for the h. 


ati ED ne 
the Sep! {# Queen,” Na Sa re 
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ſince which time never pri 


eſent. ] Böt ab in all mine actions heretofore, I 

aye been moſt faithful and forward to do her Ma- 
jeſty!s cmmandments 3 ſo in this, by your Honours 
frwoory let me bear? rhe! teſtimony of my con- 
ſcience, that I. have done mothing either wittingiy 
or willinglyg but a became: an honeſt man. And 
therefote, firſt; that I delivered it unto the Lords 
without her: command ment, or againſt her com: 
mandment j let it be ia v ful for me with your Ha- 
nours leaue: to proteſt the contrary. Toi that the 
Attorney anſwered, 1 ſaid not that you delivered it 
unto-the Lords: againſt: her commandment, but tha 
you knvdwing her mind to be contraty to ĩt. Da- 
ven 10 dat repliod, Well then I deſire to ha 
the prooꝶs i uhereupon, the Solhcitor- General r 
his examination wherein to the ſixth „ he 
ſayeth; that after the ſigning and ſealing he made 
her nut priæy to the fending down. Mr. Daviſon 
— — My — nr the Warrant for 
ie ee cudon wes fg and ſcaled by her Majeſty's 


expreſs commandment ; which being ſo, I take it 


to be: lrrevveublt in lav. Whereupon, by the Ad- 
vice of the Lords it was ſent down, ſhe not being 
ivp- to ſending down, wherein I thought I dealt 
as beſcemed me v for. writs of execution do not uſe 
— — That I was ſo forward, 1 
— i my duvy, and fot no other reaſon re: 
x fort never had any private 2 
koh the of S, but in reſpect of my 
Country and Common-Weal. The. Warrant reſted 
with me ſix Weeks before I preſented it, aad when 
1 — ry a _ witneſs I was 
protett I never ſought 
for: 23— Majeſty for 8 
AH wien. -affured 
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12. The Lord Chief Baron. 
2 The Lord Anderſon. 
f that Which was 


ed, and 
"Te ed 9425 N02 by her 2 Counſel 


Ni, matter ab. him, laguna hek- 
oops indignity, as her Majeſty taketh it, com 
by him in this laſt proceeding againſt the late Scoti 
_—_ which although it were in itſelf moſt juſt 
Ons —_— dealing con- 
ATR tha r. on is charged by her 
op A of duty, Sc. For whereas 55 . — 
defetty of the ſaid S. Queen, and that in the 
ment of all the Realm in Parliament ber Life was 
now to ſatisfy the law, and thus neceſſary ſor the 
preſervation, of the whole Realm, as was ſhewed 3 


Vet; her Majeſty, of ber natural moſt gracious own ops 


Majeſty's pleaſure to proceed therein, and. I ap 


ſtand in conteſtation with her, for it be 


22 4. The: Arraigument ofi Hu. Daviſon, 


aſſured I have not committed any wilful error, but 
as an honeſt man ſhould do; for nothing in the 
world is more dear unto me than my reputation. I di 
confeſs J ſaid to ſome Lords, I took it to be her 


to her Majeſty's own conſcience if I had not = 


think ſo. But ſhe is my maſt gracious Tele ba 


it is not my duty to ſay, if ſhe — 2 I; will not 

ms me not; 

and therefore I ſubmic myſelf to what: TIER 
Honours ſhall e to lay upon 

Ns that the Sollickor (Egerton) rr FN Mr, 

Daviſon, you do well. to extol the honour of the 

proceedings, for it beſeems yau, and ſo the truth 


was. But I muſt tell you, the more honourable 


the proceedings were, the more is your contempt in 
Hot making = privy. In reſerving the execution, 
I note her: Majeſty's ity, who not re- 
rded the dangersiof her own, ſelf, to continue the 
her's: life,/- ws. or yet her. wiſdom is therein to be 
commended; who thought good to have it in a rear 
_ with intention to have clemency.ſo lang as 
t be. In not conteſting with her. Majeſty, you 


erve duty, but by your means, was a great oon 


tempt and farther, ſhe ſaid. ety ſhould 
uſe it with great ſecrecy.” - 2151425 
To which Mr. Daviſon faid, I und Its. and 
the Sollicitor-replied, Why then that was a Caution 
not to do it without her conſent: ſo notwithſtand- 
- Lo intention was good, it was: a ſoul error. 
ereto Daviſon rejoined, She is my moſt gracious 
Sovereign, as good a Miſtreſs unto. me as ever any 
ſervant had, and what I have, I had it at het Hands. 
I hope therefore my Lords! think me not ſo unwiſe 
as to offend. her, . unleſs. by 'averfight ; but that I 
did it wittingly or willingly, I proteſt I; didit not. 
And notwithſtanding ſhe ſent Mr. pr pre ie 


| Thpuld not be ſealed, if it here nat ſeaſed already;; 


yet ĩt proves not but that ſne had a min to do it, 


hen it was ſealed. She ſaidumto me,: What haſte? Sex 


wehefeto I anſwered, I had done it by her Majeſty's 
commandment, and that ſuch a thing might not be 


30 Elia, 


tumults. in the Realm, "which. moved, me, baving + 12 
xp els commandment to the contrary, to do as 
When he had; ſaid” This, Mr. ollicitor 180 
: expmioation where to the ſecond he faith, when 
72 5. ad. him, uſe ſecrecy, he ſaid he would 
— NN ſecret as ſhould need: to the third, 
a eh Mr. We came unto. him, telling 
ey were not ſealed already, it, d not be 
* ag the ſeventh, after the W was 
ſcaled, her Majeſty aſked him, haſte? 
Wheretp Daviſon ee. tho her Majeſty com- 
manded me co, keep it { 59 an 1 told the Coun- 
cil of it; how can 1 be choaphe ll ill of for that? for 
her Majeſty bade me expreſsly ſhew Fi l 
MWalſing bam thereof ;, my Lord-Chancellor 
needs know it, foraſmuch as he muſt ſeal it. And 
her Majeſty made my Lord-Admiral privy, there, 
unto ; why S J not make it 70 cer, 
ſome others, that — Fogg lors? T 9 that 
ſaid Mr, Attorney, Though Mr, N ould 
know it, 2 it was. not general... Mr. Daviſon an- 
ſwered,. Neither was I. Verbalſy Arn. 
ceal it from the reſt;,.. Then ſaid the 57 Lest Nag: 


then gnateer- m kes againſt,.y E L 
ſurer d pil gray er 2 5 
eaſursh and you e 7 e ſai 

1g: 1 remember not that. icitor re. 


yd, It is m Lord. Trea 8 K And 

He I ir Torah Hts ieh and 

. my. Lords, the cauſe is eveen 
and .mgz;he is m Sracious 208575 

and ber ant, "ho 95 not to . The 

gainſay, neither could aid, conteſt 

1 nr ging proteſt, that in my. ow] OT 


a” Vis les 2 lr 


15 eat i, rg, 

Juſtice o 7 Ep As If, 
YOu: Whay haſte? 5 — 2s he 5 
fare to defer. it, 9M: ant without 


cominanda 
72 Gawdie, the N 8 = v3 Coe 8. 
ur things I note that Mr. — on confeſſeth 


dallied Withal. Now, my Lords, el ee. the Warwe being ed e z next, 
mor me to think} it was her, Majeſty's mean . rrant bei Nl. Few was 
were ſundry and divers: firſt, the * and zuſti VG $7 bim, 6d ws 1715 19 05 ed e ir ſhould 

J. Yr 


the cauſe; next, I knew of ady erti ſement 1 
beyond the ſeas of her Majeſty's imm 2 dangers. 
Alſd I was privy to the proceedings at Forbermgay.” ' 
J was not ane of the doings in Parliament. 


| Laſt of all, the rumour of invaſion, the cries and 


"bot be le 


feſſeth her 
. Tos NN leg ould 1 To | Walſng- 
which proves ſue mindid tb keep it from the 
Andi it had beem his dury to hay known her 
de and therefore for « much as * confeſſeth 


I 111, es I} 15 Wa WAS . r — this, 
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merciful diſpoſition, after the ſo honourable con- 


dition and proclamation of the S. — guilti- 


neſs, notwithſtanding ſo many important allegations 


and vehement interceſſions, coul ot be vrought 


to condeſcend to the execution rather deſiring by 
all means poſſible, if there were any hope of amend- 
Ment "nd reclaim, to ſpate where ſhe might ho- 
nourably ſpill, than to ſpill where ſhe might ho- 
nourably ſpare; and in this mind ſhe continued 
from Onober to the end of January. But when ſhe 
ſaw that her malicious enemies daily increaſed their 
wicked attempts againſt her and the ſtate, that ru- 
mours were ſpread and information given daily: of 
attempts by invaſion, by tebellions, by violence 
upon er Royal Perſon, to work a change and de- 


very of the ſaid S. Queen, ſhe moſt wiſely reſolved 


at length to Have' a bill or inſtrument; ned ac- 
cording to Law and Juſtice, in a readineſs 3 whereby 


[utts; is by! 


upon all PR BP Pecan eee e bt 
xevtedo,ap 5 this gf pes ial, ee 2 ns 1 fre 
thought go — it 
70 car TELE 11 he 2 % hots = 
road: & 8 i 

very ſec o make 

The ver 105 tay 15 5 22 Kh 
next day after Th et line? -her 


Majeſty "by the Lord-Admiral" tar fiay thquld be 


made, if it was not- Näleg; {bor He: deglargdl it Was 
ſealed the day before, &: 1 8 re- 
ply*d, What needs that haſte The hext y after 
this, (which was, I think, x ff Cond )*my 
Lord- Treaſurer aſked bim, if eden wh und 
the Queen had towards the exegution: he ke anſwers, 


to have it go forward ; and ſo ſhewed it to him and 


after to the reſt of the 1Goddil;: ing otheir 
Warrant down to preſent execution; the Queen 
| having 
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1587. 
this, I take it to be a great contempt, indignity and 
miſpriſion for him to ſay his intent was good; he 
thought it ſo, is no anſwer. Fourthly, her Ma- 
zeſty told him, ſhe thought of ſome other courſe 
to be taken, and he gave her no anſwer ; beſides, 
he confeſſeth he told the Lords it was her Majeſty's 

leaſure upon ſuch a demand made. Daviſon an- 
wered, that general demand was made. Gawdie 
reply'd here, it is the Lord-Treaſurer's teſtimony. 
Daviſon rejoined, let me have right; it was but 
privately demanded between my Lord-Treaſurer 
and me. I will not ſpeak in excuſe, but only to 
anſwer zel demand, whether the imparting of it to 
the Council be ſuch a contempt : farther, there is 
difference between an expreſs commandment, and 
an imply'd ſpeech. - The loſs of my place, I do not 
eſteem, neither weigh I this diſgrace ; only her Ma- 
jeſty's disfavour is the thing that grieves me. Then 
Puc kering the Queen's Serjeant began to ſpeak, ag- 
gravating Daviſon's offence, and forward to accuſe, 
and yet ſeemed more pro forma tantun, than of any 
matter he had to charge him withal, more than had 
becn ſpoken of before, Whereupon Daviſon an- 
ſwered, All this ſpeech is anſwered, but that I made 
her not privy ; whereto I ſay, I made her not privy 
in reſpect my Lords of the Council thought it not 
neceſſary, becauſe it was not fit ſhe ſhould be privy 
to the execution. I will not ſtand upon terms, as 
I ſay, for it becomes me not, but ſubmit myſelf to 
your Honours cenſures. 

Then ſaid Mraye, Mr. Daviſon, to ſay it was ir- 
revocable you are deceived, for ſhe might do it at 
her pleaſure. Then faid Daviſon; I beſeech you, 
my Lords, make means to her Majeſty that I may 
have her favour ; and for the reſt, I wave it not. 
Whereupon Wraye willed Sir Walter Mildmay to de- 
liver his opinion; who began in form following. 

How honourable her Majeſty our gracious Sove- 
reign hath dealt in all juſtice, is known to all the 
world, againſt ſuch traytors, by whom her life 
ſhould have been taken away; whereupon ſhould 
enſue, ſubverſion to the whole ſtate, upon the pro- 
ceedings whereof it appeared that the Sco/iſþ Queen 
was chief author, dealing moſt ingratefully againſt 
her, who before time had ſaved her from them that 
vehemently ſought her deſtruction. And notwith- 
ſtanding that her Majeſty might have proceeded 
againſt her as a private perſon, yet ſhe granted her 
commiſſion to great perſons to hear what ſhe could 
alledge in her defence. And albeit that * the 
hearing thereof ſhe was declared to be guilty, yet 
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none could think execution might be done without 
her Majeſty's expreſs aſſent. Then he dilated of 
the proceedings of Parliament, the Petitiqn, her 
anſwer thereunto, wherein he noted her wiſdom in 
not being haſty in ſo high a matter; he ſhewed far» 
ther, how ſhe was contented to .hear Ambaſſadors, 
if they could propound any thing in her PEE: 
Afterward followed the proclamations to notity the 
proceedings paſſed, unto the people for people, 
ſaid he, be defirous to hear of State-matters, and 
I warrant you. itch to underſtand what we do here: 
herein, ſaid he, was juſtice, mercy, and diſcretion, 
Afterwards, upon the... . . and cries, ſhe thought 
it neceſſary to look unto it ; upon this, ſhe ſealed 
her Warrant, yet continuing her former clemency, 
not to put it in execution; for as it was in her to 
grant that it ſhould be done, ſo ſhe might ſtay and. 
defer it; which, ſhe ſo meaning, it behoved her to 
truſt ſomebody, and ſo, ſaid he, ſhe did this Gentle - 
man, called unto her ſervice upon truſt, who, for 
the acquaintance that I have had with him, was 
worthy of that place. This truſt ſhe committed unto 
him, and I am ſorry, ſaid he, he was not in this, 
ſo good a ſervant as in all other things. Surely he 
had notable cautions, not to have preſumed in ſo 
great a matter, to have done any thing without 
her commandment. His offence, ſaid he, I inter- 
pret in two degrees ; an abuſe to the truſt, and the 
contempt : for the firſt, ſhe willed him to tell it 
Mr. Walſingbam, and it is no excuſe to fay, ſhe 
forbade you not the reſt : for you ought not to have 
told it unto any but whom ſhe would. Alſo, which 
aggravates your offence, you told the Lords ſhe 
was pleafed. For the contempt, the Writ was not 
delivered unto you, but had it not been delivered 
unto them to whom it was directed, then had it 
been a commandment. Your good intention was 
no anſwer, neither ought my Lords to allow of it, 
albeit per caſe I could allow it, becauſe I know you. 


. Alſo your fault is the greater, which you know. 


Farther, you were near her, and had time conve- 
nient to ſhew her; hereof, ſaid he, hath followed 
a greater miſchief to the Queen's * Majeſty, which 
may turn to all our hindrance, foraſmuch as our wel- 
fare depends upon her well-doing. Next, ſaid he; 
hath followed a diſhonour to her Majeſty, that ſhe 
having governed this land ſo long time in all obe- 
dience, a ſervant of hets in this age, ſhould have fo 
ſmall regard. Now for my opinion of the offence, 
it reſteth to conſider what puniſhment is behoveful in 


e 


* 
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having not notice nor knowledge of this; and after, 
when ſhe conferred with him about arother courſe 
to be taken, he concealed from her what had been 
done therein. Theſe chief matters were proved by 
his own confeſſion in an examination before taken 


and urged againſt him, both in reſpe& of himſelf 


being bound to eſpecial obedignce, not only as a 
ſubject, but as a ſervant, a counſellor, a ſecretary 
ſo much truſted, and yet not to keep ſecret, where 
ſpecial charge was given him; and in reſpect of the 

ueen, ſo good and gracious a Prince, ſo well 
deſerving of him, the fountain and head of all 
juſtice and authority amongſt us, and yet not to be 
made privy of the doing of ſuch an act of ſo great 
a quality and importance as that was, wherein ſhe 
had ſhewed herſelf always, (and that moſt apparent- 
ly) whereof Mr. Daviſon could not be ignorant, both 
backward and- unwilling to yield to that which all 


her Realm defired and ſued for at her hands; yet 
Mr. Daviſon, contrary to her known mind, procured 
with ſuch haſte, (of what good purpoſe in himſelf, 
this would not regard ;) but with apparent want of 
duty to his Sovereign, which did more appear in 
his concealing his proceedings, when ſhe purpoſely 
talked with him of that matter as aforeſaid ;'all 
which they left to the Counſellors to judge of. 


Mr. Daviſon's Anſwer for bimfelf. | 


N at the bar, whither he was 
brought by his keeper, Sir Owen Hopton, being 
faint by reaſon of his late ſickneſs, and carrying 
his left arm in a ſcarf, benumbed IL think by his 
late taken palſy, he ſpake ſomewhat faintly, un- 
audibly ; tho” being required by his Commiſſioner 
to ſpeak higher, yet deſited favour to ſpeak as he 

| could, 
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- ſuch a caſe. Puniſhments in this court are either 
2 or pecuniary ; pecuniary, by fines im- 
poſed upon offenders; and corporal, by puniſh- 
ments and ſuch like. Now, ſaid he, if the fine 
_ ſhould be ſecundum quantitatem delicti, I think he 

ſhould not bear it; for I know his eſtate. Surely 
leſs than ten thouſand marks may not be ſufficient, 
which tho? it be too great for his ability, yet is it 
too little for his fault. The qualification, wherefore 
reſteth in them where I doubt not he ſhall find fa- 
vour ; next, he muſt ſuffer impriſonment during 
her Majeſty's pleaſure, which muſt be reſerved to 
her merciful mitigation. 

And after him ſpake Manwood the Chief Baron, 
who in the beginning of his tale, took ſo large a 
ſcope, as many did judge he would be tedious, as 
he was indeed. Firſt, he declared how in the very 
beginning the Queen of Scots bewrayed her malice 
againſt the Crown of this Land when ſhe was Queen 
of France, at which time ſhe made Letters Patents 
as Queen of England; ſhe uſurped her Majeſty's 
Stile, and ſhe quartered the arms of England. 
Then he deſcended unto her doings when ſhe was 
Dowager; how ſhe excuſed her former offences by 
reaſon of coverture : then he declared her mar- 
riage with the Lord Darnley ; the murder of her 
huſband, the practices with the Biſhop of Roſs, her 
conſpiracy with the Duke of Norfolk. To con- 


clude, he couched the whole hiſtory which any way 


concerned her life or manners. At laſt he came to 
Mr. Daviſon's offence, which he took in law to be 
a miſpriſion z and yet not every commandment of 
the Prince tranſgreſſed, is a Miſpriſion: But, ſaid 
he, when one is put in truſt in a frag of Juſ- 

tice, which is the Government of the Common- 
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weal, there a Commandment tranſgreſſed is a Miſ- 
priſion. For example whereof, he cited a caſe there 
in that place decided; meaning Sir John Throgmor- 
ton's caſe, as many deemed. Alſo, ſaid he, if a 
Sheriff exerciſe his office without an oath, that is 
a Miſpriſion. And, faid he, if one have power by 
law te do a thing, if he prevent the time wherein it 
ought to be done, that is a Miſpriſion. And if a 
Judge for expedition of Juſtice ſhould fit in Judg- 
ment before the Term, that is Miſpriſion. Now, 
faid he, this is a Miſpriſion, becauſe you prevented 
the time in doing it before you were commanded, 
altho' the thing were lawful; for you did fuſtum, 
but not fuſſe. Farther, by naming Mr. Fal/ing- 
bam in ſpecialty, it was a ſecluding the reſt in ge- 
nerality. And alſo, if the Warrant were ſcaled, 
yet was it not lawful to kill her, becauſe the direc- 
tion was ſpecial, and not general. So then he con- 
cluded, the contempt was great, and the puniſh- 
ment aſſeſſed by Sir Waller Mildmay worthily de- 
ſerved, whereunto he agreed. 

After him, ſpake Ander ſon, Chief Juſtice, who 
ſaid, The Proceeding had been honourable, which 
he would not ſpeak of, being known unto all men, 
and having been ſpoke to before. But to come to 
the caſe in queſtion ; in the accuſation, ſaid he, be 
two parts, firſt, that Mr. Daviſon, without her Ma- 
jeſty's commandment ſent it down; and the ſecond, 
that againſt her commandment he made the Lords 
privy. For the firſt, he confeſſed ; to the ſecond, 
he ſaith ſhe bad him uſe ſecrecy. The cauſes alledged 
by him are good, and yet the proceeding therein, 
that which cauſed the offence, the words, «/e ſe- 
erecy, and not to cauſe it to be publiſhed or known 
to any, .Then he being one of her Majeſty's Coun- 

F | cil,” 
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could, which was to this effect: Firſt, proteſting 
that he was not guilty to himſelf of any wilful 
diſloyalty, or breach of duty, but that he did al- 
ays ſince his firſt employment in her Majeſty's 
ervice, endeavour to bear himſelf moſt ſerviceable 
and unblamable; and he took therein her Ma- 
jeſty's own ſelf and God to witneſs ; confeſſing alſo, 
that his {kill and experience was not yet great in 
this latter kind of ſervice, whereto he was without 
his ſuit and above his expectation called; and for 
the matter proteſting alſo, that he would not for any 
danger, no not preſent death, in juſtifying himſelf, 
diſcloſe any private ſpeech or commandment that 
fled betwixt her Majeſty and him; nor would he 
by any means enter into any affirmation or avowing, 
which could not ſtand with his dutiful regard to her 
Majeſty*s honour, Cc. but would admit all that 
againſt him: and farther, that he would not in any 
part diſclaim my Lord Treaſurer's reports or teſti- 
mony againſt him. But to the matters, he anſwered, 
firſt, That he was ſorry that a fact of that impor- 
tance” and neceſſity, ſo honourable and profitable 
for the Commonwealth, ſhould be ſo heavily taken 
againſt him ; wherein he might take it on his ſoul, 
that he did nothing but that which in his under- 
ſtanding might be agreeable to her mind, neither 
did he otherwiſe conceive of her meaning and pur- 
poſe; and that upon theſe inducements : | 
Firſt, the conſideration of the thing itſelf, ſo 
juſt, ſo neceſſary, ſo honourable, ſo vehemently 
ſued for by the whole Realm. Secondly, in con- 
ſideration of her Majeſty, ſo gracious and wiſe a 
Prince, ſo loving and careful of her Subjects and 
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Commonwealth; and more ftrongly in conſidera- 
tion of her words, which ſhe uſed at the firſt de- 
livery of the bill, Now ycu have it let me be troubled 
no more with it. Beſides the ſufficiency and perfect- 
ment of the ſaid inſtruments for the ſaid purpoſe, 
which was had by her directions, viz. as under the 


Great-Seal, all which were in his underſtanding 


proof enough what .her meaning was, neither was 
there any apparent and direct countermand, with- 
out the which he took that inſtrument to be irre- 
vocable. For the charge of. ſecrecy, he conceived 
her meaning was, that it ſhould be kept from the 
common and publick knowledge only ; for ſhe be- 
ing a Prince ſo wiſe, did in his judgement conſider 
what violent attempts the favourites of the S. Queen 
might by likelihood offer in that deſperate plunge, 
if it ſhould be known that ſuch a Warrant was 
ſigned for her execution, and not from her Council. 
For her Majeſty's ſelf after willed in his way to the 
Lord Chancellor, to impart it to Sir Francis Wal- 
Ang bam, that then lay ſick at his houſe at London; 
herſelf made my Lord Admiral privy to it, in 
ſ-nding him to ſtay the Seal ut ſupra, and my Lord- 
Chancellor by ſealing muſt needs have ſome know- 
ledge of it ; and then why ſhould he think the 
Council ſhould not know it, being Privy-Counſel- 
lors and Counſellors of Eſtate, if he imparted it to 
none but to my Lord-Treaſurer, and he to the reſt, 
and that excuſably in regard of the great credit 
and truſt that her Majeſty uſually repoſeth in my 
Lord-Treaſurer for matter of greateſt moment and 
weight. Secondly, for ſending down the Warrant, 


he did it not without the opinion of the Council, 
x 5 and 


1587. 
cil, the fault is bad; and it is the worſe, becauſe by 
her ſaying, what haſte, he might gather what her 
intent was. Mr. Daviſon ſaith, he excuſeth it by 
love to the Commonweal, which a man may term 
blind love, which is no excuſe, but it remaineth a 
Contempt, and a Contempt is a Miſpriſion; and yet 
is not every Miſpriſion a Contempt. If a man do 
a thing without a warrant, it is a Contempt; and 
fo he concluded this to be a great offence worthy 
the puniſhment inflicted upon him: and ſo ended. 

Aſter him ſpake the Maſter of the Rolls, agreeing 
with the . of them that ſpake before; and 
that Mr. Daviſon's great zeal made him forget his 
duty: alſo ſaying, that the point did reſt whether 
he did know it was her Majeſty's pleaſure it ſhould 
be ſtayed, which, ſaid he, appeareth by his own 
confeſſion; and therefore, in fine, he agreed with 
the former cenſures. 

Next ſpake Sir James Croft, who ſaid not very 
much, and yet ſpake ſomewhat : that he loved the 
man well, and ſo had cauſe, ſaying, that he had no 
lack of good-will ; but yet had grievolly offended, 
So he ſubſcribed in opinion to the former judge- 
ment, 

After him ſpake the Lord Lumley, who divided 
the offence into two parts. Firſt, the neglect of 
his duty; and ſecondly, the breaking of his duty: 
ſaying further, that the Judges had told the law, 
and we muſt believe them, that it is within the 
compals of a Contempt. The matter, ſaid he, is 
evident: for firſt, her unwillingneſs in the Parlia- 
ment was a ſignification of her mind, which he let 
flip. And farther, in ſaying, that ſhe. was of that 
mind ſtill, ſurely you ſpake without the book, which 
was a very bold part; for you ought to have told 
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them how dutiful it was; yet, Sir, you took a worſe - 
courſe, that ſuch a high matter by your perſuaſions, 
as it ſhould ſeem, ſhould be done without her pri- 
vity. Why ſaid he, what an abuſe of the Counſel- 
lors was this? ſurely a great abuſe! and if it were 
a fault againſt them, much more againſt her Ma- 
jeſty : this is one of the higheſt offences, by my 
trowth, (for ſo he ſware) that ever ſubject did a+ 
gainſt the Prince; and tho” you were my brother and 


© heir (before God II ſpeak it) I think the puniſhmenc 


too little; yet with no offence to you, but for the 
2 of your fault. But, I ſay, had a greater 
ne been impoſed upon you, I would eafily ha 


agreed thereunto. 

After him ſpake my Lord Gray; who ſaid, Two 
points were ſpoken of: the firſt, touching the Queen 
of Scots ; and the next, Mr. Davi/on's offence. For 
the firſt, ſaid he, it is largely diſcourſed : for the 
laſt, my good Lords, let me crave your farther 
examination. His offence is made the more for di- 
vers Circumſtances z the firſt circumſtance is, for 
that it was for execution of a Queen; but what 
Queen ? ſurely ſuch a Queen as practiſed moſt hor- 
rible treaſons againſt our ſovereign Queen ! ſuch a 
Queen, as conſpired the overthrow of the whole 
State! yea, ſuch a Queen, that ſought the ſub- 


- verſion of Chriſt's true Religion, to bring our ſouls 


headlong to the devil: ſo then, my Lords, the ta- 
king away ſuch a Queen, can no way aggravate his 
fate. The ſecond circumſtance is, his breach of ſe- 
crecy, which he excuſeth that he told it but to the 
chief Counſellors: whereas Mr. Valſingbam, my 
Lord- Admiral and Lord-Chancellor, either by ne- 
ceſſity, or commandment from her Majefty, did 
know it, undoubtedly. Wohatſoever my Lords be- 

fore 


and therefore no preſumption in him; and in his 
own judgement, he had ſufficient warrant ſo to do 
by the firſt delivery of it from the Queen herſelf, 
Then conſidering the troubleſome rumours that 
were then abroad, and that information came daily 
from Ireland and Wales of forces of people in arms, 
and' the report ſcattered abroad that Fetberingay- 
Caſtle was broken, the priſoners gone, that London 
was fired, and her Majeſty made away, amongſt 
theſe terrors, what ſhould I do? Did I net that 
which any honeſt man and good ſubje& would do 
in ſuch a caſe? Further, it is not cuſtom in court 
that particularities ſhould trouble her Majeſty in 
the execution of any ſuch bills : but when ſhe hath 
iven by her Royal aſſent, warrant, authority and 
ife to it, the reſt for the manner and means of exe- 
cution is left to the Council; and for all other cir- 
cumſtances of time, when; of place, where; of 
perſons, by whom ; eſpecially in this cauſe when 
her Majeſty had ſaid expreſsly that ſhe would not 
be troubled any more with it. Thirdly, for the 
not imparting of it to her upon her communication 
with him, Sc. I had it by me five or fix Weeks 
© before ſhe ſpake any thing more of it, and was 
very unwilling to trouble her any more with it, 
* eſpecially remembring her words.” 

This was the effect of his defence, not uttered 
continuately, as I have (ct it down, but interruptly 
to the particulars as they were objected, in much 
more forcibly large and choice terms; but I think 
that I have not left out any thing of weight. After 
this, the Commiſſioners began to ſpeak judiciouſly 


unto the matter, whoſe Speeches I will by way of 


* 


abridgement note, where any thing was ſpoken dif- 
ferent from others, and eſpecially notable; for moſt 
of them had the ſame beginning of the Scoziſh Queen's 


demerits, Sc. 


The firſt that ſpoke was Sir Walter Mildmay. 


He handled eloquently the great cauſes the Queen 
had to deal ſeverely with the S. Queen, and the im- 
portance of the Parliament thereto, and her Majeſty's 
patience in forbearing, her wiſdom in being wil- 
ling, her natural and accuſtomable clemency in being 
ſlow ; and compared her ſlackneſs with Mr. Davi- 
ſon's haſte, tho* he knew her mind herein very 
well. Then he ſhewed, that ſuch things might nor 
in any wiſe be extorted from Princes, and that per- 
ſuaſions and entreaties are the uttermoſt that ſubjects 
can offer; for the Prince's Heart is in God's hand 
to diſpoſe of. As for the Council, it is known that 
no Prince's Counſellors are farther made privy to 
any thing, than that it pleaſeth the Prince, and of- 
tentimes that is imparted to one that is concealed 
from another with great cauſe; and therefore you 
ſhould not preſume farther than you had expreſs 
leave, much leſs to have been an encouragement to 
the reſt to proceed therein upon your own opinion, 
how ſoe ver your deſire was for the end good and 
honeſt, eſpecially ſeeing there hath not been the 
like example. So he concluded that the puniſh- 
ment ſhould not be in regard to the man's ability, 
but to the quantity of the Crime committed, (by his 
judgement) ten thouſand marks, and imptiſonment 
during her Majeſty's pleaſure, To which all after 


agreed, | 
E 2. Sir 


1 
I 
* 


* 
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fore me have thought; his anſwer in this behalf 
doth ſatisfy me, fo I am reſolved. For the third 
point, ſhe aſking, what haſte ? and he afterwards 
to ſend it down without her privity, here, even 


here, is the full proof of the Contempt; here is 


that, that cauſes the offence, which he ſcemeth to 
acknowledge, yet with two conſiderations : the firſt, 
the ſeditious tumults within the Realm; the next, 
advertiſements from Jreland, and beyond the ſeas. 
Now, my Lords, muſt not theſe confiderations move 
him rather to put himſelf in her Majefty's mercy by 
dealing without her commandment, than commit 
her Majeſty to the mercy of her foes by obeying 
her? for had that other thing happened (which God 
forbid) that her Majefty would have miſcarried, 
and then this Warrant ſigned and ſealed had been 
found in Mr. Davi/on's hands, wanting nothing but 
execution, ſhould we not then have judged him a 
traytor ? ſhould we not have torn and rent him 
 afunder ? Surely, my Lords, 1 ſhould then have 
thought him more worthy of ten thouſand deaths, 
than now of the leaſt puniſhment that may be in- 
flicted upon him; for each of us in preſervation of 
our Country ought to loſe our lands, our livings, 
and ſacrifice our bodies ; howbeit, I excuſe not his 
offence, neither do I agree it as a Contewpt, and 1 
agree with the puniſhment ; and yer I think his 
fault proceeded from a very good zeal he bore unto 


his Country: and I pray God, that that peculiar 


ornament of pity and compaſſion wherewith her 
Majeſty is ſingular, may be ſo extended towards 
him, that all good ſubjects, by his example may 
negle& their own private hindrance or diſgrace in 
reſpect of the furtherance of the Weal publick. 


4. The Arraignment of Mr. Daviſon, 


{ 
* 
[ 


30 Eliz. 
After him ſpake the Earl of Lincoln, who, for his 
opinion, thought it was but negligently done, and 
not contemptuouſly; but had it been done in con- 
tempt, he would have then thought Fine and Im- 
priſonment no ſufficient puniſhment for an offence of 
that quality; yet the Offence being as it is, for com- 
pany, ſaid he, I agree to the Fine: but in mine opi- 
nion it is too much, ſaving that I know her Majeſty 
is merciful : and for the reſt, I agree with my Lord 
Gr 


a. 
The Earl of Cumberland repeated the caſe, nei- 
ther aggravating nor denying the offence z but 


briefly concluded, he agreed in opinion with Sir 


Walter Mildmay. 

And the Earl of Worceſter ſaid nothing, ſaving 
that he was of the ſame mind with Mr. Chancellor, 
that ſpake firſt, 

After him ſpake the Archbiſhop of York, ſpeak- 
ing, as he was, like a Biſhop, rather than a Judge 
to decide a matter which did concern the State; for 
he inveighed againſt Mr. Daviſon's offence by places 
of Scripture : Obedience, ſaid he, is the only vir- 
tue, and Diſobedience the contrary ;z and God re- 
quireth nothing elſe but obedience. St. Paul ſaith, 
Let every ſoul be ſubj. & unto the higher powers, &c. 
And when Zohue was appointed Ruler over [/rael, 
the People ſaid, Theywwould obey bim in all things. 
If then they ought to obey a Prince in all things, 
much more in thoſe things which be good. I am 
ſorry, ſaid he, for Mr. Daviſon, for he did it nei- 
ther wittingly, nor willingly, as I think certainly, 
but of a good mind to cut off our common enemy: 
that it was a good deed, muſt needs be confeſſed ; 
but that it was not well done, mult needs be granted. 

To 


2. Sir Roger Manhode, Lord Chief- Baron. 
The fecond, ſhewed at large the Scotiſh Queen's 
rpetual evil mind to our Queen, to bereave 

her of her Crown in her life-time, as her uſurping 
the Arms and Stile of England in poſſeſſion, when 
ſhe was firſt (out of the ſhell) married into France, 
her diſſembling of it in her Widowhood, by laying 
the fault upon her late huſband, and yet then ſeeking 
to be proclaimed Heir apparent in the life of her 
eldeſt ſiſter, (for ſhe never called her dear ſiſter) 
which was a dangerous ſtep to her purpole. After, 
in her ſecond marriage, her bloodineſs in conſenting 
to her huſband's murder, and upon that, flight and 
deprivation ; her protection here by our Queen not 
only in life, but in honour ; yet her aſſenting to the 
purpoſes of the Duke of Norfolk ;, and yet after that, 
tha” then our Queen would not ſuffer her for that to 
be touched, nor any way diſabled, as many would 
have had her, not only agreeing to traitorous plots, 
but alſo complotting with them, and therein 
going beyond them all, ſo as we could never be 
in quiet, but, we had a Somervile, and then an 
Alden, then a Throckmorton, then a. Parry, and 
now lately Abington and Babington ; her Majeſty 
at length was forced to uſe a little ſeverity with 
her accuſtomed mercy, and one ounce. of one 
with ten of the other. For even in this pro- 
ceeding againſt her, ſhe might have been by 
the Statute of Edward III. by a Jury of Eſquites 
and Gentlemen, attainted and burned; and her 
blood corrupt; yet her Majeſty did chuſe by a 
new order to deal more honourably with her. 
Then he came to this fact of Mr. Daviſon's, 
which he amplified by the conſideration of her 


—_——— 


_ Majeſty's mind in all this, proceeding as the other 


did before: the thing he took to be Miſpriſion and 
Contempt in our Law, puniſhable by Fine and Im- 
priſonment; and he ſaid, that Miſpriſion and Con- 
tempt is to do any thing contrary to, or beſides the 
Prince's commandment in point of Juſtice, not in 
other things; as Juſtices of Veſtminſter to fit out of 
Term, to raze Inditments or Records; and ſo he 
gave other — as in the Miniſters of the 
Law, viz. Sheriffs to execute their offices, to return 
Knights to the Parliament without their Oaths. So 
this thing then being ſo high a point of Juſtice, was 
not in any reſpect to be done otherwiſe than her 
Majeſty's expreſs commandment would bear, eſpe- 
cially not with ſuch. haſte, when ſhe expreſsly de- 
clared her mind to the contrary ; wherein Mr. Da- 
viſon may ſeem by this haſte, if her Majeſty had any 
other purpoſe, to have prevented her, and God might 
otherwiſe have turned her mind]; for it is noo ſtrange 
to hear of mutation in her Majeſty in reſpe& of this, 
as in the execution of the Duke of Norfolk, day and 
day was appointed, and often her Majeſty declared 
her unwillingneſs and lothfulneſs to have put him to 
death, if otherwiſethe law might have been ſatisfy'd. 
The commandment to impart it to Sir Francis Wal- 
Ang bam in eſpeciality, was an excluding the reſt in 
generality; and farther, what he told my Lord-Trea- 
ſurer could not be gathered of her Majeſty's words, 
but rather the contrary; and the inſtrument was not 
ſo peremptory and irrevocable as he took it, nor a 
ſufficient Warrant for any kind of proceeding againſt 
the S. Queen, neither for the affociates, nor for any 
other: for the laſt Statute, beſides the condition and 
proclamation, doth require the Queen's direction, 

and 
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To reveal ſecrets was bad: for het Majeſty imparts 
not each part of her counſel to every Counſellor ; ſo 
then his offence was a diſobedience, and a great 
fault. He alledgeth in excuſe, I think, a good 
intention, but that excuſeth not the fault: for obe- 
dientia eſt melior quam ſacrificium. And St. Paul 
ſaith, Non facimus malum ut inde veniat bonum. 
Therefore, ſaid he, the offence was great, too dan- 
gerous; for in ſuch a caſe, one would be twice ad- 
viſed, if he were either honeſt or wiſe. Laſt of all, 
he concluded he agreed with the puniſhment aſſeſſed, 


and fo ended his ſermon. 
Then ſpake the Archbiſhop of Canterbury, That 


the matter had been opened; firſt, concerning the 
doings of the Scotiſh Queen, whom he thought, 
living and dead, was ordained to diſturb and trouble 
the State of England. Then concerning Mr. Davi- 
ſon's offence, Albeit, ſaid he, that which is done 
could be wiſhed to be otherwiſe done, yet none [ 
hope could wiſh it undone ; whatſoever he did, in 
my opinion, ſaid he, he did it in the ſuperabundant 
zeal of Religion, unto her Majeſty and love to the 
Commonwealth. Theſe be great arguments, ſaid 
he, and yet no excuſe: for modus non fatum efficit 
culpam ; altho' the act were good, yet can I not ex- 
cuſe him in the circumſtance, howbeit, ſaid he, the 
mercy in the Prince in deferring it was ſevere; for 
there is a ſevere mercy, as well as a merciful 
ſeverity : for it is written, He flew Og the king of 
Baſan, for his mercy endureth for ever. Yet, ſaid he, 
mercy in a Prince is not to be reſtrained ; and 
therefore becauſe- the example may be dangerous 
hereafter, that Counſellors may preſume to do 


for Miſpriſion and Contempt. 
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without the commandment of the Prince, which is | 


a miſchief more intolerable than an inconveniency z 
therefore I agree to that puniſhment which is before | 


agreed. 

Laſt of all ſpake Vraye, Chief Juſtice, who 
ſhewed the Cauſe, and ſaid farther, That to : 
Contempt a commandment was not neceſſary, whic 
in my opinion was needful to be proved; for, ſaid 
he, the Biſhop of Winchefter came to the Patlia- 
ment, and 2 without licence, and 
therefore had a grievous Fine ſet upon him. My 
ſelf, ſaid he, am a Juſtice of the King's Bench; 
in the Term we hear of matters of Treaſon, by 
the reaſon of our office; and out of the Term, by 
Commiſſion of Oyer and Terminer aſſociate with 
others : if, ſaid he, a Commiſſion ſhould be direct- 
ed unto me and others of Oyer and Terminer for 
a matter of Treaſon, and ws ſhould arraign the 
Perſon, and adjudge him to die, yet would I not 
put him to execution; and yet the Commiſſion is 
to hear and determine. Surely, I think you meant 
well, and it was bonum, but not bene, Finally, he 
agreed the puniſhment ſhould be as it was firſt of 
all aſſeſſed. But farther, ſaid he, I muſt tell you, 
that forſomuch as the fault is yours, it declares her 
Majeſty's ſincerity, and not privity in this action, 
and that ſhe is offended there withal. Farther, my 
Lords, I muſt ſignify unto you from her Majeſty, 
that foraſmuch as the Lords of the Council were' 
abuſed by Mr. Daviſon's relation, in telling them 
ſhe was pleaſed, and that which they did was for 
her ſafety, upon his wrong information, the Lords 
be ſorrowful becauſe they were abuſed by him; 


4 there- 
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and that muſt be either general, that all men may 
do it, which is not here granted; or particular, who, 
or by what means : neither is there here any ſuch, 
eſpecially her Majeſty having no knowledge of the 
thing done. Further, ſhe was the Queen's priſoner, 
and therefore no man might pretend to take her 
away, or deliver her without ſpecial privity from 
the Queen : and laſtly, he ſhewed, that the good 
intent was no warrant to tranſgreſs duty ; whereof 
he put a caſe or two, as where Judgement of death 
is given againſt one, and the Sheriff, for that he is 


a notorious thief or traytor, will hang him preſently, 


before the Juſtice depart out of town. 


| 3. Lord Anderſon. 

He noted a difference in law between Miſpriſion 
and Contempt, that one was larger than the other, 
and both. in point of Juſtice, and might be when 
the Warrant of a Juſtice, or a Commiſſioner's Let- 
ter in ſuch matters is not directly and ſtraitly ob- 
ſerved ; and urged, that a Secretary ſhould be ſe- 
cret, and that it was his duty to have an expreſs com- 


mandment. 


4. Sir Gilbert Gerrard, Maſter of the Rolls. 


He handled the ſame matters that before is ſpoken 
by others, but ſomewhat other wiſe. 


296651 5. Sir James A. Croft. 
He ſhewed his mind indifferently, with 
tions of his good - will and good - opinion of the man; 
that it was a rare example, and committed, as he 
thought, for want of experience more than for 
want of duty. | Al 
Vor. VII. 


6. Lord Lumtcy. 

He was ſomewhat ſharp. Such Commiſſions of 
execution are ſent to Sheriffsz you, no Sheriff, 
ought to be very particvlar for fach great perſo- 
nages; you had no more Commiſſion than I, Sc. 
and of likelihood you have hereby prevented other 

ood purpoſes, which God might have put into her 

ajeſty's mind, and herein you have ſeduced fo 
many grave Counſellors, &c. If you were my bro- 
ther, I would think ten times ſo much to be little 


enough, &c. | 
Fl 1 7. 2 Gray. FA | 

e propoſed very vehement t exigence 
the good Gentleman was in at = 145 My good 
Lords, conſider, quoth he, and call to mind in what 
caſe we were daily, there came advertiſement of 
forces come and arrived in Ireland, in Wales, ad- 
vertiſements from abroad, from our Provinces at 
home, even within fifteen miles of this City, of 
riſing, firing, 3 up holders, yea of the de- 
ſtruction of her Majeſty's Royal Perſon: if other- 
wiſe than well had. come to her Majeſty's Royal 
Perſon, which of us would not have run to him, 
and torn him with our hands? My Lords, why 


ſhoul Daviſon be more zealous and forward for his 


Prince than we? After he replyed to that of my 
Lord Chief Baron, that the telling of Sir Francis 
Walfingham did not exclude the reſt, as he proved, 
but rather implied and preſuppoſed that the reſt 
ſhould know it : for without this eſpecial informa- 


tion, he being ſick in his houſe, and ſo abſent from 
the Court, could not in any due time have know- 
ledge of it. After he agreed to the Puniſhment; 


but wiſh'd that her Majelty ſhould have compaſſion 
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therefore her Majeſty imputeth no faũlt to any of 
the Counſellors, but only to him; and the reſt ſhe 
doth diſburthen of all blame. 

This ſaid ; Mr. Daviſon craved leave to demand 
one queſtion, and make one petition, 

For your queſtion, ſaid Wraye, I think it was 
never the order in this Court, after the matter is 
heard judicially, to anſwer any queſtion, (which Sir 
Walter Mildmay affirmed ;) but for your petition 
you may ſpeak. 

Truly, my Lords, ſaid Daviſon, my queſtion 
ſhall be ſuch as in your own conſcience ſhall ſeem 
reaſonable. 58 oh, 

Whereat they neither 
_—_.-; 

Whereupon Davi/on ſaid, If this Warrant being 
ſigned and ſealed, and. left with me, and wanting 
nothing but execution, it ſhould have fortuned her 


gave him leave nor denied 


— 


4. The Artaignment of Mr. Daviſon, 30 Ek. 


Majeſty ſhould have miſcarried, whether then— 

Nay, ſaid Wraye and Mildmay, now you enter 
into that which is diſcufſed already : yea, ſaid 
Manwood, that queſtion was moved by my Lord 
Gray. $25 2 

Well then, ſaid Daviſon, I will not ſeek for pre- 
ſent enlargement of my liberty, nor releaſe of my 
impriſonment, altho* my body be not well able to 
endure it, Only let your Honours clear me, I be- 
ſeech you, of all blemiſh of diſhoneſty, ard be Me- 
diators for me, that I remain not in her Majeſty's 
disfavour and diſgrace: for I proteſt I ſhall be con- 
tented with any condition and ſtate of life whatſo- 
ever, it I may have her Majeſty's favour, 


Whereunto the Lords univerſally anſwered, he 
— like a good ſubject. And ſo the Court 
aro 8, ; 


** n 


on him to encourage others that were zealous to de- 
ſerve well of her and the State, and ſo he ended. 
Vulgique ſecutum ultima murmur erat, 
8. Earl of Lincoln ſaid little to the purpoſe. 
9. Earl of Cumberland was very ſhort. 
10. Earl of Worceſter was ſhort, and as before. 
11. Archbiſhop of York diſcourſed theologically 
of the neceſſity and worthineſs of the virtue of Obe- 
dience, even ſtrictly to Princes in all things: and 
that non faciendum malum ut inde veniat bonum, add- 
ing the difference between bonum and bene, (as be- 
fore my Jord Chief-Juſtice of jaſtum and jufte, 
which I forgot afore to relate) and good intents do 
not make the fact excuſable, and that he ought to 
have a direct, expreſs, and iterated command; 
whereto he cited a Rule out of Civil Law, (wherein 
he ſaid he was ſo ſound and converſant) to this pur- 
poſe, If the Prince commanded aliquid magnum de 
libera, tenta fi perſſſtat, & babe ſecundam juſſionem : 
he concluded, he did agree to the puniſhment, but 
was ſorry that Mr. Daviſon, of whom he had heard 
ſo well, ſhould fall into this cauſe, he could not help 
it ; a wiſcr man might have been led with zeal, and 
none of us would have it undone, ö 
12. Archbiſhop of Canterbury, having ſaid firſt 
ſotnewhat of her Who troubled us all both alive and 
dead, and theologically of miſericordia-puniens, as 
out of the P/alm, where God plagueth the enemy 
of his Church, for his mercy endureth for ever; for 
this preſent matter, he faid, von fadtum ſed modus 
was in queſtion, a thing done, as he thought, un- 
feignedly of zeal, and that which might have been 
better done in confideration of her Majeſty's pur- 
pofe to fot bear her death, which could not be un- 
on to Mr. Daviſon ; for ſuch things are by no 
means to be wreſted from Princes, God will extra- 


ordinarily move their hearts, and when it ſhall be 
moſt for his plory. This example, he ſaid, might 
be dangerous and inconvenient hereafter z and there- 
fore he concluded it rather a miſchief than an incon- 
convenience, and ſo agreed to the puniſhment. 

13. Wraye, Lord Chiet-Juſtice. He, as Chief, 
concluded the matter, and pronounced 2 
judicially upon the grounds alledged before of others, 
which he enforced, Sc. And after, as from her 
Majeſty, ſpake ſomewhat to juſtify her proceedings 
in all theſe matters, and to declare that ſhe did not 
for this impute any fault to her Council, for that ghey 
were miſled by this man's undue ſuggeſtions. 

Mr. Daviſon ſubmitted himſelf to the Judgement 
of the Queen's mercy, and requeſted that he might 
propoſe a queſtion, which he took upon his credit 
to be ſuch as they would not diſlike, and therefore 
he had leave ; and a requeſt. His queſtion was, If 
this being in my hands, her Majeſty had miſcarried, 
what ſhould have become of me? To this, Sir Wal- 
ter Mildmay and my Lord Chief-Baron anſwered, 
that my Lord Gray had moved it already. His re- 
queſt was not for mitigation of his fine, nor for en- 
largement of priſon, altho? he could never in all his 
life worſe bear it than now ; much leſs for his former 
eſtate : but only that he might, with her Majeſty's 
favour, enjoy any condition whatſoever, requeſting 
them to be interceſſors for this. Nothing to this 
was ſaid, but they aroſe and departed. 


© Theſe I am ſure are the principal matters by 
* any of them uttered, ſo far as by myſelf, or by 
my conference I could recall to mind. 


Ex Autograpbo Gulielmi Nutti, gui oculatus 
teſtis adfuit. 


Daviſon thus excuſed himſelf in an apologetical Diſcourſe of his to Wal/ingham : The Queen, ſays he, after the departure of the 
French und Seoriſþ Ambaſſadors, of her own motion, commanded me to deliver her the Warrant for executing the ſentence againſt 
the Queen of Scots. When I had delivered it, ſhe ſigned it readily with her own hand; when ſhe had fo done, ſhe commanded it 
to be ſ-aled with the Great Seal of England; and in jeſting manner faid, Go te l all this to Walfingham, who is now ſick, altho' [ 
fear he will die for ſorrow when he hears it. She added alſo the reaſons of her deferring it ſo long, namely, leſt ſhe might ſeem to 
have been violently or maliciouſly drawn thereto ; whereas in the mean time ſhe was not ignorant how N it was: moreover, 

ee 


ſheblamed Pavolet and Drury, that they had not eaſed her of this care, and wiſhed that Walfngham would 


their pulſes touch- 


ing this matter. The next day after it was under the Great-Seal, ſhe commanded me by X:/l-grew, that it ſhould not be done: and when 
1 had informed her that it was done already, ſhe found fault with ſuch great hate; telling me, that in the judgement of ſome wiſe 
men, another coarſe might be taken. I anſwered, that that courſe was always beſt and ſafeſt which was moſt juſt. But fearing leſt 
the would lay the fault upon me, (as ſhe had laid the putting of the Duke of Norfolk to death, upon the Lord Burleigh) I acquainted 
Hatton with the whole-matter, proteſting that I would not plunge myſelf any deeper in ſo great a buſineſs. He preſently imparted it 


to thi Lord Burleigb, and the 


rd Burleigh to the reſt of the Council, who all conſented to have the execution haftened, and every 


one of them vowed to bear an equal ſhare in the blame, and ſent Beale away with the Warrant and Letters. The third day after, when 
by a dream which ſhe told of the Queen of Scors death, I perceived that ſhe wavered in her reſolution, I aſked her, whether ſhe had 
changed her mind ? ſhe anſwered, No: but another courle, ſaid ſhe, might have been deviſed. And withal the aſked me, whether 
T had received any anſwer from Paule: whoſe Letter when J had ſhewed her, wherein he flatly refuſed to undertake that which 
Rood not with honour and juſtice ; ſhe waxing angry, accuſed him and others (who Lad bound themſelves by the Aſſociation) of 


perjury 
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perjury and breach of their vow, as thoſe that had promiſed great matters for their Prince's ſafety, but would 

t there are, ſaid ſhe, who will do it for my ſake. But I ſhewed her how diſhonourable and unjuſt a thing this would be; and 

withal into how great danger ſhe would bring Pawler and Drury by it: for if ſhe approved the fact, ſhe would draw upon herſelf 

both danger and diſhonour, not without cenſure of injuſtice ; and if ſhe diſallowed it, ſhe would utterly undo men of great deſert, 

and their whole — ogy oh And afterwards ſhe gave me a light check the ſame day that the Queen of Scots was executed, becauſe 
t p. 538. 


ſhe was, not yet, put to death. Camden's Eliz. in ennet's Hiſt. of England, vol. II. p. 53 
Freebairn in his Life of Mary Queen of Scots, p. 269, ſays, Queen Elizabeth ſent orders to Pawlet, on whoſe obedience ſhe 
could reckon with certainty, for committing of any of barbarity to make away with his priſoner, the Queen of Scots; and 
270, 271 and 272, inſerts a Letter from Walfingham and Davi/on (her two Secretaries,) to Sir Amyas Pawlet, with his an- 
„which were found among Sir Amias Pewler's Papers ; a copy of which tranſcribed from the originals were ſent to Dr. 
Mackenzie, by Mr. John Urry,, of Chriſt-Church College, Oxford. 
| The LETTER wrote to Sir Amias Pawlet and Sir Drew Drury. 
8 FT ER our h commendations, we find by a Speech lately made by her Majeſty, That ſhe doth note in you both a lack 
of that care zeal for her ſervice, that ſhe looketh for at your hands, in that you have have not in all this time (of 
« your ſelves, without other provocation) found out ſome way to ſhorten the life of the Scat: Queen, conſidering the great peril 
* ſhe is hourly ſubject to, ſo long as the ſaid Queen ſhould live; wherein, beſides a kind of lack of love towards br he wonders 
greatly that you have not that care of your own particular ſafetics, or rather the preſeryation of Religion, and the publick good 
and proſperity of your Countries, that reaſon and policy commandeth ; eſpecially, having ſo good a warrant and ground for the 
« ſatisfaCtion of your coniciences toward God, and the diſcharge of your credit and reputation towards the world, as the oath 
of affociation, which you both have ſo ſolemnly taken and vowed ; eſpecially the matter wherewith ſhe ſtandeth charged, bein 
© ſo clearly and manite'tly proved againſt her: and therefore ſhe taketh it molt unkindly, that men profeſſing that love —— 
© her that you do, ſhould in a kind of fort, tor lack of the diſcharge of your duties, cait the burden upon her, knowing, as you 
do, her indiſpoſition to ſhed blood; eſpecially, of one of that ſex and quality, and fo near to her in blood as the ſaid Queen is. 
© Theſe reſpects, we find, do greatly trouble her Majeſty ; who, we aſſure you, hath ſundry times proteſted, that if the regard of 
the danger of her ſubjects, and faithful ſervants, did not more move her than her own peril, ſhe would never be drawn to 
* aſſent to the ſhedding of her blood. We thought it meet to acquaint you, with theſe ſpeeches lately paſſed from her Majeſty, 
© referring the fame to your good judgments : And ſo we commit you to the protection of the Almighty. 


London, February Your moſt aſſured Friends, . 
the it. 1586. : ra Walſingham, Will. Daviſon. 
: Directed thus, | 
To the Right Honourable Sir Amias Pazulet Knight, one of her Majeſty's Privy-Council. 


This Letter was received at Forheringay, the 2d of February, at five in the afternoon; and in another Letter from Mr. Dawvi/ons 
of the 1| of February, to Sir Amias, he ſays, I pray you, let both this and the inclyſed be committed to the fire, which meaſure Pall bt 
likewiſe met to your anſwer, after it hath been communicated to her Majeſty, for her ſati;/a&ion. And in a Poſtſcript of another Let- 
ter from Mr. Davies to him, dated the 3d of February, 1586, he lays, I intreated you in my loft Leiters to burn both the Letters 
fent you, for the argument's ſake ; «which by your anſwer to Mr. Secretary (which I have ſeen) appeareth not to be done; „ von 
let me entreat to make Hereticks of the one and the other, as 1 mean to uſe yours after her Majefly hath jeen it. And in the of the 
Poſtſcript, I pray yen let me know what you have dong with my Letters, be they are not to be kept, that I may ſatisfy her Majeſty 
therein ; who might otherawi/e take offence thereat, and if you treat this Poſtſcript in the ſame kind, I ſhall care not a whit, But it 
ſeems none of them obſerved this; for amongſt the ſame papers, is the following Letter to Sir Francis M alſingbam. 


Six, 5 N 
2 OUR Letters of Yeſterday coming to my hands this 2 day, at 5 p. m. I would not fail, according to 
* to return my anſwer with all poſſible ſpeed; which I ſhall deliver unto you with great grief and bitterneſs of mind, in 
that I am fo unhappy, as living to ſee this unhappy day, in which I am required by direction from my moſt gracious Sove- 
5s reign, to do an act, which God and the law forbiddeth. My Goods and life are at her Majeſty's diſpoſition, and I am ready 
to loſe the next morrow, if it ſhall pleaſe her; acknowledging, that I do hold them as of her meer and moſt gracious favour, 
and do not deſign to 71 but with her Highneſs's liking : but God forbid I ſhoald make fo foul a ſhipwreck of 
my conſcience, or leave ſo great a blot to my poſterity, and ſhed blcod without law or warrant; truſting, that her Ma- 
jeſty, of her accuſtomed clemency, and the er by your go mediation, will take this my anſwer in good part, as proceed- 
ing from one who never will be inferior to any Chriſtian Subject, living in honour, love obedience — his Sovereign; 


and thus I commit you to the mercy of the Almighty, 
Your moſt aſſured poor Friend, 


From Fotheringay, the zd of 
P. S. Your Letters coming in the plural number, ſeem to be meant to Sir Drew Drury, as to myſelf; and yet 
beecauſe he ĩs not named in them, neither the Letter directed unto him; he forbeareth to make any parti- | 

cular anſwer, but ſubſcribeth in heart to my opinion. * D. Dzvay., 


A. Pawrzr. 
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V. The Arraignment of Sir RICHARD KNIGHTLY, and others, 
in the Srar-Chamber, for maintaining ſeditious Perſons, 


N Friday the 13th. of February, were 
2 as priſoners to the Bar before 
the Lords in the High- Court of Star- 
Chamber, Sir Richard Knightly, Mr. 
Hales, Sir ——— Fickftone r, and his wife, whoſe 
parts, 2 runes follow. And firſt, Mr. Attor- 
ey-General Popham n, That the proſpero 
1 happy ſtate of be Klage was . un = 
unto them all that were preſent, and ſo dilated 
thereon, &c. until two enemies had choſen to diſturb 
this quietneſs, viz. the Papiſts abroad, who by fo- 
reign arms, &c. and the ſeditious Sectaries at home, 


Copied from a MS. in Caius College, Cambridge, Claſs A. 1090. 8. p. 206. 


+ Neale's Hiſt, of Puritans, vol. 1. P. 507. 
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Books and Libels; Feb. 13, 1588. 31 Ehz.* 


whereof there are leud people; next the Brownifts, 


and their Fellows: but Juſtice had been done on 
theſe men, and the law executed. But there is ano- 
ther ſort of ſectary, that are of no ſettled ſtate, 
but ſeek to transform and ſubvert all. Theſe men 
would have .. . . Government in every ſeveral Con- 
gregation, ſeverally in each Province, in every Dio- 
ceſs, yea, in every Pariſh ; whereupon would en- 
zue more miſchief than any man by tongue can ut- 
ter: they themſelves cannot agree among them- 
ſelves, but are full of envy and emulation; for what 


greater emulation, than to fall to contention, and 


from 


* 
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from contention, to proceed to violence? But they 


ſtay not here, nor contented with railing againſt the 


Church and the State thereof, but proceed to Court 
and the Common-Weal, that all things might con- 


tribute to preſerve unity among the Brethren ; no 


law, no order left, all propriety of things taken a- 
way and confounded, | 

But of what ſort of people theſe Sectaries? of the 
very vileſt and baſeſt ſort, and theſe muſt make 
confuſion of all State, and ſo advance themſelves in 
their Congregations, this their courſe and this their 
purpoſe; ſo the heel ſhould govern the head, and 
not the head the heel,.if theſe men be allowed. Her 
Majeſty, in her great wiſdom duly confidered the 


great danger of theſe inconveniencies, took order 


that no pamphlets or treatiſes ſhould be put in 
print, but ſuch as ſhould be firſt ſeen and allowed ; 
and farther, leſt that were not ſufficient, ſhe ordained 
that no printing ſhould be uſed any where but in 
London, Oxford and Cambridge. Notwithſtanding, 
all this ſerved not, but they would print in corners, 
and ſpread abroad things imprinted ; wherefore her 
Majelty ſet forth a proclamation in Anno 25, that 


all Browniſts books, and ſuch other ſeditious books 


ſhould be ſuppreſſed and burnt. Afterwards, when 
their new * — and infamous Libels were ſpread 
abroad, her Majeſty in February laſt ſet forth ano- 
ther Proclamation, that all her Subjects might take 
warning : but becauſe no reformation is had, ſhe 
now holds it neceſſary to proceed in juſtice : And 
therefore theſe men, now priſoners at the Bar, but 
anſwer to their offences, and receive according to 


+ their demerits: and firſt for their faults. Sir Richard 
Knightly being a great man in his country, a De- 


.puty-Licutenant, who had the government thereof, 
a ſeditious and leud rebel came unto him to have 
place and entertainment with him, and there Sir 
Richard received him to print: Sir Richard doth 
confeſs that Penry told him he would ſet forth ſuch 
a like book as he had before-time ſet forth for the 
Government of Wales. That book contains ſedition 
and flander moſt opprobrious; and yet Sir Richard 
was contented ſuch a like book ſhould be printed. 
But farther, Sir Richard ſent his man a ring for 
a token to receive the preſs into his houſe, who did 
ſo, and there they printed The Epitome, Walgrave 
himſelf being the printer; this is a moſt ſeditious 
and libellous pamphlet, fit for a vice in a play, 
and no other : but then the Parſon of the Pariſh 
having found out the printing, told Sir Richard 
that it was very dangerous; whereupon Sir Richard 
cauſed him to take it down, but neither diſliked 
nor diſcovered it, but kept it ſecret, and read the 
books himſelf. Again, when it was told him that 
his houſe would be ſearched for the preſs, he ſaid 


he would courſe them that would come to ſearch his good 
thought them not worthy to ſweep the Church 


houſe z beſide, at his recommendation Walgrave 
was commended unto Mr. Hales, and there had en- 
tertainment, and there The Supplication to ihe Par- 
Lament was printed by Walgrave, and publiſhed by 
Newman, Sir Richard's man : and another book, 
viz. Have you any Wark for the Cooper ? was there 
printed likewiſe. Therein the Sectaries themſelves 
confeſs, that inconvenience would enſue of this Go- 


vernment which they ſo ſought to eſtabliſh ; but yet 


it muſt be brought in, becauſe they were ſo deter- 


mined. And from Mr. Hales's houſe in Coventry, 


theſe books and this preſs muſt be conveyed to Sir 
— Wickftone's, where Martyn ſenior, and Martyn 
Junior were both printed; wherein theſe libellers ſay, 


that all laws that any way impugn this doctringe of 


theirs are not to be obeyed in any cauſe : then if this 
be ſuffered, confuſion and diſorder muſt needs enſue. 
But farther, in theſe books they affirm that the time 
doth offer them a great opportunity, as though all 
things would be ſuffered in this ſo troublefome a 
time, rather than they ſhould any way be diſquieted, 
And for Sir ——- Hickſtone, albeit he knew the 
preſs was in his houſe, yet he kept it ſecret, and 
would never diſcover it, but came many times, and did 
viſit there at the Preſs ; and his wife, by whoſe pro- 
curement and petſuaſions with her huſband, they 
were firſt received into his houſe,” did often felieve 
them with meat and drink, and gave them money 
in their purſes. This is the Tubſtance and ſum of 
their offence, which if they will deny, unconteſtable 
and manifeſt proofs ſhall be produced againſt them. 
And ſo he concluded. : 
_ Hereupon Sir Richard Knightly began to anſwer, 
and moſt humbly beſought their Lordſhips to conſi · 
der of his ſimple wit, and weak capacity, not able to 
ſpeak in ſuch a place, and before ſo honourable an 
aſſembly : and ſaid, that theſe miſhaps which were 
now ſo aggravated againſt them, were a puniſh- 
ment impoſed by God, to put him in mind of 
other his grievous crimes committed againſt the Ma- 
jeſty of the moſt Higheſt. He affirmed conſtant- 
ly that he was no Sedtary, but of that religion, 
that ſelf-ſame religion, which he hoped all they 
which were then preſent were of, and ſo he truſted 
were all other her Majeſty's loving Subjects. And 
if he ſhould ſpeak any thing amiſs,- he deſired them 
not to impute it to his il] diſpoſition, but to his 
wants, which were many, and the more, by reaſon 
of his late. impriſonment: and. ſaid, he was "gh 
glad that their Honours were ordained by God, 
appointed by her Majeſty to be his Judges, at whoſe 
hands he was ſure to receive nothing but juſtice : 
wherefore he beſought them to be an interceſſor 
and mediator to her Majeſty in his behalf, againſt. 
whom, for any offence committed, or apainſ the 
State, to his knowledge he was as clear as any pre- 
ſent,” and as good a Subject as ever came to that 
Bar. He utterly diſclaimed the books, and denied 
to have any familiarity to his knowledge with thoſe 
that were the writers of them; and ſhewed that 
the preſs was brought into his houſe upon this rea- 
ſon: There was a book, that before time was 
printed in Oxford, which to his knowledge was ne- 
ver called in ; this book was written by one Mr. 
Penry, who requeſted Sir Richard that this book 
might be printed again in his houſe, and in reſpe& 
of the want of learning, which he knew to be in the 
Miniſtry, he did the rather incline an ear unto. F 
although he muſt needs confeſs there were in t 
Miniſtry ſome good, yet to his thinking, for one 
„there were -forty bad, yea, ſo bad, as he 


and therefore his zeal for the furtherance of God's 
plory cauſed him to allow of this book. This, .; 
e ſaid, was about S. Fames-tide was twelve-month, 
and he had heard nothing thereof again until Al. hal- 
low-tide following; and ſaid, that the preſs was ne- 


ver in his own houſe, but in a houſe at the farther 
end of the town. And he faid, that at Chrifmas 


following Walgrave came to him and deſired the 
reſs, and ſaid that Mr, Cartwright had wrote a 
k againſt the Jeſuits, which he hoped to print. 
This is the truth, ſaith he. 4 
He wrote to Mr. Hales to defend a houſe for a 
poor man: all this was done before the Proclama-. 
tion, ſince which time he never meddled therein, = 
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he ſaid ; for my Lord Chancellor moſt honourably 
gave him warning to look unto that, which he hath 
accomphiſhed like a good Subject to her Majeſty, to 
whom he confeſſeth himſelf moſt bounden, as he 
thinketh all the world is beſide; and now hath 
learned of David, not ſo much as to touch the hem 
of the Lord's Anointed. He hopeth her Majeſty 
will likewiſe forgive him, .as ſhe hath forgiven 
greater offences : And beſought them all to be good 
unto him, and he for his part would ſay with Moſes 
and Paul, that he would rather deſire to be wiped 
out of the book of lite, than not perform his duty 
to her Majeſty. And ſo be concluded.” 
Mr. Hales began, That albeit it were a great 
grief unto him to be convented before their Lord- 
ſhips, yet in this he joyed that they were his Judges, 
that were the Governors and Judges of the Land, 
which could and would do him nothing elſe but 
juſtice; he confeſſed the bleſſing of God to be ex- 
ceeding great unto the Commonwealth for placing 
her Majeſty over the ſame, by whoſe means we 
enjoy that peace which other nations want, and 
we happy that live under her: he diſclaimed the 
books ; but he had great reaſon as he thought to 
gratify Sir Richard Knigbtly in any thing, to whom 
he owed much reverence, as him that had married 
his Aunt. Sir Richard deſired him to lend his 
houſe for a poor man, to the which he conde- 
{cended ; but he knew not the man, nor his intent ; 
he met with Penny in Coventry, at a Sermon, who 
deſired; him ta direct him to his houſe, there he had 
The Supplication to tbe Parliament that was printed 
at Oxford; he told him he would print Mr, Cart- 
wright's book againſt the Romiſh Teſtament : he was 
privy that there was a preſs there, but nothing elle. 
It was an eaſy matter for a wiſer man than him- 
ſelf to be thus overtaken, Perry himſelf was not in- 
dicted nor impeached. And he hoped, if a man 
ignorantly did receive a Traitor or Jeſuit, that it 
was not treaſon, unleſs himſelf knew of it. | 
- Attorney. You acknowledge you had a book of 
bim: | 
Attorney. And you came to the maker of it? 
.  Hales;.It was before the Proclamation; | 
Attorney. It was after. | | 


Holes, It was after the firſt, and before the ſecond. 


Proclamation. Hereupon was read the firſt Pro- 
clamation, made in 27 £1:z. againſt ſchiſmatical and 
ſeditious libels, Dr. Brot and ſuch others. 
- Hales. But Mr. Penry's was no Libel, for he ſub- 
ſcribed his name. | | . | 
Attorney.” There is no doubt but it is a Libel, tho? 
it be ſubſcribed : whereunto Hales ſaid nothing. 
And then was read the other Proclamation in 31 
Eliz, and the Order in the S/ar-Chammber, made 
in 28 Eliz. whereby printing was allowed” only in 
London, Oxford and Cambridge. 1 
Micſiſtone (aid, he was an ignorant man, and 
craved he might anſwer by Counſel, which might 
direct him: whereunto the Lord Chancellor an- 
ſwered, that this was matter of fact which lay moſt 
properly within his own knowledge, and that he muſt 
provide to anſwer for himſelf, and that he needed 
no Counſel. ; 
Whereupon Wickftone confeſſed, that his wife de- 
ſired him to permit them a home in his houſe, which 
he conſented unto, knowing the purpoſe of them, 
and that was all. 8 
Lady Wickflone confeſſed that the zeal of refor- 
mation in the Church, cauſed her to give them en- 


therefore, ſince he was not 
means and requeſt. 


31 
tertainment in her houſe; and ſhe was the cauſe that 
they came thither, not thinking that it had been 
any way hurtful or dangerous to the State; and ſhe 
humbly beſought, that what fault Toever ſhe had 
committed, her huſband might not be puniſhed 


privy, but only by her 


Hereupon Mr. Puckering, the Queen's Serjeant, 
began to Jay open the enormities of thoſe books, 
which they had in court, and divers clauſes ' of 
them were read. Firſt, he affirmed they tended 
to the ruin of the whole State, next to the aboliſh- 


ing of all eccleſiaſtical Government, to the removing 
of all manner of ſervice, the overthrow of laws; 


and yet, ſay they, all Jaws which reſiſt theſe men, 
are no more to be allowed than thoſe which main- 
tain ſtews. But Penry will never give that over, he 
ſays, though the Spaniards were overthrown and 
diſcomfited by famine and by hunger, yet the Lord 
will raife them up again, and make a weak and fee- 
ble generation to overthrow us. So here was read a 
great part of The Epitome. 

Puckering. This is moſt ſcornful and ſeditious : 


But what is their concluſion ?* They conclude our 


Parliament and Councils be aſſembled where no truth 
beareth ſway ; which is moſt falſe and ſcandalous + 
but if this their Government be not received, thoſe 
of the Parliament-houſe nor their ſeed ſhall never 
proſper, nor they ever bear any more rule in England. 
And I Penry will never leave: till either this be 
performed, or that the Lord in vengeance and bl 
do' plague and puniſh us. f 
For the.other book [ Have you any work for the 
Cooper ?] therein is affirmed that our Church Go- 
vernment is utterly unlawful ; And albeit this form 


of theirs would be inconvenient in many points, yet 


every Chriſtian is bound to receive paſtors, doors, 
elders and deacons. ; | 

For Martin junior, he affirms that it is unlawful 
to have any other Government, that all human 
laws maintaining any other form are ungodly and 
not to be obeyed ; that the warrant that Biſhops 
have to maintain their authority, is no better than 
that which did maintain the ſtews. That Antichriſt 
is the head of their doctrine, and they part of his 
body. | \ 

For Martin ſenior, he loudly termeth the book 
of common ſervice, the...... book at Lambeth, 
that 100,000 hands would fign to their poſitions 
and government which they ſeek. And farther, 
that they are the ſtrength of the land, that it were 
no policy to reject their ſuit at ſuch a time when the 
land was invaded. 

After which, they read Sir Richard's examination, 
wherein he confeſſed that Penry came unto him as 
before; but when Sharp the miniſter told him the 
books were leud and dangerous, he cauſed them ta 


be pulled down, and that he knew of no book but 


The Epitome. e 

* He ſent a ring to his man Jactſon by Penry to re- 
ceive a load of ſtuff into his houſe, which was the 
preſs and other neceſſaries for printing. 

' Newmanthe Cobler wore his livery, and Hi 
his man helped Wa/grave away from his houſe, to 
Mr. Hales at Coventry: Fox his School maſter, and 


Waſtal his man, would commonly read the books in 

Sir Richard's houſe, and ſcoff and ſcorn at Fobr of 

Canterbury. | 

Sbarp faith, that Sir Richard confetr'd with Mal- 

grave, as Newman told him The Epitome was printed 

there: that when it was told Sir Richard his houſe 
would 


— 


* 


32 5. The Arraigument of Sir R. Knightly, &c. 31 Eliz. 


would be fearched, he anſwered, the knaves durſt 
not ſearch his houſe ; and if they did he would 


have courſed them. 


The printer's man ſaith, that the Mind- Alls were 
rinted there; but Sir Richard anſwered, he never 
— ſo much before. Have you any work for the 
Cooper ? went in hand there, but they went away 
then to Coventry, 

The printer's man would have ſubmitted himſelf 
long before, but Sir Richard adviſed him not to do 
ſo in any caſe, for the Lords were fo incenſed, as 
he ſhould be hanged if he were catched. 

For Hales, Have you any work for the Cooper ? was 
printed at his houſe, he came once to the preſs as 
they were printing it. 

Mrs. Wickftone confeſſeth, Martin junior and 
Martin ſenior were printed in her houſe, ſhe gave 
them entertainment, and placed them in a parlour, 


her huſband knew it nor till it was done : ſhe told 


him it was works of embroidering, and willed him 
to will his ſervants not to peep or pry into the par- 
Jour, ſince it pertained not to them: Hodgskins and 
two more printed them all. Hodgskins was defired 
to print more, but he refuſed. Hodgskins confeſſeth 
that he printed them two; and from Mr. Wickſtone's 
they were conveyed to Warrington in Lancaſhire : 


She gave them 25. 64. at their departure, and her 


huſband 2 5. | 
Upon this Mr. Sollicitor Egerton began to de- 


_ -. clare the danger of theſe books, that they tended 


to confuſion of all ſtates, to take away her Majeſty's 
Prerogative Royal, to the diminution of her yearly 
revenue, where ſhe at this time was forced to ſell 
her revenues for maintenance of her Realm and 
People, to the diſheriſon of a great number of their 
patronages and advowſons and appropriations, to 
the abrogating of the common law and the civil 
law in many points : Whereupon he deſired their 
Lordſhips to proceed to ſentence. 

All the Lords agreed that the books were moſt 
leud, dangerous and ſeditious, and pernicious to the 


State, molt ſcandalous in reſpect to our adverſaries 


the Papiſts, who took occaſion of our diſagreement ; 
that they were ſlanderous to her Majeſty, in accuſing 
her for not maintaining religion. W hereas ſhe for 
defence of religion only hath ſcared all the enemies 
of the State : that the ſword of war had been drawn 
out againſt her for that cauſe; nay, the ſword of 
death had compaſſed her chair in her own chamber : 
[Mr. Parrie and Mr. Barnwell.) Notwithſtanding 
ſhe,nothing diſmayed, being of princely magnanimity 


and fortitude, hath not feared any of theſe dangers 


only for religion ſake. That they took away her 
Majeſty's regal Power, diſinherited Noblemen and 
Gentlemen, took away all Property, aboliſhed the 


reverend eſtate and calling of Biſhops, which are 
one of the three ancient eſtates of this land; and 
ſo they meant to pick out one ſtone after another, 
till they pulled the whole houſe on their heads. 


That the faults of them there preſent were groſs 
and grievous ; Sir Richard, a man highly favoured 


of the Queen, and much bounden more than ordi- 
narily any of his ſtate. 

Yet notwithſtanding, faid Mr. Vice-Chamber- 
lain, you be beloved of all of us, yet juſtice muſt 
be done without affection or compaſſion; for Pu- 
niantur bi ne tu puniaris ; let the magiſtrate puniſh 
offenders, leſt himſelf be puniſhed. And again, 
St. Auguſtine ſaith, pereat unus ne pereat unitas ; let 
the offender rather be puniſhed, than the unity of 
the Church be confounded. | 

That their ignorance was no excuſe, that i 
rance which was wilful and malicious only to eſcape 
the puniſhment of law, which is as high an offence 
as any privity. 

That it was a ſillier anſwer of Mr. Wickflone, to 
ſay his wife deſired him, a great folly to be ruled 
by her, and ſhe paſſed the modeſty of her ſex to 
rule him. And Sir Jobs Perrot ſaid expreſsly, he 
thought him worthy of the greater puniſhment for 
giving ſuch a fooliſh anſwer, as that he did it at his 
wife's deſire. n * Rs 

The Lord Chancellor gave the aſſembly that 
ſtood by to note, that theſe priſoners were not the 
deviſers and makers of theſe books; for if they 
had, another place had been fit for them, and not 
this: that the county of Northampton did ſwarm 
with thefe Sectaries, and in one place there was a 
Preſbytery planted among them, till at length one 
of the brethren had offended, wherefore the other 
would have puniſhed him; but he, when he ſhould 
be puniſhed, fled, and complained to a Juſtice of 
Peace, and ſo their power ſurceaſed, and all revealed; 
whereby he noted the vanity of their Government : 
yea, ſaid he, it is proceeded ſo far in that Country, 
that the people were full of contention, and in ſome 
po had riſen in arms about that quarrel ; where- 

y he concluded it was neceſſary to prevent ſuch 
miſchief, and to make example of it, and defired 
the Judges to notify his action herein in their eir- 
cuits abroad, to the end the whole Realm might 
have knowledge of it, and the people no more ſe- 
duced with theſe leud libellers. For puniſhment, 
they all agreed that Sir Richard ſhould be fined two 
thouſand pounds“; Mr. Hales, a thouſand marks; 
Mr. Wickftone for obeying his wife, and not diſco- 
vering it, five hundred marks; Mrs. H#ickftone a 
thouſand pounds and all of them impriſonment 
at her Majeſty's pleaſure, * the; [ 


„This Sir Richard Knightley was divers times choſen Member of Parliament for the county of Nort , in the reign of 


ing influenced by Snape, and 


Queen Elizabeth. He was a great favourer of the Puritan party, and at the expence of printing their libels, as is be- 
" 5-8 other leading Miniſters of this County; theſe libels weed Feinde by one N who 


had a travelling 2 for this purpoſe, which was once brought down to Farley, and from thence by ſeveral Stages removed 
wW 


to Manchefter, 


ere both the preſs and the workmen were ſerzed, by the Earl of Derby. For this offence Sir Richard — 


, and his confederates, were cited into the Star - Chamber, and ſeverely cenſured ; but upon the interceſſion of Arch 
bitgift, whom they had moſt inſulted, wo were ſet at liberty, and had their Fines remitted. But tho” thus zealous for the 


Puritan faction, he joined with Sir Francis 
tion to the Papiſts. Bridges's n by 


a/tings in preſentin 
Jebb, fel. p. 63. 

+ Camden ſays, That at this Time ſeveral ſcurrilous pamphlets 
ters ; their great patrons and abettors were Sir Richard Knightley and 


ga Petition to the Houſe of Commons, for granting a Tolera- 


were publiſhed againſt the Church of England by the Diſſen- 
Wickflone, perſons in other reſpects ſober — ious, but 
11 a pretty 


drawn into the party by ſome inftruments that were to make a private market of them. However the Wn, er h 


round fine laid on them in the Star · Chamber, but the Archbiſhop of Canterbury was fo generouſly good-nat 
remiſſion of it at her Majeſty's hands. See Camden's Flix. in the complete Hiſtory of Em 


, as to Procure A 
nglaxd, vol. II. pag. 550. N 


% 


1600. 6. Proceedings againſt the Eatl of Gowrie, Sc. 33 


' " > 


9 
RN 


A 1 - L4G WL 


* * -. * * 1 . TY . * — 


| 4 Ned 8 | TIF 
e 


ener Dc e ins 


5 4 


n * 
. 


VI. Proceedings in Parliament againſt Jobs Earl of Gowrie, 


Alexander Ruthven his Brother, Henry 


Ruthven, Hugh 


- Moncrief, and Peter Eviot, for High-Treaſon, Nov. 153 


1600. at Edinburgh *. 


L IAM, Earl of Curie, having been 


condemn'd at Stirling, and executed in 
the year 1584; with two others, for ſe- 

1986.29 ditious practices, in ſeizing: the King's 
Perſon at Ruthven. Houſe, when in his minority, 
and baniſhing from him all others who were not of 
their party, making him condeſcend to what they 


pfopos'd, and levying forces to ſecure themſelves, 


and the King's Perſon in their cuſtody . occaſioned 
the hot Clergy of their party, both to preach and 
publiſh ſcandalous pamphlets againſt the King and 
Government: this did beget a ſtrict friendſhip be- 
tween young Curie and the factious Clergy. Al- 
beit, the King did, with great benignity, feſtore 
the Earl of Gowrie to his Father's honours and eſ- 
tate; yet, his two ſons, the Earl, and Mr. Hlexan- 
der, were nurſed up in ſuch malice againſt the 
King, by ſome of his relations, (but eſpecially by 
-the Clergy,) that neither the King's reſtoring him 
to his Eſtate and Honour, conferring alſo other 
marks of favour and truſt on him, (and placing his 


Siſter as the firſt Lady of Honour to the Queen and 


making his Brother Alexander one of his Bedcham- 
ber) could allay his revenge; till at laſt, he re- 
ſolved to bring his long · deſigned purpoſe to effect. 
For, in Are 1600, he devis'd and contrived the 
bringing the King from Falkland, to his houſe in 
Perth; and there, with his. fellow - conſpirators, to 
have murdered the King. | Da 
On account of this Treaſon +, and ſeveral diſ- 
orders, a Parliament was indicted to meet at Edin- 
burgh.on the firſt of November that year 1600, al- 
beit the printed Acts bear its meeting to be on the 
1 5th. Tt 14 . 
| 33 a. Parliament was indicted, to be 
holden at Edinburgh on the iſt of November 1600, 
and (as is ordinary) it was adjourned to the 4th of 
November, On which day, Sir Thomas Hamilton, 
King's Advocate, produced 'a ſummons of Trea- 
ſon duly executed againſt William Ruthven, Bro- 
ther and apparent Heir to JFobn Earl of. Gotrie 3 
and Mr. Alexander Ruthven :- calling alſo, in the 
' ſummons, the tutors and curators of the ſaid Wil- 
liam, (if he bad any) and all others, having pre- 
tence or intereſt in the matter, to hear it found 
and declared, that the faid Earl of Gowrie, and Mr, 
Alexander his Brother, had committed Treaſon, in 
attempting to bereave his Majeity of his. Life, at 
dt. Jobnſtoun, on the 5th day of Auguſt laſt by- 
: The: ſummons and executions being read, 
and the Heraulds and Meſſengers ſworn to the ve- 


the 15th day © 


racity of the executions z both at their private 
houſes, mercat-crofles, and Shoar and Peer of Leith, 
Sc. (Which are the moſt publick Intimations an 
citations that can be given by the law of Scotland.) 
Which citations were given on the 28th day of Au- 
guſt and 29th ditto, in their reſpective places and 
mercat-croſſes, and the Parliament was declar'd 
current daily. | 21 
On the ꝗth day, the ſaid ſummons and executions 
were read over again, another ſummons of on 
was produc'd,; with their executions- and verifica- 
tions, made on oath in the face of the court, againſt 
Alexander and Henry Ruthven, ſons to Alexander 
Ruthven of | Frieland ; and againſt Hugh Moncrief; 
brother to H#illiem . Moncrief, of that Ilk ; Patrick 
Eviot, brother to Colin Eviet of | Balbou/ie 3 to hear 
and fee themſelves .decern'd, as guilty of High- 
Treaſon; and Leſe-Majeſty; againſt the King at 
Perth, the 5th day of Auguft laſt paſt. 3 
And likewiſe. by warrant from the Parliament, x 
one Andrew Henderſonz who was . priſoner in. the 
Tolbooth of Edinburgh, on accuſation for- the ſaid 
crime, was brought by the Baillie of Edinburgh; 
and ſiſted before the Parliament; he having receiv'd 
formal ſummons. in the Tolbooth, on the 28th of 


| Auguſt laſt paſt. 


The ſummons being thrice called, the executions 
all verified, and none of the perſons cited com- 
pearing;. excepting Andrew Henderſon the priſoner ; 
the King's advocate did take inſtruments: and 
likewiſe the King's advocate did then, and there, 
2 before the Lords, our fovereign Lord's 
etters of relaxation; given under his Highneſs" 
ſignet at Edinburgh, relaxing all the perſons fo 
ſummoned from the horn, and from. al} the ſum- 
mons executed againſt them, at, the inſtance of 
whatſoever perſons ; that ſo, they might have 
ſafety and freedom to compear : and which relaxa- 
tions were promulgated, at the mercat-croffes of 
the ſhires-where each perſon had his abode ; and 
alſo; at the mercat-croſs at Edinbirgh, and ſhoat * 
and peer of Leith. And theſe executions and re- 
laxations were regiftrated in the records of the 
ſhires where the accuſed did reſide : on which 
production, the King's advocate did take inſtru- 
ments. f 1113 ** 
The Lords Commiſſioners in Patliament did 
remit the ſaid Andrew Henderſon to the Tolbooth, 
for ſafe cuſtody, and the Parliament adjourn'd until 

f November :" on which day, the Par- 
liament having met, the ſaid Sir Thomas Hamilton 
| Ad- 


® ExtraRted from the authentick Records, and the principal Vouchers (which lie in publick cuſtody in the Parliament - Heuſ 


at Edinburgh,) by George, Earl of Cromerty, . 
nes) by Gre 'y, Keeper 


Vol. VII. 


of the Records, Temp. Car. 3. 
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Advocate, produc'd the ſaid ſummons of Treaſon 
and Executions; and the heraulds and meſſengers 
having, of new, verified the executions upon oath 


_ formally, c. neither William, nor none for him, 


nor the others cited, compearing; the King's Ad- 
vocate did take inſtruments thereon : only Mr. Tho- 
mas Henriſon, one of the Commiſſaries of Edin- 
burgh, compeated for the foreſaid Andrew Hender- 


ſon, and produc'd the writ following, underſub- 


ſcribed by the King's Advocate. It is our will, 


and we command you, that upon fight hereof, 


« ye delete Andrew Henderſon, Chamberlain to um- 
4 quhile Jobn Earl of Gowrie, his name furth of 
© the ſummons of Treaſon and Forfaulture, raiſed 
« and executed againſt him, for being art, part, 
© redd, counſel, and counſelling, of the late Trea- 


« ſon conſpired by the ſaid umquhile Earl, his um- 


% quhile brother, and complices, againſt our Per- 
* ſon; and as you will anſwer to us hereupon ; 
« keeping, thir_preſents for your warrant. Sub- 
« ſcribed with our hand at Holy-rood-bouſe, the 


* ninth of November, 1600. Sic ſubſcribitur, Ja- 


«-copus Rex.” Conform whereunto, the Advo- 


cate did delete his name. 


The heraulds and meſſengers did, at that ſame 


time, again verify upon oath the executions given 


in ; and the relaxations and executions againſt” 


William, and Alexander, and Henry Ruthven, Pa- 
trick Eviot, and Hugh Moncrief ; and the Parlia- 
ment found the Dittay relevant: and then adjourn · 
ed till the 15th Day of November, and remitted 
the examination of the witneſſes to the Lords of 
articles, which are a Committee of Parliament, ac- 


| 34 6. Proceedings againſt the Earl of Gownie; Sc. 5 


cording to the conſtant practice and cuſtom in Par- 
liament. : 


- Neta,- The Lords of the articles in that Parlia- 


ment, were two Biſhops and four Abbots, all men 


of great worth and integrity ; four Earls, viz. L.. 
nox, Errol, Mariſcbal and Marr; four Lords, viz, 
Seton, Levingstoun, Newbotile and Fivie ; ſeven Ba- 
rons, and nine Commiſſioners of Burrows. | 

On the 15th of November, the Parliament did 
again meet, and. the Advocate did again call the 
ſummons of Treaſon againſt all the forementioned 
Perſons, (except Henderſon) for enterpriſing the 
Naughter' of the King, on the 5th of Augu/t laſt 
paſt. Being all three called, and none compear- 
ing, the hail eſtates did find both the ſummons “, 
reaſons and cauſes therein mentioned, relevant ; and 
therefore admitted the ſame to the Advocate's pro—- 
bation. Whereupon the Advocate did produce the 
Letters of horning duly executed and endorſed, a- 
gainſt Alexander and Henry Ruthven, Hugh Men- 
crief, and Patrick Eviot; bearing, that they were 
denounced Rebels, and put to the horn, for crimes 
of Treaſon therein mentioned. | 

And the oaths and depoſitions of the witneſſes, 
led and adduc'd by the Advocate, for proving of 
the Treaſon againſt the, defenders, oben before 
the Lords of Articles,) viz, they depolition of 
umquhile Mr. Thomas Cranſtoun, and Grorge Crai- 
gingelt, when they were executed to death, for the 
foreſaid crime of Treaſon: and likewiſe, the Ad» 
vocate repeated the notoriety, with the circumſtances 
of che matter of fact, to prove the points of the 
Libel; and produc'd the depoſitions of all the 
witneſſes, which were all read, as follows. 


The Depoſitions of the, Witneſſes, examined in preſence of the Lords of + 
Articles, for proving of the ſaid two Summonſes of Treaſon. 


[Nota, That the Words are printed as they were then written and ſpoke, for exatIne/ ſake.) | 


HE Duke of Lenox, ſworn and examined, 
1 depones, That upon the 5th day of Auguft laſt 


£ by-paſt this Deponent, for the time being in 


Falkland in company with his Majeſty, he ſaw Mr. 
Alexander Ruthven ſpeaking with his Grace before 
the ſtables, betwixt ſix and ſeven in the morning; 
and ſhortly thereafter, his Majeſty paſſing to the 
hunting of the Buck, and having flain one in the 
park of Falkland, his Highneſs ſpake to the Depo- 

nt- diſyring him to — his Majeſty to 
Perth, to ſpeak to the Earl of Gowrie. And in- 
continent thereafter, this Deponent ſent his ſervant 


for another horſe, and for a ſword, and lap on and 


followed his Grace : and as this Deponent overtook 
his Grace, Mr. Alexander Ruthven was ſpeaking 
with his Majeſty ; and ſhortly after the Deponent's 


coming to the King, his Highneſs rode a- part, and 


ſpake with this Deponent, ſaying, Ye cannot gueſs, 
man, what errand I am riding for; I am going 
to get a poſe in Perth : and Mr. Alexander Ruth+ 
ven has informed me, that he has fund a man, that 
has a pitchard full of coined Gold, of great ſorts. 


And in the mean time, his Highneſs enquired of 


this Deponent, of what humour he thought Mr. 
Alexander to be of? who anſwered, that he knew 


nothing of him, but as of an honeſt diſcreet gen- 
tleman. And after that his Highneſs had de- 
Clared to this Deponent, the hail circumſtances of - 
the man who had the ſaid Gold, the place where 
it was found, and where it was kept; this Deponent 
anſwered, I like not that, Sir ; for that is not like- 
ly. And they riding beſide the bridge of Erne, 
his Majeſty called to the Deponer, that Mr. Alex- 
ander diſyred him to keep that matter of the pole 
ſecret, and take no body with him; and then his 
Highneſs both at that time, and thereafter at St. 
Jobnſtoun, within the Earl of Gowrie's hall, ſaid to 
this Deponer, Take taint where I paſs with Mr. A. 
lexander Ruthven, and follow me. And as his Ma- 
jeſty was within a mile to ' Perth, after that Mr. 
Alexander had come a certain ſpace with his High- 
neſs, he rode away and galloped to Perth, before 
the reſt of the company, towards his brother's lodg 
ing, of purpoſe, (as the Deponent ,believes,) to 
advertiſe the Earl of Gowrie of his Majeſty's com- 
ing there. And as his Majeſty. was within two 
pair of butt-langs to the town of Perth, the Earl 
of Gowrie, accompanied with diverſe perſons, 
on foot, met his Highneſs in the Incbe, and ſalu- 
ted him; and immediately thereafter, his Majeſty 
. accom- 


® N.B. The Summonſes and Executions are at full length recorded in the Books of Parliament; and being all exact in the 
Forms required by Law, it would not only be tedious, but ulelefs, to repeat them here; they being patent in the Records. 


- 
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accompanied with this Deponent, the Earl of Mar, 


Inchechaffrey, Sir Thomas Erskin, Laird of Urqubil, 
James Erikin, William Stuart, Sir Hugh Herries, Sir 
Jobn Ramſay, Jobn Murray, Jobn Hamilton of the 
Grange, and Jobn Crabam of Bagowie, paſt all to- 
ther, in the Earl of Gowrie's Hall ; the ſaid 

| of Gewwrie, and the ſaid Mr. Alexander Ruth- 
ven, being baith preſent with them. And after 
their Entry, his Majeſty cry*d for a drink, which 
was a long time a.coming: and it was an hour after 
his firſt coming, before his Majeſty got his dinner. 
And in the time that his Majeſty got his deſert, the 
Earl of Gotrie came to this Deponent, and to the 
Earl of Mar, and remanent perſons foreſaid, and 
deſired them to dine, which they did, in the Hall; 
and when they had near hand dined, the Earl of 
Gowrie came from his Majeſty's chamber to the 
Hall, and called for wine; and ſaid, that he was 
directed from his Majeſty's chamber, to drink his 
Scoll [the Word us'd then for drinking a health,] 
to my Lord Duke, and the reſt of the company; 
which he did. And immediately after the Scoll had 
paſs'd about, this Deponent did raiſe from the table, 
to have waited upon his Majeſty, conform to his for- 
mer direction; and then the Earl of Gowrie ſaid to 
the Deponent, that his Majeſty was gone up quietly, 
ſome quiet errand. And then, the ſai | of 
Gotorie cry'd for the key of his garden, and paſs'd 
in company with this Deponent, to the garden, ac- 
companied with Lindores and Sir Hugh Herries, and 
certain others : and ſhortly after their being in the 
garden, Mr. Thomas Cranſtoun came down to the 
garden, crying, the King's Majeſty is on horſe- 
back, and riding through the Inche: and then the 
Earl of Gowrie cry'd, Horſe, Horſe. And the ſaid 
Mr. Thomas Cranſtoun anſwer'd to him, your horſe 
is in town ; to whilk the Earl of Gowrie made him 
no .anſwer, but cry'd, Ay, Horſe, Horſe. And 
this Deponent and the Earl of Gowrie came firſt 
out of the garden, through the hall to the cloſs, 


and came to the oute gate; and this Deponent ſpeird 


jieſty was furth at the back-gate, and away. 


at the porter, if the King was furth; who anſwer'd, 
that he was aſſured that his Majeſty was not come 
furth of the place. Then the Earl of Gowrie ſaid, 
Tam ſure he is firſt always; ſtay, my Lord, drink, 
and I ſhall gang up, and get the verity and certain- 
ty thereof. And the ſaid Earl of Gowrie paſſed 
up, and incontinent came again to the cloſs, and 
he affirmed to this Deponent, that the K e 

ere- 
upon, this Deponent, the Earl of Gowrie, and Mar, 
and hail company, paſt furth at the foregate of 
the lodging; and ſtaid before the ſame gate, upon 
the ſtreet : and as they were ſtanding there, adviſing 
where to ſeek the King, incontinent, and in the mean 
time, this Deponent heard a voice, and ſaid to the 
Earl of Mar, this is the King's voice, that cryes, 
be where he will; and ſo they all looked up to the 
Lodging, and ſaw his Majeſty looking furth of the 
window, wanting his hat; his face being red, and 
an hand gripping his cheek and mouth; and the 


| King cry'd, I am murder'd! Treaſon! My Lord 


Mar, help, help. And incontinent, this Depo- 
nent, the Earl of Mar, and their company, ran 
up the ſtair of the gallery-chamber, where his Ma- 
jeſty was, to have relieved him: and as they paſſed 
up, they found the door of the chamber faſt ; and 
ſecibg a ladder ſtanding beſide, they raſht at the 
door with the ladder, and the ſte 


brake: and ſyne, they ſend for and 


ammers ; 


notwithſtanding large forcing with hammers, they 
Vo l. VII. 


for High-Treaſon, 


of the ladder 


- not entry at the [ſaid chamber, while after the 
zar! of Gowrie and his brother were both ſlain. 
That Robert Brown paſt about be the back - door, and 
came to his Majeſty, and aſſured his Highneſs, that 
it was my Lord Duke and the Earl of Mar, that 
was (tricking up the chamber-door z and the ham- 
mer was given through the hole of the door of the 
chamber; and they within brake the door and gave 
them entry : and, at their firſt entry, they ſaw the 
Earl of Gewrie lying dead in the chamber, Mr. 
Alexander Ruthven being ſlain, and taken down the 
ſtairs before their entry. And at their firſt entry with- 
in that chamber where the King's Majeſty was, the 
Deponent ſaw ſundry halberts and ſwords ſtrickin 
under the door of the chamber, and ſides . 
by reaſon the ſame was nae cloſs door; and knew 
none of the ſtrickers, except Alexander Ruthven one 
of the Defenders, who deſired to ſpeak with this 
Deponent thro* the door, and ſpeird at him, For 
God's ſake tell me how my Lord of Gotwrie was. 
To whom this Deponent anſwered, he is well: and 
the ſaid Deponent bad Alexander to gang his way 
and that he was ane fool; and that he would get 
little thanks for that labour. And, in the mean 
time, as they were continuing to ſtrick with hal- 
berts under the door, meikle Jobn Murray, ſervant 
to Tullibardin, was ſtricken through the legg; and 
how ſoon the ſaid Alexander Ruthven had heard 
the ſaid Lord Duke ſpeak, he and his hail compli- 
ces paſt from the ſoreſaid door, and made no more 
trouble thereafter thereat, and paſſed down to the 
cloſs, and ſtood there. And ſaw none of the rema- 
nent defenders preſent, at the doing of the violent 
turns that day, except by report, but the ſaid Alex- - 
ander Ruthven : but ſays, that he ſaw Hugh Mon- 
crief, Earn, and Alexander DaitBtenies, and Pa- 
trick Eviot, with the Earl of Gowrie, at the King's 
dinner that day; and that before and thereafter, 
looking over the chamber-window, he ſaw George 
Craigingelt and Alexander Ruthven ; and did 
others of the Earl of Gotwrie's ſervants, whom this 
Deponent knew not, ſtanding in arms within the 
cloſs: and alſo ſaw other perſons carrying ane Joiſt 
from the town, to the cloſs of the Earl of Gowrie's 
lodging: and declares, that there abode ſundry 
rſons within the ſaid cloſe, and in the high-ſtreer, 
fore the ſaid Earl's lodging, crying and making 
tumult, to the ſpace of two hours mair, next after 
the death of the ſaid Earl of Gotorie, and his bro- 


ther. 
Sic fubſcribitur, 
LzNxox. 


HE Earl of Mar, ſworn and examined, de- 

-  pones, conform to the Lord Duke of Lenox 3, 
depoſition, in all things ſubſtantial, except that his 
Lordſhip faw not Mr. Alexander Ruthven in Falk- 
land, while about ten hours the day libelled, ſhortly. 
before the ſlaying of the buck : and alſo, overtook 
not his Majeſty that day, while his Majeſty was 
near the bridge of Erne: and, that after their din- 
ner, my Lord of Mar paſſed not to the yeard, in 
company with the Earl of Gowrie, but paſſed to a 
chamber where the King dined, and ſaw nothing of 


the Joiſt. | 
Sic ſubſcribitur, 


. A MARX. 


Narew Henderſon, Chamberlain of Scoon, ſworn, 


A de : 1 — TY 
pones, that he is of the of thirty-cight 
years; declares, that _ Moody" at night, the 
BON os fourth 


6 Proccedings againſt the Earl of Gowrie, —_—. 


fourth day of Aug it laſt by-paſt, this Deponent be- 
ing, after ſupper, in company with the Earl of 
Gowrie and Mr. Alexander Ruthven, within my 
Lord's own chamber; the Earl of Gowrie inquired 
at this Deponent, what he had to do to-morrow ? 
To whom this Deponent anfwered, That he had to 
do, to ride to Ful bven, to ſpeak with the Tenents. 
Then the Earl of Gowrie anſwered, ſtay that jour- 
ney, you muſt ride to Falkland, in company with 
my brother, Mr. Alexander ; and take Andrew 
Ruthven with you; and that ye be ready to ride be 
four hours in the morning : and haſte thou back 
with anſwer, as my brother orders you, by writ or 
other ways; and let Andrew Ruthven remain with 
my brother. And in the morning, after four hours, 
they rode all three together to Falkland; and coming 
to Falkland, they lighted at John Balfour's houſe, 
and ſeeing that Colonel Edmund was there, they 
lodged in ane Law's houſe; and the Maſter ſent this 
Deponent about ſeven hours in the morning, to ſee 
what the King's Majeſty was doing. And as he was 
within the place, he ſaw the King's Majeſty coming 
furth Mid- Cloſs, booted ; and then he returned 
back again to the Maſter, and faid to him, Haſte 
you, the King's Majeſty is eoming forth : and in- 
continent, the Maſter followed his Majeſty, and 
ſpake with his Majeſty foranent the Equirie ; and 
the King laid his hand on his ſhoulder, and clap- 
ped him, where they ſpake together be the ſpace 


of ane quarter of an hour, And thereafter, the 


Maſter directed this Deponent to ride to Perth in 
hafte, as he loved the Lord Gotwrie's and his ho- 
nour, and advertiſe his brother, that his Majeſty 
will be there, with a few number incontinent ; and 
eauſe make his dinner ready. Then this Deponent 
anſwered, Shall M ride preſently ? The Maſter an- 
fwered, No, but ſtay a while, and follow the King 
and me, while I ſpeak with his Majeſty again. And, 
as his Majeſty was riding through the Sloap of the 
Park-Dike, the Maſter ſpake to his Majeſty ; and 
immediately thereafter, the Maſter bad this Depo- 
nent to — to S/. Jobnſtoun, with all poſſible dili- 
gence, according to his former directions. And, at 
this Deponent's coming to Perth, it was ſhortly 
after ten hours in the morning, he entered in the 
Lord of Gowrie's chamber, where he faw his Lord 
ſpeak with George Hay and Mr. Peter Hay: and 
how ſoon my Lord of Gowrie ſaw this Deponent, 


he came aſide to this Deponent, and enquired ſe- 


cretly, What word he had brought from his bro- 
ther ? and if he had brought a letter? This Depo- 
nent anſwered, That he had brought no letter : 
What anſwer then, faid. he, has he to me? This 
Deponent anſwered, That the Maſter his brother 
bad tell his Lordſhip, that the King's Majeſty would 
be there incontinent; and bad haſte his dinner. Then 
the Earl bad this deponent to. follow-his Lordſhip 
to the Cabinet, and ſpeird at him, how his Majeſty 
had tane with his brother ? he anſwered, That he 
was well tane with; and when he did his courteſy, 


the King laid his hand upon his ſhoulder. The 


Earl ſpeird, what number of perſons was with the 
King at the hunting? who anſwered, That he knew 


not well; but that there were ſundry of his own 


with him, and ſome Enpgliſb-men. And then the 
Earl ſpeird, what Noblemen were with him ? he 
anſwered, None but my Lord Duke. And there- 


Upon the information of Hendrr/av, and other witneſſes, Crap ons and Craigingelt were panuetted before the ae 
Febn/toun ; and upon clear teſtimonies, and on their own confeſſion at the el Ae ] 
were both executed: Only alledging, that they did not know of the 


after, this Deponent paſſed to his own houſe in the 
town, and took off his boots, and returned to the 
Earl within an hour: and how ſoon the Earl ſaw 
him in his chamber, he called upon this Deponent, 
and bad him put on his Secret, Ia coat of Mail | 
and Plate-Sleeves. The Deponent inquired to what 
effect? The Earl anſwered, I have an Highland- 
man to take in the Shoegate; and then the Depo- 
nent paſs'd to his own houſe, and put on his Secret, 
and Plate-Sleeves, came back again to the Earl of 
Gowrie's houſe : and about half an hour to one, the 
Earl commanded this Deponent, take up my dinner 
and this Deponent paſs'd, and took up the firſt ſer- 
vice, by . Cbarles Craigingelt was fick. And in- 
continent the ſaid Earl paſs'd to his dinner, accom- 
* with Mr. Jobn Moncrief, Laird of Petcrief, 
r. James Drummond, Alexander Peebles Baron of 
Findowne. And ſhortly after the firſt ſervice was 
ſer down, my Lord fitting at the table with the 
foreſaid Company, Andrew Ruthven came in from 
the Maſter, and rounded to the Earl, bur heard not 
what he ſaid; and ſhortly after, this Deponent paſ- 
ſing down to take up the ſecond ſervice, Mr. Alex- 
ander Ruthven and William Blair came in to the Earl, 
my Lord ſitting at his dinner: and hown ſoon my 
Lord ſaw them, he and his hail company roſe from 
the table; and then this Deponent hearing my 
Lord on foot bid this Deponent ſend for his Steel- 
bonnet and Gantlet, believing that my Lord was 
oing to take the ſaid Highland- man. And as this 
eponent perceiv'd my Lord paſſing to the Inche, 
not to the Shoegate, he ſent home his Steel-bon- 
net, and caſt his Gantlet in the pantry, and there- 
after followed the Earl to the Hebe, where he ſaw 
the ſaid Earl with bis Majeſty, the Duke, and the 
Earl of Mar, and came in all together to the 
Earl's houſe, And after his Majeſty had come to 
the Earl's houſe, the Maſter of Ruthven ſpeird at 
this Deponent, where the key of the gallery-cham- 
ber was? who anſwer'd, That he handled not that 
key ſince the Earl came in Scotland. Then the 
Maſter bid this Deponent ſpeak to Mr. William 
Rynd to give to him the ſaid key. And the Maſter 
paſſing up to the gallery, Mr. Wiltiam Rynd fol- 
owed him, and gave to him the ſaid key: and 
thereafter, immediately after his Majeſty's down ſit- 
ting to his dinner, Mr. Thomas Cranſtoun came to 
this Deponent *, and bad him gang to the Earl of 
Gowrie ; which this Deponent did. And che Earl 
of Gowrie, in the outer chamber, where the King 
dined, ſpake to this Deponent ſecretly, and 
him paſs to the gallery to his brother. So he paſſed 
up, and the Earl follows him ; and they being all 
three together in the gallery-chamber, (whereof he 
had the key from Mr. William Rynd) the Earl ſaid 
to this Deponent, Tarry ſtill with wy brother, and 
do any thing he bids you. Then this Deponent 
came to the Maſter, and ſpeird, What will you with 
me, Sir? then the Maſter ſpoke to my Lord, Let 


Andrew Henryſon go into the round of the chamber, 


and I will lock him in, and take the key of the cham- 
ber with me; where this Deponent abode half an 
hour or thereby, locked his allane, having his Secret, 
Plate-Sleeves, Sword and Whinger with him, and 
wanting his Steel*bonnet. And all this time, this 
Deponent feared ſome evil to be done : that, upon 
this, he kneel'd and pray'd to God; and about — 


iary at Sr. 
ich they alſo adhered to on the Scaffold) they 


to murder the King; but that they intended to force 


the King to make great n Earl of Gowrie's death: and that this Earl of Cœuris was to be made great man. 


/ 1 
* . 
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end of the half hour, Mr. Alexander opens the door 
- of the room, and entered firſt within the ſame, ha- 
ving the King's Majeſty by the arm, and puts on 
his hat upon fis head, draws forth this Andrew Hen- 
derſon Deponent's whinger ; and ſays to the King, 
having the drawn whinger in his hand, Sir, you 
muſt be my priſoner ; remember on my father's 
death. And, as he held the whinger to his Majeſty's 
breaſt, this Deponent threw. the ſamen furth of Mr. 
Alexander's hands. And the time that Mr. Alexander 
held the whinger to his Majeſty's breaſt, the King 
was beginning to ſpeak. The Maſter ſaid, Hold 
our tongue, Sir, or, by Chriſt, ye ſhall die, Then 
his Majeſty anſwered, Mr. Alexander, Ye and I were 
very great together ; and as touching your father's 
death, man, I was but a minor. My Council 
might have done any thing they pleaſed. And far- 
ther, Man, albeit ye bereave me of my life, ye 
will not be King of Scotland; for I have both ſons 
and daughters, and there are men in this town and 
friends that will not leave it unrevenged. Then 
Mr. Alexander anſwered, ſwearing with a great 
oath, that it was neither his life nor blood that he 
craved. And the King ſaid, what traiks, [what 
then] albeit ye take off your hat; and then Mr. 
Alexander took off his hat. And the King ſaid, 
What is it ye crave, man, and ye craye not my life: 
who anſwered, Sir, it is but a promiſe, The King 
anſwered, What promiſe ? The: ſaid Mr. Alexan- 
der anſwered, For, my Lord my brother will tell 
you. The King faid, fetch hither your brother. 
nd ſyne the ſaid Mr. Alexander ſaid to the King, 
ir, you will not cry, nor open the window while I 
come again? and the King promiſed ſo to da. 
Then Mr. Alexander paſſed Forch and locked, and 
paſſed not from the door, a8 he believes. In the 
mean time, the King entred in diſcourſe with this 
Deponent, How came you in here, man? And 
this Deponent anſwered, As God lives, I am ſhat 
in here like a dog. The King anſwered, Will my 
Lord of Gowrie do me any evil, man? This Depo- 
nent anſwered, I vow to God I ſhall die firſt. And 
then the King bad this Deponent open.the Window, 
and he opened the window that looked to the Spy- 
tower: and the King anſwered, Fy, the wr 
window, man]! And thereafter, this nent — 
ſing to the other window neareſt his Majeſty, to 
open the ſame; before he got to the window, Mr. 
Alexander opened the door, and came in again, and 
Taid to his Majeſty, By God! there is no remedy 
and then he loups to the King, and got him by | 
the hands, having ane garter in his hands. Then 
the King anſwered, Lama free Prince, man; I will 
not be bound: ſo his Majeſty.caſt Joole his left hand 
from Mr. Alexander; and at that ame time, this 
Deponent draws away the garter from Mr. Alexan- 
der, and his Majeſty loups free from the ſaid Mr. 
Alexander, and the ſaid Mr. Alexander follows his 
Majeſty, and with his left hand about his Majeſty's 
craig, puts his 17 neeve {fiſt} in his Majeſty's 
jouth : ſo bis Majeſty wreſtling to be quite of 
him, this Deponent puts bis hand out of his Ma- 
Jeſty's mouth. And thereafter, this Deponent did 
t his leſt hand over his Majeſty's. 
and pull'd up the broad of the window, whereunto 


the ſaid Mr. Alexanger had thruſt his Majeſty's head 
and ſhoulders ; and with the force of the drawing 
up of the window, preſſes his 


pref Majeſty's body, abou 
his right ſide to the window: — which Werk his 
Majelty cries furth, Treaſon! treaſon | So the Ma- 


Ker ſaid to this Deponent, Is there no help with 


Por High-Treafon- 


t ſhoulder, at 


thee? wo worth thee, thou villain | we all die. So 
twining his hand on the guard of his own ſword ; 
and, incontinent, the King's Majeſty put his hand 
on the Maſter's hands, and ſtaĩd him from drawing 
of his ſword : and this ways they both being graſ 
together, comes furth of the cabinet to the cham- 
ber: and, in the mean time, this Deponent threw 
about the key; then ſtanding in the door of the 
head of the turnpike, which entred to the cham- 
ber, and opened the door thereof, to eſchew ſeſ- 
cape] himſelf, and to let his Majeſty's ſervants in. * 
And how ſoon. he opened the door, Jobn Ramſay 
came in at the ſaid door, with an haulk on his hand, 
and paſſed to the Kiog's Majeſty, and laid abour 
him, and drew his whinger : and as he ſaw him mint- 
ing with the whinger, this Deponent paſſed furth at 
the ſaid door, and paſs'd down the turnpike. And, 
as this Deponent paſs'd through the cloſe, and came 
to the fore-gate, this Deponent ſaw the Earl of 
Gowrie ſtanding before the gate accompanied by 
ſundry perſons, of whom he remembers none; but 
remembers well, that the Earl had this Deponent's 
knapſchaw, or head-piece, on his head, and two 
ſwords drawn in his hands: and incontinently there- 
after, this Deponent paſs'd to his own lodging, 
where he remained while the King - paſſed furth of 
the town; and then the Deponent paſs'd to the 
bridge, and walked up and _—_ by the ſpace of 
an hour, and returned not again ta the Earl's lodg- 
ing. And the time of his entry to his houſe that 
night, this Depovent's wife inquir'd at this Depo- 
at, What trouble was within the place? to whom 
anſwer d, Well is me of one thing, that if I 
not been there, the King had been twice ſticked this 
night: but wo's me ſor the thing th t is fallen out. 
And this Deponent being demanded by Mr. Jahn 
Moncrief, after his returraung from Falkland, where 
have you been with your boots on? anſwered, He 
had been two or three miles beyond Erne, and durſt 
not tell him the verity, by reaſon the Earl of Got- 
rie had diſcharged him to tell the errand, he ſent 
him, to any body, And farthet, this Deponent 
declares, That when he ſaw the Earl of Gowrie 
ſtanding with the drawn ſwords before the gate, this 
Deponent ſpoke not to the Earl, neither yet the 
Earl to him at that time, but he paſſed to his own 


8 ce ſubferibitur, 
AnDrkEw HENDERSON, 


HE Abbot of Inchechbaffrey, ſworn and exa- 

mined, depones, That, upon the zth day of 
Aug laſt by-paſt, this Deponent being in Falk- 
land, about ſeven hours in the morning, be met Mr. 
Alexander Ruthven *compagied with Andrew Rub - 
ven; and, at that time, only ſaluted the ſaid Mr. 
Alexander Ruthven, without any conference farther 
at that time. And at that time, be ſaw the ſaid 
Mr. Alexanger enter in conference with his Majeſty, 
upon the green, -betwixt the ſtables and the park: 
which conterepce enduring. for he;{pace of a quarter 

r. A 


1 


his returning from his Majeſty, this Deponent 

deſired Mr. Alexander to Aer with him, by rea- 
ſon his own could not be ſo ſoon prepared. To 
whom Mr. Alexander anſwered, He might not tar- 
ry, by, rcaſon his Majeſty had commanded him to 
am4jt. upon him. And, as this Deponent paſſed to 
Falkland, leaving Mr. Alexander behind him, met 

his horſe with his man, coming from Falkland. 
| wa CY 4 


of an bpyr, and the ſaid Mr. Alexander accompanied 
1 Aa while they came to the Meadow; and, 
his r 
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to him ; and then this Deponent, after he had diſ- 
juned in Faltand, he took his journey the high- way 
to Inchechaffrey, and the Deponent being but a mile 
be-north Stramiglo, he's incompany*d with my Lord 
Duke, Lindores, the Laird of Urgubill, Jobn Ha- 
milton of the Grange, Finlay Tailxies; and Mr. A. 
lexander Ruthven came by this Deponent, riding the 
high-way to Perth. Then incontinent this Depo- 
nent horſed, and accompanied his Majeſty to Perth, 
where he ſaw the Earl of Gowrie meet his Majeſty 
in the [nche, and paſſed in company with his Ma- 
jeſty, and his Noblemen, and ſervants, to the Earl 
of Gewrie's lodging, where they dined all together. 
And after dinner, this Deponent being in the cham- 
ber at the north-end of the hall, word paſſed thro? the 
hall, that his Majcſty was paſſed away, and ridden 
towards Falkland ; and then this Deponent, in com- 
pany with the Lord of Mar, and remanent preſent 
for the time, paſſed to the cloſe, and from that to 
the high- ſtreet; and the Earl of Gowrie being pre- 


" ſent with them, deſired them to ſtay, while he return- 


ed and advertiſed them of the verity thereof. And 
incontinent the Earl of Gowrie paſſed up the ſtair, 
and returned back, and certified the Deponent and 
his colleagues of his Majeſty's departure. Then 
the Lord Duke, this Deponent and remanent, cried 
for their horſes to follow the King. Then, as they 
were ſtanding upon the high- ſtreet, they heard ane 
cry, and a voice; and the Duke firſt declared, I 
am ſure, yon is his Majeſty's voice, be where he 
will himſelf. And immediately thereafter, this De- 
ponent ſaw his Majeſty looking forth of a window 
of the round, wanting his hat, and his face red, 


crying, Fy, help, my Lord Mar | treaſon! trea- 
ſon ! 5 am' Bert . And, at that ſame inſtant, to 


his judgment, was pull'd per force in at that fame 
wind ow. And incontinent thereafter, this De 
nent paſſed in haſte up with the Earl of Mar and 


my Lord Duke, to the chamber within the gallery ; 


where he ſaw, heard, and did in all things conform 
to the Earl's depoſition, © 

| n Sic ſuſcribitur, 

INCHECHAFFREY, 


HE Abbot of Lindores, fworn and examined, 
1 depones conform to the Lord Duke of Lenox, 
in all things ; addendo, That after dinner, when 
_ word was of his Majeſty's departure towards Falt- 
land, and that they had all together come down to 
the Porter, and had inquired at him, Gif the 
King's Majeſty was gone furth ? the Porter anſwer- 
ed, was not paſſed furth; and the Earl of 
Gowrie affirmed, That he was paſſed furth at the 
back · gate: and the Porter ſaid to the Earl of Gow- 
rie, That cannot be, my Lord, becauſe I have the 
key of the back-gate. And, after that his Majeſty 
had cried furth of the window of the round, Trea- 
ſon! treaſon! c. this Deponent ſaw James Erskin 
incontinently lay hands on the Earl of Gowrie u 
the high · ſtreet; and immediately Sir Thomas Erskin 
gripped the Earl of Gowrie z Fy, Traitor! this is 
thy deed, thou ſhalt die. Then the Earl of Gow- 
rie anſwered, I ken nothing of the matter. Then 
+ inſtantly the Earl of Gowrie's men tugged the ſaid 


Sir Thomas Erkin and James Erikin from the Earl of 
Gowrie;, who incontinent ran the fpace of half ane 
pr of butt-lands from them, towards Glenurchie's 
'houſe, and drew furth his two ſwords, and cried,” 1 
will either be at my own houſe, or die by the gate. 
And incontinently thereafter the faid Earl, accom- 


panied with thirty perſons, or thereby, paſſed with- 
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* 


in the ſaid place, wherein his Majeſty was for the 
time: and ſhortly after, the Deponent, as appeared 
to him, ſaw a multitude of people carrying a joiſt 


towards the place. : | | 
Sic ſubſcribitur, 
LiNnDORES. 


IR Tamas Erstis, of the age of thirty - ſix 

years, ſworn, depones, conform to the Lord 
TInchechaffrey, and Lord of Lindores ; addendo, That 
immediately after this Deponent heard his Majeſty 
cry furth of the window of the round, Fy, help! 
I am betrayed, they are murdering me! he ran with 
diligence towards the place, to have helpen his Ma- 
jeſty; and before his entry, ſeeing the Earl of 
Gowrie, this Deponent and his brother gripped him 
by the neck, and ſaid to him, Traitor, this is th 
deed. Whilk Earl anſwered, What is the matter 
J ken _y Immediately the EarPs ſervants ſe- 
ver'd him from this Deponent and his brother, 
And this Deponent entred within the cloſe, he fore. 
gathered with Sir Hugh Herries, who demanded of 
the Deponent what the matter meant; and, in the 
mean time, the Deponent heard Sir John Ramſay 
crying. out. at the turnpike-head, Fy, Sir Thomas, 
come up the turnpike, even to the head! And, 
as this Deponent had paſſed up five ſteps of the 
turnpike, he ſees and meets with Mr. Alexander 
Ruthven blooded in two parts of his body, viz. in his - 
face and in his neck; and incontinent, this Depo- 
nent cries to Sir Hugh Herries, and others that were 
with him, Fy, this is the traitor, ſtrike him f And 
incontinent he was ſtricken by them, and fell; and 
as he was fallen, he turn'd his face, and cried, A“ 
Jas! 1 had not the wyre of it ; this Heponent bei 
ſtanding above Him id the rurnpike. ''Thereafter, thi 
Deponent paſs'd.to the head of the turnpike, and 
entered within the chamber at the head of che gal- 
lery, where the King and Sir John Ramſay were 
there alone preſent; and, at the firſt meeting, this 
Deponent ſaid to his Majeſty, I thought your Ma- 
jeſty would have concredited more to me, ne 
to have commanded me to await your Majeſty 


at the door, gif ye thought it not meer to have 


taken men with you. hereupon his Majeſty an- 
ſwered to this Deponent, Alas ! the Traitor de- 
ceived me in that, as he did in the leave; for I com- 
manded him expreſsly to bring you to me, which 
he promiſed to me to do; and returned back, as 1 
thought, to fetch you; but he did nothing, but 
ſteiked the door. Shortly thereafter, Sir Hugb Her- 
ries followed the Deponent into the chamber, and 
George Wilſon, ſervant to James Erikin : and imme- 
diately thereafter Mr. Thomas Cranſtoun, with his 
ſword drawn in his hand, entered within the ſaid 
chamber; and the Earl of Gotorie followed him 
within the faid chamber, with ane ſword drawn in 
every one of his hands, and ane knapfchaw on his 
head, who ſtruck at this Deponent and his colleagues 
ane certain ſpace. Likeas, they defended them and 
ſtruke again: and that ſame time, this Deponent 
was hurt in the right hand be Mr. Thomas Cran; 
Foun; and this Deponent heard my Lord of Gowrie 
fome words at his entry, but underſtands them 


not. At laft, Sir Fob» Ramſay gave the Earl © 


Gowrie ane dead ftraik ; and then the Earl leand 
him to his fword, and the Deponent ſaw a man ha'd 
him up, whom he knew not; and how ſoon the Earl 


fell to the ground, Mr. Thomas Cranſtoun, and the 


remanent who accompanied him, departed and paſs'd 
down the turnpike. And the Deponent temembers, 
| that, 


1600. 
that at that time, there were more perſons in the 
chamber with the Earl of Gowrie by Mr. Thomas 
Cranſtoun, but knew nane of them, except that he 
believes that ane black man, that was there in com- 
pany within the chamber, was Hugh Moncrief, bro- 
ther to the Laird of Moncrief ; but the Deponent 
knows not well, whether or not it was Hugh Mon- 


crief. 
Sic ſubſcribitur, 
Sir TnouAs Ekskix. 


IR John Ramſay, of the age of twenty-three 
years, or thereby, ſworn, depones, That im- 
mediately after he had dined, the day libelled, in 
the Earl of Goterie's houſe, he took his Majeſty's 
haulk from Jobs Murray, to the effect the ſaid 
Jobn might have dined: and the Deponent —— 
his Majeſty, and foregathering with the Laird o 
Pettencreif, in the Earl of Gowrie's hall; and de- 
manding of Pittencreif, where his Majeſty was ? 
the ſaid Laird firſt convoyed the Deponent to the 
chamber where the King dined, thereafter to the 
yaird, hoping that his Majeſty had been there: and 
miſſing his Majeſty in the yaird, convoy'd the De- 
ponent up to, ane fair gallery, where the Deponent 
was never before; where having remain'd a certain 
ſpace beholding the gallery, they came both down 
to the cloſs, where they met with Mr. Thomas Cran- 
ſtaun in the midſt of the cloſs, who ſaid to them, 
that his Majeſty was away upon horſeback, at the 
- Inche : whereupon this Deponent and Pittencreif 
ſindered; and the Deponent paſſed furth of the 
ate, to his ſtable, to have gotten his horſe, and be- 
ing ſtanding at the ſtable door, he heard his Ma- 
jeſty cry, knew his Highneſs's voice, but underſtood 
not what he ſpake. hereupon he comes imme- 
diately within the cloſs, and finding ane turnpike- 
door open, he enters within the ſamen, and runs 
up the turnpike, while he comes to the door upon 
the head thereof; and hearing ane ſtruggling and 
din of mens feet, he ran with his hail force at the 
door of the turnpike-head, which enters to the cham- 
ber at the end of the gallery; the Deponent having 
in the mean time his haulk on his hand, and having 
durg open the door, he ſees his Majeſty and Mr. 
Alexander Ruthven in others arms, ſtriving and 
wreſtling together, his Majeſty having Mr. Alexan- 
der's head under his arm, and Mr. Alexander being 
almoſt on his knees, had his hand upon his Majeſty's 
face and mouth : and his Majeſty ſeeing the Depo- 
nent, cried,” Fy! ſtrike him laigh, becauſe he has ane 
pyne doublet upon him. Whereupon the Deponent 
caſt the haulk from him, and = his whinger, 
wherewith he ſtrake the ſaid Mr. Alexander; and 
immediately after he was ſtriken, his Majeſty ſhot 
him down ſtairs whereat this Deponent had entered, 
T hereafter, this Deponent addreſſes himſelf to a win- 
dow; and look ing furth thereat, and ſaw Sir Thomas 
Erikin, the Deponent cried, Sir Thomas, come up 
this turnpike, even to the head. In this mean time, 
his Majeſty did put his foot upon the haulk-leaſh, 
and held her a lang time, while the Deponent came 
and took her up again: and then Sir Thomas Erkin 
entered. And in the reſt depones conform to Sir 
Thomas Erskin in all points; and further ſays, That 
when the Deponent firſt entered within the chamber, 
he ſaw a man ſtanding behind his Majeſty's back, 
whom he no ways knew, nor remembers what ap- 
relling he had on ; but after that this Deponent 
Ariken Mrs Alexander, he ſaw that man no more. 
Sic ſubſcribitur, 
Sir Jonx Ramsar. 


Fr High-Treafn, 


Obn Grabam of Urgubill, {worn and examined» 

depones conform to the Lord Duke of Lenox 
and Earl of Mar in all things, reddens eandem cau- 
ſam ſcientiæ; adding, That this Deponent the time 
that he was at dinner in the hall, with my Lord 
Duke and Earl of Mar, he ſaw the King and Mr. 
Alexander Ruthven paſs threw the hall up the turn- 
pike, towards the gallery : and, as this nent, 
Jobn Hamilton, and others, were following, Mr. 
Alexander cried Back, Gentlemen, ſtay, for ſo it is 


his Highneſs's will. | 
| | Sic ſubſcribitur, 
Jonx GRAHAu of Urgubill, 


bn Graham of Balgowne, of the age of fifty. 
years, or thereby, married, depones, conform to 
the Lord Duke in all things; adding, That chis 
Deponent the day libelled, after the death of the 
Earl of Gowrie and his brother, and hearing his 
Majcſty report, that Mr. Alexander preſſed to have 
bound his Highneſs's bands with a garter ; this De- 
ponent found a garter at the cheeck of the round 
door among the bent, and immediately thereafter 
this Deponent preſented the garter to his Highneſs: 
and at the ſight thereof, his Majeſty faid, That the 
ſame was the garter where with Mr. Alexander preſſed - 
to have bound his hands; and then, Sir Thomas 
Erkin gripped to the ſame garter, and ſaid, That 
he would keep it, which he has yet in keeping. 
| | Sic ſubſcribitur, 
Jonx GAHAM of Balgowne. 
Mr. John Moncreif depones as follows, to- wit, 
on day I was ſtill preſent with my Lord of 
Gowrie, unto the time 1 heard his Majeſty cry, 
Treaſon | and ſaw him put his atm furth of the 
window of the room, and then left him + for I con- 
ceived in my heart it was plain treaſon, conſpired 
againſt his Majeſty, and was induced hereto, in 
reſpect of theſe preſumptions area : Firſt, I 
ſaw the King's Majeſty and umquhile Mr. Alexander 
Ruthven my Lord's brother go furth at the hall- 
door their alanes z whereas his Majeſty had no 
weapons, and Mr. Alexander had a ſword. Next, 
I ſaw his Majcſty come in à quiet and ſoher man- 
ner to the town, wherethrough appeared, he would 
have no evil purpoſe in his mind. Jem, He ſaid, 


Mr. Alexander riding to Faikland in the tnorning, 


was obſcured from me and my brother Hugh where 
he was: and I having enquired of my brother Hugh 
where he was riding to, he knew nothing thefeof 5 
ſo that neither he nor 1 could get trial of the ſame. 
Ttem, 1 having enquired at Andrew Henderſon him- 
ſelf, who rode to Falkland, and returned two hours 
before him, ſaluted me, and anſwered, That he had 
been two or three miles above the town; and ſays, 
the ſaid Andrew had another doublet on, more than 
he uſed commonly, and was more bulkſom z and, as 
appears, might have contained ane Secret. Item, 
T hat day being the Council-day of the town, tny 
Lord excuſed himſelf, in reſpe& of his advice. Tem, 
I having preſſed him to ſubſcribe ane Confirmation 
of ane Lady's, firſt reſuſed, in reſpe& aforeſaid z 
always paſſed it thereafter. tem, my Lord tarried 
longer from his dinner nor he uſed * and albeit 
Andrew Ruthven, who was with the Maſter, came 
and rounded my Lord at the board, he made bini 
to miſknow all things, unto the time that the ſaid 
Mr. Alexander came himſelf, and then raiſe from 
the board, and met his Majeſty, lem, My Lord 
obſcured altogether, that he &new of the coming of 

any © 


- 


do him in the Great Day, That _ 
[ undred years, I 


any man, while the Maſter came. Item, Mr. Tho- 
nas Cranſtoun was the firſt that I heard cry, The 
King's Majeſty's is away. Tem, After my Lord 
Duke and my Lord Mar, and his Majeſty's ſer- 
vatits were in the cloſe, my Lord of Gowrie came 
back again to the hall, ſaying, The King was away : 
fo that, as I thought, he would have each man 
thinking ſo: And I thought his Majeſty was not 


received with that hearty complement as became. 


lem, After his Majeſty's riding away, my brother 
Hugh came to my houſe, and | enquiring of him 
what he thought of thir matters; anſwered, Be- 
fore God, ſo tar as I can perceive, I trow, it ſhall 
kyth ane plain treaſon on my Lord's part. And I 

iring at him, If he knew any thing thereof ? 

ſwered, he knew nothing; but he and Henry 
Ruthven, after all things were ended, fell in copfe- 
rence thereanent, and he thought things were 
Fkely. Lafily, Anarew Henderſon's Letter moves 
me moſt of all. And, upon my ſalvation and 
condemnation, I know no farther in this matter 
flor yet can remember of any other circumſtance 


or preſumption, might have induced me to conceive 


the former, which 1 apprehended, in manner fore- 
ſaid, 

7s Sic ſubſcribitur, 
a Mr. Joun Moncrree. 


| Erna og Roy, one of the Baillies of the Burgh of 
Perth, be thir Preſents teſtifies upon my con- 
ſcience, and in the ſight of God, as I ſhall anſwer 
the fifth day 
of Auguſt, one thouſand and fix 
being in the umquhile Earl of Gowrie's Lodging, 
when his Majeſty was there, faw his Majeſty, after 
his dinner, accompanied with the Mafter of Gowrie, 
tiſe from the table, and gang furth of the chamber 
where he had dined; but, to what place, I know 
not; being beholding the ſaid umquihile Earl of 
Gowrie's entertainment of the Noblemen, in drink- 
ing his Majeſty's Scoll to them; which, his Ma- 
je y, before his riſing from the table, had com - 
manded him to do. And after this, the Lords, 
viz. my Lord Duke, my Lord of Mar, my Lord 
Lindires, and my Lord of Inchechaffrey, with ſundry 
of his Majeſty's Gentlemen and Servants, accompa- 
hied with the Earl of Gowrie in perſon ; and ſhort 
ſpace after dinner, had miſſed his Majeſty, and en- 
quired where he ſhould be; they went to the fore- 
gate, and ſpeir'd at the Porter, If he ſaw the King 

o furth at the fore-gate ? and heard the Porter an- 


ſwer, That his Majeſty was not gone furth that way. 


Alſo, that the Earl of Gotorie faid to the Porter, 
e lie, knave, he is furth, and the Porter replied, 


That he ſhould give his head, in caſe his Majeſty 


were furth. Yer, upon the Earl of Gowrie's aſſu- 
rance, that his Majeſty was furth to the Inche, the 
J. ords iſſued out in haſte at the fore-gare, and ſpeir- 
ing where the King was, I ſaw ane ding up the long 
front-window, in the north - ſide of the turret, upon 
the high-gate ; but who dang it up, I know not. 


And farther, ſaw clearly his Majeſty ſhut furth his 


head and arm at the foreſaid window, and heard 
his Majeſty crying loudly, Fy, treaſon ! treaſon ! 
and murder! help, Earl of Mir! Whereupon, I 
being very agaſt, and wonderfylly aſtoniſhed, at 


that cruel and terrible ſight, and pitiful and woful 


cry, I not knowing what the matter meant, but 
perceiving his Majeſty in extream and great danger, 
ran with all poſſible diligence thro* the ſtreets, 
crying loudly, Fy, "treaſon ! treaſon againſt the 


” — 
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King! for God's ſake; all honeſt men, haſte and 
relieve the King: and commanded to ring the com- 
mon bell, that all men might come in haſte to his 
Majeſty's relief; and then I returned with all 
poſſible diligence, with a great number of the people 
with me, and came before the foreſaid turret and 
window, where I ſaw his Majefty firſt cry out; and 
then I cried out, How is the King ? But my Lord' 
Duke and my Lord of Mar anſwered, The King is 
well, (praiſe be to God). Then I cried again up 
to his Majeſty, and ſhew his Majeſty, That. the 
Baillies and Townſhip were then come, in all haſte, 
to ſupply and relieve his Majeſty : and therefore 
beſought his Majeſty ro command what was his 
Majeſty's Will, and beſt to be done. And then his 
Majeſty beckoned furth his hand to me and to the 
people, commanding me to cauſe the people retire 
them to their lodgings. Which commandment I 
incontinent obeyed, and commanded all manner of 
men to retire themſelves to their lodgings ; and like- 
wiſe paſſed to the mercat-croſs, and, by open pro- 
clamation, commanded in his Highneſs's name, 
that all men ſhould retire them to their lodgings, 
under the pain of treaſon, who obeyed not inconti- 
nent after my charge. And this I teſtify to be of 
verity, by the faith and truth of my body, fo far 
as I juſtly can remember, In witneſs of which, I 
have ſubſcribed theſe preſents, with my hand, at 
Perth, the thirteenth day of Ofober, one thouſand 
and fix hundred years, before theſe witneſſes, Mr. 
Patrick Gallowab, Miniſter to his Majeſty ; James 
Drummond of Letebel; Oliver Young, Conſtantine 
Wallace, Thomas Jobuſten, Baillies ; Henry Elder, 
Clerk ; Robert Anderſon, Andrew Mowat, and Wil- 
liam Jatk, Burgeſſes of Perth. Sic ſubſcribitar, 
Ax DpREw Ror, Baillie, with my hand. Mr. Pa- 
trick Gallowab witneſs, Janes Drummond witneſs, 
Oliver Young Baillie, witneſs ; Thomas Johnſton 
Baillie, witneſs ; Robert Anderſon witneſs, Andrew 
Arnolt witneſs, William Jack witneſs, Henry Elder 
Scribe, witneſs, 


Ober. Chriſtie, Porter to umquhile John Earl of 
Gowrie, of the age of thirty years, ſolutus, de- 
pones, That he was Porter to the Earl of Gowrie, 
the fifth day of Auguſt libelled : ſicklike he was 
by the ſpace of five weeks before. And ſhortly af- 
ter the dinner, this Deponent ſaw my Lord Duke; 
the Earl of Mar, the Earl of Gowrie, come to the 
cloſe ; and my Lord Duke ſpeird at this Deponent, 
if his Majeſty was paſſed furth of the cloſe ? The 
Deponent anſwered, that he was not furth. Then 
the Lord of Mar ſaid, Billy, tell me the verity, if 
his Majeſty be furth or not ? And he anſwered, in 
truth, he is not furth. The Earl of Gowrie look- 
ing with an angry countenance, ſaid, Thou lied, he 
is furth at the backgate, and through the Jnche. 
Then this Deponent anſwered, that cannot be, my 
Lord, for J have the key of the backgate, and of 
all the gates of the place. Thereafter, this Depo- 
nent heard and ſaw his Majeſty looking furth of the 
window of the round, and crying, Treaſon ! Trea- 
ſon ! fy, help, my Lord of Mar ! And inconti- 
neat, my Lord Duke, the Earl of Mar, and others, 
ran up the ſtair of the turnpike to the gallery : and 
thereafter, the Lord of Gotwrie came from the high- 
ſtreet, within the cloſe, having a ſteel-bonnet on 
his head, and a drawn ſword in his hand, accom- © 
panied with Alexander and Hary Ruthven, Patrick 
Eviot and Hugh Moncrief, Mr. Thomas Cranſtoun; all 
having drawn ſwords in their hands, and paſſed all 
together 


— * 


LY 


M 
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together with my Lord, up the old turnpike ; but 
what was done within the. houſe and por thereafter, 
knows not, but by report: neither ſaw he any Joiſt 
brought, to the place, by any of the town. And 
knows no more of the matter, 5 
Sic ſubſeribitur,, _ 
RopBeRT CHRISTIE. 


" AT exander Blair, younger of Balthyik, ſworn and 
MCA, ee 4 to immediate præ- 
cedenti; except, That he ſaw not my Lord of Gew- 
rie paſs with his company, and drawn ſwords, up 
the turnpike : bug ſaw Alexander and Hary Ruth- 
ven, and Hugh Moncrief, come down the little turn- 
pike, where they and my Lord had aſcended, the 
ſaids three. perſons having drawn ſwords in theit 
hands; but ſaw not Patrick Eviot there. And this 
Deponent ſays, that after the tumult was riſen, and 
this Deponent preſſing to enter within the place, he 
was a little ſtaid by them in the place; but they 
yielded at once, and the Deponent got entry. Like- 
wiſe, he ſaw a joiſt brought from the town; and ſet 
up at the wall of the cloſe ; but who breught the 
ſamen in, he knows not. | 
| Sic ſubſcribitur, 

ALEXAU DER BLAIR; 
Appearand of Balthyik. 


Eorge Hay, prior of Charterhouſe, of the age of 
G twenty-eight years, or thereby, mattied ; de- 
pones; conform to the Lord Duke of Lenox, in 
all things, after his Majeſty's entry in S. Jobn- 


- floun, the day libelled : adding, that, that ſamen 
day, the Deponent having ado in Sr. Jobnſtoun with 


the Earl of Gowrie, and ſpeaking with him in his 
own place, he ſaw Andretw Henderſon come in 
from Falklahd, and heard the faid Eatl of 


 Gowprie enquire of the ſaid Andreto, who was with 


his Majeſty in Falkland? And thereafter, the faid 
Earl took the ſaid Andrew Henderſon to the cabi- 
net, and, after 4 gertain ſpace, the Earl coming to 
the chamber, he Rave this Deponent his diſpatch ; 
ſaying, That he had to do that day, and might 
and bad him come another 


- - 


not await of his . 


Sic fuſcrititar, 
GEOROCE Hay. 
R. Peter Hay, of N of thirty years, or 
thereby, married; depones, conform to 
George Hay in all things, the Witnefs immediately 


preceding. 
Sic ſubſcribitur, 
PETER Hay. 


Nobert Grabam of Tberint, ſworn and examin'd, 


depones, conform to the Duke of Lenox, after 


that his Majeſty entered in Perth. 
SGrsle ſubhſcribitur, 
RoB TAT GRAHAM. 


OLver Young, Baillie in Perth, ſworn and exa- 
mined, depones, That the day libelled this 

nt was in the Earl of Gowrie's lodging, 

where he ſaw the King dine ; and after dinner, ſaw 
the King's Majeſty and Mr. Alexander Ruthven paſs 
their allanes through the hall, and up the turnpike ; 
atid imfnediately thereafter, this Deponeht waly'd to 


his own lodging in the town, where he abode while 
the cry and tumult raiſe ; and incontinent, this De- 
JS * 8 to the place whereat- his Majeſty 
2 OL. * 


for High. Treaſon. | 4t 
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cry'd out at the window z and commanded this Der 
ponent, by name, to ſtay the tumult of the Peo+ 
ple : the which, this Deponent obey'd and did; and 
aw Hugh Moncrief coming furttr of the place ; bat 
His face being bloody; and Hary Ruthven, one of 
the defenders, at the month of the water-gate, with 
a drawn ſword in his hand: and knows no more in 
the matter; anf 

Sic ſubſcribitur, 

OLiver YouNGs 
Ames Drummond of Pitcarnis, (worn and exa- 
min'd, depones, conſormis immediate prevedenti in 
omnibus : adding, that as the Deponent, immediate- 
ly after the cry raiſe; running to the place: libelledy 
he meets upon the high-ſtreet Alexander Rut huen 
one of the defenders, having a drawn ſword in his 
hand, and erying fire and powder! And he knows 


no more of the matter. 7 Weben 
| Sic ſubſcriditur, ©! 
James Drummond? 


| : i 

Niam Reynd, fleſher in St. Jobnſtaun, of the 

age of thirty years, or thereby, married, de- 

pones, That he ſaw within the cloſe of Perth, after 

tray raiſe, Patrick Eviot and Hugh Monerief, both 

bloody, having drawn ſwords in their hands. 
Sic ſfubſcribitar, 

WiLLram Revynd. 


Homas ; burgeſs of Perth, ſwort'and 
examin'd, depones, conform to James Drums 
mond and William Reynd ; but he ſaw not Patrick 


Eviot there. | 
Sic ſubſcribitur, 
THOMAS * 


Zorge Wilſon; ſetvant to James Eratin, of the age 
of twenty-four years, or thereby, /olutus; dea 
pones, conform to Sir Thomas Erskin; in all things; 
y teaſon this nt was in company with the 
ſaid Sir Thomas; after the firſt time, that he and 
James Erskin his brother had gripped the Earl of 
Gowrtie;. and were ſindered from him be his ſet 
vants; and immediately thereafter, this Depon 
accompanied the ſaid Sir Thomas Erskin up to the 
turnpike, into the chamber where his Majeſty was, 
where he ſaw, as the ſaid Sir Thomas has deponed, 
in all things, 167 Hato Soto 
| Cie ſub ſcribitur, 
1 6. GrornGce Wirtson; 
David Reynd, fleſtier in Perth, ſworn and exa+ 
min*d, depones, conform to James Drummond, 
and heard Alexander Ruthven cry tor powder ; but 
ſaw not Patrick Eviot. 
Sic ſubſcribitur, 


David Rr. 


Tibert Hutchinſon in Perth, of the ag of twenty⸗ 
G four years, or thereby, /olutus, — on 
form to James Drummond in all things, and David 


Roynd, ä 
Sic ſabſcribilur, 
GILT Horchtfsdx. 


Obn Murray of Arkney, of the age of fifty -· eight 
J yeats, or thereby, inarried, depones, the day 
libelled, this Deponent came to St. Jabnſtoum after 
dinner, where he heard his Majeſty crying furth of 
the window of the Ar Fy, Treaſon, my 125 
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drawn ſwords. 
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of Mar, help! Immediately thereafter, my Lord of 
Mar and the Duke ran up the broad turnpike; and 
the Deponer followed them in the cloſe, where he 
faw the Lord of Gowrre, having ane ſteel · bonnet on 
his head, and two drawn ſwords, ane in ilk hand ; 
and ſaw the ſaid Earl paſs up the turnpike, accom- 
ied with certain his ſervants, having drawn 
words in their hands; of whom he knows none. 
Sic ſubſcribitur, 
Joun Murray. 


Hema Burrell burgeſs of Perth, ſworn and exa- 
- - min'd, depones, conform to James Drummond, 
adding, That the time of the fray this Deponent en- 
tring within the cloſe of the place, he ſaw ſtanding 
in the cloſe, with drawn ſwords in their hands, Alex- 


ander and Harrie Ruthvens, and Hugh Moncrief 


blooding in his face; and, at the ſame time, this, 
Deponent ſaw Mr. Thomas Cranjcoun come down the 
black turnpike, and he took forth of his hand his 
ſword ; and heard the ſaid Alexander Ruthven cry 
for fire and powder; and ſaw not Patrick Eviot 


Sic ſubſcribituar, 


1 THOMAS BURRELL, 


A exander Forreſt, tailor in Perth, of the age of 

forty years, or thereby, married, depones, the 
day libelled he ſaw George Craigingelt and Walter 
Crookſbank a lacquey, ſtanding in the yeard with 


Sic ſubſcribitur, 


ALExXAanDER FokREST. 


Nliam Robertſon notar in Perth, of the age of 
thirty-four years, or thereby, married, depones, 
the day libelled, this Deponent being within the 
cloſe of the place, he ſaw the Lord of Gowrie ſtand- 
ing in the cloſe, accompanied with ſeven or eight 
Perſons, of whom he none; the ſaid Earl 


then having ane ſteel-bonnet on his head, and ane 


drawn ſword in ilk hand; at the whilk ſight this 
Deponent being afraid, paſt furth of the place, and 
knows no more in the matter. | 

+: Sic ſubſcribitar, 


WILLIIAM RoBER TSON, 


Nose, Calbraith, ſervant to the King's Majeſty, 
of the age of thirty years, depones, conform 


to the Lord Duke of Lenox in all things, by reaſon 


this Deponent, all that day, was in company with 
his Majeſty, and after that his Majeſty had cried 


out at the window, Treafon ! this Deponent fol- 


Bop, | 


v — 
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lowed the Duke and Earl of Mar up the turnpike, 
and depones, as they have deponed. | 
| | Sic ſubſeribitur, © 
 RoperT CaLlBRAiTH.. 


Obert Brown, ſervant to his Majeſty, depones, 
conform immediate precedenii in omnibus, be- 
cauſe this Deponent, the time libelled, accompanied 
Sir Jobn Hamilion to fetch the hammers up to the 
gallery; and this Deponent paſs'd up the little black 
turnpike, and at his firſt entry within the chamber, 
he ſaw the Earl of Gowrie lying dead ; there being 
at that time in company with his Majeſty, Sir Tho- 
mas Erskin, Sir Hugh Herrits, Sir Jobn Ramſay, and 
George Wilſon, 
Sic ſubſcribitur, 
Rog BAT Brown. 


ITunes Beg porter to his Majeſty, ſworn and exa- 

min'd, depones, That he ſaw the King's Maje- 
ſty and Mr. Alexander Ruthver paſs through the hall, 
and ſaw that day, George Craigingelt with ane drawn 
ſword in his hand, accompanied with certain raſcals; 
and, in others, depones, conform to the Lord Duke 
and Earl of Mar in all things. 

5 Sic ſubſcribitur, 


Jamzs Boe. 


Obn Bog fervant to his Majeſty in the ale-cellar, 
ſworn and examin'd, depones, conform to James 


Sic ful ſcribilur, 
Jonx Bo. 


ander Peebles, burgeſs of Perth, of the age 

of thirty years, or thereby, married, depones, 
the day libelled, this Deponent being within his own 
houſe foranent the Earl of Gowrie's lodging; how 
ſoon his mother heard the common bell ring, ſhe 
locked the door, and held him in all the time; and 
ſaw at that time, the Earl of Gowrie enter in at the 
gate with two drawn ſwords, ane in ilk hand, and 
ane lacquey put ane ſteel-bonnet one his head : and, 
ane certain ſpace thereafter, the Deponent ſaw Hugb 
Moncrief come furth of the place with ane bloody 
head, and Patrick Eviot's man likewiſe blooding 
and alſo ſaw Patrick Eviot come furth of the hall; 
but remembers not, if he had ane ſword in his 


hand: and ſaw alſo Alexander Ruthven come furth 


with ane {word drawn in his hand. 
Sic ſubſcribitar, 
ALEXANDER PEEBLES; 


The Sentence and Doom pronounced by the Lords and Eſtates of Parliament for 
High-Treaſon, againſt John Earl of Gowrie and his Brother Mr. Alexander 


Ruthven, 


% 


[To repeat the Libel and Executions, or the Libels verbatim, would be uſcleſly tedious to 
Readers; therefore I inſert the Doom or Sentence verbatim, pronounced on the 15th Day 


of November 1600.] 


* HE. ſaids Lords and Eſtates of Parlia- 
95 ment finds, decerns and declares, that 
8 the ſaid umquhil Jobn Earl of Gowrie, 
* and Mr, Alexander Rutbven his Brother, commit- 
ted and did open and manifeſt Treaſon againſt 


© our ſaid Sovereign Lord, in all points, articles and 
* matter, contain'd in the ſaid ſummons : and there- 
fore it was given for doom, by the mouth of Da- 
vid Lindſay Dempſter of Parliament, in manner 
and form as follows: L 

© This 


/ 


_ © ſence of the hail People: and thereafter; the heads; 
Ad Caren Ib S6 * d ear 
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This Court of Parliament ſhowes for law, that 
© the ſaid umquhil John Earl of Gowrie, and um- 
« quhil Mr. Alexander Ruthven his brother, com- 
© 'mitted the foreſaid crime of Treaſon and Leſe- 
« Majeſty in their life- times, againſt our Sovereign 
Lord and his Authority Royal, in manner at 
length contain'd in the ſaid ſummons : and there- 
© fore decerns and declares the name, memory and 
* dignity of the ſajd umquhil John Earl of Gowrie, 
and u 
to be extinguiſh'd, and their arms to be cancell'd 
© and deleted furth of the books of arms and nobi- 
* lity ; ſo that their poſterity ſhall be unhabile, and 
* uncapable in all time coming to bruik, poſſeſs or 
© enjoy any offices, dignities, honours, ſucceſſions, 
© poſſeſſions,” and all goods, moveables and im- 
* moveables, rights, titles, hope of ſucceſſion, and 
# others whatſomever within this Realm; and all 
goods, lands, rents, offices, benefits, honours, 
- gn, hope and appearance - of ſucceſſion, 
6 tights, titles, poſſeſfions, and other goods und 
'vear, moveable and immoveable, and to theirs 
s what 
© ſaid umquhil Jobn Earl of Gowree, and umquhil 
* Mr. Alexander Ruthven his Brother; or whilk is 


* by any right, title, hope of ſucceſſion, poſſeſſion, 


ort any other manner of way might have belong'd 
ox prrtain'd to them, to be confiſcated, devolved 
© iq our Sovereign Lord; and to appertain to his 
© Highneſs : and in all time coming, remain in 
property with his Majeſty for ever. And farder, 
1 Majeſty and Eſtates foreſaid, in deteſtation of 
the ſaid horrible, unnatural and vile Treafon; at- 
© tempted by the ſaid umquhif Fobn, ſome time 
«Fart of Gowrie, and umquhil Mr. Aerander 
«  Ruthuen, againſt his Highneſs's' own life; de- 
6 cerns, ſtatutes and ordains, that the ſaid bodies of 
the ſaids Traitors ſhall' be carried upon Monday 
© next,” to the publick croſs of Edinburgh ; and 
thete to be hang'd; quarter d, and drawn, in pre- 


quatte h 
patent purts and places of the Burtoughs/of Edin. 
c = Pertb, Dundee and Stirling. And this I 
re Fe amounts hs 


 Befides the perſonal ſentence given againſt the 
Earl of Gowrie, this Parliament did, by diſtinct 
Acts, difinherit and inhabilitate the-brethren, and all 
the poſterity of the Earl of Gowrie, from enjoying 
any heritage, place or office within Scotland; and 
diſcharging all * Perſons whatſoeyer to move or in- 
rerceed;. far them, under high pains. © 

By another Act, the ſurname of Ruibven is ap- 
pointed to be extinguiſh'd and aboliſt d for ever; 
and ſuch of them as were innocent of this Treaſon, 
were ordered to take other names, and to be in- 
ſerteck in pubfick Records; ss. 


- 
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+ Lam, joicing with my neighbours 
Mr. Pra Re kis hock w that N 


King's d ſrom the Ear 
* _ ho oe thee being deliver'd down by 
to Gall = into queſtion.” 


Por High-Treaſon, 


uhil Mt. Alexander Rutbven his Brother, 


ever, Whilk is any ways pertain'd to the. 
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By another Act, the 5th of Auguſt was appointed 
to by obſerved for thankſgivin roſes appr in 
all time coming, for the King's deliverance from. 
the ſaid Treaſon *, | | iy; 

By another Act, the lands and eſtate of Ruthven 
were annexed to the patrimony of the Crown. And, 
by ſeveral other particular Acts, Sir Thomas 3 


% 


(afterwards Earl of Kelly,) Sir Jobn Ramſay, 


Sir Hugh Herries, and ſome others, who did moſt 
immediately preſerve the King's Perſon, had bene - 
fices and other favours conferr'd upon them in Par- 
liament. - ; — £ +: 4-4 * 


The Sentence and Doom pronounced by the 
Lords and Eftates of Parliament, for High- 
Treaſon, againſt Alexander and Harry Ruth- 

vens, Hugh Moncrief and Patrick Eviot z 
who were actors in the ſame crime, and 
| Judged by the ſame Parliament, on the 1 5th 

- dayof November 1600. ; 


HE faids Lords and Eſtates of Parliament, 
N finds, decerns, and declares, that the faids 
* Alexander and Harry Rutbven, Hugh Moncreif, 
and Patrick Eviot, and ilk ane of them, com- 
* mitted, and did open and manifeſt Treaſon againſt 
our Sovereign Lord in all points, articles; and 
manner contain'd in the ſaid ſummons; and 
« therefore it was given for doom by the mouth of 
* David Lindſay, Dempſter of Parliament, in 
* manner and form as follows: 


This Court of Parliament ſhows for law, that 
the ſaids Alexander Ruthven, Harry Rutbven his 
* Brother, Sons lawful to umquhil Alexander Ruth- 
ven of | Freeland; Hugh Maoncreif, Brother to Mil- 
* liam Moncreif of that ilk; and Patrick Eviot, 
Brother to Colin Eviot of Tn committed 
the crimes: of Treaſon and Lefe- Majeſty againſt 
our Sovereign Lord and his Authority Royal, in 
manner at length contain'd in the ſaid. ſummons: 
and therefore decerns and declares thir Perſons to 
+ underly the pains of Treaſon and Leſe - Majeſty, 
and laſt puniſhment preſcribꝰd by the laws of this 
Realm; and all their goods, moveable and im- 
* moveable, as welt heritages as offices, benefices, 
© and others whatſomever pertaining to them, or 
* whilk is, might any ways belong, on appertaiq to 
them, to be confiſcated to his Majefty, and to re- 
* main with his Highneſs in ptoperty for ever; 
and their here) bein eng in all time 
« coming; uncapable and unhabil to bruik and poſ- 
* ſeſs within this | Realm, amy honours, dignities, 
* offices, beneficesy ſucceſfions; or other goods or 
gear, moveabie or immovtable. And this I 
de ord- id lt en e t 
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— and other good 


* 


Ih the Parliament which condemn'd John Earl of Gowrie, and his Brother Mr. Alexander in the year 1600, let it be conſidered, 


that a 
and nearly 
lation to the Panel, 


and Court, but by the Barons and Burroughs, and two Biſhops and four Abbots, Church-men, being 
To remains for doubting their impartiality and veracity, in making a report of what was afferted and ſworn fo pub. | 
the tions, and written evidences, being then recorded, do yet remain in publica cuftodia, 


what 


lick] witneſſes? And all the d 


great ow of the Nobility, and many of the Gentry, which did fit in that Parliament, were deſcended of Gowrie's family, 
lied to it” As alſo the Lords of the Articles, who did examine the witmeſſes and evidences; ſeveral were of near re- 


icularly Lenox and Levingfon ; and the Barons and Burgeſſes being elected members, not by the King 


alſo of that number ; 


Earl WWW pag. 13. 
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VII. The 8 and Judgement of Captain 1 


LEE, at the Seſſions-houſe near N agate, on Monday 


7, The Trial Y _ Thomas os 


berg 
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the 


26th of February 1600“. for H. igh-Tr eien, 4 3 Elis. 0 


22 INDIOTMENT. 


| - Queen” $ Mijeſty's N to de- 
n prive her of her Crown and Dig- 

ASP nity, take away her life, commit 
8 her people to Naughter, alter the form of Go- 
« vernment and Religion; and upon this wicked 
< reſolution, on the 12th day of. ebruary, 1600. 
in the afternoon about the hours of four and five, 
he the ſaid Captain Lee repaired to the chamber 
of one Sir Robert Þ Croſſe Knt. (fic MS.) in the 
& Pariſh of St. Giles in the Fields, of purpoſe to 
« diſcover his plot to him, and to perſuade the ſaid 
„ Sir Robert Croſſe to conſent to join with him; 
< namely, to go to the Royal Palace of our Sove- 
\ «© reign Lady, being then at Weſtminſter, and then 
« and there to lay violent hands on her ſacred Per- 
& ſon, and to take her priſoner; thinking by that 
„ means to ſet at liberty the! Earls of Eſſex and 
« Southampton, and other Traitors now in priſon? 
«+ But the ſaid Sir Robert Croſſe not conſenting to 
<*: that'traitorous. practice; this Thomas Lee himſelf 
4 repaired to the ſaid Royal Palace between the 
hours of 
<« prefſed into the preſence, even to the Privy- 
% chamber door, with purpoſe to have taken the 
<< Perſon of our ſaid Sovereign Lady, and Per- 
1 formed his other traĩtorous deſigns.” 

But there in that manner was ap rehended, and 
examined, and ſo committed to priſon. 


To this being aſked, whether he were guilty, or | 
not? . 
-: He anſwered, Not guilty in manner and form as 
there ſet down. 

And by whom he would be tied? | 

Said, by God and the Country, if he might ſee 
his Jury, He faid farther, (proteſting he was not 

iy of any ill intent) chat my Lord Admiral had 
— ſought his life, and now he was like to have it. 
-. The Jury called, he took exception to one, ſay- 
ing, he liked not his face ; but urged to ſhew other 
reaſons, he challenged him peremptorily. 

But that the Judges told him cou d not be al- 
lowed in that caſe. 


18 


Capt. Zee, Then 1 am contented z proceed as 


you will. 


My Lord Chief. Juſtice, at the end of the calling 


and impannelling, advertiſed the Jury what Treaſon 
was ; namely, to intend to hy vilen hands” 1 70 


e Wende desi bent ths Bales 


= 


that ſtood at the bar, 


eight and nine in the ſame night, and 


you would perſuade the] 
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ber Majeſty, or to take away her life; to raiſe Re- 
bellion, even the intent was Treaſon, if it could be 
diſcovered by any overt- act. 

Mr. Attorney-General, That he would rove him 
guilty of many foul Treaſons. . 

Capt. Lee. Nay, for all your wit and learning, 
you ſhall never do that. I care-not what you can 
ſay. H have loſt a great deal of blood in her 17 
jeſty's ſervice, and done good ſervice in Ireland, 

Mr. Attorney. That we ſhall ſee anon; and pro- 
ceeded upon the Indictment: Where he ſhewed how, 
in the late Rebellion of that Arch-traitor Eſex. For, 
ſaid he, all the Nobility draw their Honour and Dig- 
nity of the Queen, as the Stars take their Light from 
the Sun; and ſo when they enter into any Rebellions 
and traitorous Practices againſt; her Majeſty, they 
deprive themſelves of the Light, as it were, of that, 

tory and honour which before-time they receiytd 
. her, the chief and fountain of all their Light: 
and ſo he doubted not to call thoſe perſons Traitors, 
who, whilſt they ſtood, were Noblemen ; qpd now, 
failing, of their allegiance, Joſt their Titles. .. 

In the late Rebellion of this Traitor Eſſex, this 
Lee came flagrante crimine, and offered his ſervice 
to the Lord-Admiral and Mr. Secretary, as he pre- 
tended, to kill the Earl, which he ſaid he could 
as being well acquainted, and loved of the Earl: 
but they refuſing, he would needs have offered ſo 
much to the Queen's Majeſty ; but with what mind, 
his * will diſcover. 

Capt. Lee. It is true, I would have. been the firſt, 
man ſhould have gone againſt him whilſt I thoughr 
him a traitor, and ſo would have Pa againſt 
any, to have defended the Queen. 

Mr. Attorney-General. How you meant it, that 
wil be plain anon. 

After this, he came to Sir Hen Nevil, a Gentle- 
man of noble blood, and uttered lis mind to him 
concerning the praQtice i in the Iadictment; and af- 
ter that came to Sir Robert Croſſe, as you ſhall hear, 
and opened his vile purpoſe at large to perſuade 
him. That theſe worthy men deſerving all honour 
for their Loyalty, refuſed, and revealed his vile Plot 
in good time. And thus much he had confeſſed 
under his hand. 

Capt. Lee. What I have ſet my hand to, I can- 
not tell z but I am ſure I Dr | 


Mr. Aa, That is 8 by Sir Robert 


Croſſe, what you meant when you Fen 8 to 
perl uade him. 1 


1 4 * i \ 
4 1 17 4 9 Try * — 1 
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1600. 
* Capt, Lee. I perſuaded him not; and he will not 


ſay ſo. 


"Mr. Arterng.” Well! he ſhall ſpeak it before 


your face. Es ; { 
Theis Sir Robert Croſſe was ſworn, and ſet in ſight 
of the Prifoner ; and began to tell, 

That upon Thurſday about five of the clock at 
night, Capt. Les tame to his lodging, he being ready 
to go abroad, and told, him, he ſhould not go out, 
yet he muſt ſpeak with him; and ſo taking him 
aide, he ſpoke to him of theſe matters of Treaſon, 
and ſaid, that half a dozen reſolute men, &c. 
Capt. Lee here interrupted him, ſaying ; 
good Robin Croſſe ſpeak all the truth. 

Mr. Attorney will'd Capt. Lee to give him leave 
to ſpeak, upon his oath. 

apt. Lee replied, I would nothing but put him 
in mind of the circumſtance ; and ſaid, good Ro- 
tip, remember how I began. | 
Sir Robert ſaid he would, Thus then you ſpake 


n | wu — p PTY. fi N 
I marvel What will become of theſe matters; a 


Nay, 


man might do a brave act to ſer thoſt Lords at hi- 


betty. Why how ? quoth I. Marry, Sir Walter 
Rawleigh might get him eternal honour and love 
more ak ever he can otherwiſe, if he would pro- 
cure her, Majeſty's warrant to free them, which he 
night compaſs by undertaking her perſon.” I an- 
\ Twered, You may be ſure he will not do it. Then 
N Lee reply d, If half a dozen reſolute men, 
— as might have acceſs to the preſence, would 
unto the Queen, and kneel before her, and 
never riſe” till ſhe had fign'd a warrant, and then 
ſepd it by.the Lord-Admiral, and never ſtir till the 
Earls of Eſſex and Southampton were brought to the 
Queen's preſence, they might do it. And then he 
named Sir Henry Nevil, Sir Jarvis Clifton, Sir 
George. Gifford, Sit Richard Weſton, and themſelves. 
T'objeted, hot if ſome ſhould offer to come upon 
us, and remove us from her Majeſty. He anſwered, 
we might keep any body out by . 
nd telling them that offered to come in, that if any 
rm came to the Queen, if ſhe ſhould do other- 
wiſe than well, be it at their peril; and this was 
all: To which Sir Robert anſwered, he would ſleep 
U _— ; | 1 pron | 5-4 l 
r "Cup, Lo But I did perfuade you, Sir Robert, 
0 proteſtation, ſaying, I never meant to be an 
actor myſelf, or perſuade any other to it. And 
what # wretch am 15 to be thought a villain for that 
T never meant? For my Lord of ' Eſſex indeed, 1 
. loved and honoured him, ſo long as I thought 
him an honeſt man and'a good ſubject. I ſpake 
— words with an F; u, ſuch a thing could be 
Mr. Attorney. © Why preſs'd you to the Privy 
chamber door at ſuch a time, where you were not 
wont to come ? ; 
And then was ſhewed the Examination of Vil- 
tiam l was himſelf in the Fleet) to this 
purpo * nes 10 6 on Jha 8 an oo 


- 
* 
. 


on the 12th of February, Thomas Lea Ia kinſman of Sir-Heary Les, who had wore che honour-of the garter 


for H igh-Treaſon. 


in her Maje 


That he ſaw Capt. Lis preſs towards the Privy⸗ 
chamber door, and ſtand very near, and miſtruſting 
the worſt, drew towards him When he came near; 
he mark' d his colour, that was pale, his counte- 
hance ſtern, and his face having great drops of 
ſweat ſtanding on it ®. When he came near to him, 
Capt, Lee lean'd hard upon him, and ſaid, It was 
one of the wonders of God that I was not in this ac- 
tion with the Earl of Zſex. Why ? ſaid Mr. Poynes. 
I was ſo well acquainted, and ſo much with my 
Lord of Eſſex, anſwered he. Then they paus'd. 
And Capt. Lee aſk'd, Whether the Queen were at 
ſupper ? Mr. Poynes anſwered, No, 

Mr. Attorney. Mark, all the reſt was but to 
oy in this. "y 
Mr. Poynes told Capt. Lee farther, perhaps he 
might do good ſervice, if he were ſo well acquainted 
with the Earl, it was likely he knew ſomewhat, of 
the Plot. Not I, anſwered Capt. Zee; but you 
ſhall hear more villanies and knaveries yet. 

* Mr. Attorney. Mark: What meant he by that 
ch. = | | | 
9 this, Capt. Lee could not deny but he ſpake it ? 
but ſaid, how was I there ? had I any com uy 
had I any dagger, or any thing about a. that 
might ſhew I meant to do the Queen any harm? 
No, I had not, neither did I mean any ſuch thing; 
and for my being at the Privy-chambet door, I had 
been there five hundred times, and never was noted. 
And what reaſon had I for my Lord of Eſer, to 
adventure any ſuch thing, I have ſpent my blood 

's ſervice, and ſo would again. 

' Mr. Attorney. You mark, there was love betwe 
him and the traitor Eſſex. And then Mr. Attorney 
cauſed a Letter to be read, which was written in the 
behalf of Capt. Lee, to the now Deputy, by the 
Earl of Eſſex : That he knew it was for one in 
place to do what he would; and farther, What an 
* unſeaſonable thing it was for any to require that at 
© his friend's hands, that were out of time. He de- 
* fired his Lordſhip to take notice of the Bearer 
© Capt. Lee, one near allied to him, and that ſuffer- 
ed for him; one that did as good ſervice as any, 
« when himſelf was in Ireland, ' and one that was as 
« well ſeated for ſervice as any; thus, * whatſoever 
he did for the bearer, he would acknowledge as 
« for himſelf: and fo he concluded. 

Then likewiſe was read the confeſſion of Capt. 
Lee, to this purpoſe, That he loved and honoured 
the Earl of Eſex, as much as any man in England, 
faving Sir Henry Lee. | ah ys 

Mr. Attorney. This being but the prologue to an 
enſuing meg, he would give a taſte of the prac - 


— treaſond of the Earl of Eſer, and his com- 
ices. © TIS F- T1928) N00] | 
Capt: Lee. He doubted the treaſon would light 


on ſome of them that held the Earl a traitor. 
- Whereat à confuſed noiſe there was, that he was 
a villain to defend a traitor. | * oY 
Mr. Attorney proceeded to ſhew the Queen's 
great grace in ſending to him the faid Earl, and the 
con- 
* 86 


told Sir Robert 


* * * £ 
© 7} wi - . o A £A® * * 
- 


Crofts, Captain of a man of war, that it would be 1 enterprize for fix brave mettled fellows to go to the Queen, and 


apel her. to difcharge #/ex, Southampton, and 
von, bag CO manded a 2 in + of 


about the door of the Queen's Privy-chamber. 

quently aſked, I bell er 

8 the next day had his trial, and b 
; where he owned that he had been indeed 


He ſeemed v 


that were in priſon. 
| reland, was very intimate wi 7 
immediately difcover to the Council; infomuch that Lea was 


He was a man himſelf of great aſſurance and reſolu- 
th Tir-Oex, and, an abſolute creature of the Earl of Efex's. 

ſought for, Fi dulk of. ths evening. - 
thoughtful; was extteme pale, and in, a great fweat, and fre- 


MS a ready to go 70 2, and, whether the Council aua be there ? Inahis poſture hes ſeized,, 
i? 44.2240 ee ce, and his own N condemned,” an 12 I" to Ty- 

a great offender : but as to this de was very innocent; and having more- 
aſt the Que * And- this, as the 


over proteſted, that he had never entertained the leaſt in thought bg 


_ were, appeared a very ſeaſonable piece of rigour. Camden's Flix. in the complete Hiſtory of England, vol. II. p. 632. edit. 
1706, pf 
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contempt and indi nities offered to thoſe honourable 
Perſons and Counſellors ſent to call him to his alle- 
iance. 

The Lord · Chief. Juſtice ſpake to this point, con- 
firming of his own knowledge what the Attorney 
Taid, much after the manner it was delivered at the 
Earl's arraignment. The Attorncy, continued he, 
would of his own knowledge affirm, that all the 
aſſociates and complices of the Earl in this ice, 
were of theſe. three ſorts; either . Atheiſts, Papifts, 
or men of broken eſtates : for he had looked into 
them all particularly. Then named he, Sir Gbrifo- 
pher Blunt and Sir Jobn Davis, known Papilts : 
Catesby and Treſbam likewiſe ; the laſt. of which he 
ſaid was a ſtock, that was genere minax Dei, and was 
he that abuſed the Lord-keeper in Eſſex-houſe ; 
Salisbury alſo he namied to be a 9 villain, and 
theſe ſeven years together, laid out for by the Lord 
Yarn Juſtice : and ſo of the reſt he ſaid he could 

ak 

"Mr. Attorney. Beſides, in Ireland, it is plain to 
be proved, how he held intelligence with Seminarics 
and Prieſts, entertaining them; to deal with the King 
of Spa 7 and the Pope, to make himſelf King of 
E | 

Capt Lee. Who, my Lord of Eſſex deal with 
Seminaries and Priefts ? nay, it is well known he 
too much diſliked; thoſe Pater-nofter fellows to call 
them to a reckoning in any ſuch, matter ? 

Mr. Attorney ſaid further, It is, well known chat 
the Earl of Eſſex uſed this Capt. 72 as a meſſenger 
to Tyrone, and Tyrone made him his is bedfellow w, and 

Xt. Lee brought a meſſage back to the Earl of 
£x,, as he had confeſſed. Then there was ſame 
ention of a Lettzr between 7 ; ie could not 
well hear what; Then was read C . s con- 
fellon to that point, how Sir Gene 
ing Marſhal, ſent him to Tyrone, and when he Ay 
he found him very peremptory, uſing inſolent 
ſpeeches, and condemning our nation as a baſe Peo- 
le, and ſaid the Earl of Eſſex was ſent to kill him, 
Es he ſhould not compaſs it; any of his ſlaves 
might eaſily kill the Earl, but he would not take 
the life of any. And further, if he would (mean» 
ing the Earl of Eſſex ) follow his plot, he would 
make him the greateſt in England. Capt. Lee had 
them read out all: they left out much matter that 
NN known. 
r. Attorney would not have any further thing 
read, and preſſed further, the circumſtances that 
Capt. Lee had confeſſed, that made him think the 
Earl of Eſſex knew of his going z namely, for that 
the Marſhal was well known not to do ſuch things, 
of. far. leſs conſequence, without. the Earl's privity 
and conſent. Again, the Earl of Eſſex made a pri- 
vate ſudden journey to the then hquſe of the ſaid 
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43 Eh, 
her Majeſty to do it: mark this word, fare, (which, 
as I remember, was in ſome part of his own, con- 
feſſion) Go in. unto ber, and never leave * will Joo 


bad done it. 
Capt. Lee. Why I did ſay, with an Iz. 3 and chen 
T am not a fool, but I know they mu have been 


2 a reſolution chat ſhould have undertaken ſuch a 
gs and ſych as would not fear to diſpleaſe her 
jeſty for half an hour, to plea aſe het all her life 


£ but I never meant to have: been an actor my- 
ſe 
The Court affirmed it was Treaſon to undertake 
to force her Majeſty to do any thing agdinſt her 
will. Pin hae 
Capt. Lee, I never undertook it. 1 
a Me. Attorney urged his words to Sir Robert 
Mansfield riding in his coach after he was, appre- 
hended, that ſhewed himſelf guilty, and. ſo wil 


Sir Robert Mansfield ſhould be IW rn. . 

Sir Rabert Mansfield affirmed, That 15 
mould ſay, that he had humbly ſued to her 
this, twelvemonth, that | he might be emp ED il 
ſome ſeryice, wherein he he bad don ſomg, 
cut; and now he thought he done ſomewhatip 
ba him to his end. 

in Lee ſeemed to take ſome ae 
e's ok Rahert Mangfield. 

—97 aa Mansfield proteſter) he would. neither 
wrong him, nor any man; and but for this cau 
he had 2 reaſon to think otherwiſe than well 6 

& 70 
Fr Bb Lie confeſſed he had lived in miſery, and 
cared not to live, his fte were ſo mary and ſo 
great. 

Mr. Attorney urged her r Majſly's s pardon. to him 
heretofore ; for he ſaid, he was a man many ways 
having, paſſed che danger of the law, being full of 
cru nd; blood... N ? | 

apt. Lze..anſwered, it was the worſt” thing 
Majeſty. did for him, to pardon him. be 
Mr. Alter 28. Hark, how ung rateful þ 11 
Mi, Lee. Nay, I bumbly thank her 
1 F. but it had been better for me, 465 jor 
90 — bave jolt. a great. deal of blood lince, 
and now am like to end worſe : and for that it is 
ſaid I am a bloody man and cruel, I proteſt J a 
pen her Maje 18 $ feryi oe forward, and indeed in 
fair fight I would do the work againſt her Majeſty” 
enemies ; but when hes ſubmitted to my metcy, I 


ever uſed them but as became a Sooner and a en. 
tleman, as merciful as any. 

My Lord of London told him, he knew it was a 
common thing in ſre/and, they would not believe 
a man, was dead, ill his head were off; and ſo you 
would not have any body perſuaded that you were 
a traitor, unleſs her Majeſty (God bleſs ber) were 


Capt. Lee, where the ſaid Sir Chriſtopher Blunt lay dead, 


fick, and within a day aer, Sir Cbriſtopber ſent 
him to 9 yrone. 

« Totheſe confeſſions read, Capt. Lee anſwered, po- 
thing, as not belonging to the matter of his Indict. 
ment. 

Mr. Attorney urged, That it was very likel 
that this man had been made acquainted with theſe 
_ crak which Capt. Zee Lee with Proteſtation 

enie 


Mr. Attorney. Nay, it could not be but he malt | 

that he ſhould offer, as he did, 
Effex, flagrante crimine, in that 
practice. 
11 8 force 


have an ill meanin 
to kill the Earl of 
ſort, and after enter into this plot and 
Mark, ſaid the Attorney, he aid 


Capt. Lee. No, my Lord, I never meant any 
ſuch thing. Lou 1 5 0b Lord, it was ever my 
fault to be looſe and my tongue; and Pt 


was my fault now, and I ain like to pay for ic. 


Then the Jury were put — who quickly 
found him guilty, | ; 
Ann + given, * 
Attorney ſaid, Now, Capt. Lee, you x 
as well ro concſs this matter, what you 2 2 
who ſet yon on. 
my OE Es 2 5 ner ie own 
a dog upon a 3 Wy me on, for 
r . my 


% 


- 
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Mr. Recorder with a very grave admonition to 
him, to make him ſee his fault, and to fly to God's 
' mercy for pardon, pronounced j udgement ; which 

. he took patiently. _ er ror nr ene Dr 

They "aſked him, what he had to ſay: he an- 
ſwered, nothing; but defired my Lord of London, 
that he might have one ſent to him, fit for a man 
JJ... — Rs 
Lord of London. 
Jeſuit or a Prieſt ?, 

' Capt. Lee. No, 2 
thoſe Pater. noßter fellows 3 but 1 deſire ter 
and to receive the ſacrament :®and further, I deſire 
my Lord-Chiet-Juſtice, that my ſon may have no 
Wiang, and. that he may hape chat Iiitle that he had 


* 


What? you would not have a 
I am a Protegtant: 1 never iked 


miniſter, 


got together, and ſhould leave behind him; for it 

was his by right, and his ſon might prove an honeſt 

man, and do his country good ſervice one day. 
Lord. Cbief. Juſtice. He ſhould have his right; no 


body ſhould be wroriged, 


So the Court broke up. 13 | 
Captain Les ſtill proteſting he never intended any 
ſuch thing againſt the Queen, as was laid to his 


charge; which he continued to affirm afterwards to 
Mr. Pazfizld, to whom he confeſſed his other fins 
very freely, even taking his death upon it. 


- He died the next day at Tyburn very chriſtianly, 


confeſſing his other vices, but ſtill denying this. 
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VIII. The Trial of Sir Chriſtopher Blunt, Sir Charles Davers, 
Sir John Davis, Sir Gilly Merrick, and Henry. Cuſfe, 
March 5, 1600. 43 Eliz. at Weſtminſter ; _ for High 

or a e 


The Earl of Nottingham, Lord High- Admiral. 
The Lord Hunſdon, Lord-Chamberlain, 

Mr. Secretary Cecil. | 

The Lord Chief-Juſtice Popham:; - - © 


DB HE Commiſſion being read, the Court, 
_ proceeded to the Indictment, which was 
in ſubſtance as follows: | 


« That on the 8th day of February laſt, at 
4% Ffſex-houſe, they conſpired the death and dif- 
© inheriſon of the Queen's Majeſty, and on that 
« day cauſed an inſurrection of the ſubjects, and 
% made war in London againſt the Queen, and in- 
© tended altering the Government, State, and Re- 
% ligion now eſtabliſhed, and to, ſurprize the 
« Court at V biteball. The Queen underſtanding 
« of their intended Treaſons, for prevention there- 
„ of, upon the 8th of February, ſent the Lord- 
« Keeper, the Earl of Worceſter, Sir William 


* 'Knowles, and the Lord-Chief- Juſtice, to Eſex- 


„ houſe z they then commanded the Earls of E, 
« ſe and Southampton upon their allegiance to de- 
« ſit from their purpoſes, to diſperſe their forces 
* aſſembled, and to demean themſelves: as duti- 
«*« ful ſubjects. But they refuſed to obey their 
* command; and committed them the ſaid Lord- 
Keeper, Earl of Worceſter, Sir William Knowles, 
and the Lord-Chief- Juſtice, to be ſtrictly kept 
and detained in Eſſex-houſe, by the ſaid Sir Jobn 
* Davis, keeping them in by force; and theſe 


% 


The Commiſfonere were; . | 
Sir Jobn Fortzſcue, Chancellor of the Exches 


quer. 


Mr. Secretary Herbert. 


With divers of the Judges. 


« words being uſed by fore, Kill them! kill Gems ! 
And that the Earl of Eſſex, upon his going out 


„of the houſe, commanded that if they ſhould 
« offer to deliver them out of theit cuſtody, or if 
« the ſaid Earl ſhould miſcarry in Landon, then 
“ they ſhould kill the faid Privy Counſellors and 
« the Earl of Worcefter. And that the ſame day, 
© they with the number of 300 men went into the 
« City of London, ſeeking to ſtir up ſuch. Citizens 
« as they could move to their Rebellion. And 
s that the ſaid Sir Charles Davers, Sir Chriftopher 
% Blunt, and Sit Jobn Davis, on the ſaid 8th day of 
« February, together with the Earl of Eſſex, did * 
« fortify the ſaid houſe, and armed themſelves 
„ againſt the Earl of Nottingham, the Queen's 
„ Lieutenant, and againſt the Queen's Army and 
10 —— ſent for the ſuppreſſing of the ſaid Re- 

«c * ö 


The Priſoners being demanded, whether they were 
guilty, or not guilty, of the ſeveral Treaſons wheres 
of they were indicted z .. —< * 

Sir Chriſtopher Blunt confeſſed ſeveral of the things 
contained in the indictment, and would have pleaded 
not guilty to the reſt ; but the Court told him he 
mult plead general, either guilty or not rn 


® This is printed from a MS. purchaſed at the Sale of the MSS. of Peter Le Neve, Eſqj Norrey King at Arms ; and tho in 


the MS. it is wrote Sir Charles Davey, yet on the mar 


is wrote in Mr. le Newe's hand, Sir Charles Danvers z and ſo it is in 


Comden's Eliz in the complete Hiſtory of England, yol. II. p. 648. 
\ + Bacon, who by command of Queen E/izabeth publiſhed a declaration touching the Treaſoms of the Earl of Eſer and his ac» 
| cowplices, (fee his Works, vol. IV. p. 534) in that part which relates to what paſſed at the Arraignment of Hlunt, &e. ſays; 


There were arraigned and tried by a jury 


thof Aldermen of London, and other Gentlemen of good credit and ſort, Sir Chri- 


Pepher Blunt, Six Charles Davers, Sir John Davis, Sir Gilly Merrick and Henry Cuff y the three firſt whereof, before ey 


4 
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. * 


45 8. The Trial of. Sir, Christopher Blunt, &c. 43. Eliz. 


| the whole indict ment: and, upon evidence excuſe 


himſelf in what parts be can. Whereupon he 
pleaded to the Indictment, Not guilty; and put 
meet for his trial to God and his Country. 

Sir Charles Davers made the like proteſtation, but 


| was directed by the Court to plead to the Indict- 


ment: and ſo he pleaded, Not guilty. | - + 
wy Davis ſaid, his caſe was different from 
; bur ſeeing he muſt plead negatively to all, 
he pleaded Not guilt v. 
Sir Gilly Merrick and Mr. Cafe were arraigned 
upon another Indictment, but ppon the points of 


— - * 


the former Indictment, ſaving for levying of war 


in London, and aſſaulting the Queen's forces there, 
and conſpiring and plotting at Drury-houſe. 
Zelverton, the Queen's Serjeant, began the evi- 
dence, and opened the Indictment, ſhewed the act 
itſelf to be P. cafo | 
Aretelore for the priſoners to pretend an intent to an- 
other purpoſe,” is no excuſe.  - data. 
To alter the State, change the Religion, inforce 
the Prince to ſettle power, and for ſubjects to ſway 


things at their lift, is crimen læſæ majetatis; and all 


ndictments term this Treaſon : for that ſubject that 
i rule his Prince, will never be. ruled by his 


ince z and to rule with his Prince, the world may. 
"as well bear two ſuns, as the ſtate ſuffer two ſuch 


governments. 


For particular proofs and plain convincing of the 


parties, there need no other but their confeſſions ; . 


which he proteſted, as he would be credited in the 
world, came. voluntarily from every man examin'd, 
no man being racked or tormented. | | 
It is not unknown with what clemency the Queen 
let paſs the offence committed by the Earl in 
Ireland: ſome of as great place as he, have ſuffered 
for leſs offence than was proved againſt him at his 
convention before the Lords. But ſuch was her 
'Majeſty's clemency towards him, as not to fuffer 
him to be brought to public trial for thoſe offences: 
'but he to ſhew the mind he bore, -impatient to ex- 
pect the Queen's leiſure and grace, gives himſelf 
wholly to think how he may wreſt the Queen to 
his fancy. He being priſoner in the Lord-keeper's 
houſe, the Queen was contented to let him take his 


' | | 
pleaded, aſked this queſtion of the Judges, I Tiber they might not 


reafon by the Statute of 25 Edw, 3, Ear 
Lord-Chief-Juſtice unto him. Theſe Counſellors 


choice. of 2 Country in England. here to live, 
only confined, with this, that he ſhould hold himſelt 
a ſubject undder het Majeſty's diſpleaſure ; yet lctt 
to be GREY a, hay own diſcretion. B's 
grace -notwith(tanding,; be . ceaſed not to plot wit 
divers FN: ks Foce to Kue te Eee 
ractiſes in Ireland, raiſes ſpirits at home in Drury- 
ouſe and Eſex-· houſe, for ſuppreſſing 1 Queen, 
calling of a Parliament, taking the tower, poſſeſſing 
of London; and this cannot be intended without the 
deſtruction of ber Majeſty: and all theſe, Plots, b 
all their own cobfefhions, were conferred and dif- 
uted of divers timgs. Being ſent for to come be- 
fore the Lords of her Majeſty's Privy- Council, the 
Earl refuſes to come; and the ſame night ſends for 


all his friends and followers to repair to him. The 


Queen hearing of this, ſends the Lord-Keeper, the 
Earl of Worcefter, Sir William Knoxples, and the 


find the outward Court guarded : thefe Counfeſlors 
coming to the Earl, command the Earl and all his 
accomplices to lay down force, and deſiring private 


conference with the Eath, he Tefuferhy and ſaith he 


will go into London, and take order with the Mayor 


and Sheriffs of the City, and will then return to 


them again ; ſo confident he was of his own ſtrength 
and favour of the City. The other matters opened 
by Mr. Serjeant, were the former points laid in the 
indictment. ; 

Mr, Attorney-General Coke, coming to urge the 
evidence, deſired becauſe the bar was peſtered, to 
have Sir Gilly Merrick and Mr. .Cuffe removed for a 
time, which was done. Then Mr. Attorney ſaid, 
he was now to ſpeak not before common Judges, 
nor of common matters, but the greateſt and the 


weiglitieſt cauſe that ever he had to deal in, tho” he 


had now ſerved the Queen ſome time. 

The Queen's Serjeant hath generally delivered the 
matter, and he was now to prove what had" bern 
opened, wherewith he had ſtriven with himſelf to 
have ſpoken nothing of him that dead is; but un- 
avoidable neceſſity forced to name him, but it 
ſhould be with theſe two cautions : firſt, to ſpeak 
nothing but what the very matter enforceth ; ſe- 
condly, to ſay nothing but that without all 

| con- 


1 - by 


confeſt the Indiment in part, and plead Not guilty to it in the other 


part? But being reſolved by the Judges, that their pleading muſt be general; they pleaded Not guilty, as did likewiſe the other 


two, without any ſuch queſtion aſk 


The reaſon of that queſtion was, as they 


confeſled, in rei of the clauſe laid in the In- 


dictment: That they intended and compaſſed the death and deſtruction of the Queen's Majefty ; unto whoſe perſon (although they con- 
feſſed at the bar, as they had done in their examinations; that their meaning was to come to her in ſuch ſtrength, as they ſhould 
not be reſiſted, and to require of her divers conditions and alterations of Government, ſuch, as in their confeflions are expreſſed) 


_ nevertheleſs the 7 „they intended no perſonal harm to herſelf. Whereupon, (as at the 2 
Ju 1 the rule of the Law ; that the wiſdom and foreſight of the laws of this land maketh this judgment, 


then again the es delive 


ment of the two Earls) ſo 


That the Subje that rebelleth or riſeth in forcible manner to overrule the royal will and power of the King, intendeth to deprive the 


King both of crown and life : and that the law judgeth not of the fad by the intent, but of the intent by 


the fact. And the 's 


Council did again inforce that point, ſetting forth that it was no myſtery or quiddity of the common law, but it was a concluſion 
infallible of reaſon and experience : for that the crown was not a gran ou garland, but conſiſted of preeminence and power. 


And therefore, when the Subje& will take upon him to give law to the Ki 


g, andto make the power ſovereign and command- 


ing, to become ſubje& and commanded ; ſuch ſubject layeth hold of the Crown, and taketh the ſword out of the King's hands, 
And that the Crown was faſtened ſo cloſe upon the King's head, that it cannot be pulled off, but that head and life, and all will 
follow, as all examples, both in 2 ſtories and here at home do make manifeſt. And therefore, when their words did pro- 


teſt one thing, and their deeds did te 
nant of Ca7z{ine, that conſpired 2 
Pat res conſcripti, nos nihil alind, c. 


And it was ſaid further, that admitting their proteſtations were ſo far true, that they had not at that time in their mindsa formed | 


fy another ; they were but like the precedent of the proteſtation uſed by Manlius the lieute- 
nft the ſtate of Reme, who began his letter to the Senate with thefe words, 


eos bomine/que teftor, 


and diſtin cogitation to have deſtroy'd the Queen's perſon: yet nothing was more variable and mutable than the mind of man, 


and ſpecially Honores mutant mores : when they were once aloft, and the Queen in their hands, and were Peers in my Lord of 
Effex's Parliament, who could promiſe of what mind they would then be? eſpecially, when my Lord of Mex at his arraignment 
had made defence of his firſt lion of impriſoning the Privy-Counſellors, by pretence that he was inforced to it by his unrul 
company. So that if themſelves ſhould not have had, or would not ſeem to have had that extreme and deviliſh wickedneſs of mind, 
as to lay violent hands upon the Queen's ſacred Perign; yet, what muſt be done to ſatisfy the multitude, and ſecure their Party, 
muſt be then the queſtion. Wherein the example was remembred of Richard the Third, who (though he were King in poſſeſſion, + 
and the rightful inheritors but infants) could never fleep quiet in his bed, till they were made away. Much leſs would a Cati- 
linary knot and combination of cas 1 (that did riſe without ſo much as the fume of a title) ever endure, that a Queen that had 
been their Sovereign, and had reigned ſo many years in ſuch renown and policy, ſhould be longer alive, than made for their own 


turn. 
This ſhort ExtraQ from Jacen, is the chief partof what is calP'4, The Trial of Sir Chrilopher Blunt in State-Trials, vol. I. f. 
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contradiction was true. The queſtidn now is not to 
vou, my Maſters of the Jury, whether Bir Chrißo- 
pber Blunt is guilty of Treaſon, yea or no; for he 
confeſſes himſelf guilty of matter which is rebel - 
« on and inſurrection, and that of itſelf is flat Trea- 
Sir Chriſtopher Blunt ſaid hereupon, that he was 
now a man, what through weakneſs of his hurt, 
and through grief of his action, not himſelf, ſcarce 
mentis; therefore deſired not to be concluded 
by what he ſaid, for he hoped the Lords had call'd 
him thither rather to confeſs his faults, than to ex- 

c tuſe or defend them. we | 
Mr. Attorney ſaid, they muſt now proceed, and 
Sir Chriſtopher Blunt is not now alone ii queſtion : 
but as the Earl is concerned and intereſted in this 
cauſe, for order of proceeding, there was no man 
in the world but muſt be ruled by reaſon and by 
- precedent ; therefore if by theſe all men muſt, then 

-would he ſo proceed againft him. = 
Sir Chriftopber Blunt deſired them to proceed 
[againſt the others, for he would confeſs all that had 
been ſaid. But Mr. Attorney deſired to be heard 


againſt him, ut pena fit paucis culpa ab aliis. Now, 


to ſhew this point of treaſon, the indictment con- 
taineth the matters touching the Queen's perſon. 
In private caſes, if the ſervants ſhall come to their 
+ maſters with armed petitions, this is a ſhew of diſ- 
- obedience, and tendeth to deſtruction. To prove 
the point of notiora, 8 Hen. VIII. the Labourers of 
Len made an inſurrection againſt the Statute of La- 
bourers, for the increaſing of their wages. Hnienx, 
und all the Judges then reſolved this to be Treaſon. 
Trin. 27 Eliz. — in London making a rout 
in Southwark, upon information made againſt them 
in the $rar-tbamber, ſome of them were ſentenced 
to be whipped ;- whereupon others conſpired to riſe 
at Buwbill, and agree to whip the Mayor for ſuffer- 
ing the Prentices to be whipped. And this intend- 
"ing to riſe and make an inſurrection, was reſolved 
-by all the Judges to be Treaſon. 


39 Elz. Bradſhaw, and others in Oxfordſhire, ri- 


ſing to overthrow cloſes, and to reſtore tillage z the 
riſing was at I»ſlow-bill, the inditment was of Trea- 
fon and conſpiring the Queen's death, and adjudged 
treaſon againſt the Perſon of the . Now, if 
the law make this conſtruction of the acts of me- 
chanical men, what ſhall be thought of the acts of 
Earls, and other ſtrong Perſons intending to ſurprize 
the Tower, to take the City, poſſeſs themſelves of 


the Court, to call a Parliament; to change Gover- 


ment, to tolerate Religion? Theſe intents of force 
muſt needs tend to Treaſon. 
Lues, the men of Oxfordſhire, were hanged, drawn 
and quartered. B 123 | 
The Chief-Juſtice Popham delivered the rea- 
ſons of all this to be, for that by force to com- 
1 the Prince in any government, is in itfelf Trea- 


The Attorney. He that conſpires to take London, 
and to ſurprize the Court, this doth merely concetn 
the State: but this Catiline company, to conſpire 
- againſt the Queen herſelf, this concerns more ! but 


"the toleration of Religion, this of all things con- 
_ cerns molt! for ffm before her coming to the 
Crown, her Majeſty having holden fo co 


ant pro- 

leſſion of the Religion now eſtabliſhed, and . 

der reign, ſo bleſſed of God in it; and for her now, 

by 8 or otherwiſe, to be drawn to change 
ef © 3d 01. 1 183 * 21 8 N 1 


The Prentices of 


firmed by the Judges 


it, hat im and ingratitude againſt God, were 
it to think Ne Thi — for the changing of 
Religion, was the great cauſe” of the Spaniſh Inva- 
_ Hon intended in 88. and the many treacheries againſt 
the Queen's Perſon, by poiſoning her gloves, the 
mel of her ſaddle, and many other ways: there- 

re at the requeſt or compulſion of a ſubje& to 
change this true profeſſed Religion, her Majeſty 
would rather loſe her Crown, and venture her Per- 
" ſon itſelf in defence thereof, than ever ſuffer or en- 
dure it. Adeo periculoſum is this to think? Thele 
things I have ſhewed for precedents. Now for ſtory, 
ſee the Chronicles of our own Kingdoms. Queen 
1/abel; in the time of King Edward II. aſſembles 
great numbers, pretending for the good of the King 
and the Church ; this was a glorious pretence ! but 
' ſhe being upon the wings of her power, calling a 
Parliament in the name of the King, ſeeks the over- 
throw of the King, ſpecioſaque nomina culpis impo- 
nis. But the cataſtrophe, the «concluſion was the 


ſmothering of the King, and putting to death the 


Treaſurer and Chancellor: for, faid the, the letter 
of the law is ſuch, as we are all traitors ; therefore 
ſo long as the King lives, we are all in danger. 
The ſtory of Richard II. the Act of r Henry TV. 
calling a Pariiament, putting the King in Pomfyet- 


Caſtle, and the King's death following, are dan- 


gerous precedents, and too fitting theſe indi&- 


ments. This treaſon's bird hath been long a hatch- ' 


ing, like unto an Elephant's whelp, long 'a"breed- 
ing, but bred in a hollow tree, and diſeovered Be- 
fore it was fledged. ESO 9 

It was forecaſt, that if they were few, it would 
not be acted; if they were many, it would not be 


coneealed: therefore reſolved few ſKould know it. 


And upon the ſudden, even when the matter was 


to be ated, then all to have notice of it. And for 


the tale of being to be murdered in his bed, or to be 
ſet upon by Sir Walter Raleigh going to the Lord- 


Treaſurer's, this was but a buz, and ſo invented 


by them for a buz : but on the other ſide, it ſhall 
be proved directly, that they intended to kill Sir 
Walter Raleigh. It was objected, that the Queen's 


forces that would be ſuddenly raiſed, would be an 


impediment to this action; but to prevent this, it 
was reſolved to pretend that the State generally was 
with them now, where it may be ſome may think 


_ themſelves excuſeable of Treaſon, becauſe they 


knew not of the Treaſon intended, tho“ they were 


ou in the thing ated. For the clearing of this, 


r. Attorney referred himſelf to the opinion of the 
Judges in the point; whereupon 


it was delivered 
by my Lord-Chief- Juſtice, | 
That in caſe, where ſome pretended Treaſon, and 
others accompanied and aſſiſted them in any action, the* 
not knowing of the Treaſon intended, yet were they all 
offenders in Treaſon. he i bh) 


And for the honour of the Indictment, and ma- 


nifeſting the due of their proceedings, Mr. Secretaty 
deſired their judgements, whether in caſe, ben 
men were attors and abettors in ſucb a matter; whether 


the law charged them not in this point with dire Trea- - 


ſon againſt the Perſon of the Prince: which was af- 
tobe fo, and the angebe 

againſt every ſeveral 
he would firft begin with 


muſt ſo charge them. 
Now, for ſeveral 
ſon then arraigned, 


ir Chriſtopher Blunt, and with his own confeſſion - 


againſt him, The confeſſion of Sir Chrifep 
againſt kim, The confeſſion of Sic Chrif 
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2 . 


— 


a 


50 
Blunt * contained this, That the 2oth of January, 
he was ſent for by the Earl of Eſſex to come up to 
London ; whereupon he came, and was at Drury- 
- houſe when the conference was there the Sunday or 
Monday ſe vennight before the going into London, 
but came when the conference was ended. The 
reaſon of their going into London, as they did on 
Sunday the 8th of February, was, becauſe the alarm 
was given at the Court, and knowing into what ha- 
zard the Earl adventured, he went with him for 
_ . ſaſety of the Earl's life, as far as there might be 
wer in him, and thought it lawful for ſubjects to 
uſe force for their ſafety, and the ſettling of true 
Religion. And being aſked by Mr. Attorney, 


whether he was privy to the purpoſe of taking the 
Court; ſaid, he was privy to the conference of go- 


ing to take the Court, but it was a thing firſt to be 
- Conſidered of, but not reſolved. And being fur- 
ther aſked by the Secretary, if in their conference it 
was not reſolved, that if the Earl prevailed, and 
came to the authority he ſhot at, he would have ſuf- 
fered Toleration of Religion? anſwered, that he 
thought ſo; and ſaid, he ſhould be to blame to de- 
ny it; for the Earl had many times ſaid to him, 


that he liked not the forcing of men's conſciences; 


and in his uſual talk would ſay, he miſliked that any 
ſhould be troubled for their conſcience. 
ſecond confeſlion, he ſet down, that the Earl five 
_ days before his going into London, wrote down with 
his own hand, certain articles to be diſputed upon; 


_-whereof one was, whether they ſhould take the 


Tower ; another, touching the ſurprizing of the 
Court; and that the Earl uſually ſpoke of this pur- 


poſe to alter the government of the Realm. But 


And in a. 


- his. profeſſion 


* 
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it, and hath ever lived free from-giving offence by 
z and ſaving this unhappy action, he 


* 


- hath always been loyal and obedient to law, hath 


- communicated . with him; an 


accompanied the Earl ordinarily at ſummons, and 
the -reaſon of his 
words upon his firſt commitment, was ſup 


Mr. Mompeſſon to have been a Catholick, did — 
him to help him to a Prieſt, but grieved afterwards 
he was deceived in Mr. Mompeſſ.n.. And the Lord- 
Admiral proteſted he knew that Mr. Mampeſſan was 
not affected to that Religion, which Sir John Dau 
thought to be true;; but ſaid Mr. Mompeſſon had 


not kept word with him, for he promiſed upon his 

credit not to reveal his requeſt. _ Wt 
And to prove Sir Chriſtopher Blunt was an author, 

and a chief ſtirrer of the Rebellion in Loedan, the 


confeſſion of the Lord Sands was read, wherein was 
ſet down, that he went with the Earl to Sheriff 


Smith's, but went not into the houſe ; but being 


ſent for by the Earl, went with him, and came bac 


with him towards Ludgate ; and Sir Chriſtopher 


Blunt and the Lord Sands, at the chain before their 


coming to Ludgate, gave eharge upon the Queen's 


forces, and were both hurt at that place. ; 


Sir Chriſtopher. Blunt at the Bar confeſſed he was 
too forward in that action, and gave charge upon 
the Pikes, but denied the killing of . . . « .at that 


place, which Mr. Attorney charged him ,withal; 
but he deſired Mr. Attorney to think charitably of 
him, and not to charge him with that man's blood. 
Iben Mr. Attorney, proceeded. to prove, that 


where it was pretended and given out for a buz, that 


Sir Walter Raleigh ſhould have ſought to have Mur- 


dered the Earl, that indeed they. ſought to murder 


the Examinant deſired that might not have been ſet 
. down, becauſe it was no grace unto the reſt. 
Mf.rxr. Secretary deſired to know the reaſon where- 
fore he would not have had this ſet down, which he 
uaderſtood to be, for that the confeſſion was ſo libe- 
ral of matters ſo foul, as this being added, it would 
_  embroider the reſt. 
But Sir Chriſtopher Blunt ſaid, he was miſtaken ; 
but the altering of the government being moved, 
and the removing of the Secretary, he deſired for- 
bearance to expreſs any further matter, for gracing 
of himſelf. And in the ſaid confeſſion, Sir Chriſto- 
- pher Blunt ſeemed to diſſuade from the attempt in- 
. tended, but utterly diſliked the taking of the Court 
at that time of the night, 1 1 
For farther proof againſt Sir Cbriſtopher Blunt 
that he had wrought with the Earl for a Toleration 
of Religion, and ſought to ſeduce Sir Jobn Davis; 
the confeſſion of Sir Jobu Davis was read, wherein 
it was ſet down, that Sir Jobn Davis aſking of Sir 
« Chriftopber Blunt, if the Ear] had promiſed Tole- 


Sir Walter Raleigh, to which; pur poſe the confeſſion 
of Sir Ferdinando Gorge, was read; wherein, was con- 
tained, that the Earl and Sir Chriſtopher Blunt, that 
Sunday- morning that Sir Walter Raleigh had ſent 
to ſpeak with him, Sir Chriſtopber Blunt adviſed 
Gorge to kill him: and to this end, Sir Chriſtopher 
Blunt ſent four ſhot after him when he went to ſpeak 
with Sir Walter Raleigh. WS ab. 
But Blunt ſaid, that Sir Ferdinando Gorge did 
much wrong him in ſo ſaying „ bur-coofelled. that 
in reſpect Sir Ferdinando Gorge was to be one of the 
principal executioners in this buſineſs, he wiſhed 
Gorge not to go naked to Sir, Walter Raleigh, nor 
to go home to him, but to meet him upon the wa- 
ter, and to take ſome piſtols with him, that in caſe 
Sir Walter Raleigb ſhould not ſuffer him to come 
off, that then he ſhould be of force to come away, 
and bring Sir Walter Raleigh, with him; and this 
was his advice. F: as 6 7 
And being aſked by Mr. Secretary, whether he 
thought, or was perſuaded that my Lord Cobham, 


«ration of Religion, the Catholic Religion; Sir 
Chriſtopher Blunt anſwered, that the Earl gave good 
hope of it. And Davis in his confeſſion ſet down, 


that principally by the perſuaſion of Sir Cbriſlopber 
3 — became a Catholick ; therefore being 


lun 

taken and committed to Mr. Mompeſſan 's, he deſired 
Mr. Mompeſſon to help him to a Prieſt, But at the 
Bar, Davis ſaid, that many times he had conference 
- with Sir Cbriſtopher Blunt touching Religion, but be 
was not the original perſuader of him unto that Re- 
* but being bred up in Oxford, his Tutor, 
Mr. Allen, was a Catholick, and from him he took 


* 


4 
and others of the Council. 


or Sir Walter 
- gainſt the Earl ? 
Sir Chriſtopher 


Raleigh intended any ſuch thing a- 
Nane anſſered, that he did not 


believe that they ever meant any ſuch matter, not 
the Earl himſelf feared it not, only it was a word 


caſt out to colour other matters. 


* 


--- Gorge alſo confeſſed, that the Earl intended, after 


he had poſſeſſed himſelf of the Court, then to have 


gone into London with ſome rincipal , officers of 
the State carried with lym, andafter a while to have 
called a Parliament, and. ſettled | things to his 


V. | F And 


See alſo Bacow's Works, vol IV. p. 537. for the ſevera? confeſſions relating to Ef conſpiracy, as ſigned before the Lords, 


1600. 


And Mr. Secretary ſaid, that Sir Ferdinando Gorge 
being confronted with the Earl, had ſaid as much; 
and to ſatisfy thoſe queſtions, would have had Gorge 
ſent for, | a — 

To prove that Sir Chriſtopher Blunt would not 
take notice of the Proclamation 28 in London 
by an Herald at Arms, the conſeſſion of Capt. Ed- 
ward Bromley was read, wherein was ſet down, that 
the Earl coming from Sheriff Smith's houſe, ſaw in 
Gracechurch-ftreet an Herald at Arms, and ſent Sir 
Chriſtopher Blunt to him, to tell him, that he ſhould 
not approach the Earl, for he would not hear him 


abuſe the Queen's name. And to prove that Sir 


Chriſtopher Blunt was a chief director of things 
- done in the houſe that Sunday-morning the 8th of 
February, it was ſhewed, that Mr. Killegrew of be 
Privy-chamber coming that morning to Eſſex-houſe, 
Sir Chriſtopher Blunt meets him in the Court, and 
Mr. Killegrew told him, that he had a meſſage from 
the Queen to Sir William Knowles ; and hearing by 
Sir Chriſtopher Blunt that Sir William was gone, he 
would have - gone back again, but Sir Chriſtopher 
Blunt ſaid he muſt not go; and ſmiling upon him, 
wiſhed him not to take it diſcourteouſly, for he 
muſt ſtay him.. 


But Sir Chriſtopher Blunt ſaid hereupon at the 


For High- Treaſon. 


Bar, that the reaſon of the ſtaying of Mr. Killegrew . 


was this; Mr. Killegrew being a Gentleman whom 
he knew the Queen truſted, he told him, he would 
deſire him to ſtay in the houſe, and hear the matter, 
and ſee their proceedings, that ſo he might truly 
inform the Queen of that which he knew would be 
_ diverſly and ſtrangely ſpoken of. 
But againſt this, Mr. K/legrew himſelf ſaid, that 
he was ſtaid by Sir Chrifopher Blunt by theſe words ; 
] muſt deal ſomewhat unmannerly with you, and 
« ſtay you now till you have ſpoken with my Lord ;” 
and ſent Sir Jobn Davis to go tell my Lord of E/- 
ſex : whereupon the Earl, accompanied with divers 
others, came to Mr: Killegrew, 
- - Mr. Attorney perceiving ſome ſhiftings in Sir 
Chriſtopher Blunt's anſwers, willed him to confeſs 
things plainly, otherwiſe he would prove him guilty 
of the Earl's death, | 

Whereupon Sir Chriftopher Blunt wiſhed that his 
death were worthy to reſtore the Earl to life again ; 
- but for his confeſſions, they had always been plain 
and true from the firſt, and plain to all he knew: 
wherein he appealed*to Mr. Secretary, if he had 

found other by him. a ; 
Mr. Secretary acknowledged that he had always 
found him to deal honeſtly and plainly. | 
Nov, to come to the great matter againſt Sir Chri- 
fopber Blunt, and the reſt. The Queen's Majeſty 

having intelligence of their intended treaſons, yer 
graciouſly diſpoſed to extenuate the offence of the 
Earl, commands her Privy-councilF to meet at the 
Lord-Treaſurer's houſe on Saturday at night, and 
that night ſends Mr. Secretary Herbert to the Earl, 
to ſignify unto him, that it was the Queen's plea- 
ſure he ſhould repair unto her Council there; but 
the Earl refuſed to come. Mr. Secretary Herbert, 
the rather to invite his coming, offered to go in the 
coach with him alone without any light, or take 
boat and go Deer, that they ſhould go and come 
without being diſcerned by any; but the Earl ſtill 
_ refuſed, ' * a 5 . 

Sir Chriſtopher Blant confeſſed he heard of Mr. 
Secretary Herbert's coming, but wiſhed to God he 
had dealt more peremptorily with the Earl. 
Vor. VII, ; 


| 


was it true with him, that conſuet 
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Mr. Secretary Herbert ſaid, he was not to be more 

peremptory with him than in the words of the 

Queen's own meſſage, which he delivered directly. 

Mr. Secretary Cecil affirmed, that ſuch was the 
reſpect given to the Earl, and that nothing ſhould 
break out to the underſtanding of others, as it was 
once reſolved all the Council to have gòne home to 
him to his own houſe. ; 

Sir Chriſtopber Blunt ſaid, that the Earl kept very 
ſecret to himſelf the cauſe of his fending for to the 
Lords of the Council, and what Mr. Secretary 
Herbert's meſſage was; for being aſked what it was, 
he ſaid, that ſuch was the Queen's opinion of him, 
for all thoſe diſgraces, as her Council being to con- 


ſult of great matters, ſhe had ſent to have him a- 


mongſt them, and to have his opinion. 

Mr. Attorney further urged, that the Queen's 
excceding favour reſted not there, but even the ſame 
Sunday morning before his going into London, the 
Queen ſent Mr, Secretary Herbert to him, to ſignify 
to him, that her pleaſure was he ſhould come be- 
fore her Council, which he refuſed again 3 and thus 

udo peccandi, did 


tollere ſenſum peccati. Her Majeſty notwithſtand- 
ing, fn. both theſe refuſals, vouchfaſeth again the 


ſending unto him, maketh choice of his beſt friends 
and neareſt allies he had in the Court ; the Lord- 
Keeper, the Lord-Chief- Juſtice, two that loved 
him exceedingly well while he ſtood a good ſervant 
and a true ſubject; the Earl of Yorcefter and Sir 
William Knowles his near kinſmen. "Theſe Lords 
valiantly, (for ſo I will term it, and to their ho- 
nours I will ſpeak it, that it ſhall appear that in 
ſome gown-men there reſts as valiant minds, where 
the cauſe requires it, as in them that wear ſwords :). 
The Lord-Keeper ſtoutly in the midſt of his armed 
troops, commands the Earl upon his allegiance to 
deſiſt from his purpoſe, and to lay down arms, 
when others in the tumult cried, my Lord, my 
Lord, you ſtay too long; others ſaid, kill them! 
kill them! and at this time, Blunt adviſed the Earl 
to impriſon them, which is Treaſon in itſelf, , 

But Sir Chriſtopher Blunt ſaid, that his advice to 
my Lord then was, that the place was unfit to talk 
in, being openly in the Court, and that therefore be 
would withdraw into ſome private place, 

But my Lord-Chief-Juſtice Pon bam ſaid, that he 
himſelf hearing the company tumuluouſly cry, 
away, away, you loſe time, hereupon he ſtept to*the 
Earl, and perſuaded him to withdraw into ſome 
place private, and there to conſult, with them. 
And to manifeſt in what manner the Lords were te- 
ceived and uſed, 'and how they found the houſe at 
their coming in, a Narrative was read, ſet down by 
my Lord-Keeper, all under his own hand-writing, 
which was thus: That coming to Eſex houſe ye 
8th of February, about ten of the clock in the 
morning, they found the gates ſhut. Upon their 
knocking, the wicket was opened, but none of 
their ſervants ſuffered to enter in with them, fave 


only J. Hughs, who carried the Great Seal. From 


the gate to the houſe-door ſtood a guard of ſhot on 
both ſides ; at their coming in, the company afſem- 
bled tumultuouſly together ; before their coming 
to the hall-door, the Earls of Eſſex, Rutland, and 
Southampton came and met them, and divers others 
flocked about the Earl. The Lord-Keeper ſtepping 
to the Earl of Eſſex, told him, that they were 
ſent to know the cauſe of their grievance ; if there 
was any, the Queen 7 2 hear it. But hearing 
| 2 c 
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that he had aſſembled ſo many into that houſe, and 
not knowing for what cauſe, the Queen had com- 
manded them to command him to diſperſe thoſe 
companies. The Earl anſwered, that his life had 
been ſought; he had been perfiduouſly dealt with, 
and for his defence that company of his followers 
and friends were gathered together. The Lord- 
Keeper anſwered, if any ſuch matter was, he ſhould 
be heard and relieved. Her upon the Earl of South- 
ampton ſaid, that he was aſſaulted in the ſtreet by the 
Lord Gray. The Lord-Chief- Juſtice anſwered, he 
had Juſtice for that. The company gathering thick 


- 
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coming up towards the place, ſwore they would 
ſtab and kill the Counſellors ; © whereupon Abit 
tington ſent to the Earl of Eſſex, how viokntly - 
ſome men preſſed, how cruelly they meant againit 
the Counſellors ? Sir Chriſtopher. Blunt hearing thele 
words, ſaid, it was no time now to make orations. 
Whereupon the Ear] of Eſſex preſently departed, 
and word left, that if the Earl of Eſſex milcarried, 
in London, or if they offered to eſcape before his 
return, then the Lord-Keeper and the Chict-Juſtice 
ſhould be killed, | 

The Lord - Chief - Juſtice hereupon aſked Sir Chri- 


about them, the Lord-Keeper deſired the Earl of fopher Blunt, why they ſtood at the great chamber- 


Eſſex to draw aſide; and they conferring ſecretly, 
the company cried, Al, All. The IL. ord- Keeper 
told the Earl, that if he had any wrong done him, 
he ſhould be honourably righted. Then the com- 
pany cried, Away, away, my Lerd, they betray 

Jou, they undo you. All this while they were bare, 
© but hereupon the Lord-Keeper put on his hat, and 
commanded the Earls upon their allegiance to de- 
ſiſt, and lay down their weapons: and private con- 
ference being again deſired, they were. carried up 
- Into the great chamber, and as they went, ſome 
ſaid, Throw the Great Seal out of the windet; ſome 
ſaid, kill them, kill them ; others cried, away, 


gay. Then they were led into one of the Earl's . 


cloſets, The Lord-Keeper preſſing to ſpeak with 
the Earl, he ſaid, my Lord, be patient a while; 
I will go take advice, ſpeak with my Lord-Mayor, 
and the Sheriffs of London, and will be with you 
again within this half hour, Then the Earl de- 
_ "parted, and left them to the cuſtody of Sir Jobn 
Davis, Sir Chriſtopher Blunt, and Sir 17 Merrick, 
The Lords being thus in cuſtody, defired leave to 
be gone, or that they might ſend one to the Queen 
to let her know how they were uſed ; but this was 
denied them; and anſwered, that the Earl would 
return ſhortly, and till his return, they muſt not let 
them go. 

The Earl of Rutland's confeſſion being read after 
the former narration of the Lord Keeper's ; thereby 
it appeared, that the Earls of Eſſex and Soutbamp- 
ton and Sir Chriſtopher Blunt of long time had been 
diſcontented, and that Blunt many times adviſed the 
Earl to ſtand upon his guard; and it was the advice 
of the Earl of Southampton, Blunt and Davis, that 
the Lords ſhould be detained. : 

For the Earl of Rutland himſelf, Mr. Secretary 
ſaid, he thought him not to be acquainted with the 
plot; and the Earl of Eſſex himſelf had ſaid, that 
the Earl of Rutland was not privy to it : for his 
conceit of him was, and thus ſaid, that the Earl 
of Rutland knew it but two hours before, And 
ſaid Mr. Secretary, if equality of Juſtice would 
ſuffer it, he wiſhed that no blood more might 
be ſpilt; for it was not the blood of any man that 
was required, and the Queen ſhould gain more by 
their lives than by their deaths; and doubted not 
but her Majeſty, in this lamentable accident, would 
triumph in mercy, but where and when there ſhould 
appear no other cauſe but merely her exceeding 
mercy. The Earl of Rutland's confeſſion ſhewed 
further, that Blunt, when their going to the Court 
was intended, ſaid, O how fearful, and of how ſe- 
veral humours ſhall we find them, when we come 
to the Court ! 

Further, to enforce the hard uſage of the Lords, 
the confeſſion of one Whittington was read, who 


ſaid, That after the Lord-Keeper and the other 


Lords were in the inner room, other company 


the door. 


door with muſkets charged and matches in their 
hands; which, through the key-hole, the Lord- 
Chief-Juſtice ſaid, he diſcerned. x 
Davis anſwered, and ſaid, he was charged wi 
the cuſtody of the Lords, but againſt his will, for 
he much more deſired to have gone with the Eadl 
into London, and that the Earl of Southampton, Sir 
Charles, Davers, or ſome other might have kept 
them; but the Earl of Eſſex ſaid no, he would but 
go take order with London, and come again within 
half an hour, in the mean time he ſhould keep 
them. Then Captain Salisbury having the guard of 
the muſkets, was very violent and ſo diſordered, as 
he doubted what he would attempt, and, contrary 
to the will of others, brought up the ſhot ſo near 
And Sir Fobn Davis ſaid, that leſt the 
fury of Salisbury ſhould attempt beyond that was 
meant, he ſometimes paſſed amongſt the ſhout, and 
to ſatisfy the Lords that no harm was meant them, 
he came in to them, whom when he eived in 
ſome fear, he aſſured them that there ſhould be no 
force offered them. i 
But the Lord-Chicf-Juſtice told Sir Jobn Datu 
at the Bar, that he had no reaſon to think they were 
in fear, and bad him tell what words the Chief- 


Juſtice then uſed, which were theſe : If they did 


take their lives, it was but the cutting off of 4 few 
years; and when Gorge came, and would have let 
out the Lord-Chiet-Juſtice only, he refuſed to go 


except they might all go, and ſaid, as they came 


8 lo they would go together, or die toge- 
ther. ' | 

And Sir Jobn Davis (aid, that the better to aſſure 
the Lords that no harm was meant them, he went 
up to the Ladies, and intreated the Countels of 

ex to come down, and be amongſt them: the 
making ſome pauſe at it, ſaying, with what com- 
fort can I go amongſt them? he perſuaded her to 
go and be amongſt them, the better to aſſure them 
that no barbarous uſage ſhould be offered unto them. 
And that he behaved himſclf reſpectfully towards 
them, being uncovered before them, when others 
ſtood covered by them: and ſuch proviſions as the 


houſe had, he prepared for them, and ſet them a 


dinner, | | 

But the Lord-Chief-Juſtice ſaid, my Lord-Keeper 
and he, told Davis, they would cat none of my 
Lord's meat. * 

But at the coming down of the Counteſs amòngſt 
the Counſellors, Sie Jobn Davis ſaid, that he per- 
ceiving the Lords in great doubt. what the Earl 
meant, and hearing them ſay to my Lady, what 
a ſtrange courſe - is this the Earl. of Efſ:x taketh? 
thereupon Sir -Zobn Davis ſaid, that it he did per- 
ceive that the Earl intended any hurt unto the Queen, 
his ſword ſhould be the firſt thit ſhould be drawa 
againſt him. And the Lord-Chief- Juſtice 
what was become of the Earl all that while, they _ 


having 
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having then ſtaid from eleven of the clock till it was 
almoſt two, ſaid, the Earl will be deceived of his 
purpoſe, if he hope upon the city, for the Citizens 
are faithful to the Queen, Then Davis anſwered, 
the Earl had good hope of the city. It being re- 
plied, that perhaps ſome looſe people might fall in 
to him, but he could have no good hopes of any 
that were ſubſtantial and good citizens; Davis ſaid, 
my Lord is ſure of the city, for of twenty-four Al- 
dermen he is ſure of twenty-one ; and my Lord in 
this action will ſet ſuch aids in the city in all places, 
as no ſpoil ſhall happen. 

But to the honour of the city of London, Mr. 
Attorney often repeated, that of all the City, not 
one man, ſave only one ſorry prentice, was found 
to take part with him, and of Inns-of-Court-Men, 
not one man that followed him. 

Sir Jobn Davis being farther aſked, when he firſt 
was made acquainted with this purpoſe of the Earl's, 
he ſaid he knew not of it till the Sunday ſevennight 
before their riſing, and then their purpoſe was to 
ſurprize the Court at ſuch a time as he ſhould have 
ſmall oppoſition ; and that they met twice that Sun- 
day or Monday before their riſing, at Drury-houſe, 
when they conſulted about ſurprizing the Tower and 
the. Court. But debating longs they could not 
agree; whereupon breaking off, the Earl ſaid, he 
-would ſet order for all himſelf, ſince they could not 

ree on it ; which were the Earl of Southampton, 
Sir Chriſtopher Blunt, Sir Charles Davers, and Sir 
Jobn Davis. | 

Hereupon Mr. Secretary told Sir Chriſtopher 
Blunt, that the Earl had confeſſed that he had been 
a principal iaſtigator of him to theſe acts, and a 
mover of him to plots more pernicious to the State 
than theſe. . 

Sir Chriſtopher Blunt ſaid, Hath my Lord that 
gone is, ſaid ſo by me? Well, ſince I am fo nearly 
touched in honour, and my reputation ſo far charged, 
I will tell you, Mr. Secretary, what I have coun- 
ſelled him, and what I have kept him from. 

Mr. Secretary ſaid, the Earl tor part of his Sacri- 
fice to God, had left it under his own hand all 
that he could diſcloſe of all confederation in this 
matter. 

Sir Chriſtopher Blunt ſeemed ready at the Bar to 
have diſcloſed farther matter againſt the Earl, but 
referred to my Lord-Admiral and Mr. Secretary, 
| whether he ſhould there utter it, or privily deliver it 
to them two; which afterwards he did, being 
brought into the Court of Wards to them after 

Judgement was given. R 

Mr. Attorney proceeding with his evidence, de- 
fired attention, ſaying, That the laſt day he gave 
evidence againſt the -Earl, ſince which time it had 
been rumoured, that tho? the letter of the law was 
ſtrong againſt the Earl, and his act expounded by 
the Law to be treaſon, yet his intention was not to 
touch the Queen's perſon or her State. But the Earl 
himſelf (whoſe Soul he doubted not but was with 
God, for his end was moſt penitent and chriſtian, 
before his death revoked all his Juftifications made 
at his arraigning, ſave only one original purpoſe, 
not to lay hands upon, the Queen; and wo. 4 it up- 
on his death, that he meant nat ta lay violent 
bands upon the Queen's perſon ; yet remembring 
the tumultuous behaviour of them in his company 
at his houſe, ſaid, that he feared he ſhould have 
been forced to ſome wrong againſt the Queen's 
perſon. | | 


for High-Treaſon. 


Whereupon the Lord-Admiral affirmed, that the 
Earl of Eſſex ſaid, It was fit he ſhould die, for ihe 


Queen could not live and he too. 
Mr. Secretary alſo delivered how clear a confeſ- 


ſion the Earl had made of all things; how long 


time four of them of her Majeſty's Privy-Council 
at his iotreaty had ſpent with him in the Tower up- 
on Saturday before, and how he had revoked thoſe 
imputations he had caſt upon ſome men, and thoſe 
aſleverations he had in his own defence. Therefore 
for his part, he muſt needs judge charitably of him, 
and forgive ſuch wrongs as the Earl had done him; 
and if the diabolical imputation which the Earl at 
his arraignment caſt upon him, further moved 
him to impatiency than his wont was, or was fit, 
he deſired them that heard it to pardon him, for the 
provocation made him to forget all bands of ſpeech. 
Now was read ſome parts of the Earl's laſt confeſ- 
ſion, which contained four ſheets of paper, all writ- 
ten with the Earl's hand, and it being ſhewed to 
Cuffe at the Bar, he acknowledged it to be the Earl's 
hand-writing. Out of the Earl's confeſſion this 
was only read : That Blunt, Cuffe, Temple, and 
ſome others, tho' they were not preſent at Drury- 
houſe, yet they were privy to more dangerous prac- 
tices and plots than theſe. And Cuffe being brought 
face to face before the Karl, the Earl charged him 
to call to God for mercy, and deal truly with the 
Queen; for he being to go out of the World, muſt 
deal truly with his ſoul. Cuffe ſaid, it was long be- 
fore he could be allowed pen and ink to write; elſe © 
the Earl himſelf would have cleared bim, as he did 
in theſe things, that in a few words he ſet down 
which being read to the Earl, he ſaid, true; and 
ſtill as he read, he ſaid, true; out of which Cuffe 
would infer, that the Earl being truly remembred - 
of things paſſed, would have cleared, and not left an 
accuſation upon him. But theſe ſeemed to be other 
matters than ſuch wherewith the Earl had charged 
him, And Cuffe denied not, but being confronted 
by the Earl, the words aforeſaid were uſed to him. 
Then was read an abſtract of the Earl's conſeſſi 
in theſe words : 
He thanked God that he was thus prevented, for 
otherwiſe he knew not what miſery might have be- 
fallen this land. He ſaid, that men would wonder, 
if they knew how many motions had. been made 
unto him, to remove the evils of the Common- 


wealth. He confeſſed that his rebellion was firſt - 


lotted when he was priſoner at the Lord-Keeper's 
ſe; he intended to have ſurprized the Court with 
a power of men, and afterward the Tower, to have 
countermined his actions, and been a bridle to the 
City, and then to have called a Parliament. He ſaid, 
that London was a danger unto his ſoul, and the cauſe 
of his rebellion; for if he had not truſted to thoſe 
of Londen, he had not taken this courſe. - He called 
the men of London a baſe and cowardly people, 
ſaying, that he drove them from their barricadoes 
with two rapiers a- croſs, and would undertake to 
ſack Londen with four hundred men. He called 
himſelf a burden unto the Commonwealth to be 
ſpewed out. He called this his fin, a great ſin, a 
bloody fin, a crying ſin, and an infectious fin, in- 
fecting with a leproſy both far and near. He de- 
ſired his life to be ſhortned, for that he knew the 
Queen could not be ſafe ſo long as he himſelf was 
living. He deſired private death, to avoid the ac- 
clamations of the People. | | 
The 
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This abſtract read, Sir Chriftopher Blunt ſaid, he 


muſt needs confeſs he was privy to the ſpleen that 
was carried againſt Mr. Secretary, and was too far 
conſenting to his hurt; but never gave allowance or 
was mover of the Earl to this 199 | : 
Mr. Secretary interrupting him, wiſhed him to 
conceal nothing that tended to the diſcovery of theſe 
treaſons. For matter of injury intended. againſt 
him, he wiſhed not the naming of them, he did 
forgive them. | 
Sir Chriſtopher Blunt faid, that was favour out of 
his charitale diſpoſition, more than he himſelf was 
worthy of.” 

Mr. Attorney proceeding, ſaid, the Queen had 
charged thoſe of her Council to ſay nothing in this 
buſineſs, but what might plainly be 7 if it 
were objected; for ſhe would go with her juſtice 
untouched : therefore he would open matters, and 
which though they - of the Jury need not to take 
as any part of their evidence ; yet becauſe they 
were true, and fortified the matter divulged and 
proclaimed through the Realm, for the honour of 
the Queen, though againſt an Earl that was execu- 
ted, he would diſcloſe unto them how this Treaſon 
had a deeper root than moſt were aware of: where- 
fore you ſhall plainly have it proved unto you, 
That there was a correſpondence betwixt the Earl of 
Effex, Sir Chriſtopher Blunt, and the Arib Traytor 
Tyrone; and this ſhall be proved unto you by the 
Earl's own creatures. Thus it fell out, after he 
had ſixteen thoufand foot, and thirteen hundred 
horſe under his charge; ſuch an army, as he himſelf 
ſaid, ſhould make the earth to tremble where he went. 
It was pretended by him that he would go into the 
north againſt the Rebel, but never intended ; as ap- 
. peared; for Lee muſt go to the Rebel, but the Earl 
muſt not know it; and Blunt muſt ſuffer it, being 
Marſhal, but give no warrant for it. Lee goes to 
Tyrone, finds the Rebel up in proud terms againſt the 
Engliſh nation, railing againſt the Earl of Eſſex, as 
that he ſought his life, and hired ſome about him 
to perform; which was a baſer thing than ever he 
had offered to his father, or would do againſt him : 
but theſe terms were after qualified. Lee returning, 
brings anſwer from Tyrone, that he deſired confe- 
rence with the Earl, and would give his ſon for 
pledge, and ſends word, that if the Earl would 
follow his counſel, he would make him the greateſt 
man that ever was in England. Lye being returned, 
the Earl of Eſſex repairs to the place where Sir 
Chriſtopher Blunt lay, where this being told him, 
he ſhook his head ar it, but ſaid nothing. Now the 
Earl of Eſſex gathers his army towards winter, takes 
his journey towards the north, goes with pretence 
to fight ; but coming there, entertains a "key with 
the Rebel ; being jealous leſt any ſhould hear it, 
takes order that the Earl of Southampton ſhould 
keep all men from coming near, and he alone goes 
to parley with the Rebel. The effect of this was 
confeſſed by Lee while he lived, and to make it 
evident, the plotting of treafon between thoſe two 
Earls, you ſhall underſtand it by an intelligence 
that paſſed, which were it not the thing had been 
ſeverally plotted, it had been "impoſſible to have 
been advertiſed: for no bird upon her wing could 
have carried the news in that time. Sir William War- 
ren, à man moſt truſted by the Rebel of any Eng- 
lifhman, he went to Tyrone the 28th of September; 
the Earl of Eſſex landed in England but the 26th of 
September; and Tyrone could then tell Warren, that 
he ſhould ſce a ſtrange alteration in England ſhortly, 


and it ſhould not be long &er he ſhould fee him 
have a good ſhare in England. This paſſed in the 
north of Ireland. In the ſouth of Ireland, one Mac- 
Pueys, Secretary, confeſſed, That it was agreed, 
the Earl of Eflex ſhould” be King of England, and 
Tyrone Viceroy of Ireland. In the middle of Ireland, 
Fitz-Maurice, ſiſter's ſon to Tyrone, affirms the ſame, 
and ſays, that whenſoever the Earl of Efex ſhould 
need men, then it is agreed, that Tyrone ſhall find him 
a continual ſupply of 8000 men, and Fitz-Mawrice 
hearing theſe things agreed betwixt the Earls, ſends 
to know what he will have him to do, leſt he enter 
into attempt to the croſs of their purpoſes. The 
Earl of Eſſex being commanded by expreſs Letters 
that he ſhould not come over, he notwithſtanding 
comes over, - brought all the ſtrongeſt ee 
away with him, left the kingdom at all adventures, 
only truſts the rebel Tyrone's word for the ſafety of 
that whole Kingdom. It may be thought theſe 
things more fitly ſhould — been urged againſt the 
Earl himſelf; but the cauſe was, one, the ſhortneſs of 
time; another, becauſe all the Lords were ſatisfied, 
and ſaid there was treaſon full enough proved againſt 
him, and it ſatisfied to condemn him. And when I 
was there entring into this matter, the Lord-Steward 
ſaid to me, Mr. Attorney, I perceive you have 
more to ſay, but I enjoin you phate for the reſt. 
Now for proof of theſe things thus plotted in 
Ireland, the confeſſion of Lee was read, who was a 
man the Earl had good opinion of, and he fo de- 
voted to the Earl, as he wiſhed this own head mighe 
have ſuffered for him. Lee confeſſed, that on the 
Sunday, when he heard they were proclaimed Trai- 
tors, he was mightily ee and grieved at 
the impriſonment of the Earls, and ſtuck not to 
profeſs unto ſome, that he could be contented to 
ſpend his life for their delivery, and thought it an 
eaſy matter to be performed, if ſix reſolute Gentle- 
men would undertake it, and named them. And 
whereas the Earl denieth that ever he ſent him to 
Tyrone, yet he thought the Earl knew when Sir Chri- 
Aopber Blunt ſent him, for this reaſon, that the Mar- 
ſhal never did any great matter without the Earl's 
Yivity: And that this matter was fuch, as the 
arſhal would give him no warrant in writing for it. 
And when he was returned from Tyrone, the Earl 
of Eſſex then made a ſecret journey to Sir Chriſta- 
pher Blunt*s houſe, where Sir Chriſtopber Blunt lay 
hurt. And Lee ſaid, that at his coming to Tyrone, 
he found him proud, and railing at our nation, and 
ſaid that the Earl had hired ſome to take his blood; 
but afterwards told Lee that he had ſent Efſexa 
meſſage by Snede his Secretary, that if he would 
agree with him, he would make him the greateſt 
that ever was in England. And Lee further con- 
feſſed, that he knew Ee, Blunt, and Tyrone were 
all one, and all held one coutſe. n 1 
Sir Chriſtopher Blunt confeſſcd, he knew of Lees 
going to Tyrone, but denied that he had ever no- 
bee what he ſaid to Tyrone. It was true, he gave 
eave unto Lee to go to Tyrone, and the Earl of 
x 4g privy to it, yet the Earl in his life de- 
nied it, 3 | 
But my Lord-Chief- Juſtice noted, That it was a 
thing - fire upon betwixt them, that Zee and 
Blunt ſhould take this upon them; and for the 


fact, Lee and Blunt ſhould have a pardon granted 
them, which was done by the Earl : this being 
about the 8th of Auguſt; yet the Earl of Eſſex wrote 
over hither to the Lords of the Privy-Council, 
of Auguſt, in theſe words: Your Logd- 
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« lows are grown to; yet muſt theſe fellows be 
« taught courage to fight, or elſe this Rebel will 
% never be ſubdued.” EN 

Further was read, a letter all of the Earl's own 
writing, dated the 8th of OZober, written to the 
Lord Mount joy, after his — in Ireland, and the 
Earl here in England; ſignifying, that Lee is 
4 one ſo near to me, as I mult needs intreat your 
« Lordſhip to do what you can for him, tho? it is 
© not in your power to do what you would: you 
« ſhall find him a man of better ſervice than any is 
« in Ireland. When I came thither, I found him 
jn good place, and ſometimes he entertained me 
« to his great charge ; which with your favour you 
« muſt enable him to again. And let it be my ſuit 
* to you, to do him what good you can.” 

From out of theſe letters, it was urged by Mr. 
Attorney, that Lee was a, man wholly plotted for 
him, The 26th of September, the Earl of Eſſex 
came to the Court; the 28th of September, Captain 
Warren talks with Tyrone. Warren confeſſeth, that 
Tyrone ſware, that within two months he ſhould ſee 
the eſt alteration, and the ſtrangeſt that ever 
he ſaw ; but Warren underſtood him not. Then 
faid Tyrone, I hope e' er long to have a good ſhare in 
England. ' | 
The confeſſion of one Knowd, Secretary to Owney 
Mac- Rorey, taken the 16th of February, was read, 
wherein was ſet down, That Owney Mac-Rory having 
ſecret intelligence of the plot betwixt the two Earls, 
. Effex and Tyrone, wrote and ſent ſo twice, and de- 
fired to be advertiſed thereof, that he might do no- 
thing contrary to their deſigns. ,, But Tyrone grew 
ſuſpicious, leſt the matter ſhould break out too ſoon; 
yet the effect of the anſwer was this, that the Earl 
of Eſſex ſhould be King of England, and he Vice- 
roy of Jreland. And that for a while he ſhould at- 
tempt nothing upon the Exgliſb; and proved, that 
the Earl had left ſixteen barrels of powder in the 
north. And Knowd being aſked by a Gentleman, 
upon his returning out of the north, what news ? 
ſaid it was agreed, that Eſſex ſhould be King of 
Eugland, and Tyrone Viceroy of Ireland. a 
Turlagb Mac-Davy O Kelly, being a meſſenger 
from the M... rebels, and brought the anſwer to... 
ſaid, the Earl of * Eſſex was to go for England, and 
take that kingdom, and they to help him; and 
amongſt - thoſe rebels it was reported, the Earl of 
Eſſex wrote a letter to the Earl of Tyrone, to follow 
his matter thoroughly: for now was the time. 
The confeſſion of Thomas Hood, ſiſter's fon to 
James Fita Maurice, Baron of Lixnow, and a man 
in great credit with this Baron, was read; wherein 
be ſhewetb, that being with James Fitz- Maurice at 
his houſe, about Michaelmas, when the Earl of E/ 

came over from England, Fitz-Maurice aſked 


Ax | 
him, what friends the Earl of Eſſex had in England? 


who ſaid, be knew not; but heard the Earl was 
well beloved in England. Then Fitz- Maurice told 
him, that the Earl of Eſſex was gone for England; 
had diſcharged many ot the forces, and that the 


Earl of Deſmond had ſent him word, that it was 
"tended to Treaſon, although he intended no harm 


unto the Queen's perſon, laid he was forry. he had 


agreed the Earl of Eſer ſhould be King of Eng- 
land, and Tyrone . of Ireland. 1 * 
Hletberington's confeſſion, and ſome others, were 
ſpared reading, becauſe they only concerned the 
| of EH Tr. MN 
Now Mr. Attorney opened, that notwithſtand- 
ing all thoſe plots, bees and treaſons, were 
kan io the Queen; yet, alter Aly hits 9 gracigully 
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Fer High- Treaſon. 


« ſhips would not think what cowardiſe theſe fel- her Majeſty regarded 


him, and was pleaſed to co- 
as to have him privately to come 
before ſome of her Privy-Council only at the Lord- 
Treaſurer's, ſent one of her Secretaries twice to 


ver his offences 


him, offered to paſs in all ſecrecy ; nay, Mr. Se- 
cretary ſaid, for fving his honour, that none ſhould 
take notice of any thing. They once all propoſed _ 
to have gone home to Eſſex-houſe to him, and during 
all the time of his reſtraint from Court, his letters 
have always had free paſſage to the Queen, and ſhe 
ever gave the reading to any thing he ſent. Where⸗ 
fore, Mr. Attorney ſaid, the action breaking out 
into that it did, it was a great mercy of the Queen's, - 
that in flagranti crimine, he was not,” according to 
the martial law, preſently put to the ſword. 

* here the evidence ended againſt Sir Chriſtopher 


And then Mr. Sollicitor-General urged new evi- 
dence againſt Sir Charles Davers. .. 
Mr. Sollicitor Flemming beginning, ſaid, He 
would prove Sir Charles Davers guilty of all the 
Treaſons charged againſt Sir Chriſtopher Blunt, and 
that he was a principal plotter, diſputer, officer, and 
actor in all their treaſons. In fine, he was aſſigned 
to be keeper of the preſence-chamber ; where, upon 
a ſignal given, all the Nobles to afſemble, and 
paſſing to the privy-chamber to preſent" themſelves 
to the Queen: and for making their way firſt,” 


ſhould apprehend, Sir Falter, Raleigh, captain. | 


be ſaid 
Chriſtmas the Eatl adviſed with 15 how he might 
Abe | 


who gave 
his life. | 
that followed for the foul murder he had committed. 


the guard; and afterwards ſome of the privy-coun- 
ſellors, and ſome other Lords. Thee being feized 
upon, they ſhould afterwards have been put to an 
honourable tryal, and afterwards a _ Parliamey 

ſhould be called, and government eſtabliſhed ; 1 
ſo principally did the Earl of Ex count upon this 
gentleman, Sir Charles Davers, and ſo ſecret did he 
hold him to him, as that before Chriſmas laſt the 
Earl diſcovered his intent to him, and told him he 

would lay fuch'a plot for taking the Court, as he 


would not be reſiſted. And when Sir Charles Da. 


vers was in the Country, the Earl would not enter 
into conſultation about the buſineſs, until Sir Charles 
Davers came up; and ' meſſengers were diſpatched 
preſently for him. Upon his coming up, a meeting 
was had at Drary-bouſe, where divers projects were 
made, Davis, Davers, Blunt, Gorge and Southamp- 
ton being preſent, amongſt w hom it was agreed, the 
taking of the Tower to be very fit, for che better 
countenancing of the action. 
The chiefeſt defence and pretence that Sir Charles 
Davers uſed, was the great love he bore to the Earl 
of Southampton, who heretofore had caufed bim his 
EN having gained him his life, he thought 
owed his life unto him in any thing he ſhould 


, „ 


command him. yr hes | 

But Mr. Sollicitor ſaid, it behoyed him rather to 
have been grateful and ſerviceable to the Queen, 
him life, more, than tq him that ſued for 
But this was the juſt revenge had of God, 


Sir Charles Davers perceiving that his act had ex- 


ſo fat forgotten himſelf as to plead Not gbilty ; for 
it was not his purpoſe coming thither to defend, or 
deny. any thing, but to confels all things that could 
againſt him: Therefore Torffelſed, that before 


that | his acceſs 
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make his way ſo to the Qeced, 


 _ Þounded; as, whether the 
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to her ſhould not be reſiſted. But this was not re- 
ſolved till bis return out of the 7 When 
at Drum - bouſe, they meeting, and Littleton com- 
ing thither _ the laſt, it was reſolved, the plot 
ſet down by the Earl's own hand, were firſt, to 
take the Tower: for reaſon he yielded this; it 
would be a countenance to the action; the taking 
of the Court, for Which he would have ſo many a- 
ble men, as they would at any time poſſeſs all the 

acesof the Court. The manner to be this : Sir 
Chriſtopher Blunt to have the gate; Sir Gilly Mer- 
rick, the hall; Sir John Davis, the great-chamber ; 
Sir Charles Davers, the privy- chamber; the Earl 
himſelf ſhould come all along by land : at his com- 
ing into the great chamber, he ſhould put himſelf 
betwixt the halberts, (meaning, that he ſhould ſtep 
to the corner where the guard uſually ſer up their 
halberts againſt the wall) and poſſeſs himſelf of 
them, ſo as by them he would have no hurt, and 
perhaps he ſhould find of the guard apt to take his 
723% Lord Admiral ſaid, it was a fair warning to 
the guard, that they uſe not that faſhion of ſetting up 
their balberts in that manner. J 
When the earl was thus come into the great 
chamber, divers of the Lords ſhould come out of 
the preſence thither, and ſaluting him, to welcome 
his coming to the Court; then the Earl with ten 
or twelve Noblemen, to take their way into the 
Privy-Chamber. | | 
It being aſked, what ſhould be done with them 
ſhould make reſiſtance to this attempt ; it was 
anſwered, it was meant they ſhould be ſeized upon. 
And the Court being quieted, then to ſend to ſatisfy 
the City z and then not long after, to call a Parlia- 
ment. y 
A further confeſſion of Sir Charles Davers being 
read, there were ſet down the ſubſtance of the Earl's 
former articles, and theſe queſtions farther pro- 
ourt and the Tower 
ſhould be N at one time; and whether this 
attempt ſhould be with many, or with few; if with 
many, where the number ſhould aſſemble; and 
whether it ſhould not be fit for the Earl and ſome 
others to be armed with Privy-Coats ; and who 
were fitteſt Perſons to have cuſtody of the Lord- 
Admiral and the Secretaries. ; 

Theſe and ſome further matters alſo, Sir Ferdi- 
nando Gorge pag confeſſed, were diſputed upon. 

And ſaid Mr. Secretary, ſince this is a World 
wherein Princes muſt be accountable for their do- 
ings to their Subjects, that men ſhould not marvel 
why like proceedings were not had againſt. Sir Fer- 
Ainando Gorge as theſe, the reaſon of forbearance was 
not that he had deſerved better, or was otherwiſe 
conceited of, than to be'an Arch-Fraitor z but becauſe 
he was che infrument of faving.and letting go thoſe that 
were ſent from the Queen to Eſſex-houſe : and for 
this cauſe divers of her Majeſty's Privy-Council 
had been ſuitors to her Majeſty for ſparing his life 
for a time, though for their opinions of him, they 
held him an original and principal Traitor; and 
that he adviſed more miſchievouſly than any other, 
for he would have had the Court fired upon the ta- 
king of it. Sir Charles. Davers till profeſſed, as he 
had done often, that he was privy and a diſputer of 
all theſe plots, bur never was any deviſer of any, or 
inltjgator of my Lord in theſe things. Sir Chriſfto- 
pber Blunt for further clearing himſelf, ſays, he knew 
not of this plot, till his coming to London, upon 
the Eätl's Tending for him; that they had allotted 
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him to place, he knew; but to what office, he 
knew not. And the more to be commiſerated, he 
beſought the Lords Commiſſioners to remember what 
natural conſiderations were to tie him to the Earl; 
having married bis Mother. Now to how many ad- 
ventures the obligations of love, and following of 
that Earl, had before carried him, the World did 
know; and how liberal, prodigal and venturous I 
was of this life of mine, while it was my own, good 
Mr. Secretary, pleaſe to remember anc! report truly 
to the Queen. I beg it of you, becauſe I have 
moſt offended you, and have no cauſe to expect it, 
but from the bounty of your honour and charity. 
Mr. Secretary told him he freely forgave wharſo- 
ever he conceived might give cauſe to him to be of- 
fended, and would truly perform for him what he 
deſired, and would defire my Lord-Admiral to join 
with him in it; though he ſaid he need not ſeek it 
of them, for the Queen would require it at their 
hands, to be truly informed of all their defires. 
Then ſaid Sir Chriſtopher, I muſt needs confeſs that 
heretofore, I having done much to her Majeſty's 
ſervice, adventured my life many times, as the 
marks of this my wretched carcaſe will ſhew z ha- 
zarded my fortune when it was at the beſt, and all 
for the honour of her Majeſty, and in her ſervice, 
and yet ſhe never vouchſated notice of me or my 
ſervice : it gave no little diſcontentment to me, but 
this never had the power to have an ill thought 
againſt her Majeſty. Therefore once again I beſeech 
you, that being as I was to that Earl, you pleaſe to 
relate to her Majeſty what you find by me, and 
what I have ſaid to you. And to ſtay any fury go- 
ing upon me, I here confeſs myſelf guilty of all 
that can be ſaid againſt me, and moſtworthy to have 
deſerved death; wherefore renouncing all juſtifica- 
tion or extenuation of my offence, I wholly caſt 
myſelf at her Majeſty's mercy. Sir Charles Davers 


made the like proteſtation. 


And ſo ended the evidence againſt Sir Charles 
Davers. . 5 
Againſt Sir John Davis, Mr. Francis Bacon u 

the evidence, beginning with diſcourſe upon the 
former ground of Mr. Attorney's, that every rebel- 
lion implied deſtruction of the Prince, and that in 
the precedents of Edo. II. and Hen. IV. the pre- 
tence in both was as in this, againſt certain Subjects, 
the Spenſers in one, and the Treaſurer in the other. 
And this ſtile of proteſtation that no harm was in- 
tended to the perſon of the Sovereign, was common 
in Traitors. Manlius, the lieutenant of Catiline, 
had that very proteſtation; but the proceeding is 
ſuch in this, as no long diſcourſing needs to prove it 
Treaſon, the act itſelf was Treaſon." The princi- 
pal offences charged upon Sir Jobn Davis were two, 


one that he was a plotter, and of the ' Council” at 


-houſe: Another that in the inſurrection he 
had the cuſtody of the Privy-Counſellors in Efſex- 
houſe, which had a correſpondence with the action 


in the ſtreet, The plot and inſurrection entered into, 
was to give laws to the Queen; the 9 
r 


was to have a choice band of men for 

not met together by conſtellation, but aſſembled up- 
on ſummons and letters ſent: for, ſaid Mr. Bacon, 1 
will not charge Sir Jobs Davis, although he be a 
man ſkilful in ſtrange arts, that he ſent ſpirits a- 
broad, but letters were ſent about this matter. The 
things to be acted were the matters conſulted of, and 


then to deſign fit perſons for every action 3 and for 


mutual encouragement there was à lift of names 
c | drawn 
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drawn by the Earl, and theſe Counſellors out of 
them were to elect fit perſons to every office. The 
ſecond plot was in taking of the Court, and in this 
conſultation he was penna Philoſophi ſcribentis; you 
were clerk of that Council-Table, and wrote all: 
and in the detaining of the Privy-Counſellors, you 
were the man only truſted. And as the Earl of Rut- 
land ſaid, you held it a ſtratagem of war to detain 
ledges, and was meant to have carried the Lord- 
— with the Great Seal into London; and to 
have had with you the Lord - Chief- Juſtice, a man 
for his integrity; honoured and well beloved of the 
Citizens; and this Achizopbe! plot you thought to 
have followed. | 22 
Sir Jobn Davis hereupon told Mr. Bacon, that if 
with good manners I might, I would long ſince have 
' interrupted you, and ſaved you a great part of la- 
bour; for my intent is not to deny any thing. I have 
ſaid, or excule that I have done, but to confeſs my - 
ſelf guilty of all, and ſubmit myſelf wholly to the 
Queen's mercy. But in that you call me Clerk of 
that Council, let me tell you; Sir Charles Davers 
was writing, but his hand being bad, I was deſired 


ato take the E and write. But by and by the Earl 


ſaid he would ſpeed it himſelf ; therefore we being 
together ſo long, and doing fo little, the Earl went 
to his houſe, and ſet down all with his own hand, 
which was formerly ſet forth, touching the taking 
and poſſeſſing of the Court. | 0 
The examination of Sir John Davis was read, 
which was to the effect as before is ſet down touch- 
ing their conſultations of taking of the Court; but 
added, it was agreed they ſhould all come by land, 
and make their way to the Queen's own perſon, and 
- hoped to find way in the Court indifferent. | 
The Lord-Admiral then charged Sir Fobn Davis 
again with the detaining of the Lords in &ſex.houſe; 
and his unwillingneſs to have let them go, thou 
Sir Ferdinando Gorge came with. a meſlage, as 
ſaid, for letting them all go. And ſaid the Lord- 
Admiral, the caſe was hard with theſe worthy Coun- 
ſellors : for by God he ſwore, though theſe Coun- 
ſellors had been in the houſe, yet being as he was, 
General of the Forces, and ſent to force the houſe; 
he muſt and would have battered and blown it up, 
tho* it had been the death of them as well as t 
reſt; and had all his own ſons been there, he would 


have done it. "am POE 3 
It was alſo charged againſt Sir Fobn Davis, that 
not ten days before this action, Sir Jobn Davis and 
Sir Charles Davers were ſeen upon the. top of the 
White Tower within the Tower, viewing and ſur- 
veying the place; but they ſaid it was only for plea- 
ſure, to take view from thence, being there con- 
feſſed, that they affirmed the Tower was a place of 
ſmall ſtrength. | 
yo here ended the evidence againſt Sir · Jobn 
J. | e l 


Then Mr. Attorney took in hand the evidence 
againſt Sir Gilly Merrick and Mr. Cuffe. To Cuffe, 
Mr. Attorney ſaid, that he was the arranteſt Traitor 
that ever came to that Bar; he was Po. 
the very ſeducer of the Earl; and ſince he was a 
Scholar and a Sophiſter, he would frame him a ſyl- 

im, and bad Cuffe deny what part he would. 
The ſyllogiſm was this, }#/boſoever commits rebellion, 
intends the Queen's death ; but you committed rebel- 
lien : Ergo, you'-intended the Queen's death. For 
the Polypragma, this fellow, the cunning coiner of 
all 8 to intrap a worthy gentleman, whom 
oL, VII. | 
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I am ſorry to ſee ſo overtaken, I muſt name Sir 
Henry Nevil : This Cuffe heating of Sir Henry's 
landing out of France, watches his coming to Los- 
don, preſently comes to him, and tells him, he hatt 
commendations unto him from the Earl of Eſex, 


and ſecretly lets him know what private intelligence 


my Lord had received from Court by ſome his in- 
ward friends; that much miſlike was taken at Court 
with Sir Hengy's-ſervice in France; eſpecially that 
at Bullen. Sir Henry Neil ſaid, it was more than 
he knew or had heard, but recommends his ſervice 
with thanks to my Lord. Shortly: after Sir Henry 
Nevil came to the Court, the-Queen uſed him very 
graciouſly, The Lords interpreted very well of 
his ſervice ; now at his next meeting Mr. Caffe, Sir 


Henry told Cuffe, he found no ſuch matter at Court 
as he told him. Hereupon Cuffe ied, Oh, Sir, 
things are altered ſince I ſaw you laſt, and ere long 


you ſhall ſee a change: my Lord is like to come in 
favour again, and be reſtored to his greatneſs z//and. 
uſing one other verſe, concluded with this, Arme 
ferenti omnia dat, qui juſta negat. Cuffe ſtill mak - 
ing reſort to Sir Henry Nevil, finds opportunity 
when to diſcloſe unto him all the Earl's plot of go- 
ing to the Court; who hearing it, objects againſt 
it, that it was a thing could not executed 
but by many, and all would not keep Counſel; 
Cuffe anſwered; that for execution they had ſo ma- 
ny come in to them, that they knew not to enter- 
tain all. A further objection being made that tho? 
all places in the Court were 2 „yet Weftmin- 
er would riſe, and make force; Guffe anſwered, 
we having the face of the ſtate, all will follow and 
take with us. | 

For manifeſtation of all, the Narration penned 
wy Sir Henry Nevil himſelf, was read in theſe words: . 
Their honours. commanding him to diſcloſe all, 
e ang his duty and conſcience binding him to the 
« ſame; he hath in that ill couch'd Narration ſet 
„ down all his knowledge. Firft, at his arrival 
« gut of France, he was told that he had ill offices 
1 done him in Court by divers; and ſome of great 
% place; and his actions at Bullen, and carriage 
« there greatly blamed, as cauſing the ill ſucceſs of 
the And by Cuffe it was told him, the 
« Earl would have him know he was wronged, 
«© becauſe he was one that loved him. After this, 
<«< Chffe brought him a letter from the Earl, there- 
« by deſiring his love, and to hold it to him, be- 
« ſides many other words only of complement: 
« To which letter Sir Henry returns an anſwer ſuit- 
« able to ſo kind provocations. But all this while 
„ I never went to him; and being in the country 
„ within ten miles of the Earl, yet I never went 
* to vifithim. But Cuffe came to me from him, 
and told me the Earl was now at liberty, and all 
« the: World that would, might now freely come 
% unto him: but ſtill 1 put off my going, till at 
« one time Cuffe came and told me my Lord ex- 
« pected my coming to him, and ſuch a day he 
« would ſtay ſupper for me; and if I came, and 
« he chanced not to be in the way, a Gentleman of 
my Lord's ſhould attend my coming, and bring 
me to my Lord's cloſet. About eight of the 
« clock that night I came to my Lord, and was mei 
% by a Gentleman, and brought up to my Lord . 
4 who entertained me kindly, and after a while, 
« after many queſtions of his hopes, but uſed no 
« undutiful words of the Queen or State, I parted 
« with my Lord, there having nothing but ordina- 
« ry terms of r paſſed us. ANTE 

f a 2 r. 


58 

« Mr. Cuffe repairing often: to me, I aſked him at 
88 —— how bis Taue matters ſtood in Court. 
1 At one time he anſwered me, well ; and told me 
. gf great hopes conceived; at ſome other time he 
« anſwered me very diſcontentedly in theſe things, 
<« ſaying, it made po matter, it would eauſt my Lord 
% to take other courſes; and faid, there was a, pre” 
<4 text to lay up the Earl of Southampton, which 
« was a warning: that they meant to lay vp the 
« Lord of Eſſex after him: but my Lord was re- 
« ſolved they ſhould never curb him up any more. 
„Then me, my Lord had in purpoſe ſome 
4 matters, but I ſhould not embark myſelf further 
% in them than I liſted ; and deſired me to give a 
meeting to the Earl of Southampton and Sit 
% Charles Davers. I ſaid, I would, but with this 
limitation, that nothing was intended againſt the 
Queen's perſon: which was promiſed. But 1 
« detained them at two meetings, which cauſed 
4 them to make an il judgment of my meaning 
towards them and the intendment. Monday on 
* Candlemas-day 1 ſtanding in Serjeants- Inn Cate, 
© the Earls of Eſſex, Southampton, and Sir Cbriſto- 
<«< per Blunt paſſed by in a Coach, whom I ſalu- 
* ted paſſing, and was the firſt time I had ſeen them 
« of long. Anon after, Cuffe coming to me, told 
„ me he had a commiſſion to deliver a ſecret unto 
* me; which was, that my Lord finding his life 
< ſought by men potent about her Majeſty, he was 
t adviſed to make his appearance to the Queen; 
tand go with ſtrength for that purpoſe, deſcribing 
<« the ſame manner of taking the Court, and mak- 
„ ing way to the Quecn, as before is ſet down by 


„ others. This Cuffe — to impart to me, 
« ag one in whoſe love the Earl was confident. (But 
« Mr. Secretary 


« of this Gentleman's full reſpect, his worth and a- 
4 bilities to have done the Queen great ſervige, ſo 
„this right he would do him, that however the 
« Earl was perſuaded of him, yet he ſo far tendered 
« his duty to the Queen, that 1 
« picion given of the Earl's mind grew from this 
« ——— The matters being propounded 
t unto me, I made many objections, and put great 
« difficulties in the excution; — perfecting of 
<« things being promiſed, my anſwer was, Multa 
« ſunt que non laudantur ni/i cum aguniur. When 
<« ſome perſons were named for the actors, I ob- 
c jected, that if many knew it, it would not be 
« concealed ; if few were uſed, it would not be per- 
« formed. The Earl of Rutland being named for 
one, ſaid _ would not truſt him long afore- 
e hand; for if he knew it but two hours before, 
„ he would tell. In concluſion 1 was defired to 


<« think of the things propounded in caſe they were 


<« ſhewed unto me. Afterward Cuffe came unto me, 


«<'to whom I related all the uſed in that 
« conference, and told him I would not allow it, 
except they would conjure and take an oath to at- 
t tempt nothing againſt the Queen's perſon ; and 
« againſt Mr, „I would never do nor 
« conſent to any ching, for he was nearer unto me, 
therefore they mult duce pudice, ſpare me in that. 
&« Caffe ſaid to me, they would only have me pre- 
« ſent when things were doing ; and if it fell out ſo, 
« that I ſhould be haſtened to diſpatch into France 
<. before that time, I might defer it by feigning 
t ſickneſs, By their appointment I ſhould have 
been Secretary.” (Here Mir. Secretary ſaid, 
* Cuffe this was great preſumption, for though to re- 
move me had been no great matter, yet to take up- 


4 


ſaid, as he was grieved to think 
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on you to place another, this was high ambition.) 


« Further, it was required that Sir - Henry Nevil 
© ſhould have ſent a miniſter into. Lordon, to find 
% how the City ſtood affected to the Earl.“ 

(Mr. Attorney here faid, it was in their plot, to 
have had two hundred miniſters in the City and 
Country, to have blazed in pulpits the ſincerity of 


this Earl's intentions.) - Cuffe further told Sir Henry 


„evil of a buz in many mens mouths in London; 
% and that there had been warning given to the 
Mayor and Aldermen to look to the City; but 
« of twenty four Aldermen he doubted not of 
„ euere ” | 
Mr. Secretary here ing, opened what he 
found had refolved the Earl to lee a confeſſion and 
diſcovery of all things that he did. Afton, who 
was his miniſter, and as I may term him his confeſ- 
for, was a man much deſired by the Earl; her Ma- 
zeſty was willing to yield any thing that might give 
comfort to the Earl's conſcience, and be good for 
his Soul, ſent Mr. Doctor Dove, a very worthy 
man, to confer with him, and prepare him to a chri- 
ſtian end. He perſuading confeſſion as the way to 
repentance, and amongſt other (ins charging the Earl 
with this offence, his taking arms againſt his Prince, 
and tocome thecommand of his Prince, 
the Earl anſwered, he thought that refuſal no fault ; 
and for inſtance ſhewed that David refuſed to come 
to Saul in the like caſe, being ſent for. Mr. Dove ſo 
ſufficiently anſwered the Earl in his arguments, and 
ſatisfied him in this example, how ditferent it was 
from his caſe, and upon what ground that was, that 
the Earl in a kind relenting and falling from de. 
fences, defired earneſtly confeſſion with his own mi- 
niſter Mton; which was yielded him. Aon like 
a godly and very learned man, and one «deſerving 
much for this ſervice, dealt fo roundly and feelingly 
with him, as that he made the Earl know that there 
was no ſalvation for him to hope for, if he dealt 
not clearly with his own conſcience in the confeſſions 
of his fins, and high offences in this kind. His 
words ſo pierced and moved, as that to this man he 
diſcloſed the very ſecrets of his heart, to the pur- 
ging of his ſoul and conſcience, from the concealment 
of any thing he knew; and afterwards ſpent all the 
time he had to live in holy meditations, and reveal - 
ing of ſecrets concerning the State, and diſoourſing 
the miſchief intended; and moſt penitently ſor- 
rowed for the accuſations and imputations he had 
caſt upon others touching the conſpiring with Spain 
and the infant of Spain. 7 Mee 
And being afked touching ſome men ſi to 
be confederates in the taking of the City, he ſaid 
that Captain Bromley, brother to Sir Henry Bromley 
and Sir Jobe Scot would afliſt him: and that Sheriff 
Smith, being a Colonel of a thouſand men, would 
bring them in aid of him. And. confeſſed by the 
Earl himſelf, that at ſuch-time as the Earl had pur- 
poſed to lay down the thought of theſe ambitions, 
and had reſolved contentedneſs in a private life, Cuffe 
comes to the Earl, and tells him he had indignities © 
offered him, and his ſufferance was ſuch, as his 
friends ſaid he had loſt his courage, with praying 
and _ . was become a 
coward. Whereupon Cuffe perſuaded him to let Sir 
Charles Davers come to bim, who would let him 
know the mind of his friends; and after ſuch time 
as the Earl had accuſed his confederates, being aſk- 
ed how he could prove the things diſcovered, an- 
ſwered, ſome of them have ſo much grace, as if I 
ſend but to them, they will confeſs it. M hereupon 
| una 
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he wrote a ticket to the Earl of Southampton; who 
upon view thereof confeſſed all to be true, and ſaid 
my Lord had the ſtart of him for if I had had 
pen and paper, I had confeſſed theſe things firſt. 
Whereupon Mr. Secretary ſaid, that he muſt 
needs ſpeak of a difference he found between Noble 
and Generous- minded Men, and others Laſer born; 
from the Earls and other the Gentlemen of birth 
and of good houſe, all their confeſſions came freely 
and liberally from them, without concealment or 
covering any thing with untruths. By Cuffe, and 


ſome others of baſer ſort, nothing would be con- 


feſſed, but what they were convinced of, and ſha- 
dowed with untruths ſo far as their wits could do 
it. The Earl of Eſex alſo in his life-time confeſſed 
to the Lords, that Cuffe was a principal inſtigator 
of him; and though of theſe plots himſelf had 
been a principal contrivet, yet Sir Cbriſtopher Blunt, 
Sir Charles Davers, and Sir Jobn Davis were privy 
to more dangerous and pernicious purpoſes than this 
action tended to; as might appear by their counſel 
given him that morning when he weat into the City 
of London. 

Cuffe being willed to ſpeak for himſelf, ſaid, The 
matters objected againſt him were many, and forced 
againſt him with all force of wit: therefore for the 
help of his weak memory, he would reduce all un- 
to two heads ; things plotted, and things acted. 
For the firſt, in them Mr. Attorney thinks he hath 
concluded me in mood and figure; but my anſwer 
is, that if a man may be excuſed of Treaſon by 
committing nothing, I am clear. Yet the number 
of matters heaped upon me, and the inferences and 
inforcements of the ſame uſed againſt me to make 
me odious, make me ſeem alſo as a monſter of ma- 
ny heads in this buſineſs ; but fince by the law all 
accuſations are to be believed, and facts weighed as 
by evidence they are proved; and things are beſt 
proved being ſingled ; I will beſeech Mr. Attorney 
that we may inſiſt upon ſome point certain, and not 
as in a ſtream have all things at once brought upon 
me with violence. For my being in E/ſex-houſe 
the Sunday, I hope it ſhall be conſtrued as in the caſe 
of others. Then if thoſe who only had their being 
within the walls of that houſe, and no hand nor 
head in that action, were not Traitors ; I hope that 
in favour and in charity you will accordingly judge 
of me, who ſpent all that day locked up in my 
chamber amongſt my books, and never appeared 
unto any man till all was yielded up to my Lord- 
Admiral. To conclude me to be a Traitor, becauſe 
I was in the houſe where Treaſon was committed, 
by the ſame reaſon if a lion had been there locked 
up in a grate, he had been in cafe of Treaſon. But 
whereas your argument, Mr. Attorney, is this, 
That whoſoever intends Treaſon, and the ſame is 
afterwards acted by others, there the intender as 
well as the actor is a Traitor: But I intended Trea- 
fon, and others ated it; Ergo, Mr. Attorney, it 
is not your Major that I deny, becauſe my Lords 
the Judges have determined that ; but I deny your 
Minor. For if the thing intended was the going to 
CR yet the thing ated was the going into 

But Mr. Attorney General taking him ſhort up- 
on his own confeſlion, concluded him a Traitor; 
for in Treaſon tbe very intent is Treaſon, if the ſame 
can be proved. Now it is confeſſed by Mr. Cuffe, 
that he intended the taking of the Court, which in 
itſelf is Treaſon. | 

Mr. Caffe faid, My Lords, the matters forced 
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for High- Treaſon. 


upon me fo amaze me, as I know not what to ſay; 
but 1 beſeech you, even as your ſelves ſhall be 
Judged; judge ſo of me both by my words and 
deeds, for this is the law both of God and man: 
and let not the accuſations of others; or arguments 
now forced, ſo far have power againſt me, as to 
take from me my juſt defence. I am further charged 
with contriving plots for reſtoring the Earl to 

tneſs. True, I muſt confeſs, as a ſervant that 
longed for the honour of his maſter; I have vften 
wiſhed to ſee his recalling to the Court; and reſtor- 
ing to her Majeſty's former favour ; but beyond the 
limits of theſe deſires, my thoughts never carried 
me, nor aſpired to other greatneſs than to ſee him 
again in place of a ſervant and worthy ſubject, as 
before he had been. And whereas I ſtand accuſed 
to be as one that turned the wheel which elſe had 
ſtood, and to be the ſtirrer of his mind which other- 
wiſe had ſettled to another courſe; to clear this, I 
had written two lines, which you, Mr. Secretary; 
knew the Earl would have ſubſcribed; if he might 
have been ſuffered. | 

But Mr. Secretary affirmed he perceived no ſuch 
purpoſe in the Earl, neither remembred any ſuch 
matter in that which was written. 

Said Cuffe, You know, Mr. Secretary; my paper 
being read to the Earl, as he read, he ſaid ſtill as he» 
went, true, true. | 

At the importunity of Mr. Caffe, Mr. Secretary 
willed the paper ſhould be read; but it tended on- 
ly unto this, That if he knew of the Earl's intent to 
go to the Court, *twas with ſuch limitations as the 

rl had propounded, otherwiſe not, for he had not 
ſuggeſted any of theſe new practices. * 

Mr. Attorney ſtill following the matters ſtrongly 
againſt him, told Cube, that he would give him a 
cuff that ſhould ſet him down, and called to have 
read the Earls confeſſion, and ſome part of Sir 
Henry Nevil's confeſſion 3 which both were full and 
plain againſt him, as he had not to anſwer them. 
Only to the conference with Sir Henry Nevil he ſaid, 
Whereas Mr. Attorney would make me a Mercury 
and a meſſenger only from the Earl to Sir Henry, 
herein Mr. Attorney errs, not knowing, or not re- 
ſpeRing the ancient familiarity and love that for theſe 
many years ſpace have been betwixt Sir Henry Nevil 
and me, for the delight we took together in confe- 
rence of Learning, and diſcourſes of Travels and 
States. And whereas I am charged with deviſing a 
25 thereby to bind Sir Henry Nevil faſter unto the 

rl; it is well known to others, the Earl firſt ſent 
me to Sir Henry Killegrew to tell him of it, and that 
from him it might come to Sir Henry NeviPs ear. 
Bur Sir Henry Killegrew not being in town, and I 
afterwards meeting with Sir Henry Nevil, imparted 
it to him; therefore defired that he might not be 
wronged, and wiſhed that juramentum cal. R 
might be forborn, as a fault in any man. 
the ſpeech uſed of twenty-one Aldermen in London 
that were ſure to my Lord, there were ſome at the 
Bar as well as he, that had heard the Earl uſe the 
ſpeech z and vouched Sir Gilly Merrick,” but he de- 
nied it. For the buz that was given out, he ſaid 
likewiſe, that Sir J7obn Davis heard what my Lord 
ſaid of this; but Sir John Davis being aſked, de- 
nied the hearing of it, 

And Cuffe being anſwered by Mr. Secretary, what 


he meant by having a Parliament, he anſwered that 


it was conceived theſe things would work great alte- 
ration ; and for ſettling of all things, they thought, 
that ſhortly would follow a Parliament, | ks 
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Mir. Attorney ſaid, that it was meant that Cuffe 


ſhould have been Speaker of that Parliament. 
And here ended the evidence againſt Cuffe. 


Againſt Sir Gilly Merrick, Mr. Attorney urged 
firſt, that he was the man who fortified Eſſex-houſe 
againſt the Queen's forces ? and if God had not 
otherwiſe guided it, that day he had been the death 
of a noble perſon the Lord Burleigh, for he ſet one 
with a muſket-ſhot to ſhoot at him, but miſſing 
the Lord Burlegh, Capt. Love's horſe was killed 
under him at Eſſex-gate with that ſhot, And the 
ſame day that the Earl went, Sir Gilly Merrick 
comes to Mr. Browne's houſe, being adjoining to 
the Tennis-Court,. and ſhuts all bis ſervants out of 
his houſe, and all that Sunday walked up and down 
the houſe, with muſketeers. following him. And 
the ſtory of Henry IV. being ſet forth in a play, and 
in that play there being ſet forth the killing of the 
King upon a ſtage ;. the Friday before Sir Gilly Mer- 
rict and ſome others of the Earl's train having an 
humour to ſee a play, they muſt needs have the 
play of Henry IV. | | F 

The players told them that was ſtale, they ſhould 
get nothing by playing of that, but no play elle 
would ſerve; and Sir Gilly Merrick gives forty ſhil- 
lings to Philips the player to play this, belides 
whatſoever he could get. | 


It was urged alſo that the Earl's purpoſe was to 


have againſt this time appointed men of his faction 


placed in all the houſes near about him. To which 
end the confeſſion of Arthur Smith, dwelling hard 
by the Tennis-Court, was read ; who ſaid, that the 
week before, Sir Gilly Merrick came to his houſe, and 
enquired who lay there. It was told him of a lodg- 
ing there that was kept for Sir Walter Harcourt, which 
being. denied unto Sir Gilly Merrick, he railed and 
reviled the good man of the houſe with foul words, 
and willed him to diſcharge Sir Walter Harcourt of 
that lodging, for my Lord would have his friends 
to lie about him. Now the men that Sir Gilly Mer- 
rick would have lodged in that houſe, were Owen Sa- 
liabury, Capt. Gwynne, and John Salisbury. 

Then was read a letter of Sir Gilly Merrick writ 
to his brother John Merrick ; the effect was to pay 
money unto Mr. Devereux, and himſelf to come up 
to London, and Captain... . . and Captain Dam- 
ye to come up alſo, and my Lord would take it 
thankfully. | | 

The confeſſion of Thomas Johnſon was read, who 
ſaid he ſaw Sir Gilly Merrick all that day walk in 
his doublet and hoſe up and down the houſe with 
muſkets following him, and went down to the ban- 

ueting-houſe in the garden with his hat full of 


Sie Gilly Merrick ſaid, his going with muſkets 


after him, was to keep the Privy-Counſcellors the 


ſafer from the fury of Owen Salisbury, who had 
ſworn that if the houſe was forced, he would ſend 
them to go to the Devil. And Johnſon ſaid, that 
he ſaw one Vever follow Sir Gilly Merrick to the 
gate with a muſket to have ſhot out there. 

And by the confeſſion of one Watts, it appeared 
there was a watch in the houſe all Saturday at night, 
and none of the company went to bed, but for a 
 while's reſt threw themſelves upon their beds in their 
clothes. - And that Sir Gilly Merrick cauſed certain 
hogſheads to be broken up, to fortify againſt the 
Tennis-Court. That the Earl had a hundred mul- 


-  ketrs in the houſe, but wanted flaſkets and much 


other furniture for them. 
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And here ended the evidence againſt Sir Gitly 
| Merrick, and the reſt. 


Now, Mr. Attorney-General defired to have a 
word unto all the priſoners at the Bar, and that he 
might not miſreport, deſired to have a paper read, 
ſubſcribed by the hand of Mr. Aſton, Dr. Mount - 
ford and Dr. Barlow, for that it was ſpoken in their 
hearing. The Earl thanked God, that he had given 
him a deep inſight into his ſins, ſince his juſtifica- 
tions uſed at the Bar then before; thanked God that 
his courſe was prevented; acknowledged that al! 
confidence in man was vain ; that he was worthily 
ſpewed out: and further, as in the EarPs confeſ- 
ſion. Now to conclude, at the Earl's arraign- 
ment I uſed a ſentence, ſaying, O tempora, O 
mores | according to that againſt Catiline, Hic ta- 
men vivit ; for which ſaying, divers have ſince 
charged me, but I will ſay it again; and add this 
do it „ 


Dixerat O mores, O tempora } Tallius olim, 
Romanum ſtruerat cum Catilina neſas. 
O tempora dicimus, Fc. 
Et cur non dicimus, O mores? 


Now the jury went out to agree upon their Ver- 
dict, which after half an hour's time and more, 
they brought in, and found every of the five Pri- 
ſoners ſeverally guilty of High-Treaſon. The Ver- 
dict being entered, and the Jury diſcharged, the. 
Queen's Serjeant prayed Judgement. The Chief 
Juſtice then demanded of the Priſoners, what they 
had to ſay for themſelves, why Judgement ſhould 
not be given againſt them. bike 


Sir Chriſtopher Blunt then ſaid, My Lords, for 
my high offence tending to Treaſon, in that I have 
riſen in Rebellion againſt her Majeſty, I have no- 
thing to ſay to excuſe mylelf, or extenuate my 
fault. But of any intention of evil againſt her Ma- 
jeſty's perſon, my own thoughts cannot accuſe me. 
My- deſerved, but unfatal fall, I muſt needs im- 
pute to my overmuch love to that unhappy Earl. 
How I have followed him, how I have loved him, 
as being bewitched with too good an opinion of 
him, I now with grief feel it! But ſince this my too 
much fondneſs of him hath only led me into folly 
with him, and no other ambition, hope, or honour, 

I beſeech your Lordſhips, and you my Lord-Ad- 
miral and Mr. Secretary ſpecially, right me ſo 
much with your favours, as to relate truly to her 
Majeſty what my heart and words are before you 
this day. And let her Majeſty underſtand that it 
was the fair face of that Earl's pretences, and my 
near ties unto him, I having married his mother, 
that carried and allured me to that I did, and no diſ- 
loyalty or undutifulneſs of mind towards her. 
What the ſervices be that I have done, and ad- 
ventures made in ſervice for her Majeſty, others 
have ſeen, and know what I have felt. "This car- 
caſs of mine, when it ſhall be diſſolved, will ſhew 
the marks, ſuch was my readineſs in all actions to 
the honour of her Majeſty ; as when my fortune was 
at the beſt, ſo good as that I enjoyed wo thouſand 
Pounds a year at the leaſt, beſide other wealth by an 
honourable Lady whom you all know I married, 
yet when no commands enforced me, for her Ma- 
jeſty never commanded my going with the Earl in 
a y journey, yet voluntarily I left all to adventure 
wich the Earl in ſervice for her Majeſty into Portugal, 

ar 
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at Cales, the Ilands, and in Ire/and, I was with him. 
And altho' all this be nothing to weigh againſt this 
preſent fact, and fo l have nothing of deſert that may 
plead mercy for me, yet if her Majeſty out of the 
abundance of her grace and mercy ſhall afford me 
life, I doubt not but as I have done, ſol may live to 
do; and if 1 live, I will be as ready as any ſub- 
je& the Queen hath to do the ſervice for her Ma- 
jeſty which ſhall deſerve my life. And this is all I 
wiſh, that ſince I have bur a life to give unto her 
Majeſty, that I might give it to the performance of 
ſome more acceptable ſervice rather than to this end. 
But if it be reſolved, as I have deſerved, that die I 
muſt, it is not life I care for; fora death I owe unto 
"her Majeſty, and will yield it chearfully. And 
ſince the Earl that gone is, whoſe undue courſe 
hath braught us to this due puniſhment, hath left a 
blot upon me, and fo far touched me in reputation 
and credit, as if I had been plotter and procurer of 
him to more dangerous practices than theſe; I muſt 
needs clear myſelf, that neither in foreign practices, 
which I count confederacies with Spain, nor in do- 
medſtical dealings, which I count that with Scot- 
land, in reſpect of their nearneſs to us, I have ever 
had to do ſo far, as to allow or adviſe any thing to 
the hurt of this State. Againſt you; Mr. Secre- 
tary, I cannot but confeſs I have aſſented to too 
great wrongs ; and beyond that I am worthy, it 
pleaſeth your Honout of your charitable diſpoſition 
to forgive me; otherwiſe of the State 1 have never 
deſerved evil. And for my further clearing, I de- 
fire humbly to be permitted to private conference 
with your honour, my Lord-Admiral, and with 
Mr. Secretary. N 
Which was yielded to. And that night he was 
brought into the Court of Wards, after the Court 


roſe. 


Sir Charles Davers being demanded what he had 
to ſay, why Judgment ſhould not be given againſt 
him, uſed theſe words: I have nothing to ſay in 
ſtay of Judgement, for it is but juſt that I be ad- 
Judged to die; only this I ſay, my greateſt fault 
was to conſent unto things propounded, for my in- 
tention was far from thought of hurt unto her Ma- 
jeſty. I was never any perſuader or inſtigator of 
the Earl in theſe things; nay, till I was ſent for 
purpoſely by the Earl out of the country, I was a 
ſtranger to theſe purpoſes : then finding my Lord 
of Southampton, to whom I owed my love and life 
itſelf, that he was ſo far engaged in the buſineſs, 
and deſired my aſſiſtance, I yielded advice to him, 
and gave conſent to that I now repent ; for there 
was no reaſon in me to ſeek changes, the preſent be- 
ing better to me than alteration could promiſe, Am- 
bition I had none, for my eſtate was good; diſcon- 
tentment could not trouble me, for I had been well 
uſed : but by all this my offence was the greater, 
in giving offence to the Queen, who had been ſo 
gracious unto me, Contrary to the reſolution I 
came with, I have pleaded Not guilty, but this 
grew through the error of my underſtanding ; but 
to the juſtifying of what is found, I alſo confeſs 
myſelf guilty. And though I have no cauſe to 
hope, yet do I not deſpair of her Majeſty's mercy ; 
and if it ſhall be her Majeſty's pleaſure to ſhew 
mercy, your Lordſhip and all here ſhall ſee, that 
none lives that ſhall better deſerve life. Bur if 
her Majeſty's pleaſure be to execute Juſtice, I only 
requeſt this with my beſt prayer, that I may die in 
her Majeſty's favour, And theſe few requeſts I 
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have to make, which I recommend bnts your Lord- 
ſhips; my Lord-Admiral, and to your Honour; 
Mr. Secretary, that if I muſt die; that I may have 


ſome time given me to ſettle my conſcience; and 


reſolve my ſoul, becauſe hitherto my hoping having 
been much, my care hath been the leſs this way; 
and if it may be thought fir, I defire to have one 
of my ſervants to repair to me for ordering of 
ſome things I have to do. And laſtly, that your 
Honour, Mr. Secretary; remembring what your 
promiſe was to me, in reſpect of my deſcent and 
alliance to ſome noble blood, you will ſo far grace 
me, as to beg the favour of her Majeſty, that 7 
may be bebeaded. And one requeſt more, I beſeech 
you, let me make ſuit to ſee the Earl of South» 
ampton before I die. | | | 

Sir Chriſtopher Blunt upon this ſaid; My Lords; 
this weak, bruiſed head of mine made me forget 
that which I minded to have begged : That in re- 
2 have always profeſſtd Arms, and been Mar- 

al of the Field, a place of Honour, I may have 
ſo much grace as to be bebeaded. ._ | 

My Lord-Admiral and Mr. Secretary told them 
both, they would remember it to the Queen. 


©, 


Sir John Davis ſaid, I have nothing to ſay, but 
only to appeal ro mercy. I confels I have highly 
offended, yet if it pleaſe her Majeſty to extend 
mercy unto me, it ſhall not be to an unworthy ſer- 
vant: my former anſwers and diſcloles have not 
been to purchaſe favour, but to diſcover truth; and 
though by this I challenge no mercy; yet it inti- 
mates deſert of favour. My great remorſe and 
grief is for my poor wife's ęſtate, to think that I 
being ſo much benefitted and advanced by her, muſt 
now be the means to undo her; for I hear all her 
eſtate is ſeized on. Wherefore I beſeech this fa- 
vour, that ſhe be not afflicted for my offence, but 
may enjoy what was her own. | 

Mr. Secretary, upon occaſion of this ſpeech of +» 
Davis, what he diſcloſed, faid, Tho? his place did 
appropriate that to him to be the deliverer and re- 
ſtorer of requeſts; yet in this buſineſs nothing had 
been done or ſaid by any, but three at leaſt of the 
chief Counſellors of State have been privy to all 
that paſſed, and I only the Regiſter of things moved 
unto them. And this I will ſay, that during all the 
time of the Earl's reſtraint from the court, his Let- 
ters have always had free paſſage to the Queen, and 
he might write what he liſted, the Queen would ever 


read that. 


Sir Gilly Merrick. I have little to ſay ; but let 
what I have done be conſidered, and my offence 
will be found leſs than others: but the law hath ad- 
judged it Treaſon, and I muſt die, and not unwil- 
liogly 3 for the tree being fallen, the branches muſt 
not ſtand. I did the office of a ſervant as my maſ- 
ter bad me, but it was my fault to obey what was 
not juſt in him to command. My poor eſtate I 


pray you let be conſidered, it may be thought bet- 


ter of than it is. What it is, I ſhall ſet it down, 
and humbly pray that my poor wife and children 
may be pitied. wh 


Cuffe confeſſed the Jury had done but right, in 
diſcharging their conſciences; yet it was true that 
Divines held, condempnatum eum aliquando faciunt 
quem dampnatum non faciunt. The gracious proceed- 
ing afforded, and all reaſonable requeſts yielded, 
emboldeneth me to make ſome ſmall requeſt : "_ 
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I was feftrained, I had not about me above two ſnil- 
lings. I had 350 J. of ready money ſeized upon in 
my chamber; When I came into the Tower, I was 
put into a dark place; but afterwards Mr. Lieute- 
nant pity ing me, relieved me, and put me in a bet- 
ter place. Wherefore I pray to be returned unto 
the ſame priſon, for there I am now provided of 
things neceſſary ; otherwiſe perhaps I may be caring 
for things of this world for neceſſary ſuccour of life, 
- whenas I would now more willingly ſpend all my 
thoughts in other meditations, | 
This requeſt was granted. 
My ſecond requeſt is to you, Mr. Secretary, that 
may have the company of ſome Divine re- 
pairing to me for the comfort of my ſoul, and eru- 
_ cifying of my fleſh, that ſo at my farewel to this 
world with joyful arms I may embrace my Saviour ; 
and for human reſpects, I deſire the law may be ſa- 
tisficd with my life, without torturing or quartering 
my fleſh ; and the rather for favour's ſake unto learn- 
ing, tho' I have neither place nor great birth to ſpeak 
for that. To plead for longer or other mercy I 
will not, but when my body ſhall be executed, ſor- 
row be unto my ſoul, if ever I intended evil unto 
her Majeſty's perſon. Alas ! it was my too much 
love unto my Maſter that brought me unto this; 
but as that Earl, my Maſter, ſaid, now the ſcales 
were taken from his eyes, and he ſaw his faults; ſo 
do I, but too late: heretofore in the courſe of my 


private ſtate, things went ſo ſmoothly with me as I 


could deſire. My religion was always forting to 
the profeſſion at this day. Some further things I 
would utter, but I deſire to know whether now I 
muſt: ſpeak, or that I may be allowed pen and paper 
to write them hereafter, | 

It was allowed he ſhould have means to write 
what he would, 


Here ended all that paſſed before Judgment. 


The Lord-Chief-Juſtice of England, Sir Jobs 
Popham, being now to pronouce Judgement, uſed 
theſe words : \ 

«© am ſorry to ſee any ſo ill affected to this 
c State as to become plotters and practiſers againſt 
« the State, and that ſo ſtrongly as you and others 
« in this action have done. And my grief is the 
more in this, 38 worth, ſervice and learn- 
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< ing are the actors in that conſpiracy ! Shall it be 
„ ſaid in the world abroad, that we Engliſhmen 
e now after forty-three years peace under ſo gra- 
© cious and renowned a Prince, are become wear 

e of the Government of ſuch a Queen, whom all 
© the world elſe admires for her government? 
« Conſider it well, whoſoever had beſt hopes im this 
attempt of change, what would have followed 
« upon it? Let me tell you of the ſmalleſt hurt, 
© the blood of children, families and friends ; for 
* none of yourſelves can otherwiſe think but this 
% action would have coſt much blood. And 1 am 
* ſorry to think, that Engliſhmen ſhonld ſeem to 
e excuſe themſelves by ignorance of the law, which 
all ſubjects are bound to know, and are born to 
have the benefit of, Some of you now at the 
Bar are Chriſtians; Where, I pray you, did you 
& ever read or hear that it was lawful for the ſubject 
* to command or conſtrain his Sovereign? It is a 
„thing againſt the law of God, and all Nations. 
© God forbid but that by actions men ſhould be al- 
* Jowed to expound intents. Now your actions 
« tending to a ſovereignty, cannot but by your 
« ſelves be expounded Treaſon; But your intents, 
& if they were otherwiſe, as you pretend, yet are 
* not they to expound the law. For know this, 
that the law, which tends principally to the pre- 
& ſerving of the Prince's perſon, is more tender 
& and preciſe in this than in any other point. 

« And although your Example be pitiful, yet 
« by this, let all men know and learn how high all 
actions treaſonable do touch, and what they tend 
« to. To leave off from further diſcourſe, I ſhould 
* now remember one thing to you all, but I ſee 
„ you all careful of it; that is, the care of your 
& ſouls, to keep them from death, whereof fin is the 
% cauſe ; and ſin is not removed but by repen- 
* tance, which being truely and heartily perform- 
« ed, then follows what the prophet David ſpake 
of, Bleſſed are they to whom Gad imputeth no ſin. 
There, will be a courſe taken to inſtruct you how 
“% to kill fn in this world, which otherwiſe ſhall 
% not be killed in the world to come; for as you 
leave this world, ſo ſhall it be with you in the 
« life to come.“ | 


And then pronounced Jud ment againſt every 
of them, as in caſe of High-Treaſon *. oY ” 


od For Bluxt's and Cuffe's Speeches at Execution, ſee State-Trials, vol. I, p. 203, 204, Ss 
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IX. The Trial of Sir Griffin 


ham, Knt. George Brooke, Eſq; Bartholomew Brookesby, 
William Watſon, Prieſt, William Clarke, 


Anthony Copley, 


1 Knt. Sir E A Par- 


Eſq; 


Prieſt, for Hig h-T1 reaſon, at W N ovember the 


x5th, _ I ac. I. 


I be Names of the Commiſſioners, 


The Earl of Suffolk; Lord-Chamberlain. 


Charles Earl of Devonſhire. 
Henry Lord Howard. 
+ Robert Lord Cecil, Secretary. 
Edward Lord Wotton, Comptroller. 
. Stanhope, Wen and Chamberlain. 


e N Tue/day the 15th of November, were 
N at M inc beſter, George Brooke, 
Sir Griffin Markham, Kant. Bar- 

* * Brookesby, Eſqʒ Anthony Cop- 

| „ Gent. William Watſon, Prieſt, 

a Clarks, Prieſt, and Sir Edward Parbam, 
t. 


* 
EE 


The Effect of the „ 
01 212 conſulting with the Lord Gray and 
others, traitorouſly to ſurprize the King and 
g Prince at Greenwich, to carry them to the 
« 1 guarded with ſome, that after the flaugh- 
| 3 ter of many of the guards, ſhould put on the 
uards coats, and ſo bring them, ſending the 
« Lord-Admiral before to bei the diſtreſs where 
the King was, and eſcape he made by the guards 
from Greenwich ; and therefore deſired to be ta- 
<< ken in there for more ſafety. Which, if they 
<& could have effected, the treaſures and jewels in 
« the Tower ſhould ſerve the turn for the 155 5 
of their further purpoſes; that ſome of thoſe 
the Privy Council, viz. the Lord-Chancellor 
* Treaſurer Cecil, Chief: Juſtice, ſhould be Sins 
and cut off: and Mr. Watſon ſhould be Chancellor, 
© Brooke Lord Treaſurer, and Markham Secretary; 
« Gr 
<« if the now Maſter of the Horſe were otherwiſe 
« preferred ; but for the Lord Chief-Juſtice no 
„ man me. If their project for bringing them 
« to the Tower failed, then to convey the * 
« Dover, where George Brooke preſumed upon n his 
<« intereſt with Thomas Vands ; but Mr. Attorney 


« juſtified his Aſſurance of the Lord Cobham. * 


< one of theſe places they meant to have kept the 
King for the ſpace of three months, and at their 
.** firſt entrance, they ſhould require three gp. 


«ny A 2 * of all their pur 
9 Lag Gn and * — 
9 King hould ul © a Toleration of religign * 


Lord-Marſhal and Maſter of the N 


Lord Chief - Juſtice of England. Go 
Lord 9 of the Common-Pleas. 
| Juſtice Gawdy. 
Juſtice Walmeſley. 
E Warburton. 
Ir William TT, Knight. f 3 
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with an and of all ( Cotinſellors and ROW wo 
* cers, as well Papiſts as Proteſtants, within his 


« Court gr otherwiſe; 5. That he ſhould remove 
<« and cut off the fore - mentioned Counſellors, and 


others who ſhould be thought to hinder this de- 
<« fignment, for which pu 171 Watſon named Veale, 


« alias Cole, to alledge 


„ 


& And for the bettet effecting of this their put- | 


„ ſhow 


ufficient matter againſt 


ſe; Watſon had deviſed under writing an oath 
ould be adminiſtred-for the preſervation of the 
« King's perſon, for the advancement of the catho- 
«* lick religion, and for the concealing of all ſe- 
e crets that ſhould be revealed unto them. That all 
** the actions ſhould be proceeded withal in the 
« King's name; and they meant to ſend for the 
&« Lard-Mayor and Aldermen of London, that the 
« King would ſpeak with them: whom they meant 
«0 PE in ſafe cuſtody, till they had delivered 
„ hoſtages to them not to yithſtand their 1 
ments, and to furniſh them with all ſuch nece 

6 i ries as they ſhould require from them. Watſon 

« a hs villainous 1 2 17d Treaſons ; 

46 ooke, upon t of them, was as 
6 eager a . and i d Gray more 
© eager 2 violent than he, purpoſing to make a 
«« ſuit to the King for over a regitnent for 
„the relief of Mend, which he would have ready 
“ for the defence of his own perſon in this action, 
« fearing the greatneſs of the catholick forces ac- 
« cording to 0 the 1 of George Owe Mart- 
« ham and Wat Saving pot how he might 
« bedealt withal amongſt the em.“ ie 


Mr. Brooke ſaid little or nothing in 
defence, y he made a tho noting 6 ſow 
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, and examiner ion, whic 
was the role of the action; but the Common — ue 
: * 


— js the Pri Liar, Ava i Andie. 4. y099 8s Þ | 


was not the rule of the action, Ergo, it could not 
be judge or ruler of the action: and therefore 


appealed to the perſon of the King. 2. That the 


Commiſſioners or Common Law had no authority 


fault of Treaſon; but that he de 


over them; becauſe jt is a maxim in the law, / 
eſſe condemnare, cujus eſt abſolvere + but the Com- 
mon Law could not abſolve him, being guilty, 
therefore could not condemn him. | ; 
Mr. Attorney to this would have anſwered parti- 
cularly, but was by the Com miſſioners and Judges 
willed to reduce himſelf to his own element. 
My Lord Henry Howard undertaking to have an- 


ſwered him, my _Lord-Chiet- Juſtice told him, that 


the King, by reaſon of his many cauſes, had many 
under him to execute the law of Juſtice z but he 
kept in his own hands the key of Mercy, eit hr to 
bind or looſe the proceedings, as in his own prince- 
ly wiſdom he ſhould think fit. | | 

Therefore ſaid Mr. Attorney, you, Mr. Brooke 
profeſſing yourſelf to be learned, cannot be ignorant 
that both-your anceſtors have been, and you muſt 
be liable and ſubje& yourſelf to the trial of the law 
of this nation, wherein you were born, and under 
which you live, & ignorantia juris non excuſat. 
Theſe treaſons were term*d by the Lord Cobbam The 
Bye, as Mr. George Brooke confeſſed to Watſon, and 
the Lord Gray ; but, ſaid he, Walter Raleigh ® and 
I, are chanced at the Main. Whereupon Mr. At- 
torney gave a touch of the treaſons of the Lord 
Cobham and Raleigh + who had procured from A.- 


remberg five or ſix hundred thouſand Crowns, to be 


diſpoſed by the Lord Cobham, who ſhould there- 
with raiſe forces for the extirpation of the King and 


his Cubbes: and putting both Scotland and Eng- 


laud in combuſtion; and ſo upon Cobbam's return 


out of Spain, to meet Raleigh at the iſle of Jerſey, 


and ſo to put on foot both titles, both within and 
without the land. | 3 
Mr. George Brooke, after his firſt arguments, 
ſpake little or nothing for himſelf, more than his 
own confeſſion led him otherwhiles to excuſe or qua- 


lify his own offence ; only he gave caſt of a letter, 


which, he ſaid, he received from his Majeſty, where- 
in he had liberty and authority, to deal in the ſound- 
ing out of theſe practices: but neither at any time 
before nor at his arraignment, could ſhew the ſaid 
letter. And the King being by ſome of the Lords 
Commiſſioners queſtioned withal on that point, re- 
quireth his letter to be produced, and denieth he 
wrote any ſuch letter. 
Sir Griffin Markham anſwered exceeding well, 
and truly to all things; denying nothing for his 
erved death upon 
the perſuaſion of Watſen, by whom he was miſled, 
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and aſſured that the King before his Coronation was 
not an actual, but a political King: only he deſired 


to avoid the imputation of effuſion of blood in that 


enterprize, and (if it were poſſible) the brand of a 
Traitor for his houſe and poſterity, proteſting how 
careleſs he was of his own life, which he deſired to 
be expoſed to any hazard or ſacrifice (though it 
were never ſo deſperate) which if the Kipg would 
not (in mercy) yield him, yet he deſired their Lord- 
ſhips to be interceſſors, .that he might dic under, the 
Axe, and not by the Halter. MESS? 

Watſon ſpake very abſurdly and deceivingly, 


without grace, or , utterance, or good delive- 


rance z which (added to his foreſaid villainy) made 
him more odious and contemptible to all the 
hearers. FR 
Clarke, the other Prieſt (an excellent nimble- 
tongu'd fellow) of good ſpeech, more honeſt in the 
carriage of the buſineſs, of an excellent wit and 
memory, boldly, and in well-beſeeming terms, ut- 
tering his mind, not unwilling to die, but deftreth 
to avoid the imputation of a Traitor, ' 
Copley, a man of a whining ſpeech, but a ſhrewd 
invention and reſolution. 
Brootesby drawn in merely by Watſon to take the 
oath before-mentioned, for ſome of the particulari- 
ties, as the bringing the King to the Tower for the 
advancement of religion; but ſpake with nobody 
to incite them to the buſineſs, nor came himſelf ac- 
cording to his Time appointed by Watſon, the 234 
or 24th of June, but at that inſtant attended upon 
the Queen. Mi | . 
Sir Edward Parbam was alſo by that villain 
Watſon dealt withal after he had tendered bim the 
oath to this purpoſe : that he underſtood the Lord 
Gray meant with forces to ſet upon the King, and 
to ſurprize him, that againſt that time, whether 
he would not draw his ſword againſt the Lord Gray 
with the King's ſervants and triends? And if the 
King's ſcrvants were diſcomfited, whether with the 
reſt of the Catholics he would not encounter the 
Lord Gray, and if he could bring him to the Tower 
for his relief and the advancement of the Catholick 
religion. 
Parham told him, that he would ſo, if he was 
perſuaded that his intendment of the Lord Gray were 
true, which at that time Matſon could not aſſure 
him of; for he did but hear of ſo much: but 
ſaid he, when I have better aſſurance thereof, which 
will be within theſe three days, you ſhall further 
hear of me. He ſtaying the time, Yatſen came not, 
and ſo Parbam's procee ings went no further: but 
being urged in the point for bringing the King to 
the Tower, for the advancement of the catholick 
| religion 


. * Sir John Hawles (Sollicitor-General Temp. Will. II.) in his reply to Sir Bartholomew Showers's Magiſtracy and Government 


England windicated, &c. « 32, ſays, the King came to 
Ned ; and in November 21 : . 


Their accuſations were in general 


London in 
wing, the pretended delinquents were tried at Winchefter, toge 


„and in July following was the pretended plot diſco- 
er with Watſon and Clarke. 


Eins, To ſet the Crown on the Lady Arabella's head, and to ſeize the King. 


Secondly, To have a toleration of Religion. 
Thirdly, To-procure aid and aſſiſtance from 


Feurthly, To turn out of Court, ſuch as they di bel, and place themſelves in Offices. F - 

Of theſe the firſt article is treaſon ; what crimes the reſt are, is doubtful. What of them was proved againſt the Lords Cobham 
and Gray, Watſon and Clarke, or how their Trials were managed, doth not appear: but Sir Walter Raleigb's Trial does appear, 
and is much like the Lord Ru/e/'s, and therefore of ſome circumſtances of it, I think, it is fit to take notice. Inſtead of conſults, 


&c. in the Lord Ruſe's Trial, the cant words of the ſurprizin 
table as the Council thought fit ; at leaſt it was aſtoniſhing to th 


the Bye, and the Main, were made uſe of in Sir Walter's, interpre- 
e Jury, 


which was all that was deſigned by the Council, and fatal 


to the Friſoners. I have no mind to run through all the ramble of Sir Walter Ralcigh's Trial, as it is printed before his Hiſtory 


of the World, becauſe the parallel is too exact, 
Walter Raleigh was 2 of the thing he was accus'd of b 

roof, it was High- n: but if the Lord Raſſel was galſe 
Treaſon. 


and ſticks too cloſe to the memory of Perſons gone: only I will ſay, That if Sir 
the witneſſes ; though the accuſation did not amount to a legal 
y of the things he was accuſed of, he was not guilty of High- 


And the ſame Author, ſays, pag. 355 I think it is plain at this day, that of Sir Walter Raleigb's is thought a ſham plot; what 


the Lord Raſſel's is thought, let the 


uthor ſay. I am loath to enumerate all, but if any perſon will give himſelf the trouble of 


reading and comparing the Trial of the Lord Riel with that of Sir Walter Raleigh, they will find them exactly parallel in a 


number of other particulars, 


4 
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Religion, he ſaid, he made no doubt, but that he 
with others, adventuring their lives for the reſcuing 
the King from the Lord Gray, and bringing him for 
his ſafety to the Tower, this then would not but 
merit ſome grace from the King, for the advance- 
ment of the catholic religion. 


Sir Francis Darcy being foreman of the Jury, and 
excellently commended for this Day's carriage and 
behaviour, made two or three doubts concerning 
Sir. Edvard Parbam's caſe, and received reſolution 
from the bench in ſome; points, and the reſt left to 
his; conſcience and underſtanding, went with the 
reſt of the Jury, and found all guilty, ſaving Par- 
bam, and ſo he was diſcharged 3 and upon the reſt 
ſentence of death was pronounced by the Lord- 
Chiet- Juſtice, . 3 


The Copie of a Letter written from Maſter 

T. M. neere Salisbury, to Maſter H. A. at 
London, concerning the proceeding at W7n- 
* cheſter ; where the late Lord Cobham, Lord 
| Gray, and Sir Griffin Markham, all attaint- 
ed of hie Treaſon, were ready to be exe- 


\ on. Friday the gth of December, 


* - 


160g. 
41 which time bis Majeſties Warrant, all written with 
. his own hand, (whereof the true Copie is here an- 
. nexed) was deliuered to Sir Benjamin Tichbourne, 
- Sigh Sberifft of Hampſhire, commanding him to 


Til 


ir execution, till further order. 


Haue received. a, letter from by which 1 
I Tceiue howe much you dels To be n 
bn anna of the cauſe and manner of the ſtay of 
ihe lacs Lord Cethents, Lord. Grey's and Si „ 
ns Marktaw's execution, appointed at Vincbeſter: 
herein, although there are many better able to diſ- 
courſe at large of ſuch an action then myſelfe, yet l 
conceive when you have peruſed this plaine and true 
iclation, of that which all men thero bebelde that 
a, and many more ſince haue heard, from. per- 
ons af the ve e h and 1 * will 
thanke me more, for ſuffering, the trueth to ſhew it 
ſelf vnclothed, then if 1 had Jaboured to haue deli- 
150 ou a tale well painted with curious words and 


o 


Lou muſt therefare ynderſtand, that as ſoone as 
the arraignments. were paſſed at Wincheſter, his Ma- 
jellies pr iue-Counſel (to the number of fourteene or 
fiftecne, of which companie all of them had either 
beene tryers of the Noblemen as their Peers, or ſit- 
ten as high Commiſſioners vpon the Gentlemen) 
were called before his Majeſtie (in his Priuie · Cham- 
Nat Wilton, where hee commanded them to de- 
luer (without reſpect to any 2 the true narra- 
tion onely, of the order in the Triall of theſe per- 
ſons that had beene condemned by the lawe, and of 
the nature and degree of their offences, as had ap- 
22 in euery one of them, by their ſeueral an- 
e. uin hls Yao Nite 
All which being cleerely and juſtly reported 
them, (each ſpeaking in the hearing of the reſt) his 
eſtie, for his part, vſod himſelf ſo gravely and 
ay act in all his ſpeeches, as well to themſelues 


at that time, as alſo. to all other perſons after, in 


Private . as. neither any of his Privic- 
Vor. VII. | | 


F High-Treaſon,, 


Counſell, Nobilitie, or any that attended neereſt to 
his ſacred peſon, durſt preſume to mediate for any 
or ſo heck 66 06 enquire what ſhould be the con- 
eluſſon of this proceeding. 

In oy oy _ while the Court * full of 
uariety of diſcourſe, ſome ſpeaking out of probabi- 
litie, others arguing out of — what was like to 
de the fortune of all, or of any of theſe offendours, 
his Majeſtie hauing concluded onely in his on ſe- 
cret heart (which is the true oracle of and 
knowledge) in what manner to proceed ; and that 
without aſking counſel of any e of pom z it 
pleaſed him to reſolue betweene God and himſelfe ) 
that their execution ſhould be ſtayed, even at the in- 
ſtant when the Axe ſhoulde be layde to the trees 
rootes. For the ſecret and orderly carriage whereof, 
his Majeſtie was careful to preuent all cauſe or co- 
lour of ſuſpicion, of that judicious, royall, and vnex- 


| pected courſe which followed. And therefore, after 


the two Prieſts were executed, on Tueſday the 29th 
of November, and Maiſter George Brooke on Monday 
following, his Majeſtie on the ſame day, being the 
iſt of „Ja ſigned three Warrants, for the 
execution of the late Lord Cobham, Lord Gray, and 
Sir Griffin Markham, Knight, with particular direc- 
tion to the Sheriffe, to performe it on Friday after, 
before ten a clocke in the morning. | 

All theſe directions being now become notorious,' 
both by the writs of execution (which paſſed vnder 
the Great Seale) and by the making readie the Scaf- 
folds at V inc beſter, his Majeſtie uery ſecretly (as 
now appeareth by the ſequele) drewe himſelſe into 
his cabinet, on edne/day before the day of execu- 
tion, and there privately framed a Warrant, written 
all with his own hand, to the Sheriffe, by vertue 


whereof, he countermaunded all the former direc- 
tions, alledging the reaſons therein mentioned. Of 
as 


which ſeeing no man's pen can fo well expreſſe, 
his owne, I ſend you the Cops verbatim, as I took 
it out of the originall, which many read in my 
couſin Sir Benjamin Tichbournes hand. 
And now to come to the ordering of this buſi- 
neſſe ; among many other circumſtances, it is 
remarkable, with what diſcretion and foreſight that 
perſon was elected, which muſt bee vſed in carri 
of the Warrant, Firſt his Majeſtie reſolued it 
ſhould be a Sco/tiſbman ; being thereby like to be 
freeſt from particular dependencie vpon any Noble- 
man, Counſellors, or others, their gor allyes. 
Next hee reſolued, to ſend a man of no extraordi- 
2 ranke, becauſe the ſtanders · by ſhould not ob- 
ſerue any alteration, nor the delinquents themſelues 
ſhould take any apprehenſion of ſuch a mans bei 
there at that time: this being his Majeſties ſpeci 
deſire, that every one of them (being ſeuerall 
brought vpon the Scaffold) might quietly — 
foorth their laſt wordes, and true confeſſion of his 
ſecreteſt canſcience, And ſo (to be ſhort) his Ma- 
jeſtie made choice of Mr. Jobn Gibb, a Scottiſhman 
dar! e. a man that had never dealt with any 
unſellor, or other, for ſuite or buſineſſe, but one 
that had (within ſhort while after the Kings firſt en- 
trie) bene ſent backe into Scotland, from hence he 
a but freſhly arriued at Milton, ſome fewe dayes 


ore. | 
This being by the King approoued for an 
2 ancient, ulli, a 2 (as a Groome of 


his Majeſties bed, chamber) and a man (as is ſaid 
before) little knowen, and leſs bound to any Sub- 
ject in England for any benefit, receiving the War- 
rant ſecretly, rn from the Kings owne 

* 3 
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Fand, and telling bis ſellowes (who would otherwiſe 
haue miſſed him) that he muſt lie that night at Sa- 
2 vpon Tome priuate buſinefſe of his owne, he 
rode directly to Wincbefter, and there, keeping him- 
e pe night, roſe earely in the morning 
on Fridiy, and went obſcurely to the Caſtle-greene, 
where the pcople flocking in all the morning, as the 
time drewe-neere, he put himſelfe with the throng, 
cloſe by the Scaffold, and there leaned till the She- 
tiff brought up Sir Griffin Markham to the place, 
who, was the man appointed firſt to die. 
There the ſayd Sir Griffin Markham, having 
ended his prayer, and made himſelfe readie to kneele 
downe, Mr. Jobn Gibb finding it fit time, while the 
axe was preparing, to giue ſome ſecret notice of his 
charge, called to my couſin Tichbourne, the Sheriffe, 
to ſpeake with him, and then delivered him (pri- 
vately) his Majeſties Warrant, with further direc- 
tions verbally, how he ſhould vſe it. | 
Hetevpon the Sheriffe, perceiving fully his Ma- 
jeſties intention, ſo warily and diſcreetly marſhalled 
the matter, as. hee onely called Sir Griffin Mark- 
am ynto him on the Scaffold, and told him, that 
he muſt withdraw himſelſe into the hall, to be con- 
fronted (before his death) before thoſe two Lords, 
that were to follow him, about ſome points that did 
concern his Majeſties ſeruice : and ſo carrying 
Markbam into the hall, he left him there, and went 
vp haſtily, for the Lord Gray, to the Caſtle, who 
ing likewiſe brought vp to the Scaffold, and ſuf- 
ered to-powre out his prayers to God (at great length) 
and to make his laſt confeſſion, as he would anſwere 
it upon bis ſoule, when he was readie to kneele 
| SPE: to receiue the ſtroke of death, Maſter She- 
riffe cauſed him to ſtay, and told him that he muſt 
oe downe for a while into the hall, where finding 
& Grin Markham, he willed him to tarry there 
till be returned, | | 
„Laſt of all, he went for the Lord Cobham, who 
having alſo ended his deuotion to God, and makin 
himſclfe ready to receiue the ſame blow, the Sheriffe 
finding the time come to publiſh the Kings mercie 
to the world, and to reueale his myſterie, he caufed 
boch the Lord Gray and Sir Griffn Martbam to be 
fraught backe to the Scaffold, and there, before 
em all three that were condenined, and in the 
heating of all the company, notified his Majeſties 
Warrant, by which he was authoriſed to ſtay the 
execution. Which ſtrange and vndeſerved Grace 
and. Mercie, , proceeding from a Prince, ſo deeply 
wounded without cauſe, or colour of cauſe giuen 
by himſclfe toward them in any thing, but meere- 
1y contrary. (to both the Lords eſpecially) bred in 
the hearts, as well of the offenders as of the ſtanders 
by ſuch ſundry paſſions, according to the diuers 
tem ers of their minds, as to ſome that ſhall receiue 
Toke things by report, which others did - behold 
Vith their eyes, my relation may rather ſeeme to be 
a deſcriptian of ſome ancient Hiſtory, expreffed 
in a well- acted comedy, than that it was ever poſ- 
ſible for any other man to reprefent, at one time, 
in a matter of this conſequence, ſo many liuely fi- 
gures of Juſtice and Mercy in a King, of Terror 
and Fenitence in Offenders, and of fo great Admi- 
ration and Applauſe in all others, as appeared in this 
Action, carried only and wholy by his Majeſties 
D TIESTO 
2 The Lord Cobham (holding Nis hand to heauen) 
applauded this incomparable Mercie of ſo gracious a 
Squeragne, aggrauating his owne fault, by compa- 
ring it with the Princes Clemencie, wiſhing confufion 
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to all men aliue, that ſhould euer thinke a thought 
againlt ſuch a Prince, as neither gave cauſe of of- 
fence, nor tooke revenge of ingratitude. | 


Ihe Lord Gray, finding in what meaftire this rare 


King had rewarded-good for euill, and forborne to 
make him an example of diſcouragement, and ter- 
ror to all men that hereafter might attempt to break 
the bonds of loyalty, vpon the paſſions of any am- 
bition, began to ſob and weep for a great while, with 
moſt deep contrition, proteſting now, that ſuch 
was his zeale and defire to redeeme his fault by any 
meanes of ſatisfaction, as he could eaſtly facrifice - 
his life, to prevent the loſſe of one finger of that 
royall hand, that had dealt ſo mercifully with him, 
when he leaſt looked for it. = 
Sir Griffin Markham (ſtanding like a man aſtoniſh- 
ed) did nothing but admire and pray. The 
ple that were preſent, witneſſed, by infinite applauſe 
and ſhouting, / the joy and comfort which they took 
in theſe | wonderfull effects of Grace and Mercy, 
from a Prince whome God had inſpired with ſo ma- 
ny royall giſts, for their conſeruation, and would 
conſerue for his one glorie. 
T be crie being carried out of the Caſtle· gates in- 
to the Toy, was, not onely ſounded with acclama- 
tion of all ſexes," qualities and affection, but the 
true report, diuulged ſince in all partes, hath bred, 
in the woorſt-diſpoſed mindes, ſuch remorſe of ini- 
quitie, in the beſt ſuch incouragement to loyaltie, 
and in thoſe that are indifferent ſuch feare ro offend, 
and generally ſuch affection to his Majeſties Perſon, 
as perfwades the whole world, that Sathan himfalfe 
can neuer ſo far prevail with any, as to make them 
lift vp their heatts or hands againſt a Prince, from 
whome they receiue ſuch true effects of Juſtice and 
Goodneſs. F 
To conclude therefore, I haue now done my 
to ſatisfy your deſire, though I feele (to my grie 
how ſhort. I come to my own wiſh; becauſe 1 would 
haue expreſſed to the life (if it had beene pofflble) 
both the matter and the forme of this proceeding z 
of both which the wiſeſt men, that haue . A 
vnderſtoode all particular circumſtances, are at the 
ende of their wits, to giue an abſolute cenſure? 
whether of them both Harde greater recorimens 
dation: this being moſt afſured, that there is n 
Record extant, wherein fo great wiſdome arid vn 
derſtanding, fo folid judgement, ſo perfect a'reſo- 
lution,” to giue way to no requeſt, or mediation : 
ſo inſcrutable a heart, fo royall and equal a tem- 
red Mercie, after ſo clear and publike Jolie, 
e euer concurred ſo demonſtratiuely as in this late 
Action, wherein this bletfed King hath not - 
ed after the manner of men and of Kings, Sed cele- 
flis Judicis æternique Regis more, whereof heſhall be 
molt aſſured to, reape theſe laſting fruites, of being 
beloved and feared of all men, obeyed with cotnfort, 
and ſerued with continuall Joy and admiration. * Ani 
ſo forbearing to bold 'you"any longer at this time, 
end.” From my houſe, 'necre Salisbury, the i 5th of + 
December, 1603. | WY Feen 
| Your Lovin Couſin and Friend, 
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ALTH OUGH it be true, that all well gaiernid = 
and fleoriſhing NMingdomes and common Yealthis 
are eſtabliſhed by luſtice, and that theſe tus Noblemen 
by bir} he, that aire nou upon the point of Exetutlon, 
aire for thai trtoſonable prattices condemnid by the 
| Laue, 

3 
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Lawe, and adiudgit worthy of the execution thaire- 


of, to the exemple and terror of otheris ; the one of 


thaim bauing filthily practiſed the ouerthrow of the 
gubole kingdome, and the other for the ſurpriſe of our 
owin Perſonne ; Yet in regaird that this is the firſt 
verre of our Raigne, in this Kingdome, and that neuer 
King was ſo farre obleiſhid to bis people, as ve haue 
bene to this, by our entrie beere vith ſo bairtie and 
generall an applauſe of all ſorts; Among qubom all 
the kinne, friendis, and allies of the ſaidis condemnid 
perſonnis vaire as forduart and duetifuil as any other 
our good Subiectis, as alſo that at the very time of 
thair Arrainement none did more freely and reddily 
giue thair aſſent to their conuiftion, and to deliuer thaim 
into the handis of Juſtice, then ſo many of thair neer- 
eft Kinſmen and Allies (as being Peeris) vaiere vpon 
thair Iurie; As likeuaiſe in regaird that Tuftice hath 
in ſome ſort gottin courſe alreadie, by the execution of 
the tuo Prieſtis, and George Brooke, that vaire the 
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principal! plotteris and intiſairs of all the reſt, to the 
embracing of the ſaidis treaſonabill Macbinations; 
Vee thairfore (being reſoluid to mix Clemencie with 
Juſtice) aire contented, and by theſe Preſentis com- 
mand you, our Sheriffe of Hampſhire, to ſuper/eide 
the Execution of the ſaidis tus Noblemen, and to take. 
thaim backe 10 thair priſon againe, quhile our further 
pleaſure be knowin, And ſince vee vill not baue our 
Lawis to baue reſpect to perſonis, in ſpairing the 
great, and ftrikking the meaner ſort ; it is our pleaſure, 
that the like courſe be al,o taken with Markham, be- 
ing ſorry from our bairt, that ſuch is, not only the bey- 
nous nature of the ſaidis condemnid perſonnis crime, 

but euen the corruption is ſo great of thair naturail 
diſpoſition, as the care vee haue for the ſafety and 
quiet of our State, and good Subiefis, vill not permit 
vs to vſe that clemencie tovardis thaim, quhich, in our 
owin naturall inclination, vee micht very eafily be per- 
ſuadit vnto. | 
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X. The Caſe between Sir FRancis Goopwix and Sir JOHN 
FoRTESCUE, in the Reign of King Jumes I. as it ſtands 


upon the Journal of the Houſe of Commons. 


LY 


Ordered, 


[Mercurti 14 die Martii, 1704. 


That what ſtands upon the Journal of this Houſe, of King James I. in the Caſe between Sir 


Francis Goodwin and Sir John Forteſcue, be printed. 


Die Jovis, 22* Martii, 160,. 
oa HE firſt motion was made by Sir William 

BS Fleetwood, one of the Knights returned 
P {\ for the County of Bucks, on the Behalf 

of Sir Francis Goodwin, Knight z who, 
upon the firſt Writ of Summons directed to the 
Sheriff of Bucks, was elected the firſt Knight for 
that Shire: but the Return of his Election being 
made, it was refuſed by the Clerk of the Crown, 
(quia utlagatus :) and becauſe Sir Jobn Forteſcue, 
upon a ſecond Writ, was elected, and entred in that 
place, his deſire was, that this Return might be ex- 
amined, and Sir Francis Goodwin received as a 
Member of the Houſe, The Houſe gave way to 
the motion; and for a more deliberate and judicial 
proccoing in a caſe of Privilege ſo important to the 

ouſe, ; 

Ordered, Thad the Serjeant (the proper Officer of 
the Houſe) ſhould give warning to the Clerk of the 
Crown to appear at the Bar at tight a clock the next 
morning, and to bring with bim all the Writs of Sum- 
mons, Indentures, and Returns of Elections for the 
County of Bucks, made and returned for this Par- 
liament ; and to give warning alſo to Sir Francis 
Goodwin #0 attend in perſon, whom their pleaſure was 


to hear, ore tenus, to deliver the ſtate of his own 
cauſe, and the manner and reaſons of the proceeding 
in the election of the Knights of the Shire for that 
County. 

Vor. VII, 


Paul Jodrell, CV Dom' Com'.] 


This being a motion tending to matter of privi- 
lege, was ſeconded with another by Mr. Serjeant 
Sherley, touching an arreſt of Sir Thomas Riley, &c. 


Die Veneris, viz. 23* Martii, 1601. 
8 R George Coppin, Knight, Clerk of the Crown 
in the Chancery, this day, (according to for- 

mer Order) being attended by the Serjeant of the 
Houſe with his Mace, appeared at the Bar, and 
produced all the Writs of Summons, Indentures, 
and Returns made of the Knights for Bucking bam- 
ſhire for this Parliament ; which were ſeverally read 
by the Clerk of the Houſe, and then the Clerk of 
the Crown commanded to retire to the door: And 
after, Sir Francis Goodwin himſelf (whom it ſpe- 
cially concerned) attending to know the pleaſure of 
the Houſe, was called in, to deliver the (tate of his 
own cauſe, ore tenus ; wherein he was heard at large, 
and commanded again to retire until the Houſe had 
determined what to do, | 

In this mean time the whole caſe was at large 
opened, and argued pro & contra by ſundry learned 
and grave Members of the Houſe; and after much 
diſpute the queſtion was agreed upon, and made. 


Queſt. Whether Sir Francis Goodwin were lat- 
fully elected and returned one of the Knights for 
Bucks; and ought to be admitted and received 
as a Member of- this Houſe ? 


K 2 Upon 
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Upon this Queſtion, it was | 
Reſelved in the affirmative, That he was lawful- 

ly elected and returned, and (de jare) ought to be 

received. 2 

Hereupon the Clerk of the Crown was com- 

manded to file the firſt Indenture of Return: And 

order was given, that Sir Francis ſhould preſently 
take the oath of Supremacy uſual, and his place in 
the Houſe; which he did accordingly. 


Die Marlis, viz. 2 die Martii, 1604. 

IR Francis Bacon, in reporting a conference 

with the Lords, touching Wardſhip and other 
things, reported, that a Lord touched the Caſe of 
Sir Francis Goodwin as a thing he had heard at large, 
but did not underſtand it; and therefore defired to 
= now it more particulacly from this Houſe. 
' Anſwer was made, That they had no warfant 
from the Houſe to ſpeak of it. 

Sir Edward Coke, his Majzſty's Attorney-Gene- 
ral, and Mr. Doctor Hone, bring a Meſſage trom the 
Lords, expteſſing with what acceptation their Lotd- 
ſhips entertained their motion yelterday, not only 
for the matter, being of very great weight and con- 
ſequence, but eſpecially for the manner; namely, 
That, touching Wardſhip, they would not petition 
for eaſe in it as a matter of wrong, but of grief; and 
pray to be relieved by grace, and not by juſtice : 
And their Lordſhips fot anſwer were deſirous, and 
moved at that time to couple in the ſame petition 
the matter of grievance, of reſpite of homage ; 
which his Majeſty, out of his gracious favour and 
love to the people, had himſelf taken knowledge of. 
« And as they conceive it to be likely, that the 
© conference may continue between the two Houſes, 
touching the ſaid matters; as they are very zea- 
* lous of the furtherance of their purpoſe, ſo are 
&« they jealous of any impediment that may breed 
ce ett or hindrance therein: therefore they deſire, 
« for a more clear proceeding and removing of all 
« ſtumbling-blocks, that the former Committees 
„ may, in a ſecond conference to be had, have 
« authority to treat touching the Caſe of Sir Fran- 
« cis Goodwin, the Knight for Buckinghamphire, firſt 
« of all, before any other matter were farther pro- 
« ceeded in.“ 

A. The anſwer'to this meſſage, (as in ſuch caſes 
is for the more part uſual) That they would return 
anſwer by meſſengers of their own. 

Upon this meſſage it was argued by fome, That 
in no ſort they ſhould give account to the Lords of their 
proceedings in the Houſe ;, but that Mr. Speaker 
ſhould from the Houſe be a Suitor to bis Majeſty, to 
have acceſs, and as their common mouth give bis 
Highneſs ſatisfaftion by direction from the Houſe : 
That now the judgment of Sir Francis Goodwin's 
caſe having paſſed the Houſe, it could not, nor ought 
not, to be reverſed by them. A precedent, Anno 27 
Eliz. cited; where a bill brought down the 
Lords, upon the firft reading wits rejected; the Lords 
ſent meſſengers to demand a reaſon of their judgment. 
It was denied to yield any reaſon. 

This _ brought forth this queſtion, which 
Mr. Speaker was ordered by the Houle preſently to 
make, viz. 


Queſt. V betbher they ſhould confer with the Lords, 
touching the caſe of Sir Francis Goodwin the 
Knight for Buckinghamſhire ? 


And Reſolved, That they ſhould not. 
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It was then conſidered as fit to return fome anſwer 
of the meſſage from the Lords; and Mr. Secretary 
Herbert, with ſome other of the Committees, were 
= 15" wi to deliver to their Lordſhips, from the 

uſe, 

That they did conceive it did not ſtand with the 
Honour and Order of the Houſe, to give account of 
any their proceedings or doings : but if their Lord - 
ſhips have any purpoſe to confer for the reſidue, that 
then they will be ready at ſuch time and place, and 
with ſuch number as their Lordſhips ſhall think meer. 

Upon the laſt meſſage to the Lords, the Meſſen- 

$ return, That their Lordſhips would preſently 
end anſwer by meffengers of their own, 

Sir Edward Coke, his Majeſty's Attorney-General, 
Mr. D. Carew, Mr. D. Hone, and Mr. Tyndall, de- 
livered from the Lords, That their Lordſhips takin 
notice in particular of the Return of the Sheriff 
Bucks; and acquainting his Majeſty with it, his 
Highneſs conceived himſelf ingaged and touched in 
honour that there might be ſome conference of ir 
between the two Houſes: and to that end, fighified 
his pleaſure unto them, and by them to this Houſe. 

Upon this meſſage, ſo extraordinary and unex- 
pected, the Houle entered in ſome conſideration 
what were fit to be done; and 

Reſolved, That his * might be moved for 
acceſs the next day. And afterwards they underſtood 
his yore to be, That they ſhould attend at I bite- 
hall at eight a clock the next morning. But be- 
cauſe the time was then ſome what far Tk they 

Ordered, That the Houſe, with Mr. Speaker, 
ſhould meet at ſix a clock the next morning in the 
Houſe. 

Vet afore their riſing, they thought fit to name 
a Committee, to ſet down the effect of that which 
Mr. Speaker was to delivet from the Houſe to the 
King, viz. | 


Sir Francis Bacon. Sir Edwyn Sandis. 
Mr. Wentworth. Sir Francis Haſtings. 
Mr. Martin. Mr. Wiſeman, 
Mr. Serjeant Sing. Sir George Moore, 
Sir Robert Wroth. Sir Edward Hobby. 
Mr. Francis Moore. Sir Robert Cotton. 
Sir Henry Mountagur. Sir Thomas Lake. 
Sir William Fleetwood. Sir Oliver St. Jobm. 
Mr. Fuller. Sir Etward Stafford. 
Mr. Serjeant Tanfield. Mr. Anthrobus. . 
Mr. Serjeant Hobbayd. Mr. Serjeant Dodridge. 
Sir Robert Wingfield, Sir Roger Wilbraham. 
Mr. Hide. Mr. Sollicicor. 
Mr. Diet. Sir Edward Tyrrell, 


To meet at four a clock this afternoon at the 
Parliament · chamber in the Middle-Temple. 


Die Mercurii, viz. 28* die Martii. 
M Speaker, with a great number of the 

Houſe, aſſembled at fix a clock this morn- 
ing, with a purpoſe to treat and reſolve what ſhould 
be delivered to his Majeſty, (being appointed to at- 
tend him the ſame morning at eight a clock) rouch- 
ing the reaſons of their proceeding in Sir Francis 
Goodwin's caſe: but becauſe the Houſe was not then 
thought full enough for a matter of that conſequence, 
they proceeded to the reading of Bilts. 

Upon motion touching Mr. Speaket's attendance 
on the King, a Committee was named to accompany 
him, vi z. i . 

All 
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All the Privy-Council, being Members of the 


ouſe. | 
Sir George Carew. Sir Frantis Haſtings. 
: Vice - Chamberlain to Sir George Moore. 
the Queen. Sir Edward Hobby. 
Sir Francis Bacon. Sir Robert Wing field. 
Mr. Serjeant Dedridge. Sit Maurice Berkley. 
Sir Henry Mountague. Sir Edward Tyrrell, 
Mr. Serjeant Hobbard. Sir William Killegrew. 
Mr. Serjeant Lee. Sir Francis Popham. 
Mr. Fuller. Mr. Francis Clifford. 
Mr. Hide. Sir Jobn Savill. 
Mr. Francis Moore. Sir Thomas Waller. 
Mr, Vincb. Sir William Lower. 
Mr. Tate. Mr. Nathanael Bacon. 
Mr. Richard Martin, Sir Richard Verney. 
Mr. Serjeant Shirley. Sir George Fane. 
Mr. Serjeant Tanfield. Mr. Toby Matthew. 
Sir Jobn Heigham. Sir Thomas Ridgway. 
Sir Robert Oxenbridge. Mr. Edward Seymour. 
Sir William Fleetwood, Sir William Bourlacy. 
Sir Edwyn Sandis. Sir Robert Moore. 
Sir Robert Wroth. Sir Jonathan Trelatoncy. 
Sir George Fleetwood. Sir Edward Denny. 
Sir Jobn Scott. Sir Thomas Walſingbam. 
Sir Herbert Crofts. Sir Francis Barrington. 
Sir James Scudamore. Sir Robert Nappier. 
Sir Jerome Horſey. Sir Valentine Knightley. 
Sir Edward Radeliſe. Sir George Carew. 
Sir Thomas Holcroft. Maſter of the Chancery. 
Sir Aut bom — Sir Nicholas Halſwell. 
Sir Henry Newvill. Sir Jobn Thynne. 
© SirEdwardMountague. Sir Thomas Freake. 
Sir Thomas Hobby. Sir Ferome Bowes. 
Sir Michael Sandis. Sir Edward Herbert. 
Mr. Thomas Benſon. Sir Jobn Leveſon. 
Sir Francis Fane. Mr. Dudley Carleton. 


Mr. Speaker, together with theſe Committees, 
were this day, at eight a clock in the morning, 
appointed to attend his Majeſty, and to relate the 
reaſons of the proceeding of the Houſe in Sir Fran- 
cis Goodwin's caſe ; where, upon anſwer or reply, 
ſuch Lawyers as be of the Committee are to give 
their aſſiſtance. 


Die Jovis, viz. 29 die Martii, 1604. 
M aker relateth what he had delivered to 
the King by warrant from the Houſe the day 
before, touching their 2 in Sir Francis 
Goodwin's caſe, and his Majeſty's anſwer ; whereof, 
becauſe part was afterwards penned by ſelett Commit- 
tees, read in the Houſe, and offered in writing to 
the King, I have but touched the heads, omitting 
many circumſtances. He ſaid, he firſt delivered, 
1. The manner and matter, 2. Then ſuch prece- 
dents as had been vouched and ſtood upon. 3. He 
opened the body of the law for election. | 

The firſt writ of Summons, dated ultimo Januarii 
before the Parliament: the Writ ifſued duly ; the 
liberty was free, by that writ, to chuſe in pleno co- 
mitatu : the election was made according to that 
writ, and the indenture duly returned; and therefore 
adjudged by the Houſe, That this firſt election being 
good, the ſecond was conſequently void. 

For the matter of Utlawty againſt Sir Francis 
Goodwin, there was one proſecuted againſt him at 
the ſuit of Fobn/on, 31 Eliz. for 60 J. and was laid 
and proceeded in the Huſtings, London. Another, 
at the ſuit of one Hacker, for 161. 39 Eliz. That 


* 


end Sir John Forteſcue. 


"i 


o 
— 


Sir Francis had fince been choſen, admitted, and 
ſerved as a Member of this Houle, in the ſeveral ' 
Parliaments holden 39 and 43 Ez. 

That the Utlawry remained in the Huſtings, ſo 
as the law could not take notice of it; neither was 
it pleadable. 

1 Eliz, One Smith was found utlawed, and pri- 


vileged by the Houſe. 


23 Eliz. One Vaughan utlawed; and, upon the 
queſtion and diviſion of the Houſe, privileged: be- 
ing carried with the difference of fix voices. 

35 Eliz. Three precedents vouched, 

39 Hen. 6. Eitz- Herbert. The caſe not judged z 
but opinions delivered. | 

Mr. John Killegrew having fifty-two utlawries re- 
turned againſt him, was admitted to ſerve in the 
Houſe. | di 

Sir William Harecourt was found eighteen times 
utlawed, and yet was admitted to ſerve. 

The manner of the Election is limited by the Sta- 
tute. N 

The ſuppoſed utlawry, 31 Elix. againſt Sir Francis, 
was no utlawry at all; for wherefoever a man is ſued, 
the proclamation ought to go itito the county where 
the party dwelleth ; or elſe the utlawry is not good. 

39 & 43 Eliz. The general pardon is good for 
utlawries, againſt all, ſaving the party at whole ſuit. 

31 Eliz, It was Franciſcus Goodwin Gen. . 

39 Eliz. Franciſcus Goodwin Armig: The Sheriff 
is no judge of the utlawry, neither could take notice 
it was the ſame man; and therefore could not pro- 


perly return him utlawed. 


His Majeſty anſwered, He was loth he ſhould be 
forced to alter his tune ; and that he ſhould now 
change it into matter of grief, by way of conteſta- 
tion. He did ſample it to the murmur and contra- 
diction of the people of Jſrael. | 

He did not attribute the cauſe of his grief to any 
purpoſe in the Houſe to offend him; but only to a 
miſtaking of the law. For matters of fact, he an- 
ſwered them all particularly. That for his part, he 
was indifferent which of them were choſen, Sir John, 
or Sir Francis : that they could ſuſpect no ſpecial af- 
fection in him, becauſe this was a Counſcllor not 
brought in by himſelf. 

That he had no purpoſe to impeach their privi- 
lege; but ſince they derived all matters of privi- - 


lege from bim, and by his grant, he expected they 


ſhould not be turned againſt. That there was no 
precedent did ſuit this caſe fully : Precedents in the 
times of Minors, of Tyrants, of Women, of Simple 
Kings, not to be credited; becauſe for ſome private 
ends. By the law this Houſe ought not to meddle 
with Returns, being all made into the Chancery, 
and are to be corrected or reformed by that Court 
only, into which they are returned. 35 Hen. VI. 
It was the Reſolution of all the Judges, that mat · 
ter of utlawry was a ſufficient cauſe of diſmiſſion of 
any Member out of the Houſe. That tbe Judges 
have now reſolved, That Sir Francis Goodwin ſtand- 
eth utlawed according to the laws of this Land. In 
concluſion, it was his Majeſty's ſpecial charge unto 


us 3 

That, 1. The courſe already taken ſhould be 
truly reported. 2. That we ſhould debate the mat- 
ter, and reſolve among ourſelves, 3. That we 
ſhould admit of conference with the Judges. 4. 
That we ſhould make report of all the proceedings, 
unto the Council, _ 


This relation being made, the Houſe did not en- 
ter into any ſurther conſideration of the matter at 
that time; but _ 

Reſolved, and Ordered, That it ſhould be the firſt 
matter moved the next morning. 


Die Veneris, viz. 30 die Martii, 1604. 
Me and urged by one, touching the diffe- 
rence now on foot between the King and the 
H6uſe, that there is juſt fear of ſome great abuſe 
in the late election. That in his conſcience the King 
hath been much miſinformed ; and that he had too 
many miſinformers, which he prayed God might 
be removed or leſſened in their number. That 
now the caſe of Sir John Forteſcue and Sir Francis 
Goodwin was become the caſe of the whole Kingdom. 
That old Lawyers forget, and commonly interpret the 
», law according to the Time. 
That by this courſe the free election of the Coun- 
try is taken away, and none ſhall be choſen, but ſuch 


as ſhall pleaſe the King and Council. Let us, there- 


fore, with fortitude, underſtanding ' and ſincerity, 
ſeek ro maintain our privilege z which cannot be 
taken or conſtrued any contempt in us, but merely 
a maintenance of our common right, which our An- 
ceſtors have left us, and is juſt and fit for us to 


transfer to our poſterity. 


Another, for a law to be made, That never any 
man outlawed, ſhould ſhew his face here again. 
The difference, he obſerved, was ſome unteſpective 
carriage towards his Majeſty in this matter ; and 


therefore let our proceeding be dutiful and careful 


towards him, in adviſing of ſome ſpeedy courſe to 
give his Majeſty ſatisfact ion; that is (as he con- 
ceived) according to the King's project, firſt, to 
adviſe amongſt ourſelves, and then to confer with 


the Judges, not as Parliament- men, but as Counſellors ; 


not as though they were to reverſe our errors, but 
that we might be better informed; not now the caſe 
of Sir Jobn and Sir Francis, but a caſe of great dif- 
ference between the King and us, wherein we are 
deeply to conlider the conſequence if this pique be 
bruited in the Country, abroad or beyond the ſeas. 
It is fit we let the King ſee how much we take to 
heart this matter, ſithence our affections have ſo 
much appeared in the paſſing and preſent expediting 
of the Act of Recognition, Sc. 
Concluſ. That we ſhould tender our humble peti- 
tion to his Majeſty, for leave to make a law for the 
baniſhing of all Outlaws hereafter from the Parlia- 
ment, and-pray, that we may hold a!l our privileges 
entire. 


A third, That we ought not to conteſt with the 
King; that it is fit to have a conference: that by it 
we ſhall loſe no privilege, but rather gain; for the 
matters of the conference will be two, ſatisfaction 
of the King, and putting in certainty our privilege. 
All is not yet ſaid that may be ſaid ; we are not to 
diſpute with one that is Governor of thirty legions, 
Confitendum eſt ne fruſtra interrogaſſet. Let us deal 
— and freely with the Lords, and let them 

now all the reaſons. They are jealous of the h- 
nour of a Privy-Counſellor, we of the freedom of 
Election. It is fit great men maintain the Preroga- 
tive; ſo is it fit that we maintain our Privileges. This 
| #5 Court of Record, therefore ought we by all means 
ſeek to prelerve-the honour and dignity of it. If a 
Burgeſs be chofen for two places, the Burgeſs makes 
his choice for which he will ſerve, and a warrant 


inveigled by ſuggeſtions. 
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ſhall be directed from Mr. Speaker, in the name 
of the Houſe, to the Clerk of the Crown to ſend 
forth a writ for a new election for the other place 
left; which is a direct proof that it is a Court of 
Power and Record, We have a Clerk and a Regi- 
ſter; all matters that paſs here are entered of Re- 
cord, and preſerved, As they ſtand for the ho- 
nour of a Counſellor, ſo we for our Privileges. It 
is to be wiſhed, that we had a law to declare our 
Privileges, that we have a Court of Record and a 
Regiſter, a 

Obj. We (they ſay) are but half of the body, 
and the Lords are the parts neareſt the Head. 

Anſw. Nothing aſcends to the Head but by the 
Breaſts, &c. 

Concl. That we may pray it may be explained 
by a law what our Privileges are; and that no man 
outlawed may hereafter be admitted. 


There muſt be a Judge of the Return before we 
ſit ; and this is now judged according to the poſitive 
Laws of the Realm by the King, which ant 
not our liberty, ſince we judge after the Court is 
ſet, according to diſcretion. | 

No precedent, that any man was put out of the 
Houſe for utlawry ; therefore it been fit we 
ſhould have deſired to inform the King that he was 
miſinformed. BEN 

Let us now leave this particular caſe to the King, 
and conſider and teſolve of the material queſtions 
that will fall out in the debate of it. 1. Whether 
this Court hath power to take notice of Returns 
made before we ſit here? 2. Whether men utlawed 
may be of the Houſe ? g. Whether a man pardon- 
ed, having not ſued forth a writ of Scire facias, may 
be called in queſtion ? 4. Whether the Writ were 
returned the 17th of February, or no, upon Oath 
of the Sheriff ? | en | 

Some others were ſtrong in opinion, That we 
ought not to confer nor to commit, ſaying, That 
Majeſty had conferred with Juſtice ; yet Majeſty 
had left the ſtopping of the wound to us. We 
ſhould taint ourſelves with three great Blemiſhes, if 
we ſhould alter our judgment, levity, cruelty and 
cowardice, There be three degrees of upright 
judgment, motion, examination, judgment: all theſe 
have paſſed us. No Court can reform their own 
judgment. Every day a Term here. Every act that 
paſſeth this Houſe is an Act of Parliament. Shall 
juſtice float up and down? Shall he be a Member 
to-day, and ſhall we tear him off to-morrow ? If 
the Member be ſound, it is violence: if the hand 
tear the reſt, it is cruelty. No part torn, but it 
may bleed to the ruin of the whole. 

Let Sir Francis Goodwin ſtand as he is: duty and 
courage may ſtand together ; let not the Houſe be 
This may be called a 
Quo Warrants to ſeize our liberties. 


There hath been three main Objections. 
1. The King's Exception. He could ſhew no 
Precedent in this kind. 


Anſw. * The King could ſhow no ſuch writ be- 
* fore, Our hands were nt ver ſought to be cloſed 
before, nor we prevented. It opens a gap to 
& thruſt us all into the petty-bag. A Chancellor 
* may call a Parliament of what perſons he will by 
* this courſe. Any ſuggeſtion by any perſon, may 
ebe cauſe of ſending a new writ,” 


1604. 
2. Oh. by the Lon Ct - Juſtice. ws the Law 
we bad nothing is do to examine Returns... 0 31 10 


Auſw. Judges cannot take notice of private 
« cuſtoms of privileges: but we have a privilege 
« which ſtands with the law.” The Judges in- 
formed the King of the law, but not of a caſe of 
privilege. It is true, 35 Hen. VI. all the Judges 
reſolved, That no outlawed man ought to be admit- 
ted ; but that was controlled by Parliament. It is 
the ſame opinion now; let us controll it as then: we 
have done no offence to the State; let us therefore | 


be conſtant in out own judgment. 


3. Obj. Another, The King's pleaſure, that. we 
JG r of that we bave dene to be 
3 


judgmen 


e „ 
Houſe. 


-Others wa 
vit. 
Majeſty and the Commons. Rogamus, Auguſte, non 
The queſtion is not of matter of pri- 
„ but of judgment. Let us attend them as 
Lon of the Coo, and not as Lords of Parlia- 


We * ways conteſt or contend with his Ma- 
Jeſty. The King is no way bound in honour. If 
vrita go forth unduly, they may be controlled with- 
out impeachment to the s honour. It is the 
act of his inferiour officers. It is now come to this 
Whether the 1 — 
. * ought to have authority d' 


Queſt: Whether we ought to fu oe King i in bis 
pace 1 


es — 


— 
ic in fit to de reſolved the Judges. 

The Judges have judged, 1 
What need then of conference ? Let there be no — 


ee 


_ from his Majeſty. Let our reaſons be put into 
Upon the concluſion of this debate in this manner, 


the Houſe proceeded toqueſtion z and the firſt was, 


Water ? 


And.the 8 was ond by general v voice 
That the whole Houſe was reſolved. 


2. Queſt, Whether the their 
FAN fet deve in ring? of 2 


 Reſatved, Thar they fall bf down i wing 
and Ordered further That a Committee ſhould 
named for that purpoſe, and a 


them down in wr and to 
Houſe, ak. 
allowance. 


there to be publiſhed, and beer 


and. Siri John ** 0601 


7 we clear our conterpt, » we have Ache . 
ourſelves. The King's Bench cannot reverſe their 
t the ſame Term; therefore not the Parlia- 
ment. Let us ſend a meſſage to the Lords, That 


Not to be termed — between his 


touching the Return, Admittance and Retaiaing 
of Sir Francis Goodwin as a Member of this Hou, 
ſhould be = down i 4 theſe — 
were ſpecially. appoint wy ripen = rvice, 
and have Warrant from the Houſe to 

- Officer, to view and ſearch any W * or —— 
thing of chat kind, which —＋ help 

ledge or memory in this partic 2 | 
having deliberately by general crore ſet down all 


of that grace taken from us, which we have had al- 
and delivered in all humbleneſs — him. 


1. Queſt. Whether i. Honſe was reooed in th 


red firſt" to ſet 
ing them to the 


E - 
4 
1 


The Committees were inſtantly named, via. 
Sir Robert Wing field. Mr. Martis, 
Sir George Moore. | Sir Aritbur Ae. 
Sir Francis Bacon. Mr. Francis Tate. 
1008 _ Sir Roſand Litton. 
r. Dyett Sir Heary:Nevill 
Sir Francis Haſtings, Mr. Attorney of the 
- Mr. Hedley... $4 Wards, ** 
Mr. Recorder of 3 Sir Fohn Hollis, ELL 
Sir Edward Hobby. Sir Robert Wroth. 
Sir Francis Barrington. Sir Jabn-Scott. . 
Mr. Wiſeman. | Mr. Hitcham. , +» 
Mr. dle. Sit Edward Stafford: 
Mr. Fuller. Sir Jobs Mallory, 
Sir Edward Mountague. Sir Herbert Crofts, 
Mr. Ravenſcroft. . Sir Francis Fe. 
Sir William eee Sir Richard iaꝶneur. 
Mr. Winch. | Sir Jobn Hungerford, 
Sir Thomas Challoner. Sir Edward Herbert: 
Mr. Sollicitor, | AlltheSer) . 
Sir Roger Wilbraham. _ Mr. Na 
| air — | Mr. Hex. 5 1250 


To meet this Ar a0 a cldk, in the 
Exchequer-Chamber. | 


The authority given unto them by 24 


was this: 
3 


The Houſe being reſolved upon the 
That the reaſons of their precedent R 


ſend for any 


ſuch reaſons, they are to eee x tl 


the Houſe, there to be read | 
r f dr mined 
\ meſſage was, That we ſhould coalider Linn 
reſolye of ourſelves ; then no 
the Judges: if THING yon 70 


9 
| Die Lune, © £774 1 die Sil, 8 3 
T was then moved. That Committees raight, be 
named to take the examination of the Sheriff of 
uckingbamſhire, who was by former order ſent for, 
and now come. A APE. 


Mr. Sollicitor. Mr. Ser jeant 7. i 
Sir Robert Wroth. Mr. Serjeant Lee. - 


Sir William Fleetwod, Mr, Taluerton. b 
Sir Thomas Challoner. Mr. Francis Moore... PR 
Sir Robert Wing field. 5 


Who, were appointed o take | bis examina 
Fan. 1 


Sir Charles ORF SELLS in * of Sir 
Francis Goodwin's abſence from the Houſe, and 
prayeth, That they would as well in their own judg- 

rdon it, as witneſs and affirm his care and 


upon all occaſions to the Ki „in that he 
hath forborn, during all the de U. 
to. come into the Houle. | 


The Examination was 3 taken * theſe 
n = returned in this orm. f 
aterr, 


—à—ũù — ͤ S— — eo 
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Iaterr, 1. Why be removed the County from Ayleſ- 


bury 4 Brickhill ? 1 55 
He ſaich, It was by reaſon of the plague being 


| at Afleshury;the County being the 25th of January, 


at which time three were dead of the plague” there. 
This was the'only motive of removing his County. 


© Tnterr. 2. Whither be urs preſent at the fr} 
Elettion ? N | 403 

Seith, Ele was preſent; and was as faithful to 
wiſh this ſecond place to Sir Francis Goodwin, as 
the firſt to Sir John Forteſcue : ſent Sir Francis 


Goodwin word, before the election, he ſhould not ge 


need to bring any Freeholders, for the election he 
thought would be without ſcruple for them both; 
Hrſt to Sir: John, ſecond to Sir Francis. About eight 
of the clock he cams to Brictbill; was then told by 
Sir Grorgt Throthmorton, and others, that the firſt 
voice would be given for Sir Francis; he anſwered, 
-He-hoped-it would not be ſo, and deſired every 


SGentleman to deal with his Freeholders. After 


eight of the clock went to the election a great num- 
ber, there being at the County ... .. . ö 
After the Writ read, he firſt intimated the points of 
the Proclamation; then jointly propounded Sir 
Jun Forteſtue and Sir Francis Goodwin. The Free- 


- holders cried firſt, a Goodwin, a Goodwin: Every 


; Juſtice of Peace on the Bench faid, a Forteſeue, a 


they named any for a ſerond place, and deſired the 
Fretholders to name Sir Jobe Forteſcus for the firſt. 
Sir Francis Goodwin being in a chamber near, was 
ſent for by the Sheriff and Juſtices; and he came 
down and earneſtly perſuaded with the Freeholders, 
2 Sir Jabs was his good friend, had been his 
- father's, and that they would not do Sir Jula that 


| jury : notwithſtanding the Freeholders would not 


- defift,> dut all cried, a Goodwin, 2 Goodwin ; ſome 
'efying, a Forreſeue, to the number of ſixty, or 
rhereabouts ; the other for Sir Francis Goodwin, 
being about two or three hundred: and Sir Francis 
Goodwin, to his thinking, dealt very plainly and 
earneſtly in this matter for Sir Jahn Forteſcue; for 
that Su Francis Goodwin did ſo carneſtly proteſt it 


onto bim. 3 


lncerr / 3. be labourad bim io make the Return 
long before the day of the Parliament? | 


He being here in London, Mr. Attorney-Gene- 
ral, the ſecond of March, at his chamber in the 
Inner-Temple, delivered him two Cap. Utlaget. a- 
gainſt Sir Francis Goodwin ;, and before he made his 
return, he went and adviſed with Mr. Attorney a- 
bout his return, who penned it, and fo it was done 
by his direction: and the return being written, up- 
on Friday after the King's coming through London, 
near about my Lord Chancellor's gate, in the pre- 
ſence of Sir Jobn Forte/eue, he delivered the Wri 
to Sir George Coppin : and at this time (it being a- 
bout four of the clock in the afternoon) and before 
they parted, Sir John Forte/ewe delivered him the 
ſecond Writ ſeated ; Sir Jobn Fortefeue, Sir G 
Coppin, and himſelf, being not above-an hour roge- 
ther at that time, and never had but this new Writ 


" 


of Parliament to him delivered. 


10. The Caſe between Sit Francis Goodwin, 1, Jace I. 


This was returned by the Committee to the hands 
of the Clerk, but not at all read in the houſe. © 


Mr. 8 re membreth the matter of conference 
with the Judges, and offereth to repeat and put again 
the queſtions that were formerly made; being before 
uncertainly and unperſectly left (as he ſaid) in the 
caſe of Buckinghamſbire, viz, . 


1. Whether the Houſe were reſolved in the matter? 
2. Whether they ſoould confer with the Judges: 


And at length induced the Houſe to entertain the 
latter queſtion ;z and, being made, was carried by 
neral voice in the negative, no conference. 

Upon this paſſage, it was urged for a rule, That 
a queſtion being once made, and carried in the affir- 
mative or negative, cannot be queſtioned again z 


but mult ſtand as a judgment of the houſe; 


It was thought fit that Mr. Speaker ſhould attend 
the Committee for penning the reaſons in Sir Francis 


Goodwin's cafe, not by commandment, but volun- 


Die Martis, viz. 3 die Aprilis, 1604. 


HE reaſons of the proceeding of the Houſe 
in Sir Fraxcis. Gaadteim's caſe, —— by the 
Committee, were, according to | 


Order, 
brought in by Mr. Frances Moore, and read by the 


| Clerk, directed in form of a petition. - 
«Forve/cue ; and came down from the Bench before | bat 


To the K ING moſt excellent Majeſty; 
dP tet N Terr trinys Nauen 7 


TV 
ment is his Majefty's objetHions in Sir Francis Good 
'win's cafe, & 1 477 453 rat 120 


 F OST Onions, our dear and dread Sovereign, 
relation being made to us by our Speaker, 

of your Majeſty's royal clemency and patience in 
hearing us, and e oy prudence in diſ- 
cerning; ſhe wing affectionate deſire rather to receive 
ſatisfaction to clear us, than eauſe to pardon us: we 
do in alt-humbleneſs render our moſt bounden 
thanks for the ſame; ing, by the bond of 
our Allegiance; that we never thought to offend 
your Majeſty ; at whoſe 'ſeet we ſhall ever lie pro- 
ſtrate, with loyal hearts, to ſacrifice ourſelves and 
all we have for your Majeſty's ſervice : and in ti 
particular, we could find no quiet in dur minds, 
that would ſuffer us to entertain other thoughts, un 
4] we had addreſſed our anſwer to your molt excel- 
lem Majeſty ; for which nevertheleſs we have pre- 
ſumed of the longer time, in reſpect we have pre- 
pared ſome precedents, requiring ſearch, to yield 


£ 


your Majeſty 


There were objected againſt us, by your Majeſty 
and your reverend Judges, four things, to impeach 
our proceedings, in geceiving Francis” Goodwin, 
Knight, into our Houſe. 


Objection 1, The firft, That we aſſume to our. 
ſelves power of examining of the elections and 
 wveturns of Knights and Burgeſſes, which belong- 
e 1% your Mazeſty's Chancery, and not 10 us: 
For that all returns of Writs were examinable 
In ibe Courts wherein they are returnable ; and 
the Parliament Writs being returnable into tht 
Chancery, tbe returns of them muſt- needs "bs 

there examined, and not with us, 
Our 


3 


1604. 
Our humble anſwer is, That, until the 7th year 
of King Henry IV. all Parliament writs were re- 
turnable into the Parliament; as appeareth by many 
precedents of record ready to be ſhe wed, and con- 
ſequently the returns there examinable : In which 
car a Statute was made, That thenceforth every 
arliament- Writ, containing the day place where 
the Parliament ſhail be holden, ſhould have this 
Clauſe, viz. Et eleftionem tuam in pleno comitatu fac- 
tam diſtincte & aperte ſub ſigillo tuo & figillis eorum 
qui electioni illi interfuerint nobis in Cancellariam no- 


ftram ad diem & locum in brevi content certifices indi- 


late. - 
By this, although the form of the Writ be ſome- 


what altered, yet the power of the Parliament, to 
examine and determine of elections, remaineth ; for 
ſo the Statute hath been always expounded ever ſi- 
thence, by uſe to this day : and for that purpoſe, 
the Clerk of the Crown hath always uſed to attend 
all the Parliament-time, upon the Commons Houſe, 
with the Writs and Returns; and alſo the Com- 
mons, in the beginning of every Parliament, have 
ever uſed to appoint ſpecial Committees, all the 
Parliament-time, for examining controverſies con- 
cerning elections and returns of Knights and Bur- 
geſſes: during which time, the Writs and Inden- 
tures remain with the Clerk of the Crown ; and af- 
ter the Parliament ended, and not before, are deli- 
vered to the Clerk of the Petty-bag in Chancery, to 
be kept there; which is warranted by reaſon and 


ts: reaſon, for that it is fit that the returns 

be in that place examined, where the appear- 
ance and ſervice of the writ is appointed. < ; 
pearance and ſervice is in Parliament, therefore 
return examinable in Parliament. 

Precedents: One in the 29th year of the reign of 
the late Queen Elizabeth, where after one Writ award- 
ed into Norfolk for choice of Knights, and election 
made and returned, a ſecond was before the Parlia- 
ment-day awarded by the Lord-Chancellor, and 
thereupon another election and return made; and 
the Commons being attended with both Writs and 
Returns by the Clerk of the Crown, examined the 
cauſe, allowed the firſt, and rejected the ſecond. So 
Anno 23 Elizabethe Regine, a Burgeſs was returned 
dead, and a new choſen, and returned by a new Writ: 

returned dead a the Commons, 


Y 
norvichilandiog the Sheriff 's return, admitted the 


firſt choſen, and rejected the ſecond. Alſo, the 
ſaid 23d year, a Burgeſs choſen for Hull was re- 
turned Junatick, and a new choſen upon a ſe 
Writ: the firſt claimed his the Commons 
examined the cauſe, and finding the return of lunacy 
to be true, refuſed him ; but if it had been 
falſe, they would have received him. Anno 43 Eli- 
zabetbæ, the Sheriff of Rutlandſhire returned him- 
ſelf elected: the Commons finding that he was not 
eligible by Law, ſent a Warrant to the Chancery for 
a new Writ to chooſe a new. Anno 43 Eliz. allo a 
Burgeſs was choſen for two Boroughs; the Com- 
mons, after he had made election which he would 
ſerve for, ſent Warrant to the Chancery for a Writ 
to chooſe a new for the other Borough : Of which 
kind of dents: there are many other, where- 
with we {pare to trouble your Majeſty. All which 
together, viz. uſe, reaſon and precedents, do con- 
cur to prove the Chancery to be a place appointed to 
receive the returns, as to keep them for the Parlia- 
ment, but not to judge of them; and the incon- 
venience might be great, if the Chancery might, up- 
on r or Sheriffs returns, ſend Writ for 
Vor. : | 8 


and Sir John Forteſcue. 


new elections, and thoſe not ſubje to examination 
in Parliament : for ſo, when fit men were choſen by 
the Counties and Boroughs, the Lord-Chancellor, or 
the Sheriffs, might diſplace them, and ſend out new 
Writs, until ſome were choſen to their liking ; a 
thing dangerous in precedents for the time to come; 
howſoever we reſt ſecurely from it at this preſent by 
the now Lord - Chancellor's iategrity. 


Objection 20%. That we dealt in the cauſe with 
too much precipitation, not ſeemly for a Coun- 
cil of gravily, and without reſpect to your moſt 
excellent Majeſty, our Sovereign, who bad di- 
rected the Writ to be made; and being but half 
a body, and no Court of Record alone, refuſed 
conference with the Lords, the other half, nat- 


withſtanding they prayed it of us. 


Our humble anſwer is, to the precipitation, That 
we entered into this cauſe, as in other Parliaments 
of like caſes hath been accuſtomed, calling to us the 
Clerk of the Crown, and viewing both the Writs, 
and both returns; which in caſes of ......... 0+ 0.0 
and motions, though not of bills requiring three- 
readings, hath been Warrant by - continual uſage a- 
mongſt us: and thereupon, well finding that the 
latter Writ was awarded and ſealed before the Chan- 
cery was repoſſeſſed of the former, which the Clerk of 
the Crown, and the Sheriff of the County, did both 
teſtify, and well held to be a clear fault in law, 
ceeded to ſentence with the leſs reſpect of the latter 
election. For our lack of reſpe& to your Matty, 
we confeſs, with grief of our hearts, we are right 
ſorry it ſhall be 15 conceived ; proteſting, that it 
wa no wa 2 E- us 2 2 mu time 
t our Majeſty had taken to yourſelf any ſpecial 
Ker or directed any courſe i that cauſe, other 
than the ordinary awarding Writs by your. High- 
neſs's officers in that behalf: but if we had known 
as much as ſome will have, by your Majeſty's royal 
mouth, we would not, without your Majeſty ri- 
vity, have eded in that manner. And fur- 
ther, it may pleaſe your Majeſty to give us leave 

to inform you, That in the examination of the cauſe 
of the Sheriff avouched unto us, That Goodwin 
agreed to yield the firſt place of the two Knights to 
Sir Jobn Forteſcue, and in his own perſon, at the 
time of election, with extraordinary earneſtneſs, en- 
treated the electors it might ſo be, and cauſed the 
indentures to be made up to that purpoſe; but the 
electors utterly refuſed to feal them. Concerning 
our refuſing conference with the Lords, there was 
none deſired until after our ſentence paſſed ;z and 
then we thought, That in a matter private to our 
houſe, whieh, by rules of order, might not be by 
us revoked, we might, without any imputation, re- 
fuſe to confer. Yet underſtanding by their Lord- 
ſhips, That your Majeſty had been informed againſt 
us, we made haſte (as in all duty we were bound) 
to lay open to your Majeſty, our good and gracious 
Sovereign, the whole manner of our proceeding ; 
* not Goubting, though we were but part of a body, 
& as to make new laws, yet for any matter of pri- 
e vileges of our houſe, we are and ever have been 
<« a Court of ourſelves, of ſufficient power to diſ- 
„ cern and determine without their Lordſhips, as 
<< their Lordſhips have uſed always to do for theirs 
„without us.” 


Objection 3**. That we have, by our ſentence of 
Og Ss admitted, That Outlaws 


ney 


—— —— a a 


7+ 
may be makers of laws; which is contrary to 
all laws, | 


Our humble anſwer, That notwithſtanding the 
. precedents which we truly delivered, of admitting 
and retaining Outlaws in perſonal actions in the 
Commons Houſe, and none remitted for that cauſe ; 
yet we received ſo great ſatisfaction, delivered from 
your royal Majeſty's own mouth, with ſuch excel- 
lent ſtrength and light of reaſon, more than before, 
in that point, we heard or did conceive, as we forth- 
with prepared an act to paſs our houfe, That all 
Outlaws henceforth ſhall ſtand diſabled to ferve in 
Parliament: but as concerning Goodwin's particular, 
it could not appear unto us, having throughly exa- 
mined all parts of the proceedings againſt him, that 
he ſtood an Outlaw, by the laws of England, at the 
time of the election made of him by the county; 
and that for two cauſes : the firſt is, That where 
the party outlawed ought to'be five times proclaim- 
ed to appear in the Sheriff's County Court; and 
then not appearing, ought to be adjudged outlawed 
by the judgment of the Coroners of the County 
there appeareth no record made in the Huftings of 
London, that Goodwin was five times proclaimed, or 
that the Coroners gave judgment of outlawry againſt 
him: but a Clerk lately come to that office, hath 
now, many year after time, and ſince this elec- 
tion, made entries, interlined with a new hand, that 
lie was outlawed : to which new entries we could give 
no credit, for that the parties, at whoſe ſuit Good 
win was ſued, have teſtified in their writings of re- 
leaſe, That they never proceeded further than to 
take out the Writ of Exigent for an outlawry ; and 
being then paid their money, deſiſted there: by 
which we find, That Goodwin was not five times 
proclaimed, 'nor adjudged outlawed, being a thing 
ufual in London to ſpare that proclamation, and 
judgement, if the party call not upon it; and no 
record being made for many years together that ei- 
ther of them was done. | 
The ſecond cauſe was, for that the Writ of Exi- 
gent, by which the Sheriff was commanded to pro- 
claim him five times, was never lawfully returned, 
nor certified by Certiorari; without which, we take 
it, That Goodwin ſtood not diſabled as an Outlaw. 
To this, adding the two general pardons by Par- 
liament, which had cleared the outlawry in truth 
and ſubſtance, (if any were ;) and that Goodwin 
could not apply the pardons by Scire fa. for that no 
record nor return was extant pf the outlawry, where- 
upon he might ground a Scire fa. we were of opi- 
nion, and fo your Majeſty's moſt reverend Judges 
would have been if they had known thus much, 
That Goodwin ſtood not diſabled by outlawry to be 
elected or ſerve in Parliament: but when we conſi- 
dered further, That the conrfe taken againſt Good- 


win for drawing him into this outlawry of purpoſe 


to diſable him to ferve in this place, whereto the 
County had freely elected him, was unuſual ; we 
could not with the reputation of our places, ſerving 
as a Council of gravity, in allowance or continuance 
of that courſe, cenſure him to be rejected as an Out- 
law : the particulars of which were theſe, viz, 
Two Exigents awarded, + + + + + the other 
ſeven years paft to the Huſtings in London : no entry 


made of five proclamations : nor of any judgment 


of the Coroners ; nor any return of the Exigents 
made or endorſed ; the party plaintiff ſatisfied ; 
the pretended outlawries being but upon a mean 
proceſs : and as to your Majeſty's duties and con- 


10. The Caſe between Sir Francis Goodwin, 1 Jac. I. 


tempts pardoned now ſince Godwin was eltcted 
Knight, the Exigent now ſought out ſince the elec- 
tion procured to be Teturned in the name of the She- 
riffs that then were, and are long ſince dead, and new 
entry made of the five proclamations and Coroner's 
judgment; and now a return made of that old Exi- 
gent, which could be of no uſe, but only for a pur- 
poſe to diſable him for that place. Upon all which 
we could do no leſs in true diſcretion than certify the 
election made ſecundum equum & bonum. 


+ »-ObjeQtion 4". That we proceeded to examine the 
truth of the fat of outlawry, and gave our 
fentence upon that ;, whereas wwe ought to have 
been bound by the Sheriff *s return of the out + 
lawry from further examining, whether the 
Party were outlawed or not. 


Our humble anſwer is, That the precedents cited 
before, in our anſwer to the firſt objection, do prove 
the uſe of the Commons Houſe to examine verita - 
tem fadli in elections, and returns, and have not been 
tied peremptorily to allow the return; as if a Knight 
or Burgeſs be untruly returned dead, or lunatick, 
yet when he appeareth to the houſe to be living and 
ſound, they have, contrary to the return, received 
him into the houſe, preferring the truth manifeſt be- 
fore the return. By which diſcreet proceeding there 
is avoided that great inconvenience above-mentioned 
of giving liberty to Sheriffs, by untrue returns to 
make and remove whom they liſt, to and from the 
Parliament ſervice, how meet foever the parties be 
in the judgment of the County or Borough that 
elected them. | 2 Wah M4 

Thus in all humility we have preſented to your 
moſt excellent Majeſty the grounds and reaſons of 
our late action, led with no affections, but guided 
by truth, warranted in our conſciences, imitating 
precedents, maintaining our ancient privileges, ho- 
nouring your excellent Majeſty in all our ſervices 3 
to which in all loyalty and devotion we bind us, and 
ours for ever, praying daily on the knees of our 
hearts, to the Majefty of the Almighty, that your 
Majeſty and your poſterity may in all felicity reign 
over us and ours to the end of the world. 


Thefe reaſons ſo ſet down and publiſhed to the 
houſe, Mr. Secretary Herbert was ſent with m 
to the Lords, That the houſe had reſolved of their 
anſwer to his Majeſty, (in Sir Francis Goodwin's caſe) 
and had ſet it down in writing, and that it ſhould be 
ſent to their Lordſhips before four of the clock in 
the afternoon 5 who immediately returned their 
Lordſhips anſwer, That they would be ready at that 
time in the Council-Chamber at Whiteball, with 
thirty of the Lords, to receive what then ſhou'd be 
delivered. Then were named threefcore to attend 
the delivery of the ſaid reaſons at the time and place 
aforeſaid. 21 
Eodem die poſt meridiem. 
T HE houſe entering ſeriouſly into conſultation 
what courſe was to be held with the Lords; 
as alſo falling into more length of diſputation, touch- - 
ing the bill of merchants, than were expected, ſent 
ſome meſſengers to the Lords to excule their long - 
tarrying, vix. | [8 


* 


Sir Edward Hobby. Sir Francis Haſtings. © 

Sir Ro. Wilbraham. Mr. Mariyn. Dan 

Sir Henry Næil. | ® 
_Fhis 
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1604. 
This afternoon about five a clock, the Committee 
appointed did attend to deliver the reaſons aforeſaid, 
at-the Council-Chamber, according to appointment 
and order of both houſes 3 and they were delivered 
by Sir. Francis Bacon, one of the Committee, with 
defire, That their Lordſhips would be mediators in 
the behalf of the houſe, for his Majeſty's ſatisfaction. 


Die Mercurii, viz. 4* die Aprilis, 1 604. 
8 IR Francis Bacon having the day before deliver- 
I ed to the Lords in the Council -Chamber of 
Whitehall, (according to the direction of the houſe) 
the reaſons in writing penned by the Committeee 
touching Sir Francis Goodwin's caſe, maketh report 

of what paſſed at the time of the ſaid delivery. 
Firſt, That though the Committees imployed were 
a number ſpecially deputed and ſelected; yet that 
the Lords admitted all Burgeſſes without diſtinction; 
that they offered it with teſtimony of their own 
ſpeed and care in the buſineſs, ſo. as they ſaid no one 
thing had precedency, but only the bill of ni- 
tion; that they had luch reſpect to the weight of it, 
as they had not committed it to any frailty of me- 
mory, or verbal relation, but put it into writing for 
more permanent memory of their duty and reſpect 
o his Majeſty's grace and favour : that in conclu- 
ſion they prayed their Lordſhips, fithence they had 
nearer acceſs, they would co-operate with them for the 
King's ſatisfaftion; and ſo delivered the writing to 
the hands of the Lord-Chancellor, who receiving it, 
demanded, whether they. ſhould ſend it to the King, 
or firſt peruſe it? To which was anſwered, that ſince 
it was the King's pleaſure they ſhould concur, they 
deſired their Lordſhips would firſt peruſe. The 
Lord Cecil demanded, whether they had Warrant 


to amplify, explain, or debate any doubt or queſ- 


tion made upon the reading? To which it was ſaid, 
They had no Warrant. And ſo the writing was 
read, and no more done at that time. 


„Dis Fovis, viz, 5* die Aprilis, 1604. 

M R. Speaker, by a private commandment at- 
| tended the King this morning at eight aclock, 

and there ſtaid till ten. 

Mr. Speaker excuſeth his abſence, by reaſon he 
was commanded to attend * his Majeſty. And 
bringeth meſſage from his Majeſty to this effect; 
That the King had received a parchment from the 
houſe. Whether it were an abſolute reſolution, or 
reaſon to give him ſatisfaction, he knew not: he 
thought it was rather intended for his ſatisfaction. 
His Majeſty proteſted, by that love he bare to the 
bouſe as his loving and loyal Subjects, and by the 
faith he did ever owe to God, he had as great a deſire 
to maintain their privileges, as ever any Prince had, 
or as themſelves. He had ſeen and coolidered of the, 
manner and the matter ; he had heard his Judges and 
Council; and that he was now diſtracted in judg- 
ment. Therefore, for his further ſatisfaction, he de- 
fired, and commanded as an abſolute King, that there 
might be a donference between the Houſe and the 
Judges; and that for that purpoſe there might be 
a ſelect Committee of grave and learned perſons out 
of the Houſe : That his Council might be preſent, 
not as Umpires to determine, ut to report indifferently 
on both ſides. 

Upon this unexpected meſſage there ſome a- 
mazement and ſilence. But at laſt ope ſtood up and 
{aid : the Prince's command is like a — 5 ; 
his command upon our Allegiance like the roaring of 
a Lion. To his command there is no contradiction; 


7 


aud Sir John Forteſcue. 


| 75 
but how, or in what manner we ſhould now proceed 
to perform obedience, that will be the queſtion, 
Another anſwered, let us petition to his Majeſty, 
that he will be pleaſed to be preſent, to hear, mo- 
derate, and judge the caſe himſelf, Whereupon 


Mr. Speaker proceeded to this queſtion. : 


Queſt. Whether to confer with the Judges in the 
preſence of the King and Council ? 5 


Which was reſolved in the affirmative. 
And a ſelect Committee preſently named for the 


conference, Viz. 


Lawyers, Gentlemen. 

Mr. Serjeant Tanfield. Sir George Carew, Vice- 
Mr. Serjeant Hobbard. Chamberlain to the 
Mr. Serjeant Leigh, Queen. | 
Mr. Serjeant Shirley. Sit Francis Haſtings. 
Mr. Serjeant Dodridge. Sir Edward Hobby. 
Sir Thomas 'Heszketh. Sir Robert Wrath. 

Sir Francis Bacon. Sir Henry Nevill. * 
Mr. Recorder of Lond. Sir Jobn Savile. 
Mr. Zelverton. Sir George Moore. 
Mr. Crewe. Mr. Nathaniel Bacon. 
Mr. Laurence Hide. Sir Edward Stafford. 
Mr. Francis Moore. Sir William Fleetwood, 
Mr. Richard Martin, Sir Thomas Challoner. 
Mr. Winche. Sir Roger Aſton. 
Mr. Dyett. Sir Robert Wing field. 
Mr. Fuller. Sir Edw. Mountague. 
Sir Roger Wilbraham. Sir Edwyn Sandis. 
Mr, Francis Tate. Sir Robert Colton. 
Mr. Doctor James. * 
Sir Daniel Dunn. 
Sir Jobn Bennet. 


| Theſe Committees were ſelected and appointed to 
confer with the Judges of the Law, touching the rea- 
ſons of proceeding in Sir Francis Goodwin's caſe, ſet 
down in writing, and delivered to his Majeſty in 
the preſence of the Lords of his Majeſty's il, 
according to his Highneſs's pleaſure Fenified by Mr. 
Speaker this day to the boake. 


It was further reſolved and ordered by the houſe, 
(upon the motion to that end by Mr. Laurence Hide) 

at the aforeſaid Committee ſhould inſiſt upon the 
fortification, and explaining of the reaſons and an- 
ſwers delivered unto his Majeſty ; and not proceed 
to any other argument or anſwer, what occaſion 
ſoever moved in the time of that debate. 


Die Mercurii, viz. 11* die Aprilis, 1604. 


e 


Upon Adjournment. . 
». 


8 IR Francis Bacon was expected, and called to 
make a report of the late conference with the 
Judges in the preſence of his Majeſty and the Lords 
of the Council: but he made excuſe, ſaying, he was 
not warranted to make any report; and tantum per- 
miſſum quantum commiſſum : nevertheleſs, upon a 
queſtion, he was over-ruled to make a report, and 
a motion thereu made, That the Committees 
might firſt aſſemble in the Court of Wards, and 
—_ among themſelves, and then the report to be 

made. 
Sir Francis Bacon, after the meeting of the Com- 
mittees in the Court of Wards, reporteth what had 
L 2 3 paſſed 


4 


paſſed in conſerence in the preſence of his Majeſty 
and his Council. 128 | 


T HE King ſaid, He would be Preſident him- 
1 X ſelf, This attendance renewed the remem- 
brance of the laſt, when we departed with ſuch ad- 
miration. It was the voice of God in man: the 
good Spirit of God in the mouth of man. I do 
not ſay, the voice of God, and not of man. I am 
not one of Herod's flatterers. A curſe fell him 
that ſaid it? a curſe on him that ſuffered it. We 
might fay as was ſaid to Solomon, We are glad, O 
King! that we give account to you, becauſe you 
diſcern what is ſpoken, 
Me let paſs no moment of time, untill. we had 
reſolved and fet down an anſwer in writing, which 
we now had ready, By! 

That ſithence we received a meſſage from his Ma- 
jeſty by Mr. Speaker, of two parts: 1. The one 
Paternal. 2. The other Royal. x. That we were 
as dear unto him as the ſafety of his perſon, or the 
preſervation of his .poſterity. 2. Royal, that we 
ſhould confer with his Judges, and that in the pre- 
fence of himſelf and his Council. That we did 
more now to King James than ever was done ſince 
the Conqueſt, in giving account of our Julge- 
„ ments,” That we had no intent in all our pro- 
ceedings, to encounter his Majeſty, or to impeach 
his Honour or Prerogative. 

This was ſpoken by way of preamble by him 
you employed. 5 


How to report his Majeſty's Speeches; he knew 
the dg ee « King — ifa 

The King addreſſed himſelf to him as deputed by 
the Houſe, and ſaid he would make three parts of 
what he had to ſay. The cauſe of the meeting was 
to draw to an end the difference in Sir Francis Gcod- 
win's Caſe. 72 

If they required his abſence, he was ready; be- 
eauſe he feared he might be thought intereſted, and 
ſo breed an inequality on their part. 2 
le ſaid, That he would not hold his Prerogative 
or Honour, or receive any thing of any, or all his 
ſubjects. This was his Magnanimity. © | 

That he would confirm and ratify all juſt Privi- 
leges. This his Bounty and Amity. As a King, 
Royally : As King James, ſwectly and kindly out 
of his good-nature, - 

One point was, Whether we were a Court of Re- 
cord, and had power to judge of Returns. As our 
Court had power, ſo had the Chancery ; and that 
the Court that firſt had paſſed their Judgment, 
ſhould not be controlled. | 8 

Upon a ſurmiſe, and upon the Sheriff's Return, 
there grew a difference. 

That there are two powers. 1. Permanent: The 
ether, Tranſitory. I hat the Chancery was a confi- 
denciary Court to the uſe of the Parliament during the 
time. 

Whatſoever the Sheriff inſerts beyond the autho- 
rity of his mandate, a nugation. The Parliaments 
of England not to be bound by a Sheriff's Return. 
That our Privileges were not in queſtion. That 
i was private jealouſies without any kernel or ſub- 
flance. * He granted it was a Court of Record, 
* and a Judge of Returns.” He moved, That 
neither Sir Jobn Forteſcue, nor Sir Francis Goodwin 
might have place; Sir Jobn loſing place, his Ma- 
zeſty did meet us half-way, That when there did 
arile a ſchiſm in the Church between à Pope and an 


10. The Caſe between Sir Francis Goodwin, 1 Jac. I. 


Antipope, there could be no end of 
until they were both gut down. | 


Upon this Report, à motion was made, That it 
might be done Hy why of warrant ; and therein to 
be inſerted; That it was done at the tequeſt of the 
King: and was further ſaid, (as anciently it hatli 
been ſaid,) That we lofe more at a Parliament than 
we gain at a Battel. That the ority of the 
Committee was only to fortify what was agreed on 
by the Houſe for anſwer, and that they had no au- 
thority to conſent. n 

It was further moved by another, That we ſhould 
proceed to take away our diſſention, and to preſerve 
our liberties; and ſaid, that in this we had exceeded 
our commiſſion ;- and that we had drawn upon us a 
anote of inconſtancy and levity. Finne 

But the acclamation of the Houſe, was, That it 
was teſtimony of our duty, and no levity. 


the difference 


So as the queſtion was preſently made, 


ueft. Whether Sir yr Forteſcue and Sir Franeiy 
Goodwin ſhall both be ſecluded, and a warrant for a 
new writ directed. And upon the queſtion reſolved, 
That a writ ſhould iflue for a new choice, and a 
warrant directed accordingly. a Tar Sell 


A motion made, That thanks ſhoukd be prefent- 
ed by Mr. Speaker to his Majeſty, for his preſence 
and direction in this matter; and thereupon Or- 


dered, That his gp fc pleaſure ſhould be known, 


of 7 Roger Aten for their attendance accord- 
1 it hath been conceived by ſome, that Sir 
Francis Goodwin being the Member ſpecially inter · 
eſted, it were fit he ſhould give teſtimony of his 
liking and obedience in this courſe: being dealt 
withal to that end, hewrithis letter to Mr. Speaker; 
which, before this queſtion made, for better ſatiſ- 
faction of the Houſe, was tead in theſe words, _ 
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0 1 heartily forry to have been the leaſt occa 
1 ſion either of queſt ion between his Majeſty 
« and that honourable Houſe, or of interruption 
« to thofe worthy and weighty cauſes, which by this 
time, in all hkelihood, had been in very good 
« furtherance : wherefore underſtanding very cre- 
„ dibly, that it pleaſed his Majeſty, when the Com- 
* mittees laſt attended him, to take courſt with 
« them for a third writ and election for the Knight- 
« ſhip of the County of ere . I am fo far 
«*« from giving any impediment thereunto, that con- 
„ trariwiſe, IJ humbly deſire his Majeſty's direction 
< in that behalf to be accompliſhed and performed. 
« So praying you, according to ſuch opportunity 
eas will be miniſtred, to give furtherance thereun - 
to, I take my leave, and reſt . 


Yours, moſt aſſured, 


. 


Weſtm. his 11h of 
April, 1604. 


DireRted, To the Right Worbitful to be e 


Sir Edward: Phelips, eo | 
Fr a. Goopwl N. 


Speaker of the Honourable — 
of Parliament. *f 


5 Die Jovis, viz, 12* die Aprilis.  _ 

A Motion made, That Mr, Speaker, in behalf 

4 of the Houſe, ſhould pray acceſs tor his Ma- 

jeſty, and preſent their humble thapks for his gra- 
cious 


1 * 
16 O04, - 
cious preſence and direction, upon the hearing of 
Sir Francis Geodwin's cauſe z which was aſſented un- 


to; and Sir Roger Afton, a ſervant of his Majeſty's . 


Bod-chamber,' and one of the Members of the 
Houſe, was preſently appointed to know his Ma- 
jeſty's pleaſurez which he did accordingly : and re- 
turned, That his Majeſty was willing to give them 
acceſs in the gallery at I biteball, at two a clock in 
the aſternoon, the ſaine'day. Thereupon a Com- 
mittee was named to attend Mr. Speaker to the 
King, with à general warrant to all others that 


ſhould be pleaſed to accompany them, | 
The Committee, eſpecially named, were, 


All the Privy-Covncil of the Houſe. 
Sir George Carew, Vice- Sit Fobn Scott. 


Chamberlain to the Mr. Edward Seymour, 

to red. Sir Thomas Holcroft. 3 

The Lord Backbutff, Sir Henry Nevill. © 

Sir Joby Heigham, Sir Thomas Walfingbam. 
Sir Rodert Oxenbridge. Sir Thomas Benſon. 

Sir William Fleetwood. Sir Francis Barrington. 

Sit Edwyn Sandis, © Sit Robert Nappier. 

Sir John Hollis. Sir Valentine Knightley. 
Mr. John Sheffield. Sit George Carty, © 
Sir Francis Haſtings. ' Maſter of the Chan- 

Sir George Moore. . . cery. . | 

Sir Robert Wing field. Sir Jerome Bowes. 

Sir William Killepreto. Sir Jobn Thyme. 

Sir Francis Popham. Sir Fobn Leveſon. | 

Mr. Francis Clifford. Sir William _—_ 
Sir John Savill., Sir Roger Afton. 
Sir Richard Ferner,. Sir Robert Moore. 


Mr. Toby Matthew. Mr. Dudley Carletin. 
Sir Thomas  Ridgtody: Sit William Wray. 


Sir JonalbanTrelatonty. Sir George St. Poll, 


Die Peri, viz. 13˙ die Aprilis, 1604. | 
R. Speaker returneth to the Houſe the effect 
of 


is meſſage of thanks, delivered the laſt 
day in the name of the Houſe to his Majeſty ; as 
allo of his Majeſty's anſwer, vis. | 


| That he related to this Houſe the humble and 
dutiful.acceptation of what his Majeſty had done, 
together with the humble thanks of the Houſe for 
his zealous and paternal delivery of his Grace unto 
us, by his own mouth: what wonder they con- 
ceived in his Judgment, What Joy in his Grace, 
what comfort they had in aig; what appro- 
bation they made of his Prudence, and what obe- 
dience they yielded to his Power and Pleafure. 
That his direction gave all men ſatisfaction. 
That they were determined to purſue the courſe he 


had preſcribed. That now they were become. 


fuitors, he would be pleaſed to receive a repreſen- 
ration of the humble thanks and ſer vice of the 


Houſe. | 


| His Majeſty anſwered, That upon this ſecond ac- 
ceſs, he was forced to reiterate what he had ſaid be- 
fore, That this queſtion was unhappily caſt upon 
him, for he carried as great a reſpect to our privi- 
leges as ever any Prince did; he was no.ground- 
ſearcher ; he was of the mind that our privileges 
were his ſtrength : that he thought the ground of 
our proceeding, was our not un ing that he 


and Sir John Forteſcue ?- 


. the better to bring it to paſs, 


77. 


had intermeddled before we had decided: that he 
thought alſo we had no wilful purpoſe to derogate 
any thing from him, for our anſwer was a grave, 
dutiful, and obedient anſwer.” 663g 
Bur as the devil had unhappily caſt this queſtion ' 
between them, fo he ſaw God Fad turned it to two. 
good ends and purpoſes. 
N 1. One, That he knew, ana had approved our 
FO ar, That he had ſo good an occaſion to 
malte teſtimony of his bounty and grace. 
That as we came to give him thanks, ſo did he 


\. - --redouble his thanks to us. 


That he had rather be a King of his Subjects, 
than to be a king of many kingdoms. 


The ſecond part of his ſpeech directed to the 
Lords and Us. WE Coons 


That this Parliament was not like to be long : 


that we would treat of fuch matters as moſt con- 


cerned the Commonwealth; and the laſt, of any 
thing that concerned himſelf. 
Three main buſineſſes in our hands. N 
2. Sundry Publick and Commonwealth-Bills. 
3. Matter of Religion, and reformation of Ec- 
c—_— 2 3 | 
or the Union, that it might be now prepared, 
and — — 42 
at Union, which with the loſs of much blood 
could never be brought to paſs, as now it is. That 
we ſhould be in af- 
feRions united. N | 


That we ſhould Gcſt with all.care-proceed in ſuch 


laws as concern the general good. 

That all Hereſies and Schiſms might be rooted 
but, and care taken to plant and ſettle God's true 
Religion and Diſcipline in the Church. | 

That this wiſh above all things was at his death to 
leave, 

1. One Worſhip to God. | 

One Kingdom entirely governed. 
One Unitormity in Laws. 

Laſtly, That his occaſions were infinite, and much 
beyond thoſe of his Predeceſſors; and therefore 
that in this firſt Parliament 'we wauld not take from 
him that which we had yielded to others. 

That in his affeRions he ways no ways inferior to 
others, nor in his deſire to eaſe us. 


The Warrant for a new Election of a Knight for, 
Bucks, read and allowed in this form: 8 


Whereas the Right Honourable Sir John Forteſcue 
Knight, Chancellor of his Majefty's Dutchy of Lan- 
caſter, and Sir Francis Goodwin Knight, have been 
ſeverally elected and returned Knights of the Shire for 
the County of Bucks, to ſerve in this preſent Pariia- 


men: upon deliberate conſultation, and for ſome ſpe- 


cial cauſes moving the Commons Houſe of Parliament, 
I is this Day Ordered and Required by the ſaid Hoaſe, 
That a Writ be forthwith awarded for a new Klec- 


ton of another Knight for the ſaid Shire : And ihis 


Mall be your Warrant, 
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XI. The Proceſs and Triat of RoperT Locan, of Reſtal. 
rig, for High-Treaſon, in conſpiring with ahn Earl of 
Gowrie, to murder King James I. June 1609. 7 Fac. 1. 


N the year 1608, the Earl of Dunbar, 
walking in his own Garden, and conver- 
fing with a country Gentleman, who 

| lived near the place, falling accidentally 

to diſcourſe on the matter of Gowrte's forfeiture 5 
this Gentleman told the Earl, that he being lately 
in company with one Sprott, a Notary, who lived in 
Zyemout b, who was ordinarily employ'd in the Laird 
of Reſtalrig's ſervice, as a Notary and Truſtee, and 
who was long acquainted with this Gentleman who 
was ſpeaking to the Earl; told the Earl, that this 
Sprott had told him things concerning that Treaſon, 
which he had never heard before ; but that he had 
never told it, ſo long as thoſe concern'd were alive. 
The Earl was curious to have the information, which 
the Gentleman told him, and was in ſhort : 

That umquhil Robert Logan of Reftalrig, then 
dead, was a Co-partner and Contriver, with the 
Earl of Gowrie. and his brother Mr. Alexander, in. 
all that affair; and that Sorott had ſeveral letters, 
yet lying by him, which he had found amongſt Re- 
falrig*s papers, and ſome papers belonging to one, 
commonly call'd Laird Bour, the greateſt confident 
of any man that Reftalrig had, and who was alſo 
intimate with Sprott the Notary. 

Whereupon the Earl of Dunbar acquainted the 
King's advocate, and Sprott was ſeized and carried 

nto Edinburgh ; who, before ſeveral Lords of the 
Council, did, with great remorſe of conſcience, ac- 
knowledge, | | 

That he knew perfectly, that Robert Logan, late 
of Reſtalrig, was privy to, and upon the fore-know- 
leage of Goorie's treaſonable conſpiracy : and for 
the greater aſſurance of his knowledge, deponeth, 
That he knew, that there were divers letters inter- 
changed betwixt them, anent the treaſonable pur- 

© Poſe aforeſaid, in the beginning of the month of Ju- 
CO 1600; which Letters, James Bour, called Laird 

Bour, ſervitour to Reſtalrig (who was employ'd 

mediator betwixt them, and privy to all that errand) 

had in keeping; and ſhewed the ſame to Spro/t, in 
the place of Faſtcaſtle. 

And deponed, The he did abſtract (i. e. ſteal) 
quietly from Janes Bour, the principal letter writ- 
ten by Reſtalrig to the Ear] of Gotorie, which Bour 
had brought back from the Earl of Gowrie, (as was 
the cuſtom amongſt them at that time:) and that 

when James Bour employed him (Sprett) to look 
over his papers ; that he did keep the ſame, and 
that it was yct in his keeping, and was in his cheſt, 
among his writings z where he left it when he was 
taken; (and accordingly, the letter was found there 
by the Sheriff depute, who was ordered by Sir Wit- 


5 


liam Hart, Lord - Juſtice of Scotland, to ſeize the 
ſaid cheſt, and ſearch for this letter, which was 
found, and delivered to the King's Advocate.) 
Whereupon, the King's Advocate produced the 
ſummons of Treaſon, which was raiſed. by warrant 
under the Seals, on the 5th of February, 160g ; 
againſt all the defenders and others concerned, to 
compear before our ſovereign Lord or his Commil- 
ſioner, and the Eſtates of Parliament, and Juſtice- 
General, on the 12th day of April, 1609, to an- 
ſwer, Fe. And likewiſe produced the verifications 
of the executions, which were ſworn to, by the 
Heralds, Meſſengers and Witneſſes, in pn Parlia- 
ment: all which are contained at length in the Re- 
cords of Parliament; as are alſo the letters of re- 
laxation and executions thereupon ; relaxing, Robert 
* eldeſt ſon, to umquhil Robert Logan the ac- 
culed, from the horn, and all perils thereby; which 
relaxations were regiſtrated in publick Records be- 
fore the day of compearance : and then the Lord 
Advocate produced for verifying of the dittay and 
crimes, the principal letters, and did put them 'in 
the Clerk-Regiſter s hands (where they lie en 
the publick Records ;) as likewiſe the depoſitions of. 
the witneſſes, taken by the Lords of the Artiles, 
in common form. 0 | 
All which being produced in preſence of his Ma- 
jeſty's Commiſſioner, and the ERates of Parliament, 
upon the day of 1609, the defenders 


| cited, and not compearing; the Advocate deſired 


the Eſtates declaration. on the relevancy: the true 
extracts whereof are as follow. 


8 IR Thomas Hamilton of Binnie, Knight, Advo- 
cate to our ſovereign Lord, in his Highneſs's 
name, for proving of the points of the faid ſum- 
mons, and reaſon and cauſe of Treafon and Leſe 
Majeſty contained therein, repeated divers miſſive 
bills, all written and ſubſcribed by the ſaid umquhil 
Laird of Reftalrig. All the depoſitions of the wit- 
neſſes, examined before the Lords of Articles before; 
and before the Lords of ſecret Council, George 
Sprott's A and conviction and execution to 
the death, for the ſame cauſe of Treaſon as Gowrie : 
together with divers writs and other probations, 
which were preſently produced, before the ſaid 
Eſtates, by the ſaid Lord-Advecate, in our ſove- 
reign Lord's name, for proving of the forefaid 
ſummons of Treaſon, the reaſon and cauſe of 
Leſe Majeſty contained therein: of the which miſ- 
five bills and depoſitions produced by the ſaid Advo- 
cate in our ſovereign Lord's name, for proving the 
ſaid ſummons of Treaſon, and reaſons therein 

con- 
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contained; againſt the ſaid Rober: Logan and his 

foreſaids 37 the'tenour follows. | py 

] n . $3084 i En 70 : 

TD 16HT Honvurable'Sir, my duty, vith ſer- 
vice remembred: Pleaſe you underſtand, 


my Lord of Gowrie and ſome others his Lord- 
ſhip's friends and well-wiſhers, who teaders his 


« Lordſhip's preferment, are upon the reſolution - 
«you know, for the 'revenge of that cauſe: and 


« his Lordſhip has written to me anent that pur- 
« poſe; whereto1 will accord in caſe ye will ſtand 
« to, and bear a part; and before ye reſolve, meet 
< me and Mr. Alexander Ruthven in the Cannongate, 
on Thirſdaythe next weck, and be as wary as you 
«can: indeed Mr. Atxapder Ruthven ſpoke with 
me, ſour of five days fince; and I have pronfſed 
< his Lordſhip an anſwer within ten days at far- 
« theſt, As for the purpoſe, how Mr. Alexander 
% Ruthven and J has ſet down the courſe, it will 
« be a very ecaſy done turn; and not far by that 
« form; with the like ſtratagem, whereof we had 
« conference in Y S. But in caſe you and Mr. 
„% Alexander Ruthven forgather, becauſe he is ſomic- 
« what uncautious; for God's ſake beware with 
«© his rackleſſneſs as to this of Padua; for he told 


« me one of the ſtrangeſt tales of a Nobleman of 


% Padun that ever I heard in my life, 'reſembling 
« the like purpoſe; I pray you, Sir, think no- 
«thing, altho* this bearer underſtand of it ; for 
<« he is the fpecial ſecretary of my life; his name 
« is Laird Bour, and was old Manderſton's man, 
« for dead and life, and even ſo now for me. And 
* for my own part, he ſhall know of all that I do 
* know in this world, ſo long as ever we live to- 
gether ; ſor I make him my houſhold-man : he 
is well worthy of credit; and I recommend him 
to yon. Always to the purpoſe I think beſt, for 
our pl; that we. meet all at my houſe of Faſt- 
& caſtls : for I bave concluded with Mr. Alexan- 
der, who, Tthink ſhall be meeteſt to be conveyed 
« quietly in a- boat by ſea; at which time, upon 
« {ure advertiſement, I ſhall have the place very 
&« quiet and well provided; and as I receive your 
« anſwer, I will poſt this bearer to my Lord: and 
I pray you, as you love your own life, (becauſe 
it is not a matter of mouſe) be circumſpect in 
« all things, and take no fear, but all "ſhall be 
„well. L haye no will, that, either my brother, 
or yet Mr. N. R. my Lord's old pedagogue, 
« know any thing of the matter till all be done 
<«< that we would have done; and then T care not 
« who gets wit, that loves us. When ye have 
read, ſend this my letter back again with the 
« bearer, that I may ſee it burnt myſelf; for ſo 
is the faſhion in ſuch errands: and if you pleaſe, 
* write your anſwer on the back hereof ; in caſe ye 


« will take my word for the credit of the beater, 


* and uſe all expedition; for the turn would not 
« be long delayed. Le know the Ki 
* will be ſhortly ; and then ſhall, be beſt time, as 
Mr. Alexander has aſſured me, that my Lord has 


King's hunting 


e for H igh-Treaſon. 


reſolved to enterprize that matter. Looking 


* for your anſwer,” commits you to Cbriſ's holy 


protection. From Faſtcaſtie, the "18th day of 


* July, 16000. | 
8e ſahſeribilur ., 
Yours to uiter power ready, 


RxESTALR1G, 


39 


» 


13 


79 
12 Bour, I pray you haſte you weſt to me 

about the errand 1 told you; and we ſhall 
confer at length of all things, I have received 
a new letter trom my Lord of, Gzeorie, concern- 
ing the purpoſe that Mr. Alegander his Lordſhip's 
brother ſpoke to me before: and I perceive that 
I may have advantage of Dirleton ; in caſe his 
other matter take effect; as we hope it ſhall. 
Always, I beſeech you, be at me, the morn 
and even; for I aſſured his Lordſhip's ſervant, 
that I ſhall ſend you over the water, within three 
days, with a full reſolution of all my will, anent 
«© all purpoſes; and I ſhall indeed recommend you 
«.ahd your truſtineſs to his Lordſhip, as ye ſhall 
find an honeſt recompence for your pains in the 
„ end. I care not for all the land J have in this 
« Kingdom, in caſe I can grip of Dirleton; for I 
* eſteem it the pleaſanteſt dwelling in Scotland. 
„For God's cauſe keep all things ſecret, that my 
Lord, my brother, get no knowledge of our 


« 


« purpoſes'; for 4 rather be earded quick. And 


« fo looking for you, I reſt till meeting.” 


From the Cannon 
tte 18th day of July. 


te, 


P. S. I am very ill at eaſe, therefore ſpeed you 
T. 1 b *15 U 1311 ö FM 
Sic ſubſeribitur, 
a wur to power ready, 


RESTALAIC. 


6 IGHT Honourable Sir, all my hearty with 
* humble ſervice remembred. Since I have 
taken in hand to enterpriſe with my Lord of C- 
«' rje, your ſpecial and only beſt beloved; as we 
e have ſer down the plat already, I will requeſt 
« you, that you will be very circumſpe& and wiſe, 
« that no man get an advantage of us. I doubt not 
e dut you know the peril to be both life, lands and 
«© honour ; in caſe the matter be not wiſely uſed. 
©'And, for my own part, I ſhall have a ſpecial re- 
« ſpect to my promiſe that I have made to his 
« Lordſhip and Mr. Alexander his Lordſhip's bro- 
« ther, alrho* the Scaffold were ſet up. If I cannot 
come to Falkland the firft night, I ſhall be timely 
« in Sr. Zobſton on the morn. Indeed, I ſippened 
« for my Lord himſelf, or elſe Mr. Alerander his 
0 Lordſhip's brother, at my houſe of Faftcaftle, 
« as I wrote to them both. Always I repoſe on 
« your advertiſement of the preciſe day, with 
% credit to the bearer; for howbeit he be but ane 
« fillie'glyed old carle, I will anſwer for him, that 
„ he ſhall be very true. I pray you, Sir, read, and 
« either burn or ſend again with the bearer ; for I 
« dare hazard my life, and all I have elſe in the 
« world; on his meſſage, I have ſuch proof of his 
« conſtant truth. So commits you to Chriff's holy 
«6 protection.“ DS OY 739577 433: .. | 
From the Cannongate, the © 
- 27th day of July, 1600. 
P. S. I uſe not to write on the back of any of 
my letters, concerning this errand, tons 


4 


=y 


a 2 - N 
tot. 94 Y Sie ſubſcribitur, 1 . 
. Yours to all power, with humble ſervice ready, 
| | RESTALATIO. 
«6 MY 


80 


R Lord, my moſt humble duty with ſer- 
> vice, in moſt hearty manner remembred : 
« at the receipt of your Lordſhip's letter, I am fo 
& comforted ; eſpecially, as your Lordſhip's pur- 
* poſe communicated to me therein ; that I can 
« utter my joy, nor find myſelf able how to en- 
„ counter your Lordſhip with due thanks. In- 
% deed, my Lord, at my being laſt in the town, 
© Mr. Alexander your Lordſhip's brother, imparted 
« ſomewhat of your ogy th intention, anent 
te that matter, unto me. And, if I had not been 
© buſied about ſome turns of my own, I thought 
© to have come over to S/. Johnſton, and ſpoken 
« with your Lordſhip. Yet always, my Lord, I 
&* beſeech your Lordſhip, both for the ſafety of 
« your-honour, credit, and more than that, that 
„ your life, my life, and the lives of many others, 
« who may, perhaps, innocently fmart for that 
« turn afterwards, in caſe it be revealed by any; 
„ and likewiſe the utter wraking of our lands and 
% houſes, and extirpating of our name; look that 
« we be all as ſure as your Lordſhip, and I myfelf 
«+ ſhall be, for my own part. And then, I doubt 
% not, but with God's grace, we ſhall bring our 
« matter to ane fine, which ſhall bring the content- 
„ ment to us all, that ever wiſhed for the revenge 
« of Machiavellian maſſacring of our deareſt friends. 
« doubt not, but Mr. Alexander your Lordſhip's 
„brother has informed your Lordſhip what courſe 
„ laid down, to bring all your co-aſſociates, to 
% my houſe of Faſtcaſtie by ſea; where, I ſhould 
« have all materials in readineſs, for their ſafe re- 
<< ceiving on land and into my houſe : making as 
« it were, but a manner of paſling time in ane 
& boat on the ſea, in this fair ſummer-tide; and 
&« no other ſtrangers to haunt my houſe, while we 
had concluded on the laying our plot; which is 
« already deviſed by Mr. Alexander and me. And 
WI 1 wiſh, that your Lordſhip would either 
&«. come, or ſend Mr. Alexander to me; and there- 
& after, I would meet your Lordſhip in Z2i/h, or 
&« quietly at Reſtalrig; where we ſhould have pre- 
« par'd ane fine hatted kit, with ſugar and comfits 
* and wine; and thereafter confer on matters: and 


the ſooner we brought our purpoſe to paſs, it 
© were the better, before harveſt. Let 15 Mr. 


. R. your old pedagogue, ken of your com- 


« ing : but rather would I, if I durſt be ſo bold to 


<« intreat your Lordſhip, once to come and ſee my 
* own houſe, where I have keeped my Lord Both- 
« well in his greateſt extremities z ſay the King and 
« his Council what they would: And in caſe GOD 
6 rs us happy ſucceſs in this errand, I hope 
© both to have your Lordſhip, and his Lordſhip, 
with many others of your lovers and his, at a 
good dinner before I die. Always I hope, that 
the King's Buck hunting at Falkland this year, 
e ſhall prepare ſome dainty chear for us, againſt 


that dinner, the next year, jocoſe hoc to animate. 


your Lordſhip, at this time: but afterwards we 
“vill have better occaſion to make merry. I pro- 
« teſt, my Lord, before GOD, I wiſh nothin 

<* with a better heart, nor to atchieve to that whic 

“ your Lordſhip would fain attain unto ; and my 
* continuall prayer ſhall tend to that effect ; and 
<* with the large ſpending of my lands, goods, yea, 
the hazarding of my life, not afray me from 
that, altho' the Scaffold were already fet up, be- 
fore 1 ſhould falſify my promiſe to your Lord- 
*© ſhip, and perſuade your Lordſhip thereof: I 
<« rrow, your Lordſhip has ane proof of my con- 


11. The Trial of Robert Logan, 
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«- ſtancy already or now: but, my Lord, whereas 
« your Lordſhip deſires, in your letter, that I crave 
« my Lord, my brother's mind anent this mat- 
6 ter, I utterly difafſent from that, that he ever 
© ſhould be ane Counſellor thereto ; for in good 
« faith, he will never help his friend, nor hurt his 
« foe. Tour Lordſhip may confide more, in this 
* old man, the bearer hereof, my man, Laird 


40 Bur, than in my brother; for, I lippen my life 


<< and all that I have elſe, in his hands: and I trow 
he would not to ride to Hell's-gate to plea- 
4 ſure me; and is not beguiled of my part to 
© him. Always my Lord, when your Lordſhip 
has read my letter, deliver i to the bearer again, 
„that I may ſee it burnt, with my own eyes: as I 
gave ſent your Lordſhip's letter to your Lord- 
«© ſhip again; for. ſo, it is the faſhion I grant: and 
« I pray your Lordſhip to reſt fully perſuaded of 
me, and all that I have promiſed ; for I am re- 
„ ſolved, howbeit it were to die in the morn. I 
* muſt intreat your Lordſhip to expede Bowr, and 
&« give him ſtrait directions upon pain of his life, 
e that he take never a wink of ſleep, until he ſee 
* me again; or elſe he will utterly unde us. 1 
«* have already ſent another letter, to the Geatle- 
% man, your Lordſhip knows, as the bearer will 
© ſhaw your Lordſhip, of his anſwer and forward- 
«* neſs with your Lordfhip, and I ſhall ſhew your 
« Lordſhip farther at meeting, when and where 
« your Lordſhip ſhall think it meeteſt. Till which 
„time, and ever, I commit your Lordſhip to the 
« protection of Almighty God.“ 


Frem Gunn's Green, the 29th 
Day of July, 1600. 


POSTSCRIPT. 


1 Prays your Lordſhip hold me excuſed for my 
* unſeemly letter, which is not ſo well [ 


- « miſter were; for I durſt not let any Writers ken 


* of itz but took. two ſundry idle days, to de it 
* myſelf. I will never forget the good 2 that 
% Mr. Alexander, your Lordſhip's brother, told 
« me of a ems of Padua. It comes fo oft 
* to my memory; and indeed, it is Aparaſtur 
* to this purpoſe we have in hand.“ y 


Your Lordſhip's own ſworn and bunden man, 
to obey and ſerve with effold and ever ready 
ſervice, to his utter power, to his life's end. 

Sic Julſerdie 


RzisTALRIG 


# 4 


9 IGHT Honourable, my hearty duty remem- 
A R bred, ye know, I told you, at our laſt meet- 
e ting, in the ate, that Mr. Mexander, my 
* Lord of Gotwrie*s brother, had ſpoken with me 
** anent the matter of our concluſion ; and for my 
% own part, I ſhall not be hindmoſt. And ſinſyne, 
I got a letter from his Lordſhip's. ſelf, for that 
% ſame purpoſe. And upon the receipt thereof, un- 
« derſtanding his Lordſhip's frankneſs and for ward 
« neſs in it; GOD knows, if my heart was not 
«© lifted ten ſtages. I poſted this ſame bearer to his 
* Lordſhip, to whom you may concredit all your 
« heart in that, as well as I: For, and it were my 
« very ſoul, I durſt make him meſſenger thereof, I 
< have ſuch experience of his truth, in many other 
3 


1609. 


« things. He is a filly old glyed Carle, but won- 
« der honeſt ; and as he has al gt to me his 


„ Lordſhip's own anſwer, I think all matters ſhall 
« be concluded at my hauſe of Faſtcaſtle; for I, 
« and Mr. Alexander Ruthven, concluded, That 
« ye ſhould come with him and his Lordſhip, and 
„ only another man with you, being but only four 
« in Company, intil one of the great fiſhing boats 
«© be ſea to my houſe, where ye ſhall land als ſafely, 
« as on Leith-ſhore ; and the houſe, againſt your 
« Lordſhip's coming to be quiet; and when you 
« are about half a mile from ſhore, as it were paſſing 
« by the houſe, to gar ſet forth a walf, But for 
„ God's ſake, let neither any knowledge come 
e to my Lord, my brother's ears, nor yet to Mr. 
W. R. my Lord's old pedagogue ; for my bro- 
« ther is kittle to ſhoe behind, and dare not enter- 
« prize for fear, and the other will diſſuade us from 
„ our purpoſe with reaſons of Religion, which I 
« can never abide. I think there is none of a no- 
« ble heart, or carries a ſtomach worth a penny, 
« but they would be content and glad, to fe ane 
« contented revenge of Greyſtei!'s death; and the 
« ſooner the better his Lordſhip be quick; and 
« bid Mr. Alexander remember on the ſport he 
told me of Padua: for I think with myſelf 

% the cogitation on that, ſhould ſtimulate your 
„% Lordſhip. And, for God's cauſe, uſe all 
« your courſes cum di/cretione. 
« ſend back agaig this letter; for Mr. Alexander 
% learn'd me that faſhion, that I may ſee it de- 
« ſtroyed myſelf. So, till your coming, ever 
* commits you heartily to Chriſt's holy protec- 
« tion.” ' | 


From es Coles, the 
laft Day of July, 1600. 


The Superſcription is torn away from the laſt 
leiter. * 


The Depoſitions of the Witneſſes produced are as follows. 


MP Alexander Watſon, Miniſter at Coldingham, 


the five miſſive letters ſubſcribed by the Laird Re- 
ſtalrig, and produced in proceſs by the Lord Ad- 


vocate, for proving of the reaſans of Treaſon purſued 
againſt Robert Logan, Ton an 7 *cobig heir to Ro- 
bert Logan of Reſtalrig, being ſhown to this depo- 


nent; and he having at length ſighted and conſi- 
dered the ſame, depones, That he takes upon his 
conſcience, that he verily believes, that the ſaid five 
miſſive letters, and every one of them, are verily 
and truly written by the ſaid umquhile Robert Lo- 
gan of Reſtalrig, with his own hand: and proves 
this of ſome of his knowledge, that not only he 
thinks, that the character of every letter reſembles 
perfectly the ſaid umquhile Robert's hand-writ every 
way; but alſo agrees with his faſhion of ſpelling, 
which he has particularly remembred in every one 
of the ſaid miſſive letters, in thir points follow- 
ing: Firft, That he never uſed to write ane ⁊ in the 
beginning of any word, ſuch as zo, zor's, zeld, 
zea, and ſick-like ; but ever writ, y, inſtead of the 
ſaid z. That he writ all words beginning with w, 
with ſingle v; and when that letter w fell to be 
in the midſt or end, he put ane double w. That 
when he writ guban, gubair, ait, or any ſuch 
words, whilk uſes to be written and ſpelled by o- 
thers, with which he wrote only 9b, * quhair, 

Vo L. VII. * 


_ for High- Treaſon. 


f, that 


Fail not, Sir, to 


of the age of fifty years, married, depones, 


81 


and fick-like. Whenever a word began with con, he 
never wrote con at length, but wrote with an 77. 
Whenever t fell to be in the end of a woro, he wrote 
it without a ſtroke thro? 7, and did the like when- 
ever it fell in any part of ane word. And for far- 
ther confirmation of the premiſſes, he produced 
three letters written every word, and ſubſcribed b 
the ſaid umquhile Robert Logan of Reftalrig, * 
comparing them to the five other Miſſives produced 
by the Advocate, ſhow evidently the direct confor- 
mity of the ſamen, as well in the character and true 
reſemblance of the hand-writ, as in the ſpelling and 
writing of divers writs, ſyllables and letter, accord- 
ing tothe particulars above · ſpecified. 


Sic ſubſeribitur, - 
Mr. ALEXANDER WATsOx. 


R. Alexander Smith, Min ſter of Cbirngſide, 
of the age of thirty years, or thereby, mar- 


ried, depones, That he was well acquainted with 


the umquhile Laird of Refalrig, by reaſon he was 
dagogue to his Bairns, and has ſeen very many of 
is hand-writs;z and having ſeen, read, and at length 
conſidered the five miſſive letters produced by the 
Advocate; and inquir'd, if he knew the ſame to be 
the Laird of Reftalrig's proper hand-writ ? decla- 
red, upon his great oath, That he certainly believes 
the ſaids five letters, and every word thereof, to he 
the Laird of Reftalrig's proper hand-writ ; becauſe 
he finds the character thereof to agree every way 
with the ſhape of his ordinary writing; and remar- 
ked very particularly the manner of Reftalrig's ſpel- 
ling of many words, otherwiſe nor other men com- 
monly uſes to write and ſpell, according to the hail 
particulars remarked of before, by Mr. Alexander 
Watſen, the witneſs immediately preceeding ; and, 
in theſe points, and in all others, conform to the 
ſaid Mr. Alexander Watſon's a=poſition in all things 
Reddens cauſam ſcientiæ, becauſe he was perfectly 
acquainted with the Laird of Ręſtalrig's hand-writ 
in his life-time z and was pedagogue to his Bairns 
many years, and in his company. | 


Sic fubſcribitur, 
* Mr. ALEXANDER SMITH. 


81 R Jobn Arnott, Provoſt of Edinburgh, of the 
age of threeſcore ten years, or thereby, mar- 
ried, depones, That he was well acquainted with 
Robert Logan of Reſftalrig, and with his hand-writ, 
becauſe he had received divers of his letters himſelf, 
and ſeen many other letters written by him. And 


the five miſſive letters produc'd by the Advocate, 


being ſhown to him; and he having ſeen and conſi- 
dered the ſame, remembred that he had ſeen, read, 
and perfectly conſidered the Laird of Reftatrig's 
hand-writ, as the letters written by the deponent at 
any time, or his own hand-writ. And ſo takes on 
his conſcience, That the foreſaids five miſſive Bills, 
produc'd by the Advocate, are the proper hand- 
writ and ſubſcription of the ſaid umquhile Laird of 
Reſtalrig, be his Judgment. And, for verification 
thereof, has produc'd four writs, all written be the 
ſaid umquhile Laird of Refalrig, and ſent to this 
deponent, to Archibald Jobnſtoun, agreeing perfectly 
in Foelling and character, with the ſaids miſſives, 


Sic ſubſcribitur, 
Sir Joun ArNoT. 
Alexandr 


82 


ALerander Cuil, Sheriff. Clerk of Berwick, of the 

age of fifty years, or thereby, married, de- 
pones, That he was well acquainted with the um. 
quhile Laird of Reftalrig, and has ſeen many and 
| 3 of his writs, and receiv*'d divers of his letters 
directed to himſelf ; and being deſired to fee and 
confider the five letters produc'd by the Advocate, 
and to declare whether he knew and eſteem'd to be 
all written by umquhile the Laird of Reſtalrig; de- 
pones, upon his conſcience, That he believes and 
eſteems the ſaids hail letters, to be all written by the 


Laird of Reſalrig; reddens canſam ſciemie, becauſe, 


not only the character agrees every way with the 
ſhape of Reſtalrig's hand- writ; but alſo the ſpelling 
in many particulars, whereln Reſtalrig differed from 


other mens form of writing. And in the particu- | G 


lars thereof, depones conform to the two firſt Wit- 
neſſes, the Miniſters of Coldingham and Chirugſide; 
reddens eandem cau/am ſcientia. | 


Sic ſubſeribitur, 
ALEXANDER Cork. 


Dliam Home in Aytoun-Mill, of the age of thir- 
ty three years, or thereby, married, depones, 
That all the five Miſſives above-written, being ſhown 
to this deponent, and having at length confidered 
every one of them, takes upon his conſcience, That 
to his knowledge, that the.ſaids five miſſive letters 


are all written and ſubſcribed by the umquhile Laird 


of Reſtalrig; for the ſpecial reaſons contain'd in the 
depoſitions made by Mr. Alexander Watſon, and Mr. 
Alexander Smith, Miniſters; and Alexander Cuik, 
Sheriff-Clerk of Borwick ; to whom he is conform 
in all things, reddens eandem cauſam ſcientie. 


Sic ſubſcribicur, 


WiIrITAMH Home, 
/ 


Obn Horne, Notary in Aymouth, of the age of 

forty-two yeats, or thereby, ſo/utus, depones, 
The foreſaids five miſſive Bills, being at length 
ſighted and conſidered by this deponent, depanes 
and delares, upon conſcience, to his knowledge, all 
the ſaids five Miſſives are the Laird of - Reftalrig's 
proper hand-writ and ſubſcription, for the reaſons 
above-written in the depoſition of William Home, 
reddeus eandem cauſam ſcientiæ. 


Sc. ſubſcribitur, 
Joux Hoxxx. 


M R. William Hogg, Miniſter at Aytoun, of the 
age of thirty years, or thereby, married, de- 
pones, That he knew well the Laird of Reęſtalrig, 
and has ſcen of his writs, and produc'd ane letter, 
written by Reſtalrig to the Laird, of Aytoun, as 
written with Reftatrig's own hand-writ. And hav- 
ing conſidered the five writs produced by the Ad- 
vocate ; declares, That he thinks them likely to be 
his Writs ; and, that the ſame appears to be very like 
his writ, by the conformity of letters and ſpelling, 


Sic ſubſcribitur, 


Mr. WIILIAM Hoco. 
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guiltinefs of Gowrie's Treaſon : for the which, he 
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The Depofttion and Declaration of George Sprott, as 

© emilted by bim, both before the Jury, judicially ; 
and alſo upon the Scaffold, at the time of bis Execu- 
tion on the 12th of Auguſt, r608. Which Depoi- 
tion and Declaration was made before the Council, 
on the 10th of Auguſt, 1608, written by the Clerk 
of Council, James Primroſe; and ſubſcribed by 
Sprott's own hand, in the preſence of the Earl of 
Dunbar, the Earl of Lothian, the Biſhop of Roſs, 
the Lord Holy rood-houſe, the Lord Scoon, the 
Lord Blantyre, Sir .William Hart Lord-Fuftice, 
Mr. John Hall, Mr. Patrick Galloway, Mr. 
Peter Hewart, all three Miniſters of the Kirks of 
Edinburgh. 8 


Eorge Sprott, Notary in Aymouth, being brought 
to the ſcaffold and place of execution, he, in 
publick audience of the hail people, at the four 
nooks of the ſcaffold, ratified his former depofition, 
anent his knowledge and concealing of Reftatrig's 
craved God and his Majeſty humble forgiveneſs ; 
being moſt ſorry and grieved that he had offended 
God, and the King's Majeſty, in concealing ſuch a 
vile, deteſtable, and unnatural Treaſon, enterprized 
by the Earl of Gowrie and Laird of Refalrig, againſt 
his natural King, ſo good and ſo godly a Prince, 
who has ever been fo gracious to his Subjects, and 
to this hail Iſland : proteſting, That if he had a 
thouſand lives to render, and were-able to ſuffer ten 
thouſand deaths, it is not ſufficient ſatisfaction and 
recompence for his ſo ſoul and horrible offence ; and 
that God had preſerved him from many great perils, 
when his life was in extreme danger, to bring him 
to this publick declaration of that deteſtable and 
horrible fact, in teſtifying of the truth; as he ſaid 
publickly, in preſence of all the people, in theſe 
words following: 7e my own ſhame, the ſhame of 
the devil, and the glory of God; for ſatisfying 
the conſciences of all theſe, (if any be) that has, or can 
make any doubt of the truth of this ſo clear a mat- 
ter. And he acknowledges, that his haunting with 
Reſtalrig, who was a man without Religion, and 
ſubject ro many other vices z and his thoughts of 
himſelf in thir matters, after the firſt ſight of Re/- 
talrig's letter written to Gowrre, and his continual 
bearing of company with Refalrig and Laird Baur, 
who was irreligious and without fear of God, 
brought him from one fin to another, and conſe- 
quently to this grievous crime, for the which, moſt 
juſtly, worthily and willingly, he is now to render 
his life, And he deſired all the people to beware 
of ill company ; and namely of the company of 
thoſe who are void of Religion. And he deſired, 
that this his declaration might be inſerted in his 
proceſs : as alſo, he deſired the miniſters of God's 
word to publiſh this his declaration to their folks, 
from their pulpits ; and took every one of them 
who were preſent by the hand, with their promiſe to 
do the ſame: ſaying unto them, That this was the 
moſt glorious day that ever his eyes did ſee ; and 

with theſe words he proftrates himſelf, and falls up- 
on his knees, in preſence of the hail people, and 
made a very pithy prayer ; ſas in Vol. |. p- 306.] 

And ſo he continued a good ſpace, in a molt fer- 
vent prayer, to the great admiration and rejoicing 
of all the people; and in a better form man- 
ner, nor any of the beholders and hearers can be 
able to ſet down in writ, the ſame not being writ- 
ten in the preſent time, becauſe there was no, place 
of writing upon the ſcaffold, in reſpect of the preaſe 
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and multitude of people. And going up the ladder, ** after his returning paſs'd to Faſtcaſtle, where he 


he deſired liberty to ſing the ſixth Pſalm, and re- 
queſted the people to accompany him in ſinging 
thereof; which being granted, and he being at the 
ladder-head, the ſame was tane up and ſung by 
himſelf, . with a very loud and mighty voice, and 
was aſſiſted with above the number of five hundred 

rſons, who, with tears accompanied him in ſing- 
ing of that ſong. After the ending thereof, he re- 
peated and ratified his former depoſition. And, 
with that, recommending his ſoul ro God, he was 
thrown over, and ſo ended his mortal life. In wit- 
neſs whereof, we Under-ſubſcribers, who, for the 
moſt part, were all of us upon the ſcaffold with 
him, and remained with him unto the time of his 
death; and others of us in ſo convenient places near 
to the ſcaffold, that we did hear all that was ſpoken 
by him, have ſubſcribed thir preſents with our hands. 
Sic ſubſcribitur, Glaſgow, B. Galloway, M. B. Bre- 
chin, Balfour of Burley, Holy-rood-bouſe, Jobn Pre- 
ſton, Thomas Kegra, Peter Sharp, Mr. Patrice Gal- 
loway, John Hall, Walter Balcanqubal, Mr. Hewat, 
Mr. George Blyth, Charles Lumſden, Richard Tobie 
Baillie of Edinburgh, William Speir Baillie, James 
Ainſly Baillie of Edinburgh, &c. 


What is contained in this ſpeech, being conſonant 
to his depoſition made before the Privy-Council, as 
alſo before the Inqueſt ; here is added the depoſi- 
tion, as emitted by him, 


This Sprott, after divers examinations, being 
moved with remorſe of conſcience, for the long 
concealing of the foreknowledge of this treaſonable 
conſpiracy; confeſſeth, declareth, and deponeth, 
with the peril of his own life, 


66 HAT he knew perfectly, that Robert Lo- 
. gan®, late of Reftalrig, was privy, and u 
« on the foreknowledge of Gowrie's treaſonab 
« conſpiracy. And for the greater aſſurance of his 
% knowledge, deponeth, that he knew that there 
« were divers letters interchanged betwixt them, 
1 anent the treaſonable purpoſe aforeſaid, in the be- 
« ginning of the month of July, 1600. Which 
1 letters, James Bour, called Laird Bour, ſevitor 
% to Reſtalrig, (who was * a mediator be- 
« twixt them, and privy to all that errand) had in 
« keeping, and ſhewed the ſame to Sproit in the 
place of Faſtcaſtie. | 

And producing the Earl of Gowrie's letter to 


Reſtalrig; 

6 Which letter, written every word with Real- 
« rig's own hand, was ſubſcribed by him after his 
« accuſtomed manner, ResTALR1G; and was ſent 
* to the Earl of Gowrie by the ſaid James Bour. 
« After whoſe return, within five days, with a new 
« letter from Gowrie, he ſtaid all night with Re- 
« ftalrig in Gun's Green [a houſe of Reſtalrig's:] 
„and Reſftalrig rode to Lothian, the morn there- 
« after, where he ſtaid five or ſix days. Then 


Great part of this evidence is in the Trial of G 


remained a certain ſhort ſpace. 

* And further deponeth, that he ſaw and heard 

* Reftairig read the laſt letter, which Bour brought 
„ back to him from Gowrie, and their conference 

„ thereanent. And heard Baur ſay, Sir, if you 

* think to make any commodity by this dealing, 

* lay your hand to your heart. And Reftalrig an- 

“ ſwered, that he would do as he thought beſt. 

« And farther ſaid to Bour, howbeit he ſhould fell 

„all his own land that he had in the world, he 

„ would paſs through with the Earl of Gorwrie ; 

* for that matter would give him greater content- 

ment nor if he had the whole Kingdom: and 
“rather or he ſhould falſify his — and recall 
* his vow that he had vowed to the Earl of Gotrie, 

he ſhould ſpend all that he had in the world, and 

„hazard his life with his Lordſhip, To whom 
„ Bour anſwered, You may do as you pleaſe, Sir; 

« but it is not my counſel that ye ſhould be fo 

& ſudden in that other matter. But for the condi- 

„ tion of Dirltoun, I would like very well of it. 

To whom Reftalrig anſwered, Content yourſelf, - 
„ am at my wit's end. 

And farther Sprott deponeth, That he entred 
« himſelf thereafter in conference with Bour, and 
« demanded what was done betwixt the Laird and 
te the Earl of Gowrie. And Bour anſwered, That 
* he believed that the Laird ſhould get Diritoun 
« without either gold or filver, but feared that it 
© ſhould be as dear unto him. And Sprott enqui- 
« ring how that could be; Bour ſaid, they had 
% another Pye in hand nor the ſelling of any land: 
te but prayed Sprott, for God's ſake, that he would 
« let be, and not trouble himſelf with the Laird's 
* buſineſs ; for he feared, within few days, the 
* Laird would either be landleſs or lifeleſs.” 


And the ſaid George Sprott being demanded, If 
this his Depoſition was true, as he would anſwer u 
the ſalvation and condemnation of his ſoul: and if he 
would go to death with it, ſeeing he knoweth the 
time and hour of his death to approach very near ? 
deponeth for anſwer, That he hath not a deſire 
„to live, and that he knows the time to be ſhort, - 
having care of no earthly thing, but only for 
clearing of his conſcience in the truth of all theſe 
„things, to his own ſhame before the world, and 
* to the honour of God, and ſaſety of his own ſoul : 
„That all the former points and circumſtances 
* contained in this his Depoſition, with the De 
« ſition made by him the gth day of Fuly laſt, and 
the whole remanent Depoſitions made by him ſen 
e that day, are true; which he will take on his 
«* conſcience, and as he hopeth to be ſaved of God, 
and that he would ſeal the ſame with his blood.“ 


And farther, being demanded, where this above 
written letter, written by Reſtalrig to the Earl of 
Gowrie, which was returned again by James Bour, 
is now? deponeth, That he abſtracted it quietly 

from 


Sprott, vol. I. p. 302, &c. tho' not fo full. For the Earl of Cromer- 


ty, in has account of the Conſpiracies of the Earl of Curie, (from whence this is taken) @ + p. 126. Mr. Crawforddid bring 


a pamphlet printed at London, anno 1 
Py Scotland in the year 1608. the 
t 


at that time, which the Doctor brought with him to E 


r's C 


. publiſhed . George Abbot, then Archbiſhop o 

iofity brought him in amongſt the multitude of hearers of that Trial (of G. 

whereby he was ſo convinced of the truth of Geri“ Treaſons, and of the malice of the King's Calumniators, as moved 
Doctor to intreat for-an extract and account of the whole proceſs, atteſted by Sir William Har 


Canterbury, who being providen- 


, Lord Juſtice of Scor- 


and cauſed it to be printed, with a long preface, (from 


which the Trial of G. Sprott, vol. I. is taken.) But that paper, printed at London, being drawn out as a memorial for Dr. 446- 
bot's own uſe, and not as a full abſtract of what is recorded, which I now publiſh from the original Depoſitions, Letters, and 


other Writs, lying in Record, 
Vol. VII. 
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& from Bour, in looking over and reading Bour's 
&« letters, which he had in keeping of Reſtairig*s ; 
« and that he left the above-written letter in his 
„ cheſt among his writings, when he was taken and 
„ brought away, and that it is cloſed and folded 


« within a piece of paper. 


This foreſaid Depoſition' was made by him the 
10th of Auguſt, 1608, written by James Primroſe, 
Clerk of his Majeſty's Privy-Council ; and ſub- 
ſcribed with the ſaid George Sprott's own hand; in 
the preſence of, The Earl of Dunbar, the Earl of 
Lothian, the Biſhop of Roſs, the Lord Scoon, the 
Lord Holy-rood-bouſe, the Lord Blantyre, Sir Wil- 
liam Hart, his Majeſty's Juſtice ;* Mr. Jobn Hall, 
Mr. Patrick Galloway, Mr. Peter Hewart, Mini- 
ſters of the Kirks of Edinburgh. | 

Subſcribed with all their hands. 


And alſo, the eleventh day of the forſaid month 
and year, the ſaid George Sprett being examined, 
in the preſence of a number of the Council and 
Miniſters aforeſaid ; and it being declared to him, 
That the time of his death now very near ap- 
proached, and that therefore they deſired him to 
clear his conſcience with an upright declaration of 
the truth ; and that he would not abuſe the holy 
name of God, to make him, as it were, a witneſs 
to untruths: And ſpecially being deſired, that he 
would not take upon him the innocent blood of any 
perſon dead or quick, by making or forging lies and 
untruths againſt them : 

« Deponeth, That he acknowlegeth his grievous 
offences to God, (who hath made him a reaſon- 
sable creature) in abuſing his holy name with 
% many untruths, ſen the beginning of this pro- 
t“ ceſs: but now being reſolved to die, and attend- 
„ing the hour and time when it ſhall pleaſe God 
&« to call him, he deponeth with many atteſtations, 
« and as he wiſheth to be participant of the king- 
« dom of heaven, where he may be ene 
e and anſwerable upon the ſalvation and condem- 
% nation of his ſou], for all his doings and ſpeeches 
e in this earth, that all that he hath deponed ſen 
« the fifth day of Jh laſt, in all his ſeveral depo- 
s ſjtions, were true in every point and circumſtance 
« of the ſame; and that there is no untruth in any 
«& point thereof.” 

And having deſired Mr. Patrick Galloway to make 
a prayer, whereby he might be comforted now in 
his trouble; which was done: 

The ſaid Deponer with many tears after the 
% prayer, affirmed this his Depoſition to be true; 
« and for the confirmation thereof, declared, that 


* 


he would ſeal the ſame with his blood. 


I had almoſt forgotten that, which in this action of 
his death was ſtrange, and in a manner mavellous. 
For being urged by the Miniſters and other of good 
Rank upon the ſcaffold, that now at his end he 
ſhould declare nothing but the truth (touching the 
matter for which he ſuffered) on the peril of his 
own ſalvation and condemnation of his ſoul: he for 
the greater aſſurance of that his conſtant and true 
Depoſition, promiſed (by the aſſiſtance of God) 
to give them an r and evident token before the 
yielding of his ſpirit, Which he accompliſhed 
thereafter : for before his laſt breath, when he had 
hung a pretty ſpace ; he lift up his hands a good 
height, and clapped them together aloud three ſe- 
veral times, to the great wonder and admiration of 


7 Jac. I. 
all the beholders. And very ſoon thereafter he 
yielded his ſpirit. | 


As in the account of Gzwrie's and his brother's 
proceſs, I did not inſert the Libel and Summons, 
nor Executions, verbatin, as being very tedious 
and uſcleſs to Readers; on the ſame motives I do ſo 
here, but I inſert the Doom and Sentence verbatim: 
The Libel, Summons and Autographons of theſe 
and others being at full in the publick Records, and 
patent to all enquirers. 


June, 1609. 
O whilk Summons, with the Executions and In- 
dorſations thereof reſpective foreſaids, being this 
inſtant day read in preſence of bis Majeſty's Commiſ- 


fioner and Eſtates of Parliament, firſt in Latin, and 


thereafter in Scots ; The ſaid Robert Logan being 
oft times called of new, at the Tolbooth window 
of the ſaid Court of Edinburgh, to have compeared 
and anſwered to the ſaid Summons of Treaſon, and 
Reaſons and Cauſes therein contained: And be not 
compearing to bave defended in the ſaid matter; and 
to have anſwered to the ſaid Summons, The ſaid Sir 
Thomas Hamilton of Bynnie Knight, Advocate to 
our Sovereign Lord, defired the ſaid Eftates Decla- 
ration, if the Reaſons of the ſaid Summons were Re- 
levant : the whilk Eftates found the ſaid Summons 
and Reaſons and Cauſes therein contained relevant. 
Therefore the ſaid Advocate, of new for proving of 
the foreſaid Summons of Treaſon raiſed againſt the ſaid 


Robert Logan, bearing and containing as is above- 


written ; repeated all the foreſaid miſſrve Bills and the 
ſaids Depoſitions of the ſaid Witneſſes examined be- 
fore the ſaids Lords of Articles Lords of Secret 
Council reſpective; and alſo George Sprott*'s Depofi- 
tion, Convittion and Confeſſion, in Judgment; and at 
his Execution to the death, for the ſaid cauſe of Trea- 
ſon ; with the hail other Writs and Probations pro- 
duced and repeated by bim of before; for proving of 
the foreſaid Summons of Treaſon, and Reaſons therein 
contained; and defired the ſaids Eſtates of Parliament 
yet, as of before, to adviſe the Probations foreſaids, 
led and deduced in the ſaid matter ; and to pronounce 
their Sentence of Parliament thereuntil, according to 
the ſaid Probations and their Conſciences : And there- 
after, the hail Depoſitions of the Witneſſes, miſſrve 
Bills, aud bail Writs and Probations, being read, 
ſeen, and conſidered by the foreſaids bail Eftates of 
Parliament; and they therewith being ripely adviſed, 
The ſaid Lord Commiſſioner and Eſtates of Parliament 
finds, decerns and declares, That the foreſaid umqubil 
Robert Logan of Reſtalrig, committed and did in his 
life-time, open and manifeſt Treaſon, in all the Points, 
Articles and Manner, contained in the ſaid Summons : 
and therefore, it was given for Doom by the month 
of David Lyndſay, Dempſter of Parliament, in man- 
ner and form as follows : ods 


HIS Court of Parliament ſhows fer Law, That 
the ſaid umqubil Robert Logan of Reſtalrig, in 

his life-time, committed the foreſaid crime of Treaſon 
and Leſe Majeſty ; and that be was Art and Part 
guilly and partaker thereof, againſt our Sovereign 
Lord and Authority Royal ; and that the foreſaids 
cruel, wicked and treaſonable crimes, were imerpriſed, 
by bis caufing, perſuaſion, counſel and help. Likeas, 
the faid umqubil Robert Logan of Reſtalrig, irea- 
ly counjelled the foreſaid crime of Leſe Majeſty to 

bis death, and in bis death, in all manner, at length 
contained in the ſaid Summons : and therefore, depones - 
| | and 
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and declarer, the Name, Memory and Dignity of tbe 
ſaid umgubil Robert Logan of Reſtairig, 70 be ex- 
tin and aboliſbed, and his Arms cancelled, riven and 
delete furth of the books of Arms, and Nobility ; ſo that 
bis Poſterity Gall be excluded, and be unbabile to poſ- 
feſs or enjoy any Offices, Honours, Dignities, Lands, 
Tenements, Kooms, Rents, Poſſeſſions or Goods, 


moveable or unmoveable, Rights and others what- 
ſemever, within the Kingdom, in all time coming ; 
and that ali the ſaids Goods, Lands, Rooms, Tene- 
ments and other Goods, moveable and unmoveable, 
Rights and others what ſomever pertaining to the 


ſaid umqubil Robert Logan of Reſtalrig ; or 
which might otherways have pertained to bim, 
at any time, fince his conſpiring of the ſaid trea- 
ſonable Crimes, to be eſcheat and fore. faulted to our 
Sovereign Lord ;, to appertain and remain 


tually with his Majeſty in properly. And this I give 
for Doom. | 

Note, Here; as in Gowrie's Proceſs, that the 
citing of dead Perſons is among the legal Forms; 
preſcribed both by our Laws, and Laws of ſeveral 
other Nations. 7 1 


XII. The Trial of the Lord BALMERINOTH, at 
St. Andrews, the 1 oth of March, 1609. for Higb Treaſon, 


7 Fac. I. 


[The Lord Balmerino was a profeſſed Proteſtant : But, upon what Motive is not known, 
he often preſſed the King to write a Letter of compliment to the Pope, which, it ſeems, 
his Majeſty had as often refuſed te do. Hereupon, as the thing is related, Balmerino 
writ the Letter, and bringing the King ſeveral diſpatches at a time when his Majeſty was 
in haſte to be gone a hunting, thruſt it in among the reſt ; and the King, through inad- 


vertency, in that hurry, ſigned it. 


The Letter thus ſigned, was ſent away, and no more 


heard of it till ſome years after, Cardinal Bel/armine mentioning of it to the King's 
diſadvantage, his Majeſty was obliged to take notice of, and to queſtion the Secretary _ 


about it.] 


HE Lords being ſet, the Lord Balmeri- 
„b was ſent for; and being come, the 

Lord-Advocate told him, There was a 
Warrant come from his Majeſty for his 
Trial, and therefore deſired to know, whom he 
had entertained to —— for him. 

He anſwered, He had great neceſſity to ſpeak, 
the Cauſe being ſuch as concern'd his Life and E- 
ſtate z but he had greater neceſſity to hold his peace, 
by reaſon of his Offence, which was ſuch as it ad- 
mitted no excuſe; and my grief for it ſo great, as 
it will not ſuffer me to extenuate my Crime : and 
therefore I will neither make any friend intereſted in 
that, whereunto my ſelf fell without the advice of 
any; nor will I deſire a Lawyer to make that ſeem 
len, which I would have all the world know to be 
ſuch as it is. | 

Herein are two points in which I would have all 
men ſatisfied concerning his Majeſty : Firft, for his 


Majeſty's innocency in the writing of the letter; 


for I proteſt I could never draw him to hear with 
pom my motion. But he did utterly and abſo- 
utely refuſe to take that courſe againſt conſcience, 
which would neither ſatisfy me, who in a politick 
natural courſe had conceited it might be behoveful 
for his Majeſty ; and ſo applied myſelf to that 
orooked device, which hath worthily brought me to 
this eſtate wherein I now ſtand, 


* Copied from a MS. in the Bodleian * 
than that in the Corron Library, Julius, F. 6. 


The ſecond thing concerning his Majeſty, is this, 
That whereas ſome in malice to his Majeſty, or 
my Friends in commiſeration of my eſtate, may 
think and report it too rigorous and cruel a courſe, 
which is held againſt me in a matter of this moment, 
the ſuggeſting of a letter of recommendation, to 
Powe againſt my life and eſtate z I would have 

h know, that his Majeſty's. clemency is many 
ways teſtified unto the world in caſes that have 
ſeemed more nearly to concern him; and therefore 
men ſhould not judge of bis Majeſty's diſpoſition 
to mercy by this action: but rather caſt their eyes 
upon my r who have offended in ſuch a 
point as his Majeſty can extend no favour to me 
without the damage of his own honour, which being 
dearer to him than his life, it muſt needs be more 
tendered than twenty thouſand ſuch lives as mine. 
And therefore I deſire not to be ſpared at ſo dear a 
rate as the impeachment of his Majeſty's honour. 

There are likewiſe two things concerning myſelf, 
which I deſire all men to underſtand. Firſt, That 
I had no aim at the alteration of Religion, or to 
bring in a Toleration, or what you will term it, b 
the writing of that letter : but merely a politick- 
courſe, as I have ſaid, which, as a natural man, I 
conceited might further his Majeſty's Right. And 
this I proteſt to be true, as I ſhall anſwer * 

| e 


» Ketalæ in Archivo A. 303 3. 44. 10. And tho' ſhort, is a more perſect Copy 
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the Day of Judgment, when the ſecrets of all hearts 


ſhall be difcloſed. 


Next, I would have no man think that it was 
gain, or any private advantage that drew me to that. 
For I proteſt I never received or expected the leaſt 
reward from any Prince in the world, ſave from 
the King my Maſter. And this, as I ſhall anſwer 


the great God in heaven. 


This ſaid; the Jury was called, and in their hear- 
ing was read the Indictment, which aggravated his 
crime by his Majeſty's favours to him, which had 
deſerved more regard; by his MajeRty's refuſal ; by 
the dangers which did follow, or might have done ; 
imputing all the Treaſons which have been a-foot 
ſince, to be fruits of that letter; aad laſtly, charging 
him with having intelligence with foreign eſtates, 

and enemies of the Goſpel, for the ſubverſion of 


the ſtate of Religion. 
To all theſe he reply'd not one word, 


Then was read his confeſſion taken in Frankland, 
the effect of that which he made in London. Then 
was read the ſpeech he uttered before the Council at 
Whitehall, containing his ſorrow, his ſins, the fa- 
vours he had received, his unworthineſs of them, 


his deſire to give his Majeſty ſatisſaction for his of- 
fence to the laſt drop of his blood. Laſt, was read 
a Letter from his Majeſty to the Lord-Advocate, 
ſhewing his Majeſty's refuſal to liſten to the Lord - 
Preſident's motion, and ſetting down ſome circum- 
ſtances which paſſed betwixt his Majeſty and the 
Lord - Preſident at the time of the reſuſal, againſt 
all which the Preſident ſaid nothing. 

So the Jury going together, after a time return- 
ed, and found him guilty of all the parts of the In- 
dictment. ä 

Then the Lords conferring upon the Bench; my 
Lord Juſtice ſignified, That they were not to pro- 
ceed further till they knew more of the King's plea- 
ſure. . And fo adviſing the Lord- Preſident to fit 
himſelf for God ; and giving the Jury thanks for 
their pains and care they had of his Majeſty's Ho- 
nour; the Court roſe. 


“ He was by order from Court detained a Pri- 
© ſoner ſor ſome time; and afterwards made a 
4 ſort of Priſoner at large: till at Jaſt, in conſt- 
“ deration of his ſubmiſſive behaviour, and the 
e ſufferings he had undergone ; the King was 
« pleaſed to pardon him, and to reftore his blood 
and eſtate,” * | 


* His Son was tried for a Libel in the following Reign, See vol. I. p. 407. 
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XIII. The Arraignment and Confeſſion of the Lord 
SanqQu1Ry, (who being a Baron of Scotland, was arraigned by the Name of 
Robert Creighton, Eſq;) at the King's Bench Bar, in J/e/tminſter-hall, on Sa- 
turday the 25th day of June 1612. 10 Jacobi Regis, for procuring the Mur- 
der of John Turner, a Maſter of Defence, whom he cauſed to be ſhot: with 
a Piſtol by one Carliel, a Scotiſhman, for thruſting out one of his Eyes in 


playing at Rapier and Dagger *. 


LL things according to the uſual form 
being prepared, and the Priſoner brought 
to the Bar, his Indictment was read. 


Copia Indiftamenti Roberti Creighton Armig*. 


Midd!. IU R' prefentant pro Dom? Rege ſuper 
ſacr'm ſuum qd” cum Rob' Carliel nu- 

r de Lond* Yeoman, & Jacob' Irweng nuper de 
ond* præd' Yeoman, Deum pra oculis ſuis non 
habentes, ſed inſtigatione diabolica ſeduct', unde- 
cimo die Maii anno regni Domini noſtri Jacobi, 
Dei grat* Angl', Franc', & Hiberniz Regis, fidei 
defenſor &c. decimo, & Scotiz xlv. apud Lon- 
don, videl't, in parochia Sancti Dunſtani in occi- 
dent', in warda de Farringdon extra London præd', 
&c. vi & armis, &c. felonice ac ex maliciis ſuis 
precogitat*, in & ſuper quendam Johan' Turner 
adrunc & ibidem in pace Dei & dicti Domini Regis 
exiſten*, inſultum & affraiam fecer', & praed* Ro- 
bertus- Carlie] quoddam tormentum, Anglice vo- 


From an authentick MS, lent the Editor. 
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cat* a Piſtol, valor* quinque ſolidorum adtunc & 
ibid* onerat* cum pulvere bombardico, & glandine 
plumbea, Anglice, charged with Gun-powder and 
one leaden Bullet, quod quidem torment” idem Ro- 
bertus Carliel in manu ſua dextra adtunc & ibid* 
habuit & tenuit in & ſuper præfat'ꝰ Johan* Turner ad- 


tunc & ibid? felonice, voluntarie, & ex malicia ſua' 


præcogitat', ſagittavit, & exoneravit, Anglice, did 
ſhoot of and diſcharge, & præd' Ro. Carliel cum glan- 
dine plumbea pred, torment? præd', adtunc &ibid* 
emiſſ. præfatum John* Turner in & ſuper ſiniſtram 
partem pectorꝰ ipſius Foh'n* Turner prope ſiniſtram 
mamillam ipſius Joh* Turner adtune & ibid' felo- 
nice percuſſit, dans eidem Jo. Turner adtune & ib* 
cum glandine plumbea præd' e torment? præd' ad- 
tunc & ib*m emiff. in & ſuper pred? ſiniſtram par- 
tem pectorꝰ _ Jo. Turner unam plagam mortal* 
latitudꝰ dimid* unius pollic* & — vinqz 
pollic* de \ op quid* plaga mortali preed* J. Turner 
apud Lond” præd', in paroch* & ward” pred, in- 
ſtant* obiit : Er præd' Jac, Irweng, felonice, d 
m 
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malicia ſua præcogitat', adtunc & ib'm fuit præ- 
ſens, auxilians, aſſiſtans, abettans, confortans, & 
manutenens, prefat' Robert* Carliel ad felon* & 
murdr* pred? in form* pred? felonice faciend* & 
perpetrand* : Et ſic predi&* Robert' Carliel & Ja. 
cobus Irweng prefar” Johan“ Turner apud Lond? 
pred”, in paroch* & ward* præd', modo & forma 

» felon', voluntar', ac ex maliciis ſuis præco - 
git” interfecerunt & murdraverunt, contra pacem 
dicti Dom” Reg? _ coronꝰ gt 2 

vidam Robert* Creighton nuper de paroch! San- 
2 Margaret' in Weſtm' in com* MiddP armig', 
Deum pre oculis ſuis non habens, ſed inſtigatione 
diabolica ſedu&* ante felon & murdr* præd', per 
po Rob, Carliel & Jacob. Irweng modo & 
orma pred fact & pepetrat', ſcil'r, decimo die 


Maii, an' regni difti Domini noſtri Jacobi, Dei grat' _ 


AngP, Franc', & Hibern', Regis decimo, & Sco- 


tiz xlv. przd* Robert Carliel apud prædictꝰ paroch” . 


Sante Margaret” in Weſtm' præd', in com' 
Middi' præd', ad felon' & murdr* præd'ꝰ modo & 
forma præd' faciend* & perpetrand*, malicioſ. felo - 
nic', voluntar*, & ex malicia ſua præ · cogitata, in- 
citavit, movit, abbettavit, conſuluit, & procura- 
vit, contr pacem dicti Domini Regis nunc, coron 
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& dignitar* ſuas, & c E 


He then was demanded by the Clerk of the 
Crown, whether he was guilty of pfocuring the 
Murder of Jobn Turner, or not guilty z he made 


anſwer to this effe&; _ | * "2 


Ay LORD S. b 

That which at my Arraignment the other day I 
pleaded: to the contrary, was not that I could be ſo 
unworthy to deny any ſyllable of that I had former- 
ly profeſſed before fo honourable perſonages, nor 
out of any defire that the leaſt thing might be con« 
ceal'd, which might ſerve for evidegce to convince 
me of this foul fact, whereof I now ſtand accus'd 
and indicted, and whereof I formerly have, and now 
do moſt willingly and peniten 
be guilty 3 my purpoſe then was only to gain time 
for the diſpoſing of ſome temporal affairs, and for 


* 


the better preparing of my Soul for her departure 


from this Body; for that I ſhould long live, I nei- 
ther expect, nor much defire. And now, my Lords, 
if that may ſtand with the courſe of the laws of the 
land (whereof I am altogether ignorant) I will caſe 
this Jury, the King's Council, and your Lordſhips, 
and will confeſs myſelf guilty of this fact in the 
fame manner as it is laid in the Indictment. | 

Or if that may not be permitted by law, yet ſhall 
I give ſuch evidence againſt myſelf, as I ſhall not 
leave it needful in any point to be aggravated ; on- 
ly in ſome circumſtances I will endeavour, if not to 
extenuate the fact, yet at leaſt to move your Lord- 
ſhips and this worthy, audience to pity my caſe, 
wherein I know I pa, nothing of olan, that 
can help in a legal courſe of proceeding; fol much 
fear that thoſe circumſtances I would deliver, I ſhall 


not be able at full to expreſs my own thoughts, both 


by reaſon of my own i fections, and alſo for 
that I lack the perfect uſe of the phraſe of this 
Country. But for that point, in ſuch paſſages as I 
ſhall not be underſtaod in, I will humbly intreat 
your Lordſhips in your wifdom, and this Audience 
ia their Charity to conceive, that my meaning is, 
to make a full and true relation of all the ges 
of this buſineſs. | 


For the Murder of John Turner. 


tly confeſs myſelf to 
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The firſt motive of this fatal accident was (as it is 
well known) that Turner playing with me at foils, 
now about ſeven years paſt at my Lord Norris's 
houſe in Oxfordftire, put out one of my eyes, and 
that (as my Soul and Conſcience was over-per- 
ſuaded) willingly and of ſet purpdſe. At the taking 
up of the foils, I proteſted unto him, I play'd but 
as a Scholar, and not as one that would contend- 
with a Maſter in his own profeſſion, and thereupon 
requeſted him, That he would play as with a Sc 
lar; the order whereof, tho it be unknown to your 
Lordſhips, yet to divers honourable perſonages that 
are preſent it is known to be, to ſpare the Face. 
After this loſs of mine eye, and with it the great 
hazard of the loſs of life, I muſt confeſs I ever kept 
a grudge of my Soul againſt him, but had no pur- 
poſe to take ſo high a revenge yet in the courſe of 
my revenge, I _— not my wrongs upon 
terms of Chriſtianity, for then I ſhould have ſought © 
for other ſatisfaction, but being trained up in the 
Courts of Princes and in Arms, I ſtood upon the 
terms of Honour, and thence befel this Act of 
mung whereby I have offended, 


My Prince. 
. My Native Country; and 
- This Country. 
. The Party murder'd, 
. His Wife; and 
. Poſterity. 
. Carliel, now executed ; and laſtly, 
9. My own Soul. 
And am now to die for mine offence. 


1. Firſt towards God; I hope that my earneſt 
Prayer and ſupplications unto him, have (now at 
aſt) obtain'd his grace and pardon for this my hor- 
rible ſin for at my return from this place, the peo- 
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ple (of whom I expected ſcorn and diſgrace) did by 


their pity and clemency move' that in me, which the 
pride of mine own heart would not till then ſuffer 
me to ſee z then I became to have a ſenſe and feel- 
ling of the foulneſs of my offence, which formerly I 
could not perſuade myſelf was any more than a juſt 
revenge for ſo foul a wrong: and ſince that time ſuch 
inward comfort and conſolation have I felt in my 
ſoul, that I doubt not, but that my hearty contrition 
and true repentance is accepted before God; and that 
he of his mercy hath pardon'd mine offence, 

2. For my offence unto the King's Majeſty ; if I 
had more than my life to make ſatisfaction unto him, 
would think myſelf happy: and this favour 1 re- 
queſt of your Lordſhips, that the King may be tru- 
ly informed of the ſincerity of my confeſſion, and of 
my hearty repentance, and if it pleaſe him not of 
his favour and clemency to pardon me this offence, 
yet I humbly deſire, That f may die iffhis grace 
and favour, | 

3- For mine own Country, let me intreat you that 


this my ſingular offence may not be laid as an aſper- 


ſion or blemiſh unto my Country ; but that myſelf 
alone may bear the ſhame of ir, and my Body the 
puniſhment. 
4. Of this Country, becauſe I do deſerve no favour, 
I deſire that of Chriſtianity, you would be pleas'd 
to pity me as a repentant and ſorrowful man. 
5. For the party murder'd, my blood muſt ſa- 
nah the law, to which I ſhall add ſuch true repen- 
tance and hearty ſorrowfulneſs, as I hope, by Chriſt's 
mercy, will make ſatisfaction for my offence, 
N 1%; e 
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6, 7. For his Wiſe and Poſterity, ſome relief 1 
have given already, and more, God willing, I will 
add unto it. | ; 

8. For Coriiel, his too much affection to me, made 
kin too forward an executioner of my will and 
wicked purpoſe; but I hope by his repentance, he is 
pardoned his off.nces to God: in him ] muſt confeſs 
my fin is doubled, and I pray God to pardon it me; 
for the manner of the murder, I neither command- 
ed, nor gave allowance to piſtol him. But I con- 
fels, that at the requeſt of Carliel and Graye, I gave 
either of them a piſtol to bring themſelves off, after 
they ſhould kill him.” For him who is now ſuſ- 
pected, I proteſt before God and all this company, 
never knew him, nor ſpake with him, nor dealt 
either directly or indirectly with him in all my life. 


9. Laſtly for myſelf, I commit my Body to the 


King, and my Soul to God. | 


But, my Lords, beſides mine own offence, which 


in its own nature needs no aggravation, divers ſcan- 
dalous reports are given out, which blemiſh my re- 
putation, which is more dear to me than my life. 
Firſt, That I*made fhew of reconciliation with 
Turner, the which 1 proteſt is utterly. untrue ;' for 
what I have formerly ſaid, I do again aſſure your 
good Lordſhips, That ever after my hurt received, 
I kept a grudge in my Soul againſt him, and never 
made the leaſt pretence of reconciliation with him ; 
yet this, my Lords, I will ſay, that if he would have 
confeſſed and, ſworn he did it not of purpoſe, and 
withal wou'd have forſworn arms, I wou'd have 
pardoned him : for, my " "gia. I conſidered that it 
muſt be done either of ſet purpofe or ignorantly ; 
it the firſt, J had no occaſion to pardon him; if 
the laſt, that is no excuſe in a maſter : and therefore 
for revenge of ſuch a wrong, I thought him un- 
worthy to bear arms. | i 
The ſecond obloquy is, That to defer evenge 
ſo long, argues an inveterate malice, and an ill dif-. 
poſition.” For the deferring of my revenge, I an- 
ſwer, that at the receiving the hurt, I was fo 
aſtoniſh'd, that I thought 1 had been ſlain; and by 
the opinion of my Phylicians from Oxford and other 
places, my life was then in much danger for many 
days after ; yet after ſome months recovering my 
ſtrength, and getting ſcme eaſe in mine eye, I went 
immediately over into France, and there continu'd 
two years, hoping of the recovery of mine eye again. 
At the King of Denmark's coming hither, I came 


out of France, and then hearing at Greenwich, that 


Turner play'd there before the two Kings; I muſt 
confeſs that after thoſe prizes done, I ſought for him 
up and down: and it I had met him in any place of 
the Court, I was then refolved to have run him 
through; though I muſt confeſs the place had made 
my * far greater. But miſſing him there that 
day, the next day I went aſter him to London, and 
there ſought after him for two days, but could not 
meet with him ; the firſt news then I heard of him 


was, that he was gone into the Country unto the 


Lord Nerris's, and ſo for that time I was prevented 
of my purpoſe. Before his return I went into Scot - 
land; and after my return again, I laid about for 
him, ever intending all this while, to have acted it 
myſelf. But ſeeing the difficulty of ir, both for that 
I was well known about the Jbite-friers, where he 
dwelt and kept ſchool, and yet did net myſelf know 
Turner, but carried others-with me for my direction, 
I afterward agreed with two of my Countrymen, 


who undertook the acting of this tragedy ; but no- 


thing enſued upon it, and therefore I defire I may 


— 
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conceal their names. After this my occaſiogscall'd 
me over into France and other parts, ſo that my re- 
ſidence in this Country was very little, till now at 
laft I dealt with this unfortunate Carliel, who took 
unto him one Graye' for his partner, and brought 
him unto me; and thofe two I directed to take a 
lodging in the Fryers, the better to diſcover how 
myſelf might come to revenge myſelf on the perſon 
of Turner. But aſter ſome delay they told me; 1 
could with no conveniency come mylelf to do it; 
but they ſaid, they would undertake it: to which I 
aſſented, but preſcribed neither time nor manner 
how they could effect it. After this, Graye fell quite 
off, and went to the Ships for Denmark, which Car- 
liel came and told me, and withal that Turner was 
then gone out of town; but ſince Graye had deceiv'd 
him, he would have no-body but himſelf, . and 
would affuredly kill him at his return, tho' it were 
with the loſs of his own life. But I being long de- 
lay'd by two others whom formerly I ſpake of, and 
now alſo by theſe two, and ſeeing Graye gone, 1 
thought that Carliel had ſpoken this but to give me 
content, and the more to inſinuate himſelf into my 
favour, ſo that I left him without any further di- 
rection, or much regard to his ſpeech ;; and never 
heard more of him till I heard that Turner was ſlain, 
the time whereof, and the manner, I proteſt before 
God and his Angels, I was altogether ignorant of; 
for had I expected it to have been done, I would 
not have ſtay' d myfelf here at the laſt caſt, for be- 
fore that time Lepuld with caſe have gone over into- 
France, for J had a licence to travel, and for tranſ- 
porting ſome horſes. TIS MN HS 
Another aſperſion is laid on me, that this was 
God's juſt judgment, for that I was an ill-· natured 
fellow, ever revengeful and delighted in blood. To 
the firſt, I confeſs I was never wilfing to put up a 
wrong, where upon terms of honour I might right 
myſelf, gor never willing to pardon where I had a 
power to revenge. To the ſecond 1 fay, that I was 
never guilty of blood till now, yet I have had oc- 


ſion to draw my ſworg: botli in the field, and up- 


on fudden. violences, and have both given and re- 
ceiv'd hurts, and yet was never guilty of blood un- 
to death till now; only I muſt confeſs that upon 
commiſſion from the King to ſuppreſs wrongs done 
me in my own Country, I put divers of the Jobn- 
ſon; to death; but for that, I hope I ſhall need nei- 
ther to ask God nor man forgiveneſs. vp TY 

Laſtly, The objection that ſince my Imptiſonment 
F have attempted by the means of my Countrymen 
to break priſon and eſcape, a courſe which I proteſt 
upon my ſalvation was never moved unto me by 
any, nor did I ever lodge ſuch a thought in my 
breaſt, and for the further confirmation of that, T 
refer myſelf unto the Marſhal, and his Officers, 
who in the Priſon have ſeen and beſt know my de- 
portment during my impriſogmear. * | 
Thus, my Lords, have I troubled you with a te- 
dious diſcourſe, whereof I know no circumſtance 
can in any point of law do me any good, nor would 
I be thought all this while to plead for my life , 
my deltres only are, that my life might ſatisfy for 
mine offence, and that my reputation might not be 
kfr defamed. | | | | 

Laſtly, my Lords, and the reſt of the honoura- 
ble and worſhipful preſence, I deſire in Charity, 
that you will conſider theſe few circumſtances to 
move you to pity. r ; 
Firſt, The indignity I received from ſo mean a 
man. 


Secondly, 


1 
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Secondly, That it was done willingly, for I have 
been inform'd he bragg'd of it after it was done. 

Thirdly, The perpetual loſs of mine eye. 

Fourthly, The want of law to give ſatisfaction for 
ſuch a lols. 

Fifthly, The continual blemiſh I receiv'd thereby. 

Laſtly, Unto this, I add my voluntary and free 
confeſſion, Let me now add, my laſt requeſt to 
your Lordſhips, that the King may be truly in- 
torm'd of thet: things. Contrition, Confeſſion, and 
ſatisfaction are the means to obtain pardon from God 
for our. ſins; and theſe many times do move the 
mercy of Princes, which if his Highneſs ſhall ex- 
tend to me, I ſhall deſire my life may be ſpent to 
do him ſervices, or if not, I ſhall. moſt willingly 
ſubmit myſelf to his Majeſty's good pleaſure, and 
yield to die, 


The Lord Sanquire having ended his ſpeech, Sir 
Francis Bacon ſpake as followeth, 


In the caſe of life and death, the Jury's part is in 
effect diſcharged ; for after a frank and formal con- 
feſſion, their labour is at an end: ſo that what 
hath been ſaid by Mr. Attorney-General, and ſhall 
be by myſelf, is rather convenient than neceſſary. 

My Lord Sangaire, your fault is great; it cannot 
be extenuated, and it needs not be aggravated ; and 
(if it needed) you have made ſo full an anatomy of 
it, out of your own feeling, as it cannot be 
match'd by myſelf, or any man elſe out of a con- 
ceit. 

This chriſtian and penitent courſe of yours, draws 
me thus far, that I agree, that even in extream evils 
there are degrees: ſo this inſtance of your offence 
is not of the higheſt ſtrain ; for if you had ſought 
to take away a man's life for his Vineyard as Abab 
did, or for Envy as Cain did, or to poſſeſs his Bed 
as David did, ſurely this offence had been more 
odious. Your temptation was revenge, which the 
more natural it is to man, the more have laws both 
divine and human, ſought to repreſs it: (mibi vin- 
dia.) But in one thing you and I ſhall never agree, 
that generous 8 (you ſay) are hard to forgive; 
no, contrariwiſe, generous and magnanimous irie 
are readieſt to forgive; and it is a weakneſs and im- 
potency of mind to be unable to forgive. 

But to the purpoſe; how ſoever murder may a+ 
riſe upon ſeveral motives leſs or more odious, yet 
the law both of God and Man involves them in one 
degree; and therefore you may read that in Joad's 
cale, which was a murder upon revenge, and 
match*d with yout caſe z he for a dear brother, and 


you for a dear out of your own blood; yet there 
he 1 ſevere charge given, it ſhall not paſ# unpu- 
mi . 


And certainly the circumſtance of time is heavy 
unto you; it is now five years ſince this unfortunate 
man Turner, be it upon accident or deſpight, gave 
the provocation, which was the ſeed of your malice. 
All pe are aſſuaged with time; love, hatred, 
grief, c. all fire burns out with time, if no fewel 
be put to it: fop you to have been in the gall of bit- 

terneſs ſo long, and to have been in a reſtleſs caſe of 
his blood, is a ſtrange example. And I muſt tell 
you plainly, that I conceive you have ſuck'd thoſe 
affections of dwelling in malice rather out of 1taly, 
and outlandiſh manners, where you have converſed, 
than out of any part of this Iſland of England and 


Scotland, 
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for the Murder of John Turner, 


But now farther, my Lord, I would have you 
look a little upon this offence in the glaſs of God's 
judgment, that God may have the glory: You have 
friends and entertainment in foreign parts : it had 
been an eaſy thing for you to have ſet Carliel, ot 
ſome other blood-hound on work, when your per- 
ſon had been beyond the ſeas z and ſo this news 
might have come to you in a pacquet, and you might 
have ſo look'd on how the ſtorm would paſs : but 
God bereav'd you of this providence, and bound 
you here under the hand of a King, that is though 
abundant in clemency, yet no leſs zealous of 
Juſtice. 

Again, when you came in at Lambeth, you might 
have perſiſted in the denial of the procurement of 
the fact, Carliel (a reſolute man) might have clear'd 
you : for they that are reſolute in miſchief, are com- 
monly obſtinate in concealing their procurers z and 
ſo nothing ſhould be againſt you but preſumption. 
But then God to take away all obſtruction of juſtice, 
gave you the Grace (which ought indeed ro be 
more comfort unto you than any evaſion, or device, 
whereby you might have eſcaped) to make a clear 
confeſſion. *_ 

Other impediments there were not a few, which 
might have been an interruption to this day's juſtice, - 
had not God in his providence removed them. 

But now, that I have given God the honour, let 
me alſo give it where it's next due, which is to the 
King our ſovereign. 

This murder was no ſooner committed, and 
brought to his Majeſty's ears, but his indignation 
(wherewith at firſt he was mov*'d,) caſt himſelf pte- 
ſently into a great deal of care and providence to 
have juſtice done. 

Firſt, came forth his proclamation, ſomewhat of 
a rare form, and deviſed and in effect directed by his 
Majeſty himſelf, and with that he did proſecute the 
offenders (as it were) with the breath and blaſts of 
his mouth. Then did his Majeſty ſtretch forth his 
long arms, (for Kings you know have long arms) 
one of them to the ſea, where he took Gray ſhipped 
for Sweden, who gave the firſt light of teſtimony z 
the other arm to Scotland, and took hold of Carliel, 
&er he was warm in his houſe, and brought him the 
length of this kingdom under ſuch ſafe watch and 
cuſtody, as he cou'd have no means to eſcape, nor 
learn no leſſons to ſtand mute; in which caſe per- 
haps this day's juſtice might have received a ſtop. 
So that I may conclude that his Majeſty hath ſhew d 
himſelf God's true Lieutenant, and that he is no re- 
ſpecter of perſons, but Exgliſb, Scots, Noblemen, 
Fencer, (which is but an 1gnoble trade) are all to 
him alike in reſpect of juſtice. | 

Nay, I may ſay farther, that his Majeſty hath 
had in this matter a kind of prophetical ſpirit ; for 
at what time Carliel and Gray, and you, my Lord, 
yourſelf were fled no man knew whither, to the four 
winds z the King ever ſpake in a confident and un- 
dertaking manner, that whereſoever the offenders 
were in Europe, he would produce them forth 
to juſtice z of which words, God hath made him 
maſter, % 

Laſtly, To return to you, my Lord, though your 
offence hath been great, your confeſſion hath — 
free, and your behaviour and ſpeech full of diſcre- 
tion; and this ſheweth that tho* you cou'd not reſiſt 


the temptation, yet you bear a generous and chriſtian 


mind, anſwerable to your noble Family of which 
you are 2 2 This I commend in you, Kr 
| e 
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take it to be an aſſur'd teſtimony of God's mercy 
and favour ; in reſpect whereof all worldly things 
are but traſh : and fo it is fit for you, as your ſtate 


now ſtands, to account them. 


Then being demanded, whether he would ſpeak 
any more for himſelf, he ſaid, no; only defired 
that the King might be made acquainted with what 
he had already ſaid. A 

Whereupon Judgment being required for the 
Kingz 

Mr. Juſtice Yelverton gave Sentence of death a- 
gainſt him as followeth : 


My Lord Sanquire, | 

You are a Nobleman of Scotland; and (as I have 
heard yourſelf fay) a Baton of above three hundred 
years antiquity z which I believe to be true. But 
how you have moſt wonderfully diſhonoured the 
Nobility of your ancient Houſe by this unhappy 
action; an action of murder fo baie and fo barba- 
fous, as the like I never heard of, nor ſcant the 
like a man ſhall never read of, 

The manner of it is ſuch, as is exceeding ſtrange : 
done upon the ſudden ! done in an inſtant! done 

with a piſtol ! done with your own piſtol ! under 
the colour of kindneſs: As Cain talk'd with his bro- 
ther Alel, he roſe up and flew him. 

Your executioners of the murder left the poor 
miſerable man that was murdered, no time to de- 
fend himſelf ; no time to pray for himſclf ; ſcant 
any time to breathe out theſe laſt words, Lord have 
mercy upon me | 

The ground of this malice that you bore him, 
grew not out of any offence that he ever willingly 
gave you, but out of the pride and haughtineſs of 
your own ſelf; for that in the falſe conceit of your 
own ſkill, you would needs importune him to that 
action, the ſequel whereof did moſt unhappily breed 

your blemiſh; the loſs of your eye. 

And you have proſecuted this malice very long ; 
for you ſollicited others four or five years at the leaſt, 
to have committed this foul and heinous murder. 
And this your fault is far greater than if you had 
committed the fact yourſelt ; for then it had been 
bot your own ſingle murder only ; but now have 
you made them who were the executioners of your 
malice, murderers alſo with you : ſo you have made 
their bodies ſubject to the juſtice of man, and their 
fouls ſubject to the juſtice of God, which, without 
his great mercy, they muſt endure, 

All theſe circumſtantes do exceedingly aggravate 
your offence. : 

This offence of yours is called one of the crying 
fins; for God ſaid unto Cain, The voice of thy bro- 
ther*s blood (a ſtrange phraſe, a voice of blood !) 
crieth unto me from the ground. 

And for the puniſhment of it, it is ſaid elſewhere 
in the ſacred word of God, That he that ſbeddetb 
man's blood, by man ſhall bis blood be ſhed. Again, 
But this puniſhment of blood is not indeed to ſhed Blood; 
for it is better that one ſhould die by the law, than 
many Without it. 

You are, my Lord, to take a ſerious conſidera- 
tion of the ſhort eſtate of your life wherein preſently 


- 
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you ſtand ; for by the juſtice of the Law, you mult 
ſuffer the pains of death, and be aſſuredly perſuaded; 
the time is not far off: for tho' the King be ex- 
ceeding merciful, yet is he alſo exceeding uſt. And 
he hath had ſuch an extraordinary care of juſtice in 
this caſe, that tho? it were plotted by you, my Lord, 
that the murderer ſhould eſcape, and fly into his 
own country of Scotland, far remote from the juſtice 
of the Law of England; yet his Majeſty's care hath 
ſo purſued him, that there he was quickly appre- 
hended, and that country could be no protection 
for him; Nay, his Majeſty moſt religiouſly, and 
moſt like a juſt Prince, proteſted, that if he were 
in any part of Chriſtendom to be found, he would 
ſurely have him; ſo zealous is he of juſtice in this 
fo heinous an offence of murder. And in a matter 
that concerns juſtice, he reſpects not his own native 
nation of Scotland, more than he doth his own here- 
ditary Realm of England. | 

Therefore, my Lord, prepare yourſelf to die; and 
tho' the manner of your death be by the Law of 
England unfitting (as you perhaps may think) for a 
man of your Honour and Blood, yet ſurely it is fit 
enough for a man of your merit and offence. And 
the Law of England makes no difference of ſubjects 
in matters of Felony for the manner of their deaths, 
when there is no difference of ſubjects in the manner 
of their offences; and not where, but how a man 
dieth, maketh to the purpoſe : for the way to heaven 
is of like difference from all places. And, indeed, 
there is no death miſerable, which the death of the 
ſoul doth not follow. 

Death is the way of all the world, the paſſage of 
all the earth, and the end of all men; and not men 
alone, but all worldly things are mortal, the ſoul of 
man only excepted. | 

Therefore, my Lord, provide carefully that your 
foul may have a good and godly departure from the 
body, which will ſurely be by your unfeigned con- 
feſſion and earneſt repentance of all your fins, and 
eſpecially of this moſt bloody, this moſt heinous 
and crying ſin, by your humble calling pd crying, 
upon God for his mercy and forgiveneſs, and by 
confident and ſtedfaſt faith in Chrift Feſus, to receive 
and accept it. | 

For repentance is an act of all acts, and faith in 
the mercies of God is the Sar that goeth before the 
face of repentance, and very exceeding available by 
theſe three ſyllables, peccavi. | | 

And ſo with this ſhort Exhortation I will end; 
and wiſh, whatfoever your life hath been heretofore, 
yet that your death may be happy now, 

Aad fo I will proceed to Judgment, 


You'have been indicted as acceſſary to wilful mur- 
der, as acceſſary in procuring the murder; and upon 
this Indictment you have been arraigned, and upon 
your arraignment you pleaded not guilty ; but ſince, 
upon better adviſement and judgment, you have 
confeſſed the fact: The Court therefore doth award, 
That you ſhall be had from hence to your former 
place of Impriſonment, and from thence to the place 
of execution, and there be hanged till you be dead. 
And God have mercy upon your ſoul. 3 

And then the Judge rte to the Sheriff, ſaid, 
Mr. Sheriff, ſee execution be done “. 

On 


* The Kiog had offered 1000 J. for apprehending of him: the Archbiſhop of Canterbury and ſeveral great men interceded 
for him in vain ; nothing could avail with the King to pardon him, who * the making him an example was neceſſary to 


curb the infolence of the Scots, who had already committed ſundry outrages in 
. tributed to this murder, was, the Lord Sanguire's being at the Court of Henry King of France, who aſked him, How be 

he told him, It vas done with a ſeword. The King replies, Doth the man live This queſtion made ſuch 
the young Lord, that at his return to England, he cauſed Turner to be murdered in White-Friars, 


England, vol. II. p. 688. and Rapin, vol. IX. p. 336. 8vo. 


:ngland. ' It is thought the chief thing that con- 
oft his eye? 
an impreſſion upon 


See The Complete Hiftory of 


1612. 


2 9th of June, 1612. the Lord Sanquire was brought 
from the priſon ſomewhat early in the morning, 
into the Great Palace-Yard before Weſtminſter-Hall 
eat gate, there to ſuffer death on a gibbet erected 
or that purpoſe ; where being aſcended the ladder, 
he ſpake to the people a good while, excuſing him- 
ſelf for the fact no otherwiſe than formerly he had 
done at the King's - Bench Bar: aſking God and the 
world forgiveneſs for the ſame, proteſting his de- 
teſtation thereof, now that he truly underſtood the 
foulneſs of it; affirming, that till he firſt was brought 
to his Trial, the devil ſo far blinded his Under- 
ſtanding, that he could not apprehend that he had 
done amiſs, or otherwiſe than was fitting for a Man 
of his Rank and Quality, having been trained up in 
the wars, and lived the life of a ſoldier, which ſort 
of men, he ſaid, ſtood more on points of Honour 
than Religion. He humbly thanked God that had 
opened his eyes, and given him the grace to ſee his 
— and truly to apprehend the foulneſs of it. 
At , he profeſſed himſelf to die a Roman Ca- 
tholick, and deſired all Roman Catholicks there pre- 
ſent to pray for him. He ſaid, that for worldly re- 
ſpects he had long neglected the publick profeſſion 
of his faith in that kind, and he thought God 
was with him for it; and he knew not but 
God might inflict this juſt puniſhment upon him 
for that negle& ; and therefore he adviſed all men 
that ſtood ſo affected in heart, not to procraſtinate 
nor delay; for delays, he ſaid, are dangerous. 
The Religion, he ſaid, was a good Religion, a 
| ſaving Religion, and if he had been conſtant in that 
Religion, he was verily perſuaded he had never 
fallen into that miſery. | | 

So falling to his prayers for a while in private, 
and after in publick praying for the King and 
Queen, their Royal Iſſue, and the State both of 
England and Scotland, with the Lords of the Coun- 
cil, and Church, he ſubmitted himſelf to the Will 
of the Executioner ; who caſting him off the ladder, 
ſuffered him there to hang a long time, that people 
in this great man might take notice of the King's 
greater juſtice. 

Note, That this Lord was tried by the Country, 
but challenged his Trial by Peers, which was denied 
him, becauſe tho' he were a Lord in Scotland, yet he 
was no Lord of the Parliament here in Exglana, nor 
had any Engl; Barony. my 
* Nate alſo, That Carlie] and another with him, 
but whether it were Gray or no, I cannot certainly 
affirm, but ſure I am, it was one that was with Car- 
liel when he did the fact (and I take it to be my 
Lord's Page) were hanging on two gibbets ſet up in 
Fleet-ftreet, over-againit the great Gate of the 
White- Friars, very early in the morning, before 
the Lord Sanguire had his Trial“. 1070 LE 

Note alſo, That one of : thoſe gibbets was higher 
than the other by the length of a man, or there- 
abouts; and I demanding the reaſon thereof, was 
anſwered by a ſtander-by, that the manner of Scot- 
land is, that when a Gentleman is hanged with a 
man of meaner quality than himſelf, the Gentleman 
hath the honour of the higher gibbet, and thinks 
himſelf much wronged if he be not ſo diſpoſed of. 
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* See the Record of the conviction of  Carliel and Irweng 


where any Murder or Felony hereafter 


for the Murder of John Turner. 91 


On Monday following, being St, Peter's day, the Whether this anſwer was ſerious, or by way of ſcorn» 


let him that deſireth to be reſolved, by enquiry re- 
ſolve himſelf. my 5 


Sir Edward Coke, in his ninth Report, p. 117, 
& ſeq. gives the following account of | 


The Lord Sanchar's Caſe. ©... 


Obers Creighton, Lord SancharT, a Baron of Scot- 
land, of his malice prepenſe at Veſtminſter in 
the County of Midadleſex, incited and procured Ro- 
bert Carliel to kill Jobn Turner, who according 
aſſociating himſelt with one James Irweng, the 11t 
of May now laſt paſt, killed the ſaid Jobs Turner 
within the City of London. And the King in his 
zeal to juſtice in this caſe, immediately ſent for the 
two Chief-Juſtices and Chief · Baron, and commanded 
there ſhould be ſpeedy proceeding againſt the Lord 
Sanchar, according to law. To which the Juſtices 
anſwered, That the Lord Sanchar was but an acceſ- 
ſory. in this caſe, and therefore. he (a) could not by 
law be convicted before the principal is attainted ; 
but if the principal could be apprehended, then both 
might be attainted with more expedition than could 
be, if the principal ſhould be attainted by utlagary. 
Then it was aſked, how the Lord Sanchar, being an 
ancient Baron of Scotland, ſhould be tried: and-it 


was anſwered. by them, That none within this 


Realm of England is accounted. (5) a Peer of Te 
Realm, but he who is a Lord of the Partiament of 
England; for every ſubject either is a Lord of the 
Parliament, or one of the Commons, and the Lord 
Sanchar. was not a Lord of the Parliament within 
this Kingdom, and therefore ſhould be tried by the 


Commons of the Realm, 'viz., Koights, . Eſquires, 
or others of the Commons; and therewith agree 


our books, as well ancient as others, (c) 11 E. 3. 
Brief 473. 8 R. 2. (4) Praceſ, pl. ult. (e) 20 E. 
4. 6. 4. b. 20 El. (F) 360. Then the King aſked, 
in what Court, aſter the principal is attainted, the 
Lord Sanchar ſhould be tried. And the Juſtices 
anſwered, that foraſmuch as the procurement was 
in Midaleſex, it was moſt convenient to try him in 
the King's Bench. And thereupon the King re- 
ſolved that he ſhould not be committed to the 
Tower, but to the Priſon of the King's Bench, 
where he might be, if occaſion required, ſooner 
and eaſier examined than if he ſhould: be commit- 
ted to the Tower: and the King commanded the 
ſaid Juſtices that all things ſhould be 8 for the 
legal proceeding; and that he would endeavour 
to cauſe not only the principal, but others alſo who 
might diſcover the truth of the fact, to be appre- 
hended. And thereupon the faid Chief-Juſtices con- 
ferred with the other Juſtices of the King's-Bench, 


| before, whom the Lord Sanchar ſhould be tried. 


And beſore them divers queſtions were moved con- 
cerning the lega' Re in this caſe. 1. Upon . 
the Statute of (g) 2 E. 6. c. 24. by which it is 

enacted, as to this point, in this manner: And far- 
ther be it enacted by; the, autbority aforeſaid, That 
£ I] be com- 
mitted or done in one County, and another perſon or 
more ſhall be acceſſory or acceſſories by any manner of 
wiſe o any ſuch Murder or Felony in another oy 


ty | 


in Cotes ninth Report, p. 114- 


Co. 15. a. Calvin's-Cafe: 4 Init. 4 Inſt: 30 
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'that then an Indikiment found or taken againſt ſuch 
acceſſory, or acceſſories, upon the circumſtance of ſuch 
matter before the Juſtices of the Peace, or ether Fuſtices 
or Commiſſioners, to inquire of Felonies, where ſuch 
offence of acceſſory or acceſſories in any manner of wiſe 
ſhall be committed or done, ſhall be -as good and ef- 
feftual in law, as if the principal offence had been 
committed or done within the ſame County where ſuch 
Indiftment ſhall be found: And that the Juſtices of 
Goal. delivery, or Oyer and Terminer, or two of them, 
of or in ſuch County where the offence of any ſuch 
acceſſory ſhall be hereafter committed and done, upon 
ſuit to them made, ſhall write to the Cuſtos Rotulo- 
rum, or Keepers of the Records, where ſuch Frinci- 

ſhall be -bereafter attainted or convicted, to ceriify 
them whether ſuch Principal be attainted, convitied, 
or otherwiſe diſcharged of ſuch principal Felony ; who 
upon ſuch writing to them or any of them directed, ſhall 
make ſufficient Certificate in writing, under their Seal 
or Seals, to the ſaid Juſtices, whether ſuch Principal 
be attainted, convicted, or otherwiſe diſcharged, or 
not. And after they, "that ſo ſhall bave the Cuſtody 
of ſuch Records, do certify that ſuch Principal is at. 
tainted, convicted, or otherwiſe diſcharged of ſuch 
: offence by the Law; that then the Juſtices of Goal- 

livery, or of Oyer and Terminer, or other there 
authoriſed, ſhall proceed upon every ſuch acceſſory, in 
the County or Counties where ſuch acceſſory or acceſ- 
ſories became acceſſory, in ſuch manner and form as if 
both the ſaid principal offence and acceſſory bad been 
committed and done in the ſaid County where the offence 
of the acceſſory was or ſhall be committed or done. And 
that every for acceſſory, and other offenders above 
expreſſed, ſhall anfwer = their arraignments, and 
receive ſuch Trial, Judgment, Order and Execution, 
and ſuffer ſuch Forfeitures, Pains and Penalties, as ts 
uſed in other caſes of Felony : Any Law or Cuſtom to the 
contrary heretofore uſed in any wiſe notwithſtanding. 
And upon this Statute, divers (4) queſtions were 
moved. 1. If the Indictment in the County of 
Middleſex of the Aceeſſory ſhould recite, that the 
Principal was indicted before Commiſſioners of Oyer 
and Terminer in the City of Londor, (asin truth he 
was) or if the Inditment ſhould recite in facto, that 
the Principal committed the murder in London, &c. 
And it was reſolved, that the Indictment in Midale- 
ex ſhould recite de fa#o, that the Principal commit- 
red the murder in For the recital, that the 
Principal is indicted of murder in London, is no di- 
rect affirmation that the principal committed the 
murder; for the Iadictment is but an accuſation, 
and in lieu of the King's declaration, which may be 
true or falſe ; and this agrees with former — 4 
dents. ins accordingly the Indictment was drawn, 
upon which the Acceſſory was convicted, as appears 
before by the Inditment itſelf, 18 
2. The ſecond queſtion moved upon the Statute, 
was, If the (1) Juſtices of the King's-Bench are 
within thefe words, Juſtices of Goaſ- delivery, or 
Oyer and Terminer? And it was objected, that the 
King's - Bench is the higheſt Court of ordinary Juſtice 
in criminal cauſes within the Realm, and paramount 
the authority of Juſtices of Goal-delivery, and Com- 
miſſioners of Oyer and Terminer; and as it is held 
in27 Af. 1. is (æ) more than the Eyre; for they ſhall 


* Inſt. 48, 49. (i) 3 Inſt. 103. 
a. 4 Inſt 
103. Cawl. 258, 259. ( 
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examine the errors of the Juſtices in Eyre, Goal- 
delivery, and Oyer and Terminer ; and therefore 
inaſmuch as the Juſtices of the King's-Bench are pa- 
ramount and ſuperiors over. all the-others, they can- 


not be included within their inferiors, viz. Juſtices 
of Goal-delivery, or of Oyer and Terminer. Alſo 


the Juſticesof the King's- Bench have a diſtinct and 


ſupreme Court; and the Juſtices of Goal-delivery, 
and Oyer and Terminer, other diſtinct and ſubordi- 
nate Courts. And therefore it was adjudged Hill. 30 
El. Reg. in the King's-Bench, that where. R (1) Smitb 
was indicted of forgery of a falſe Deed at the Sef- 
ſions of (m) Peace in the County of Oxford; and 
the Statute of 5 El. c. 14. which inflicts the puniſh- 
ment, and upon which Act the Indictment was 


grounded, provides that the Indictment ſhall be 


taken before Juſtices of Aſſize, and Juſtices of Qyer 
and Terminer: And altho' the Juſtices of Peace 
by their Commiſſion have power to hear and de- 
termine Felonies, Treſpaſs, 2 and have an expreſs 
clauſe ad audiendum & terminand”, ſo that they are, 
as it was urged, Juſtices of Oyer and Terminer; 
yet it was reſolved per tot“ cur, that becauſe there 
was a Commiſſion of Oyer and Terminer known 
diſtinctly by that name, and the Commiſſion of the 
Peace known diſtinctly by another name, that the 
ſaid Indictment was not welt taken, and therefore 
was quaſhed, But it was reſolved, that the () Juſ- 
tices of the King's-Bench are the ſovereign Jultices 
of Goal-delivery, and of Oyer and Terminer; and 
therefore they are included within the ſaid words: 
And therefore it is held in 7 E. 4.18.4.& 4 H. 5. 
18. that if an Indictment of forcible Entry be re- 
moved into the King's- Bench, the Juſtices of the 
King's (o) Bench ſhall award reſtitution; and yet 


the Statute of 8 H. 6. c. 9. ſpeaks only of Juſtices 


of the Peace; but the reaſon is, becauſe they have 
the ſovereign and ſupreme authority in ſuch caſes. 
And according to this reſolution, the Juſtices of 
the King's-Bench wrote according to the ſaid AR 
to the Juſtices of Goal-delivery in London, before 
whom the Principal was, Sc. who certified the Re- 
cord, Sc. as appears before at large. 
3. It was moved, if the Lord Saxchar could nut 
in term-time be indicted, arraigned, and convicted 
at Newgate before Commiſſioners of (p) Oyer and 
Terminer for the County of Middleſex,” and it was 
reſolved he could not; for the King's-Bench, as has 
been faid, is (q) more than Eyre, and therefore in 
(7) Term-time no Commiſſioner of Oyer and Ter- 
miner, or Goal- delivery, by the common law, can 
fit in the ſame County where the King's-Bench ſits; 
for (5) in præſentia majoris ceſſat poteſt” minoris, and 
therewith agrees 27 Af. p. 1. But Carliel and Ir- 
weng were indicted and attainted in London, where 
the murder was committed, before Juſtices of Oyer 
and Terminer in the (t) term- time, becauſc in ano- 
ther County than here the King's Bench ſits. 
4. It was moved, if the Lord Sanchar being in- 
difted in the K ing's-· Bench, if there muſt be («) ſif- 
teen days for the return of the ve. fa. for if fifteen 
days are requiſite, he cannot be arraigned this term. 
And it was reſolved not, becauſe the offence was 
committed in Middleſex, where the Court fits ; but if 
the Indiftment had been taken in any other County, 
and 
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manded or by the Lord Sancbar to commit 
the murder, but that he aſſociated himſelf to Rober: 
Carliel who was procured by him, that the (v) beſt 
way is to indict the Lord Sanchar, as acceſſory to 
Robert Carliel only: for Indictments which concern 
the life of men ought to be framed as near the truth 
as may be, & eo polius, becauſe they are to be found 
by the oath of the grand Inqueſt, which finding is 
called (x) veredictum, quaſi dictum veritatisz and yet 
it was reſolved, that if one is indicted as acceſſory 
to (y) two, and he is found acceſſory to one, the 
verdict is good. Vide the Statute of . 1. c. (z) 
14. by which it is enacted, That none be outlawed 
1 appeal of commandment, force, aid, or receit, 
until be that is appealed of the deed be attainted, ſo that 
one like law be uſed therein through the Realm : which 
is but an affirmanceof the common Law : for there 
cannot be an acceſſory, unleſs there be a principal, 
no more than there can be a ſhadow, unleſs there 
be a body. But this word appeal has two ſignifi- 
cations in law; one general, and that is taken for 
an accuſation generally, and accuſatio eft duplex, 
either by inquiſition, i. e. by Indictment, and that is 
at the ſuit and in the name of the King; or by the 
party and in his name, as in appeal by Writ or 
ill: or by A i. accuſation of an approver, 
and therewith agree all our books, and Stamf. l. 2. 
de Plac cor c. 52. f. 142. 6. where he ſaith, after 
the confeſſion of the Crime, the Felon may appeal, 
ſ. accuſe others coadjutors with him to do the Fe- 
lony, and in this particular ſenſe for accuſation of 
the party it is oftner taken. And as there are two 
manner of accuſations, ſo there are two manner of 
attainders of Felony, /,. by judgment given, ſ. one 
at the King's ſuit, and the other at the ſuit of the 
party; and both theſe attainders are in two man- 
ners, one after appearance, and the other upon de- 
fault after 8 two ways, /. either by ver- 
dict, or confeſſion ; and at the ſuit of the party, a 
third way, /. by battle, upon default by proceſs of 
outlawry, where judgment is given by the (a) Co- 
roners, or by thoſe whom an Act of Parliament and 
cuſtom have enabled. And in the Statute of . (+) 
1. theſe words, appeal of commandment, &c. are 
to be intended of an accuſation generally, /. by in- 
dictment, as by Writ or Bill, Sc. and theſe words, 
until be that is appealed of the deed be attainted, are 
-meant of all manner of attainders, either at the 
King's ſuit, or at the ſuit of the party, and either 
upon appearance or upon default. And afterwards 
in the ſame Act, proviſion is made for the appeal 
of the party, which implies that the word appeal 
ſhall be taken in the general ſenſe. 

6. It was reſolved, that if the principal is (c) 
erroneouſly attainted, either for error in the proceſs, 
or becauſe the principal being out of the Realm, 
Sc. is outlawed, or that he was in priſon at the time 
of the outlawry, &c. yet the acceſſory ſhall be at- 
tainted, for the attainder againſt the princi 
Rands till it is reverſed ;. and therewith agrees (d) 2 
R. 3. 12. the reſolution of all the Juſtices in the 
King's-Bench: And in 18 E. 4. 9:6. the (e) princi- 
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and removed thither, there ought to be fifteen days, 
Sc. and therewith agree the precedents, and the 
continual uſage of the ſame Court, 

5. It was reſolved, that foraſmuch as there was 
not any direct proof, that James 1rweng was com- 
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pal was erroneouſly outlawed for Felony, and the 
acceſſory taken, indicted, 1 „convicted, at- 
tainted, and hanged; and afterwards the principal 


reverſed the outlawry, and was indicted and ar- 


raigned of the ſaid ' Felony, and found not guilty, 
by which he was acquitted ; and all this appears in 
the ſaid book. Then it will be demanded, that 
foraſmuch as there cannot be an acceffory, unleſs 


there is a principal, and in this caſe there is no prin- 


cipal, how the heir of the acceſſory ſhall be reſtored 
to the land which his father had forfeited by the ſaid 
unjuſt attainder? To that it is to be anſwered, that 
the heir may enter, or have his action, for now upon 
the matter by act in law, the attainder againſt his 
father is without any writ of error utterly annulled, 
for by the reverſal of the attainder againſt the prin- 


cipal, the attainder againſt the acceſſory, which de- 


$ upon the attainder of the principal, ip/o fatto 
is utterly defeated and annulled ; this notably 
appears in an ancient book, in the time of E. 1. tit. 
Mort-daunceſt. 46. where the caſe is, A was indicted 
of Felony, and B. of the receipt of 4. A. cloined 
himſelf, (and is outlawed :) B. was taxen, and put 
himſelf upon inqueſt, and found guilty for which 
B. was attainted, and hanged, and'the entred, 
as into his eſcheat ; and afterwards AH. came, and 
reverſed the outlawry, and -pleaded to the Felony, 
and was found not guilty, by which he was acquit- 
ted; whereupon the heir of B. a (f) Mort- 
dauncefter againſt the Lotd by eſcheat, who came and 
ſhewed all this matter, and there was a demur upon 
it; and it was awarded, that the heir of B. ſnould 
recover ſeiſin of the land ; for if B. was now alive, 
he ſhould go quit by the acquittal of A. becauſe he 
could not be receiver of a felon,; when A. is no fe- 
lon'; and all this appears in the ſaid book. Yide 
4 E. 3. 86. 5. in Dower 43 E. 3. g. u. in Mie & 
Reideſ. 8 H. 4. 4. 11 H. 4. 4. 4 E. 4. 20. 6 E. 4. 
9. 13 E. 4. 4.9 H. 6. 38. ö. 8 H. 7. 10. & vide the 
caſe of ſentence (g) of 22 of one, and pre- 
ſentment, inſtitution, and induction of another; 


and after by relation of a general pardon, ipſo facto, 


all are reſtored without appeal, or new preſentation, 
admiſſion, or inſtitution, d' vide ( Dy, Nota 
reader, to ouſt all queſt. to what gaol offenders 
ſhall be committed, it is enacted by the ſtatute of 


(i) 5 H. 4. c. 10. that none ſhall be impriſoned by 


any Juſtice of the Peace, but only in the common 
gaol, ſaving to lords and others, who have gaols, 
their franchiſes in that caſe.” By which it ap 
how Juſtices of Peace offend who commit felons, 
Sc. to cither of the Counters in London, and other 
priſons, which are not common goals. 

But foraſmuch as ſeveral perſons have earneſtly 
defired to know the circumſtances, as well of the 
proceeding, as of the fact itſelf, I will comply with 


N Otter Creighton, Baron of Sanchar, a Scotchman, 

about five years ago play'd at Foils with Jobs 
Turner a Fencing-maſter, and it Tur - 
ner in playing ſtruck out the Baron's eye Wich his 
Foil; upon which the Baron, finding himſelf impa- 
tient under ſo an affront, and not able to bear 
the loſs of his eye without having his revenge, re- 
ſolved to procure ſomebody to kill Trner ; and 
among his other ſervants, he prevailed upon Gilbert 


Gray 
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Gray. and Robert Carlie!, Scotchmen, two of his fol- 
lowers, to ſhoot Twrner upon the firſt opportunity 


that ſhould offer. Theſe two then undertook to ac- 


compliſh this deſign, and induſtriouſly endeavoured 
to execute it ; but the ninth day of May laſt, Gray 


| repenting of a purpoſe and act ſo barbarous, vile and 


bloody, being touched with the Motion of the Holy 
Ghoſt, reſolved to proceed no farther ; which the 
Baron of Sanchar being informed of, and that Gray 
Nackened in his promiſe, Robert Carliel, as is afore- 
ſaid, undertook to execute what he had promiſed : 
who, the eleventh of May following, aſſociating 
himſelf with James Irweng a Scotchman of the fron- 
tiers, about ſeven o'clock in the evening came to 
a houſe in the Friars, which Turner uſed to frequent 
as he came from his ſchool, which was near that 
place; and finding Turner there, they ſaluted one 
another, and Turner with one of his friends ſat at 
the door, aſking them to drink; but Carliel and Ir- 
weng turning about to cock the piſtol, came back 
immediately, and Car/ie! drawing it from under his 
coat, diſcharged it upon Turner, and gave him a 
mortal wound near the left pap; ſo that Turner, af- 
ter having ſaid theſe words, Lord have mercy upon 


me ! 1 am killed; immediately fell down, Where- 


upon Carliel and Irweng fled, Carliel to the town, 
and Irweng towards the river; but miſtaking his 
way, and entring into a court where they ſold wood, 
which was no thorough-fare, he was taken. Carliel 
- likewiſe fled, and ſo did alſo the Baron of Sanchar. 


The ordinary Officers of - Juſtice did their utmoſt, 


but could. not take them: for in fact, as appeared 
afterwards, Carliel fled into Scotland, and Gray to- 
wards the Sea, thinking to go to Sweden, and San- 
char hid himſelf in England. © 
The impediments of Juſtice, difficulties of Law, 
and impoſibilities of legal Proceeding to take Car- 
liel the principal, which were in this caſe, are remar- 
kable, and worthy of conſideration, The cure and 
remedy of the whole ought to be only and wholly 


attributed to the great care of his moſt excellent 


Majeſty, and to his perpetual love and zeal for Juſ- 
tice, as will clearly appear by what follows. 

The impediments of Juſtice, were two : 

t. The truth of this fact touching the Baron of 
Sanchar, could not appear, becauſe it conſiſted only 
in the words of his mouth by incitation and procure- 
ment; but by Gray and Carliel, who were fled : or 
by himſelf, and he was likewiſe gone. 

2. It was not as yet known whither they were 
fled, and it could not be found out by all the ſearch 

and diligence which was uſed by the Officers and 
Magiſtrates of Juſtice. 1 

The difficulties of Law are manifeſt by the fore- 
going reſolutions. | 

Impoſlibilities of legal proceeding. 

1. It was impoſſible by legal proceſs to apprehend 

he body of Carliel, being in Scotland. 

It was impoſſible alſo to proceed againſt the Baron 
of Sanchar, who was but an acceſſory, before the 
principal was attainted; a thing which would have 


— a very long proceeding, if he had not been 
en. | 


Now therefore let us behold here the love and 
zeal which his Majeſty always had for Juſtice, who 
being informed by ſome of his principal Judges, 
with whom he had conſulted touching the nature of 
this preſent caſe, and finding if this fact ſhould be 
left to the ordinary proceeding of the Law, 'Carlie! 
the aſſaſſin could not be taken, and that no ordi- 
nary power had been able to find Gray the witneſs, 
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nor Sanc bar the author; lo! the King by proclama- 
tion gives authority to any perſon. whatſoever to ap- 

prehend theſe three, with a promiſe of great re- 

ward. 

Upon this, the Baron of Sanchar, well knowing 
that the principal aſſaſſin and the witneſs were fled, 
ſurrendred himſelf, and denied that he incited or pro- 
cured the fact: wherefore his Majeſty ſent poſt to 
the ſea-ports (the gates of the Kingdom) as alſo into 
Scotland and other places of his Dominions, where his 
admirable prudence had hopes of finding them. 
And the Lord ſo crowned his Royal thoughts, and 
gave ſuch a bleſſing to his zeal for juſtice, that ſome 
of his Couriers took Gray at the port of Harwich, 
ready to imbark for Stoeden; and Carliel in Scotland, 
thinking to croſs the fea for his greater ſafety. 
Gray then, being by his Majeſty's command ex- 
amined, confeſs'd the whole truth of the fact againſt 
the Baron of Sanchar; who likewiſe by his Ma- 
jeſty's direction being confronted with Gray, and 

articularly examined touching certain Articles, 
ſpecial and pertinent ſayings by his Majeſty himſelf, 
confeſs*'d by writing under his own band, that he 
had incited and procured this aſſaſſination ; and be- 
ing preſs'd thereupon by the queſtions, he diſcovered 
a long and inveterate malice which he had had, with 
all the occaſions and material circumſtances of this 
murder. | 

His Majeſty having regard to that which the 
Holy Ghoſt admoniſhes us of, (quia non profertur 
cito contra malos ſententia, abſque timore - ullo filii 
hominum - perpetrant mala) gave orders two days 
after, that Carliel the principal ſhould be brought 
to London; that he and James Irweng, in full term, 

a thing not uſual) might be carried before the 
Fines at Newgate, and attainted and convicted. 
And a few days after the Baron of Sanchar was like- 
wiſe attainted and convicted at the King's Bench in 
full term; and in a ſhort time after, to accompliſh 
his Majeſty's zeal for juſtice, the Baron Sanchar was 
(a) hanged publickly in term-time at the Palace of 
Meſtminſter, according to the judgment and ſen- 
tence he had before received. | 

I have reported this caſe with all the circum- 
ſtances, becauſe this example has not its parallel : 
for altho* it is true, that the late Qyeen Mary is 
very famous on account of the exemplary juſtice 
which ſhe cauſed to be executed upon Baron Stur- 
ton, for the barbarous murder of Harguil; yet this 
preſent example of the Baron of | Sanchar very 
much ſurpaſſcs that of the Baron of Sturton, and 
that for many conſiderations. 1. Becauſe the Baron 
of Sturton was taken by the ordinary courſe of the 
Law, even within the Kingdom; but the principal 
in this caſe could not be taken by any common 
power, but by the means of his Majeſty's royal and 
abſolute power only. 2. The Baron of Sturton's 
offence was very apparent, and without any difficul- 
ty of Law: on the contrary, this of Sanchar was 
thereof (as appears) very full; but by his Majeſty's _ 
command, all theſe difficulties, with the conference 
and grave conſideration of his principal Judges, af- 
ter ſearch of caſes precedent, were reſolved and 
cleared up, and notwithſtanding the impediments, 
difficulties and impoſſibilities in legal proceeding, 
greater expedition was uſed in this caſe than in that. 
In ſhort, the accompliſhment of the whole, the 
clearing up the truth of the fact in the caſe of the 
Baron of Sanchar, mult be attributed to the great 


wiſdom, power and vigilance of his Majeſty, as ap- 


pears by that which has been thereof ſaid before. 
| The 
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The Baron of Sanchar was a man of a very an- 
cient and noble family in Scotland; he was a man of 
great Courage and wit, endowed with many excel- 
lent gifts as well natural as acquired. The elo- 
quence of his diſcourſe, with the civility and diſcre- 
tion of his behaviour, when he came before and 
went from the Judges, compelled the people (who 
honoured him on account of his moral virtues, and 
thoſe for his ſake) to bewail his fall with great grief, 
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(althoꝰ the occaſion of it was this baſe and barbarous r 


aſſaſſination, premeditated for five years together 
with a malice bloody and inveterate): this extraor- 


dinary affection of the people, was, as he himſelf 


confeſſed, a very great conſolation to him in his laſt 
troubles and afflictions. But at laſt their compaſſion 
abated, becauſe they perceived he died a true Ca- 
tholick. 
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XIV. Proceedings againſt JOHN OGILVIE, for High: 
Treaſon, on Tueſday the laſt Day of February, 1615. at 


Glaſcow in Scotland. 


ob, Ogilvie, alias Watſon, came into Scot- 

band, in 1613. and making his reſidence 
for the moſt part of that winter, in the 

north parts of Scotland; took his jour - 
ney to Eng and a little before Eaſter. Where, 
giving out to ſome of his Countrymen, that he had 
a ſupplication for ſome wrongs to preſent to his 
Majeity, he attended the Court, ſome two months; 
and falling in acquaintance with a Gentleman of the 
weſt- country, after his pretended buſineſs was done, 
or the occaſion diſappointed, he returned into Scot- 
land with the ſaid Gentleman in the beginning of 
June thereafter. Upon this familiarity, and other 
intelligences given him, he came to Glaſcow in Au- 
guſt following ; and finding a kinder receipt by 
certaim perſons in that city, (who have ſince been 
juſtly condemned) he made ſome haunt and reſort 
thither at ſundry times, till at laſt he was detected, 
and by the direction of the Archbiſhop of G/aſcow, 
who at that time kept his reſidence within the city, 
apprehended and committed to priſon on the 4th of 
October. 

In his examination, which was the next morning, 
before the Archbiſhop of -Glaſcow, the B ſhop of 
Argyle, the Lords Fleming, Boyde, and K:l/yth, the 
Provoſt of the City of Glaſcow, Sir Walter Stewart, 
and Sir George Elphing ſton, Knights, he confeſſed 
his true name to be John Ogilvie, that he was born 
in the north of Scotland, and had been forth of the 
Country twenty-one years; that he lived at Gratz, 
in a college of the Jeſuits, and was received in their 
order; that he returned into Scotland, by the com- 
mand of bis Superior, and was to ſtay there until be 
was recalled, if no other impediment fhould offer. 
Being required to give his oath, that he ſhould 
declare nothing but truth, in ſuch things as he 
ſhould be demanded ; he anſwered, That he would 
take his oath, but with ſome exceptions, namely, if 
he were demanded any thing that touched his eſtate and 
life, or that might endanger theſe or any of them, be 
would not anſwer , likewiſe if the ſame tended to the 
prejudice of others. And when it was reply'd, that 
his exceptions being admitted, his oath was as 
good as no oath, ſeeing any queſtions that could be 
propoſed would concern ſome of theſe : he was in- 
, * 1 8 


duced at laſt to give a ſimple oath, which he did up- 
on his knees; and riſing up from the ground, ſaid 
I will neither lye nor equivocate, but what 1 ſay hall 
be truth; and what I am asked, if I find it imperti- 
nent for me to anſwer, 1 will [4 nothing, or declare 
Plainly I will not tell. * | . 

Then being inquired of his coming into Scotland, 
the time and buſineſs he came- to do, anſwered; 
his buſineſs was to ſave ſouls. Touching the time 
tio when into Scotland, anſwer'd in the Juni 


befo 
notwithſtanding of his proteſtation ; for he meaned 
of his laſt coming, and was aſked concerning the 
firſt. But the time at that examination was not un- 
derſtood. Being enquired of the places where he 
had been received, denied to tell, and if he had faid 
Maſs in any place, he anſwered, he would not ſay 
any thing that might work prejudice to bimſelf or 


others : and becauſe he had profeſſed, that he would 


not lye, the reply he commonly made to ſuch que- 
ſtion, was, I will not tell yon. | 5 

The Lords finding him thus obſtinate; returned 
him to a chamber in the Caſtle, which was prepared 
for him, 

The 12th of December, he was preſented at Z4in- 
burgh, before the Lords Commiſſioners, appointed 
by his. Majeſty's miſſive for his examination and 
Trial: namely, The Lord of Binning Secretary, 
the Lord of Kilftb, Sir Gideon Murray, the The- 
ſaurer- Deputy, and Sir William Oliphant, his Ma- 
jeſty's Attorney-General : to whom he anſwered in 
all that was proponed, as of before at Glaſtow. 
There the letters intercepted with him, were pre- 
ſented, which he acknowledged to be his: yet being 
demanded touching certain particulars contained in 
them, he denied to give their Lordſhips any ſatis- 
faction. So as their Lordſhips perceiving nothing, 
but a pertinacious refuſing in him, to anſwer to 
points moſt reaſonable, and withal apprehending his 
{tay at Court in the laſt ſummer, to have been for 
ſome worſe ſervice than he could ſpeed in; deters 
mined, according to the power given them, to ex- 
tort by torments another confeſſion; which bei 
intimated to him, and he replying that he was rea- 
dy to ſuffer what they pleaſed, it was thought fit 

to 


where he was apprehended to equi vocate, 


*. 


90 
to prove him with the eaſieſt form of Trial that 
coald be uſed. | 

It pleaſed his Majeſty in this time, while he was 
- femaining at G/aſcow, to ſend a commiſſion to the 
Archbiſhop of Glaſcow, the Lord Biſhop of Argyle, 
the Lord Fleming, Sir George Elphingſton, and James 
Hamilton Provolt of the city of Glaſcow, for trying 
the ſaid Ogilvie, | | 

His opinion touching his Highneſs's royal power, 
and the Pope's claimed juriſdiction, maintained by 
Bellarmine, Suarez and others of that ſort: The 
queſtions were theſe, | 

i. M betber the Pope be judge, and have power in 
ſpiritualibus ever his Maj eſty, and whether that power 
will reach over his Majeſty even in temporalibus, if it 
be in ordine ad ſpiritualia, as Bellarmine affirmeth. - 

2. Whether the Pope have power to excommunicale 
Kings, (eſpecially ſuch as are not of his Chureh) as 
his Majeſty. 

5 Whether the Pope have power to depoſe Kings, 
. by him excommunicated ; and in particular, whether be 
bave power to depoſe the King bis Majeſly ? 

4. Whethcr it be no Murder to flay bis Majeſty, be- 
ing ſo excommunicated and depoſed by the Pope ? 

5. Whether the Pope have power to aſſoil Subjects 
from the oath of their born and natural allegiance 10 
bis Majeſly ? 

Upon the 18th day of January, the forefaid queſ- 
tions being read diſtincty unto him, and he required 
to deelate his opinion thereanent, anſwered as fol- 
loweth : DIY 

To the firſt, that he thought the Pope of Rome, 
Judge to his Majeſty, and to have power over bim in 
fpiritualibus, if be King be a Chriſtian : and where it 
is asked, if that power will reach over his Majgfhy in 
temporalibus, be ſays, he is not obliged to declare his 
opinion therein, except to him that is judge in contro- 
verſies of Religion, which be acknowledges to be the 
Pope, or fome one having authority from him. 

To the ſecond he anſwered, That the Pope bath 
power to excommunicate his Majiſfty : and where it is 
faid, that the King is not of the Pope's Church ; 
be ſaith, that all who are baptized, are under the 
Pope's power. | 

To the third, where it is asked if the Pope have 
power to depoſe his Majeſty, being excommunicated ? 
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anſwered, that he will not declare his mind, except to 
him that is Fudge in controverſies of Religion. 
To the fourth, whether it be lawful to flay bis Ma- 
jefty, being excommunicated and depoſed by the Pope? 
anfevered ut ſupra. | 
To the fifth, whether the Pope bath potuer to aſſoil 
Subjects from their born and natural allegiance to bis 
Majeſty ? anſwered ut ſupra. z 
In all theſe articles he was particularly reaſoned 
with, by the Archbiſhop of Glaſcow, Mr. Robert 
Boyde Principal of the College, (a man of rare eru- 
dition) and Mr. Robert Scot, one of the Miniſters of 


the City; where it was alſo ſignified unto him, that 


it concerned him in no leſs than his life, what an- 
ſwer he ſhould make: if he ſhould ſtand obſtinate in 
theſe he had given, he might know what favour was 
to be expected for his other crimes. Not the leſs 
ratifying all that formerly was ſaid, he addded this 
further, that be condemned the oaths of ſupremacy and 
allegiance proponed to be ſworn in England, and would 
needs have the writer to inſert thole words, to all 
which he put his hand, ſubſcribing thus, _ 
Jobannes Ogilveus, ſocietatis Ixsv. 


Theſe anſwers being ſent to his Majeſty, under 
the teſtification of the foreſaid Commiſſioners, his 
Highnefs gave orders to the Lords of the wy 
Council, for his Trial, which was appointed to 
at Glaſcow, the laſt of February, Immediately af- 
ter, the Archbiſhop of Glaſcow directed the Pro- 
voſt and Bailiffs of the city unto him, to ſignify, 
that Tueſday following was appointed for Arraign- 
ment, and that he would not be accuſed for Maſs ſay- 
ing, or any thing elſe that concerned his profeſſion, but 
for the anſwers that he had made to the demands pro- 
pofed to bim by his Majefty's Commiſſioners. They 
declared alſo, that if he ſhould upon better reſolu - 
tion recal thoſe anſwers, -and apply himfelf to give 
his Majeſty ſatisfaction in other points, which of 
duty he was obliged unto, the ſaid Archbiſhop 
would ufe his credit with his Highneſs, and the 
Lords of the-Privy-Council for his — His an- 
ſwer was, that be thanked bis Lordſhip, for the good 
will and kindneſs offered, but be was ſo little minded to 
recal any thing be had ſaid, as when be came to the 
place, he would make a commentary upon his anſwers. 


The Arraignment of Jonun Oc1Lv1s, Jeſuit, on Tue/day the laſt of February, 
in the Town-houſe of Glaſcow, before James Hamilton Provoſt of Glaſ- 


cow; James Bell, Colin Campbell, and 


James Bradwood, Bailiffs of the 


City, Juſtices appointed by ſpecial Commiſſion for that Buſineſs, by the 


Lords of the Privy-Council. 
honourable Lords there preſent: 


Jobn, Archbiſhop of Glaſcoro, 
James, Marquis of Hamilton. 
Robert, Earl of Lothian. 
William, Lord Sangubar. 


eleven of the clock in the forenoon, the 

| Court being ſet, Mr. William Hay of Baro 

commiſſary of Gla/cow, deputed by ſpecial commiſ- 

ſion from Sir William Oliphant of Newton, his Ma- 

jeſty's Attorney-General, produced the Indictment 
I 


O N Tueſday the laſt of February a little after 


The foreſaid Judges being aſſiſted by the 


Jobn, Lord Fleming. 

Robert, Lord Boyde. 

And Sir Walter Stewart, Baily- deputy of 
the Regality of Glaſcow. 


following : together with the citation uſed againſt 
thoſe, who were to paſs upon the Jury, and the 
roll of their particular names, ſubſcribed with his 
_ according to the cuſtom obſerved in thoſe 
caſes, 


The 


1615. 


The Indiftment of John Ogilvie Fefuit, after the 
' + form of the Law of Scotland. 


vie, by your ſubſcription, a prieſt of 

5 — — order of Jeſuits. you are indicted 
and accuſed, That for as much as God, the author 
of all righteous government, having eſtabliſhed 
Kings and Magiſtrates his Lieutenants upon earth, 
for repreſſing of violence, oppreſſion and vice, and 
the promoting of piety and juſtice, hath in his par- 
ticular grace and favour, bleſſed this Country with 
a more-ancient, juſt and permanent deſcent of law- 
ful Kings, than any other nation of the world, and 
extended our felicity beyond the happineſs of our 
anceſtors, by the juſtice, wiſdom and clemency of 
his Majeſty's proſperous reign; and hath not only 
rewarded his Majeſty's zeal and righteouſneſs with 
wealth and peace, but alſo honoured and ſtreng- 
-thened him with the acceſſion of the moſt mighty and 
flouriſhing Kingdoms of England, France, and Ire- 
land. Which viſible favours proceeding directly 
from God's moſt bountiful wh 4 moved the whole 
Eſtates of this kingdom aſſembled in the Parliament 
holden at Perth, the gth of Fuly, 1606, to ac- 
knowledge his Majeſty's ſovereign authority, prince- 
y power, royal prerogative, and privilege of his 
crown over all eſtates, perſons and cauſes whatſo- 
ever, within the kingdom : and all in one voice 
faithfully to promiſe, maintain, defend, obey and 
advance the life, ſafety, honour, dignity, ſove- 
reign authority and prerogative royal of his ſacred 
Majeſty, and privileges of his crown: and to with- 
ſtand all perſons, powers, and eſtates, who ſhould 
Pang preſs, or intend any ways to impugn, 
urt, or impair the ſame: As alſo his Majeſty, 
with advice of the whole eſtates of this kingdom, 
in the Parliament holden at Edinburgh, the 22d day 
of May, Ano 1584, ratified, approved, and perpe- 
tually confirmed, his Majeſty's royal power and au- 
thority over all eſtates, as well ſpiritual as tempo- 
ral, within this Realm ; and ſtatuted and ordained, 
that his Highneſs, his heirs and ſucceſſors, by them- 
ſelves mo _ — were, and in al times 
coming fhou udges competent to all perſons 
his Highneſs's ſubjects, of whatſoever 2 
Brees function, or condition, that ever they be of, 
ſpiritual or temporal, in all matters wherein they 
or any of them ſhould be apprehended, ſummoned, 
or charged to anſwer unto ſuch things 
be inquired of them by our ſaid ſovereign Lord 
and his Council; and that none of them who 
Mould be ap , called, or ſummoned, to 


the effect aforeſaid, ſhould preſume or take in hand, 


to decline the judgment of his Highneſs, his heirs 
and ſucceſſors, or their Council in the premiſſes, un- 


der the pain of Treaſon. And likewiſe by the 48th - 


Act of King James I. his Parliament, and divers 
other Parliaments thereafter, it is ordained that all 
the King's lieges live and be governed under the 
King's laws and ſtatutes, and under no laws of other 
Countries apd Realms, under the pain of Treaſon, 
and other, particularly expreſſed in the Acts before 
mentioned, and other laws of this kingdom. Not- 
withſtanding whereof, it is of truth and verity, that 
you having renounced your natural allegiance and 
duty to your native and righteous King, and caſt 
off all reverence, reſpect, and obedience to his 
ſovereign authority and laws, and dedicated your 
mind and actions to the unlawful @bedicnce of fo- 
reign powers, adverſaries to his Majefty, and reſol- 


ing, ſo far as in you lieth, to ſed is Majeſty? 
1 4 y ch, uce his Majeſty's 


for High-Treafon. - 


as ſhould- 


97 
due to his Ma- 
jeſty, repaired to this Country in the month of June 
laſt paſt, or thereabout. And by your conferences, 
inticements, auricular confeſſions, Maſs-ſaying, and 
other ſubtle and crafty means, endeavoured your- 
ſelf not only to corrupt many of his Majeſty's 


ſubjects from the faith and allegiance 


lieges in religion; but alſo to ert them from 
thay Gef abedieace due wa Majeſty, till 
you were diſcovered and apprehended by the Arch- 
biſhop of Glaſcow, who with divers his Majeſty's 
Counſellors and others his good ſubjects, uſed all 
chriſtian and charitable means to bring you to the 
ſenſe of your heinous offences and defire of amend- 
ment thereof: but they loſing all their well-inten- 
ded labours, were (in reſpe& of your perverſe ob- 
ſtinacy) commanded by his Majeſty, to enter to 
your examination, and the Trial of your heinous 
crimes and tranſgreſſions. And eſpecially the ſaid 
Archbiſhop of Gla/cow, and many others of 

rank and quality adjoined to him, by his Majeſty, 
for your examination, having upon the 18th day 
of January laſt, called you before them, to exa- 
mine you upon ſome particular interrogatories, pre- 
ſcribed by his Majeſty, to be demanded of you ; 
as directly concerning his Majeſty's moſt ſacred per- 
ſon, life, crown, and eſtate : And chiefly you be- 
ing demanded by them, whether the Pope hath 
power to depoſe Kings, being excommunicated ? 
and in particular, if he have power to depoſe the 
King's Majeſty our ſovereign, being excommuni- 
cated by him ? you anſwered treaſonably, that you 
would not declare your mind, except to him that is 
Judge in the controverſies of religion, whom (by 
your anſwer made to the latter part of the firſt in- 
terrogatory, demanded of you that day) you de- 
clared to be the Pope, or any having authority from 
him; albeit by the Acts of Parliament and Jaws 
of this realm, made in the years of God 1560 and 
1567, it is ſtatuted and ordained, that the Biſhop 
of Rome (called the Pope) ſhall have che ot 

tion nor authority within this realm, M any t 
coming : and thereby not only declining 25 
his Majeſty's Juriſdiction, allowing of the Pope's 
juriſdiction, which is diſcharged by Acts of Parlia- 
ment, as ſaid is; but hath committed molt damna- 
ble and High-Treaſon, in not acknowledging that 
the' Pope hath no power to depoſe his Majeſty, who 
holding his Crown and Authority abſolutely, ſove- 
igniy, and immediately of God, may not be de- 
ed by any earthly perſon, power, or authority. 
And thereafter you being demanded, if it be law 
to ſlay his Majeſty, being excommunicated and de- 
poſed by the Pope? you anſwered ut ſupra: which 
was, that you would not declare your mind till you 
were before the Pope, or others having authority 
from him; thereby not only declining treaſonably 
his Majeſty's Juriſdiction and authority Royal, but 
by your not anſwering clearly, that it is altogether 
unlawful, damnable, and diabolical, once to think 
that it is lawful to flay his moſt ſacred Majeſty, you 
have committed moſt heinous, pernicious, and un · 
pardonable Treaſon. And laſtly, being demanded, 
if the Pope had power to aſſoil his Majeſty's born 
ſubjects from their natural allegiance, you anſwered, 
ut ſupra: 'and thereby both declined treaſonably his 
Highneſs's Juriſdiction and Authority-Royal, in re- 
fuſing to anſwer before his Majeſty's Counſellors and 
Commiſſioners aforeſaid, in one matter merely con · 
cerning his royal power over his le, and their 
ſubjeckion to his Majeſty and el wil- 
ful and — Treaſon, in not acknowledging 
Pro- 


L * 
% 


profeſſedly and » preſently, that none on earth had 
power to afſoil his Majeſty's ſubjects from their na- 
tural ſubjection and allegiance to him. But that it 


may be known that your Treaſon proceeded of fore- 


- thought of felony, and obſtinace reſolution, you free- 
ly and e pang did add to your foreſaid anſwers 
this damnable concluſion, that you condemned the 
- oaths of ſupremacy and allegiance given to his Ma- 
jeſty by his ſubjects in his. Dominions: whereby it 
is apparent, that your errand to this Country, hath 
been to infe&t his Highneſs's ſubjects, with the _ 
ſon of your peſtilent and treaſonable opinion fore- 
ſaid, to the ſubverſion of Religion, overthrow of 
his Majefty's authority and crown, and deſtruction 
of his moſt ſacred perſon. And albeit the courſe 
of all his Majeſty's life and reign hath manifeſted, 
how unwilling he hath ever been to uſe the ſeverity 
of his laws againſt thoſe who have ſaid and heard 
Mas, and otherwiſe contravened the Acts of Par- 
liament made againſt idolatrous papiſtry, and prac- 
tiſers thereof within this kingdom, deſiring rather 
to reclaim them by inſtruction, from their errors, to 
the knowledge and proteſſion of the truth: and 


when he found them obdurate, and of deſperate re- 


ſolution, relieving the Country of the dangerous 
Fragen of their courſes, by their impriſonment and 
niſhment, whereof you had ſuch experience in the 
perſons of your own accomplices, condemned for 
their manifeſt crimes, as might very probably have 
made you to have expected the like, it any memory 
of your native duty and born allegiance had poſſeſ- 
ſed your mind : but you being altogether deſtitute 
thereof, by the three laſt articles of your depoſitions 
above-written, you have ſo plainly diſcovered, that 
you profeſſedly approve the means, and wiſh the 
effect of the overthrow of his Majeſty's eſtate, the 
deſtruct ion of his Highneſs's perſon, and ſeduction 
of his native ſubjects, from their ſubjection and du- 


tiful obedjence : that thereby, and by every one of 


your foreſaid anſwers, you have committed moſt 
heinous, Geteſtable, and unpardonable Treaſon, and 
deſervedly incurred the molt rigorous pains thereof 
to be executed upon your body, lands, and goods, 
with all extremity, to the terror of others. 


The Inditment being read, Mr. William Hay, ab- 
_ flitute for his Majeſty's Attorney, opened the ſame, 
o the effett following. 


A LBEIT the Indiftment of itſelf be clear 
1 enough, and repreſenteth ſufficiently to m 
Lords Juſtices, their honourable Lordſhips here aſ- 


| fiſting, and to yourſelf Fobn Ogilvie, who ſtands 


there accuſed, the weight and gravity of the crime 
by you committed, yet I ſhall reſume it to you in 
few words, that your anſwers may be the more 
diſtin, and without miſtaking. * 


You. are not accuſed of ſaying Maſs, nor of ſe- 
ducing his Majeſty's ſubjects to a contrary religion, 
nor of any point touching you in conſcience proper- 
* but for declining his Majeſty's authority, againſt 
the laws and ſtatutes of the Jand, and for maintain- 
ing treaſonable opinions: ſuch as we of this realm 
have not heard by any avowed. The ſtatutes men- 
tioned in your Indictment, make it Treaſon not to 
anſwer the King's Majeſty, or his Council in any 
matter which ſhall be demanded: you being exa- 
mined by my Lord Archbiſhop of Glaſcow, and 
other honourable perſons adjoined to him by his 


* 
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Majeſty's ſpecial commiſſion, refuſed to anſwer to 
divers interrogatories proponed to you by their 
Lordſhips, and at the ſame time profeſſedly avouch- 
ed the Pope of Rome his juriſdiftion, Which by the 
laws of the Country is many years ſince plainly diſ- 
charged : therefore. have you incurred the penalty 
contained in the ſtatutes, and the ſame ought and 
ſhould be executed upon you. 

It is further laid unto your charge, that you be- 
ing demanded in the particulars, namely, Whether 
the Pope hath power to depoſe the King's Majeſty, our 
Sovereign? Secondly, Whether it be lawful to flay 
his Majeſty being depoſed by the Pope ? Thirdly, 
Whether the Pope hath power to afſoil bis Majeſty's 
ſubjefs, from their natural allegiance, or not ? you 
denied to give any anſwer, touching any of theſe 
points, except ye were enquired thereof by the Pope, 
or others having authority from him: and ſo not 
acknowledging, that his Majeſty's Crown and Au- 
thority is held immediately and ſovereignly of God, 
the author of all government; that it is deteſtable 
once to think, that his ſacred Majeſty may be law- 
fully killed, and that no man has power to aſſoil 
his Majeſty's ſubj ects from their natural allegiance 
to his Highneſs : you have in theſe points, and 
every one of them, committed moſt heinous Trea- 
ſon ; for the which what you ſay in your own de- 
fence I ſee not. And yet further that it may be 
ſeen, how deſperate your reſolution is- in all theſe 
points, although you were not required concerning 
the oaths of ſupremacy and allegiance given to his 
. Majeſty, by his ſubjects, ye freely and out of your 
own motives, condemned theſe oaths, as impious and 
unlawful. - Thereby hath it appeared what a wicked 
and treaſonable mind you foſter againſt his Majeſty, 
our Sovereign. If you ſhould deny it, here are your 
anſwers ſubſcribed with your own hand, which ye 
cannot but acknowledge; them I defire to be read, 
as likewiſe the ſeveral Statutes of Parliament, which 
you are alledged to have tranſgreſſed, and thereafter, 
ſince his Majeſty is pleaſed, that the ordinary courſe 
of Trial be kept unto you; you ſhall have liberty 
to ſay ſor yourſelf,” either againſt the relevancy of 
the Indictment, or verification produced, what you 
think beſt, | 


Then were read the Statutes of Parliament, mentioned 

in the Indifiment, and the ſaid John Ogilvie's Au- 
feers to the demands proponed unto bim, which be 
acknowledged for his own, and the ſubſcription 
thereto ſubjoined; after which, having licenſe of 
the Court to ſay, what be could for himſelf, be ſpake 
to this effe : BY 


FEI under proteſtation, that I do no way 
acknowledge this judgment, nor receive you, 
that have that commiſſion there produced, for my 
Judges, I deny any point laid againſt me to be Trea- 
ſon: for if it were Treaſon, it would be Treaſon in 
all places, and in all kingdoms z but that, ſai/h be, 
is known not to be ſo. As for your Acts of Par- 
liament, they are made by a number of partial men, 
the beſt of the land not agreeing with them, and of 
matters not ſubje& to their Forum, or Judicatory, 
for which I will not give a rotten fig. 
Where | am thought an enemy to the King's Ma- 
jeſty's authority, I know no other authority he hath, 
but that which. he received from his predeceſlors, 
who acknowle the Pope of Rome's juriſdiction. 
If the King, ſai/Þ he, will be to me as his predeceſſors- 

1 were” 


* 
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to mine, I will obey and acknowledge him for 

wy. Kings but if he do otherwiſe, and play the 
tunnagate from God, as he and you all do, I will 
not acknowledge him more than this old hat, ; 
Here the Archbiſhop of Glaſcot interrupted his 
ſpeech, deſiring him to deliver his mind in a greater 
calm, and with more reverend ſpeeches of his Ma- 
jeſty, (for he uttered thoſe things in à vehement 
paſſion, and as one tranſported with fury). He re- 
membred him, that he was accuſed upon his life, 
before Judges that were authorized by his Majeſty's 
commiſſion: to decline the judgment, or rail a- 
gainſt his Majeſty's authority, was bootleſs, and in 


a man of his profeſſion, being an eccleſiaſtick, very 


ſcandalous. He ſhould rather take another courſe, 
to amend what he had offended in, and recall his 
former anſwers; if they had not proceeded from a 
deliberate purpoſe, or if he were reſolute to main- 
tain them, to do it with reaſon, and in a moderate 
ſort 3 that this were his beſt, either for juſtifying 
himſelf, and the opinions he held, or for moving 
the Judges, and their Lordſhips that were aſſiſting, 
to commiſerate his caſe. He advertiſed him withal 
to be more temperate in his ſpeeches cdncerning his 
Majeſty, otherwiſe he would not be lincenſed thus 
to offend. : 

To this, Ogilvie made ſome little anſwer, That 
he would take the advertiſement, and ſpeak more 
coolly; howbeit, he would never acknowledge the 
judgment, nor think they had power to fit on his 
life; but ſaid, And for the reverence I do you, to 
ſtand bare-headed before you, I let you know it is, Ad 
redemptionem vexationis, & non ad agnitionem judicii, 

The Advocate here inſiſted, that ſeeing all his an- 
ſwers tended to decline the judgment, and that he 
brought no reaſon why the Indictment ſhould not go 
to a Trial, that the Jury ſhould be choſeri and ſworn 
at the bar, according to the cuſtom, 


The Names of the Jury, 
Sir George Elphing ion, of Blythſwood, 
Sir Thomas Boyd, of Boneſhaw. 
Sir James Edmeſton, of Duniraith, eldet. 
James Mur bead, of Lachop. 
James Roberton, of Ernock, 
Hugh Crawfurd, of Jordan-Hill. 
Jobn Carſchore, of that Ilk, 
Hugb Kennedy, Provoſt of Aire. 
William Makarrel, of Hill-bouſe. 
James Blaire, Bailie of Aire. 
James Dunlop, of Powmilne. 
Job Steward, Burgeſs of Aire. 
Jobn Dumbar, Burgeſs there. 
James Johnſton, Burgeſs there. 
Jobn Cunningham, of Rawes, 


It was allowed the priſoner to challerige any of 
the fore-named perſons, and to oppoſe unto their 
admiſſion : who ſaid, 

He had but one exception for them all : they 
were either enemies to his cauſe, or friends: if ene- 
mies, they could not be admitted upon his Trial ; and 
if they were his friends, they ſhould ſtand priſoners 
at the Bar with him. 

The Jury were inſtantly ſworn and admitted. 

Then was the Indictment read again. in the hear- 
ing of the Jury, and the evidences ſhewed them for 
verification thereof, which of before were pro- 
duced, * And the priſoner being of new remembred 
* 2 would for himſelf; for the better in 

ol. VII. | - 
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neither will I beg mercy. 


CE + 


information of the Jury, ſpake theſe things follow- 
ing. | . 

5 wiſh theſe Gentlemen to conſider well what they 
do. I cannot be tried nor judged by them; and 
whatever I ſuffer here, it is by way of injury, and 
not of judgment. Ijuria eſt, non judicium. . I am 
accuſed of. Treaſon, but have done none offence, 


Archbiſhop. This is ſtrange, you have done none 
offence, and yet you are come in his Majeſty's 
Kingdom, and have laboured to pervert his High- 
neſs's ſubjects; both of theſe are againſt the Law: 
In this have ye not offended? 

Ogilvie. I came by commandment, and if I were - 
even now forth of the Kingdom, I ſhould return : 
neither do I repent any thing, but that I have not 
been ſo buſy as I ſhould, in that which ye call per- 
verting. I hope to come to Glaſcow again, and to 
do more good in it. If all the hairs of mine head 
were Prieſts, they ſhould all come into the King- 
dom. A 
Archbiſhop. And do you not eſteem it a fault to 
go againſt the King's commandment, Oy in 
this point of diſcharging you his Kingdom ? If a 
King have any power within his Kingdom, it ſeems 
he may rid himſelf and his country of thoſe with 
whom he is offended ; and it ſavours of great Re- 
bellion to ſay otherwiſe, | 

Ogilvie, I am a ſubject as free, as the King is a 
King; he cannot diſcharge me, if I be not an of- 
fender, which I am not. pl 

And being aſked for what offences he might be 
diſcharged by the King, anſwered, in the caſes of 
theft and murder. 8 

Archbiſhop. You come not to anſwer any thing to 
the points of your Indictment. Why did you de- 
cline his Majeſty's authority, and refuſed to ſhew 
our opinion anent the Pope, bis power in depoſing 

ings, and looſing ſubjects from their oath of alle- 
2 And when it was aſked you, if it were law- 

ul to ſlay the King, being depoſed, and excommu- 
nicated by the Pope, which any loyal: hearted ſub- 
ject will abhor to think of, why did you not ſimply 
condemn it as unlawful ? for in that you do not con- 


demn it, you ſhew yourſelf of the opinion of the reſt 


of your ſect, who in their books maintain, that it is 
both lawful and commendable to ſlay Kings, if the 
Pope's Commiſſion go forth once for it. 

Ogitvie. For the declining of the King's authority, 
I will do it ſtill in matters of Religion ; for with 
ſuch matters he hath nothing to do: neither have I 
done any other thing, but that which the Miniſters 
did at Dundee ; they would not acknowledge his 
Majeſty's authority in ſpiritual matters more than I: 
and the beſt Miniſters of the land are ſtill of that 
mind, and if they be wiſe, will continue fo. 

The Archbiſhop reply'd, That he was miſtaken, 
both in the place and matter; for it was not at Dun- 
dee, but Aberdeen, where eight Miniſters meeting 
in a general aſſembly, contended not - againſt the 


King's authority, but that the aſſembly called to 


that place and time, could not be diſcharged b 
his Majeſty's Commiſſioner : neither ſhould the f 
of a few, take it at the worſt, be eſteemed the deed 
of the whole. Theſe have been puniſhed for their 
offences, and ſome of them have confeſſed their 
error, and been graciouſly pardoned by his Majeſty. 
All good Miniſters profeſs otherwiſe, and our Re- 
ligion teaches us to acknowledge his Majeſty our 
only ſupreme Judge in all Cauſes. The King is 
0 2 | Keeper 
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Keeper of both Tables, and his place bears him 
not only to the ruling of his ſubjects in juſtice, and 
preſerving equity amongſt them, but even to main- 
tain Religion and God's pure Worſhip, of which 
he ſhould have principal care. Your Lord the 
Pope, hath not only denied this authority to Kings, 
which God giveth them, but uſurpeth to himſelt a 
power of depoſing and killing when he is diſpleaſed; 
and it were the leſs to be regarded, if this his uſur- 
pation had gone no further than your pens but 
you have entred, by this pretended right; the throats 
of the greateſt Kings, as your practice upon the two 
laſt Henrys of France bears witneſs, You are not 
able to lay ſuch imputation upon us, nor our pro- 


feſfion, which teaches that next unto God Al- 


mighty, all men are bound to fear, ſerve, and ho- 
hour their Kings. But what anſwer you, touching 
theſe demands? Hath the Pope power to depole the 
King? or is it not murder to kill him, being de- 
poſed by the Pope ? 

Ogilvie. I refuſed before to anſwer ſuch queſtions, 
becauſe in anſwering, I ſhould acknowledge you 
Judges in Controverſies of Religion, 'which I do 
not. I will not caſt holy things to dogs. 

Archbiſhop. Is it a point of faith, that the Pope may 
. depoſe his Majeſty ? or do you think it a controver- 
ſy in Religion, Whether his Majeſty (whom God 

ave) may be lawfully killed, or not ? 
- Ogilvie. It is a queſtion amongſt the Doctors of 
the Church, and many hold the affirmative not im- 
probably. A Council hath not yet determined the 
point : and if it ſhall be concluded by the Church, 
that the Pope hath ſuch power, I will give my life 
in defence of it; and if I had a thouſand lives, I 
-would beſtow them that way, if they will make an 
article of faith of it. 
Being urged by the Court to declare his own 
inion, eſpecially in that point, whether it were 
| _ to kill his Majeſty, being depoled by the 
Po ; 
a Opilvie. I would not ſay it were unlawful, tho' I 
ſhould ſave my life by it, That if the King of- 
fended againſt the Catholick Church, the Pope might 
- puniſh him as well as a ſhepherd or the pooreſt fel- 

w in the country. That in abrogating the Pope's 
authority, the Eſtates of Parliament had gone be- 

ond their limits, and that the King in uſurping the 

ope's right, had loſt his own. Nam qui rapit jus 
.. alienum,- perdit jus ad ſuum. "1 
Being aſked touching the oath of allegiance, 
why he did condemn it, and the ſame being read 
unto him; he ſaid, It was a damnable oath, againſt 


God and his truth, and that it was treaſon to ſwear 


it, becauſe it brought the King's Perſon and State 
in danger. Since this Kingdom, ſaid he, was Chri- 
ſtian, the Pope's ſupreme power was always ac- 
knowledged : this being caſt off, (as we ſee in the 
AR of your Parliament) againſt all reaſon and con- 


- ſcience, and ſubjects forced to ſwear to a matter ſo 


unlawful, what marvel that attempts and danger- 
ous courſes be taken againſt him. Juſtiſima lex eſt, 
ut que agit aliquis, talia patiatur. But would the 
King leave off his uſurping upon the Pope, he might 
live without fear, as well as the King of Spain, or 
- any other Chriſtian Prince. Neither Biſhop, nor 
Miniſter, nor all the Biſhops and Miniſters in 
9 Majeſty's Kingdoms had done, or could do the 
r . 

The Archbiſhop of Glaſcow did cloſe all to the 
Jury, to this effect. | 


Kingdom became Chriſtian, to the Pope. 


14. Proceedings againſt John Ogilvie, 


Gentlemen, and others, who are named u 
this Aſſize, tho' I minded to have ſaid nothing, but 
ſicten here a witneſs of the proceeding, 1 have been 
forced by his proud and impudent ſpeeches; ſome- 
what to reply, and muſt with your patience, ſay a 
little more. Ir is this ſame day; two and twenty 
weeks paſt; that this priſoner fell into mine hands z 
ſince that time he hath had leiſure to think enough 
what courſe was fitteſt for himſelf to take; for ſatis- 
fying his Majeſty whom he had offended : neither 
hath he lacked counſel and advice, the beſt that we 
could give him. Beſides, he hath found on our 
part nathing but courteous dealings and better en- 
tertainment, than, I muſt now ſay it, he hath de- 
ſerved. Mine own hopes were, that he would have 
followed another courſe, than I fee he hath taken, 
and not ſtand to the anſwers which he made to thoſe 
demands which were moved unto him by his Ma- 
jeſty's Commiſſioners, and you have ſeen : but if 
his anſwers at the firſt were treaſonable, they are 
now ſo little bettered, as in all your hearings, he 
hath uttered ſpeeches moſt deteſtable, made a com- 
mentary worſe than the text was, and ſhewed him- 
ſelf to carry the mind of an errant and deſperate 
traitor. You perceive he obſcures not his affeQion 
towards the King's Majeſty, our Sovereign, in all 
his ſpeeches preferring the Pope to his Majeſty : 
and which is more intolerable, affirmeth the King's 
Majeſty to have loſt the right of his Kingdom by 
15 upon the Pope. He will not ſay, it is un- 
lawful to kill his Majeſty; he ſaith, it is treaſon for 
ſubjects to ſwear the oath of allegiance, and mean- 
eth ſo much in his laſt words, as the King's Maje- 
ſty's life and eſtate cannot be aſſured, except he ren- 
ders himſelf the Pope's vaſſal. 

Thus hath he left you little to do, except that his 
Majeſty's pleaſure is, the ordinary form be kept 
with him, you ſhould never need once to remove : 
all his ſpeeches have been ſo ſtuffed with Treaſon, 
that I am ſure the patience of the Noblemen, and 
others here preſent hath been much provoked. 

In all that he hath ſaid, I can mark but two 
things alledged by him, for the Pope's authority 
over Kings ; the words of our Saviour to St. Pe- 
ter, Paſce oves meas, feed my ſheep : and the Sub- 
jection of Kings, eſpecially of our Kings, ſince the 
For the 
words of. our Saviour, how little they ſerve his pur- 
poſe, I have no need to tell you. To feed the 
ſheep of Chriſt, is not, I hope, to depoſe Kin 
from their eſtates, nor to inflame the hearts of ſub- 
jects againſt Princes, much leſs to kill and diſpatch 
them: we are better taught than to be deceived with 
ſuch gloſſes. Saint Peter made never that ſenſe of 
thoſe words, and teacheth us a far other doctrine, in 
his firſt epiſtle, fifth chapter, and ſecond and third 


verſes, 
I will not ſpend time with ſuch purpoſe ; only 
this I muſt ſay, that whatſoever was St. Peters — 


rogative, the Pope of Rome hath nothing to do with 
it: for he cannot be St. Peter's ſucceſſor that hath 
forſaken his doctrine, and gone againſt his practice 
directly, both in that and other points of Chriſtian 
Faith. And for the antiquity of his uſurped power, 
I may juſtly ſay, that Mr. Ogilvie is not well ſeen + 
in antiquity, or then ſpeaketh againſt his know- 
ledge, when he ſaith, that this power of the Pope 
was ever acknowledged by Chriſtian Kings: ho 

Biſhops of Rome, for many years, made no ſuch 
claim, neither did Emperors or Kings ever mow 


1615. 
of ſuch ſubjection: long it was ere the Pope of 
| came to the height of commandi Kin $ 
and not till he bad oppreſſed the Church, 
the 
the Biſhops within Chriſtendom ; which having 
done, then he made his invaſion upon Princes, and 
that by degrees. The Hiſtories of all ages make 
this plain, and the reſiſting he found by Kings in 
their Kingdoms, teſtified that they never acknow- 
ledged his ſuperiority. Of our own, howbeit as we 
lie far from his ſeat, ſo had we leſs buſineſs and 
fewer occaſions of contradiction: yet I can make it 
ſeen in divers particulars, when any queſtion fell out 
anent the proviſion of Biſhops and Archbiſhops to 
their places, the bulls of Rome were ſo little re- 
ſpeed, as the King's predeceſſors have always 

referred and borne out their own choice ; and the 
interdictions made upon the Realm, by theſe oc- 
caſions, not without ſome imputation of weakneſs 
to the See Apoſtolick, have been recalled. The 
ſuperſtitions of Rome were amongſt us laſt embra- 
.ced, and with the firſt, by the mercies of God, 
ſhaken off, Whatſoever you brag of your anti- 


quity, it is falſe both in this and in all the points of 


your profeſſion elſe, which I could clear, if this 
time or place were fitting. But to you of this Jury, 
I have this only more to ſay, you are to enquire 
upon the verity of the Indictment, whether ſuch 
and ſuch things as are alledged to be committed by 
him, have been ſoor not : you have his ſubſcription, 
which he acknowledgeth ; you hear himſelf, and 
bow be hath moſt treaſonably diſavowed his Ma- 
jeſty's authority: it concerns you only to pronounce 
as you ſhall find verified by the ſpeeches that you 
have heard, and the teſtimonies produced. For the 
reſt, the Juſtices know ſuſficiently what to do, and 
will ſerve God and his Majeſty, according to the 
commiſſion given them, ROT 


Maſter William Hay, Advocate for his Majeſty, 
aſked Inſtruments upon the priſoner's treaſonable 
ſpeeches, uttered in the hearing of the Jury, and 
his ratification of the former anſwers made to his 
. Majeſty's Commiſſioners: likewiſe for the further 
clearing of the Indictment, repeated the Acts of 
Parliament mentioned in the ſaid Indictment, with 
the Act of Privy-Council, made anent his Majeſty's 
ſypremacy and the oath of allegiance. . And deſired 
the Jury deeply to weigh and conſider the perverſe 
and deviliſh diſpoſition of the party accuſed ; to the 
effect they might without ſcruple | 
viction. And according to his place, proteſted for 
wilful error, if they ſhould acquit him of any point 
contained in the faid Indictment, | 


The perſons named upon the Jury, removed to 
the higher - houſe, which was prepared for them, 
and haying elected Sir George Elphing fon, Chancel- 
lor, all in one voice found the priſoner guilty of 
the whole treaſonable crimes contained in the Indict- 
ment. | | 1 ; 

Which being reported by the ſaid Sir George E/- 
bing. fon, and confirmed by the whole ] — 2 
returned into the Court, judgment was given, by 


direction of the Juſtices, _ | 
ilvie, for the treaſons by 


That the ſaid Jahn 
him committed. ſhould be banged and quartered. 


be Archbiſhop of Glaſcow demanded, if Ogilvi 
would ſay any x elſe ? | Ow 


for H igh-Trealoi. 


under 
retext of St. Peters keys, bearing down all 


roceed in his con- 


$14,545". 

| Ogilvie, anſwered, No, my Lord. But I give 
your Lardſhip thanks for your kindneſs, and will 
deſire your hand. is wh $4 
The Archbiſhop ſaid, If you ſhall acknowledge 
your fault done to his Majeſty, and crave God and 
his Highneſs's 2 I will give you both hand 


and heart; for I wiſh you to die a good Chriſtian. 
Then Ogilvie aſked, If he ſhould be licenſed to 
ſpeak unto the people? we b 
© Wy Archbiſhop anſwered, If you will declare; 
that you ſuffer / according to the Law, juſtly for 
your offence, and crave his Majeſty's pardon for 
your treaſonable ſpeeches, you ſhall be licenſed to 
ſay what you pleaſe ; otherwiſe you ought not to be 

rmitted. 3 
- Then faid he, God have mercy upon me! And 
cried aloud, If there be here any hidden Catholicks, 
let them pray for me; but the prayers of Hereticks 
I will not have. | | 

And fo the Court aroſe. 


A true Relation of ſuch things as paſſed at the Ex- 
cutien of John Ogilyie, upon tbe las day of Fe- 
bruary, Auno 1615: being Tueſday in the afternoon. 


FTER judgment was given, by the ſpace of 
ſome three hours, he remained in the place 
where he was convicted, having leiſure granted him 
to prepare himſelf for death. He continued a while 
upon his knees at prayer, with a cbld "devation  - 
and when the hour of execution approached, his 
hands being tied by the Executioner, his ſp,rits were 
preceived much to fail him. In going towards the 
caffold, the throng of people was great, and he 
ſeemed much amazed ; and when he was up, Mr. 
Rabert Scott, and Mr. William Struthers, Miniſters, 


very gravely and chriſtianly exhorted him to an 


humble acknowledgement of his offence, and if any 


thing troubled his mind, to diſbyrthen his con- 


ſcience. In matters of Religion, they ſaid, they 
would not then enter, but prayed him to reſolve and 
ſettle his mind, and ſeek mercy and grace from 
God, through Jeſus Chriſt, in whom only ſalvation 
is to be found, © | * 

Ogilvie anſwered, That he was prepared and re- 
ſolved. Once he ſaid, that he died for religion; 
but uttered this ſo-weakly, as ſcarce he was heard 
by them that ſtood by upon the ſcaffold. Then ad- 
dreſſing himſelf to execution, he kneeled at the 
ladder-foot, and prayed ; Mr. Robert Scott in that 


while declaring to the pie that his ſuffering was 


not for any matter of Religion, but for heinous 
treaſon againſt his Majeſty, which he prayed God 
to forgive him. Ogilvie hearing this, ſaid, he doth 
me wrong. One called Jobn Abircrumie, a man of 
little wit, replied, no matter, John, the more 
wrongs the better. This man was feen to attend 


bim carefully, and was ever heard aſking of Ogilvie 


ſome token before his death ; for which, and other 
x" he made with him, he was put off the ſcaf- 

vie ending his prayer, aroſe to the 
14 but — and courage, to the Eaun tian 
of thoſe who had ſeen him before, did quite forſake 
him : he trembled and ſhaked, ſaying, be would 
fall, and could hardly be helped up on the top of 
the ladder. He kiſſed the Hangman, and faid, 
Maria, mater gratiæ, ora pro me, omnes Angeli, 
orate pro me, omnes Santi Sanctægue orate pro 4 


bas... tc. Proceedings againſt Mr. Wiaynham, 16 Jac. I. 


but with fo low a voics, that they which ſtood at 
the ladder-foot had ſome difficulty to hear him. 
The Executioner willed him to commend his ſoul 
to God, pronouncing theſe words unto him, Say Jobn, 
Lord have mercy on me, Lord recerve my ſoul : which 
he did with ſuch feebleneſs of voice, that ſcarcely he 
could be heard. Then was he turned off, (his left 
foot for a ſpace taking hold of the ladder, as a man 
unwilling to die) and hung till he was dead. His 
artering,. according to the judgment given, was, 
ſome reſpects, not uſed ; and his body buried 
in a place that is kept for malefactors. 


We have underſtood, by ſome perſons who vi- 
fited him at times during his impriſonment, that 
amongſt other his ſpeeches with them, he ſaid this, 
That if he had eſcaped his apprehenſſon at this 
time, and lived till Vbitſunday next, he ſhould have 
done that which all the Biſhops and Miniſters both 
in England and Scotland, ſhould never have helped. 
And if he might have lived at liberty unto that 


time, he would willingly have been drawn in pieces 


with hotſes,” and have given his body to have been 
tormented; | 


XV. Proceedings againſt Mr. WRAYNHAM, in the Star- 
Chamber, for Slandering the Lord-Chancellor Bacon of 
Injuſtice, Paſch. 16 Fac. I. 1618. 


BEFORE 


; The Duke of Lenox, 53625546 
The Earl of Suffolk, Lord-Treaſurer. 
The Earl of Worceſter, Lord-Privy-Seal. 


The Earl of Pembroke, Lord- Chamberlain. 


The Earl of Arundel. 
Viſcount Walling ford. 


Sir Fulle Greville, Chancellor of the Ex- 


chequer. 
Dr. Abbot, Lord Archbiſhop of Canterbury. 
Dr. King, Biſhop of London. 


S Henry Yelverton, Attorney-General. 
May it phaſe your Lordſhips, 


rr is the Honour of this Court, that it 
al W repreſents the higheſt earthly Majeſty, 
e 


and his preſence; and it is his Majeſty's 
Honour, that as himſelf is clothed with 
Juſtice, ſo you, as the greateſt and higheſt next 


his Majeſty, ſnould put on the ſame garment. 


Clemency and Juſtice are the two Lights of 
every Kingdom, without which, your perſons and 
eſtates would be expoſed to violence, and without 


which, 


puniſhed ; - eſpecially, when it toucheth ſo great 
a perſon, as, in the ſacred Seat of Juſtice, is next 
to the King : the Chief Judge in this Court, and 
the ſole Judge in Chancery, who is much defamed 
by the Gentleman at the Bar, in the moſt precious 
point of all his virtues, his Juſtice; be it ſpoken 
without offence, baſely and blameleſsly is my 
Lord-Chancellor traduced, as if he deſerved, that 


*. the thunderbolts of heaven ſhould fall upon 
him. | | 


great Monarchies wbuld” be but great 
Thefts ; and as Juſtice it not to be tecompenced in 


price, ſo ought not the ſcandal hereof to go un- bi. 
"Counſellors do, they go not by tale, but by weight. 


his 4 and not ſtay in 


Dr. Andrews, Biſhop of Ely, . _ _ 

Sir Edward Montague, Lord-Chief-Juſtice 
of the King's-Bench, ; | 

Sir Henry Hobart, Lord-Chief-Juſtice of 

the Common-Pleas. | 

Sir Laurence Tanfield, Lotd-Chicf-Baron of 
the Ex che que 5 | 

Sir ua cn 1 1 a 

Sir Thomas Lake, Principal Secretary. 

Sir Henry Cary, Comptroller, 


At my Lord's firſt coming into this place, he 
found a Cauſe in Chancery, between this Gentleman 


at the Bar, and one Mr. Fiſher, not controverted 


in the title, but concerning the value of the leaſe, 
which Fiſher held of Vraynbam; in which, the 
Lord-Chancellor peruſed the proceedings of the 
cauſe, called the parties to give a ſummary end to 
ſo tedious a cauſe ; and becauſe the ſucceſs anſwered 
not the deſire of this Gentleman, therefore he kicks 
againſt authority, who before was not more grieved 
at the expence, than now impatient at the ſentence ; 
which was not want of juſtice in my Lord, but of 
equity in the cauſe. | 

I confeſs I was of counſel with Mr. Fraynham, 
and preſs'd his cauſe as far as equity would ſuffer ; 
but 2 that judges look with other eyes than 


And therefore, their Judgment muſt anſwer the 
Counſel, and quiet the mind of the party, and 
tho* in gaming, loſers may ſpeak, yet in judgment 
they muſt be ſilent; becauſe it is preſumed that no- 
thing is taken from them, but what is none of theirs. 
But this Gentleman being of an unquiet Spirit, after 
a ſecret murmuring, breaks out into a complaint to 
| his return out of 
but fancying himſelf, as if he ſaw ſome 
2 7 ; 5d 


Scot, 
Cloud 


* 
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Cloud ariſing over my Lord, wearying and tiring 
his Majeſty with infinite ſupplications in this caſe. 
And now, my Lords, as if all his former cauſe had 
been loſt, he preſents it no more in parts, or looſe 
papers, but compiling his undigeſted thoughts into 
a libel, though the volume was but in quarto ; fa- 
ſtens it on the King on Good-Friday laſt. | 
And his moſt princely Majeſty, finding it ſtuffed 
up with moſt bitter reviling ſpeeches, againſt ſo 
great and worthy a judge, hath of himſelf com- 
manded me this day, to ſet forth and manifeſt his 
fault unto your Lordſhips, that ſo he might receive 
deſerved puniſnhment. ' 
In this Velvet pamphlet (for this Book is bound 
in Velvet) is ſet forth his cauſe, the work of this day; 
wherein Mr. Vraynbam faith, he had two decrees in 
the firſt Lord Chancellor's time, both under the 
Great Seal, and yet both are altered ſince the laſt 
Lord-Chancellor's death, and cancelled by this 
Lord-Chancellor: in a prepoſterous. manner; and 
Firſt, without cauſe; Secondly, without matter 
Thirdly, without any legal proceeding ; Fourthly, 
without precedent z Fifthly, upon the Party's bare /ug- 
ions; Sixthly, without calling My. Wrayn- 
am to aer. And of this, my Lords, ſpight- 
fully he imagines a threefold end: Firſt, to reward 
Fiſher's fraud and perjuries; Secondly, to palliate 
bis unjuſt Proceedings, and to rack things out of joint; 
and Thirdly, 10 confound Wraynham's eſtate : and 
that my Lord was therein led by the rule of his own 
fancy. Let he ſtayed not here; but, as it he 
wou' d ſet ſpurs againſt my Lord, he aggravates my 
Lord's Injuſtice to be worſe than Murder; ſaying, 
that in his ſentence, he hach devoured him and his 
whole family. And ſecondly, as if one ſin ſhou'd 
follow upon another, he doubles it Lord, 
and, in a manner, plainly gives my Lo the lye. 
And hearing that my Lord had ſatisfied: his Majeſty 
in this caſe ; he ſaith in his book, that he that did it 
unjuſtly, muſt, to maintain it, ſpeak untruly, ad- 
ding falſhood to my Lord's Injuſtice; ſaying in his 
Book, it is given out 5 hath begged Wrayn- 
ham's pardon : which, tho? it be the ſhew of a gen- 
tle heart, yet argues a guilty conſcience, and is but 
my Lord's cunning to avoid the hearing of the 
cauſe.” And as if my Lord ſhould know his own 
diſeaſe to be foul, and were unwilling to have it 


ſearched or diſcovered ; he chargeth my Lord with - 


ſhifts, and tells him that he hath palliated oppreſ- 
ſion with greatneſs, wit and eloquence ; and that 
the height of authority, makes men preſume. And 
to make this yet more ſharp, he. urgeth, that my 
Lord, to maintain this, uſeth ſecret means, where- 
by the unſoundneſs of his actions may not be ſeen, 
and ſo to avoid cenſure; and, as if my Lord ſhou'd 
have ſkill in Magick, he faith, that my Lord hath 
raiſed a-report from hell of the late Maſter of the 
Rolls, which was confuted before his face, and 
damned before his death; not content to ſcandalize 
the living, but ſo far, my Lords, doth his malice 
overſpread his wiſdom, that he doth not ceaſe, with 
his nails, to ſcrape the dead out of their graves a- 
gain. When it is well known unto your Lordſhips, 
that the Maſter of the Rolls was a man of great 
underſtanding, great pains, great experience, great 
dexterity, and of great integrity ; yet, becauſe this 
cauſe fell by caſualty into his hands, by reference, 
from the laſt Lord- Chancellor, and he followed not 
this man's humour ig his report; therefore he 
brands him with theſe aſper ſiona, and adds this to 
the reſt, That he grounded this report upon Wit - 


111 . T3207 , 


nw 
_ 


decauſe the State 


neſſes, that ſwore impoſſibilities, grols abſurdities , 


and apparent untruths. How can you but think 
my Lords, but that this Gentleman's head is full 
poiſon, ſeeing it fell out ſo faſt then into his pens 
trampling upon the dead? and this is an addition 
unto his puniſhment, the injury of him that is dead. 
yet lives, wherein his juſtice is 
ſcandaliz d. ib ad "7 
And now, my Lords, that you may the more de- 
teſt his ſlanders, whereby he goeth about to ſlander 
my Lord-Chancellor's Juſtice ; give me leave to 
open the plain and even way, wherein this great 


* - 


Judge walks in this particular caſe. The queltions 


in Chancery at firſt, were two, between Vraynbam 
and Fiſber, upon croſs ſuits, either againſt the other: 
Wraynbam complains of truſt broken, whereby he 
was defrauded, Fiſber upon a debt of a private rec- 
koning detained by Wraynbam. Upon proof of 
both theſe, it was by aſſent order'd, that Fiber, 
ſhou'd aſſigu the Leaſe made unto him upon truſt, 
and Wraynbam ſhould pay the Money, ſo well proved 
to be due to Fiſher : ſo by aflent was the Decree 
had,, which is the firſt Decree.. | 8 
But Mr. Wraynham, wiſely ſuſpecting that Mr. 
iſber had incumbred his Leaſe, and if it ſhou'd be 
aſſigned to him according to the Decree, it 'wou'd 
be merely illuſory ; he exhibits a new bill to diſco- 
ver what charge, and in what ſort, Fiſber had char- 
ged the land with incumbrances. And Mr. H#rayn-. 
bam finding the incumbrances greater, upon the re- 
ference of the Lord-Chancellor to the Maſter of the 
Rolls, a bargain was mediated between them, that 


Fiſber ſhou'd hold the Leaſe in queſtion, and Mrayn- 


bam ſhou'd have after the rate of twelve years pur- 
chaſe z and to this both aſſented: ſo that your 
Lordſhips ſee that the firſt Decree was not cancelld. 
by my Lord Chancellor, but diſcharged. by bimſelf; 
for by the Decret he might have had the Leaſe, but 
he contented himſelf with twelve years purchaſe... | 
After this, the queſtion, grew, upon the value, 
which being referred to the laſt Maſter of the Rolls, 
how the value was at firſt, before the improvement, 
when it was in Leaſe to one; Harply, and there upon 
proof and oath. of divers, Witneſſes, the Maſter of, 
the Rolls returned and certified the conſtant produce 
of the Leaſe to be worth 200 l. by the year; Where 
upon Wraynbam was to have it at twelve years pur- 
ſe, amounting to 24004. Mr. Mraynbam ſce- 
ing the land was much improved, by a. defence 
made againſt the ſea and ather means, whereby the 
nature of the land was altered, and the profit much 
raiſed ; moves the Lorq, Chancellor not to recede 
from the bargain, but that the Value returned, 
was not the true value, for. the land was worth 
400 J. by the year, and yet excepts by retainer. in 
his hands, 2000, Marks, which he owed to Fiber, . 
one, thouſand and ſixty- ſix Pounds odd Money z 
whereby now Mr. Vraynbam had received bis 2400 J. 
in his Purſe. And when he ſaw himſelf thus flecced, 
having received 2400 l. for that which coſt but 
200 4, now he ſtirs. up new ſuits, and moves the 
Lord - Chancellor by a commiſſion to refer the value 
to two DR, that, hag yen Farmers to =o land, 
at they might certify che true value; the one, 
Se Le Merdann, who dae. th rakes, 
318 J. yearly; and the other, Sir Henry. Spillnan, 
certified the value to be 364 J. yearly 3 and my 
Lord - Chancellor ſtrikes between them, and makes 
it 340 J. So here is a difference of values, the firſt 


of 200 J. upon oath yearly, and this at 340 4. year- 
ly, without oath, The 2 value is at the time of 
179 34 20027 | W255 3 yy... - „ 


— 
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| Harply's Leaſe, the ſecond is at the time of the com- 


miſſion granted, and after improvement of which, 
your Lordſhips well know in your wiſdom, the 
difference: between land barren, and improved in 
value. The laſt Lord-Chancetlor, according to 
the amounting value of 340 J. à year, annexed the 
increaſe to Wraynhdw's bargain, and that he ſhou'd 
have it, as if the lands were worth 340 J. per ann. 
So that now, the 2400 J. in his purſe, had been 
worth 1680 l. annexed above 40004 Mr. Fiſher 
finding this annexed to the bargain; and that he 
ſhou'd be preſs d to pay the ſurpluſage, and that 
he had choice either to pay the Money,” or to part 
with the Leaſe; Fiſter moved the Court that he 
might give up the Leaſe, and deſires his firſt 2000 
Marks with damages, which Wraynbam aſſented to, 
ſo that he might have defalcation of that which Fiber 
had received of the profits of the land. Upon this, 
upon conſent of parties, it was again, decreed, (and 
this is the ſecond Decree, which Vraynbam ſo much 
triumphs upon; not being an abſolute and poſitive 
-Decree, but qualified with this:) Firſt, that Vrayn- 
bam ſhould pay the 2400 l. with damages to Fiſber : 
and, ſecondly, that HYraynham *d have defalca- 
tion of ſuch profits as Mr. Fiſber had received out 
of the land. _ [03 e 
Mr. Vraynbam ſtrives with this ſecond Decree, 
being * the value of the land, not ac- 
cording as Fiſber had received, but what he might 
have recovere. | 
Now my Lord-Chancellor finding the caſe thus 
ſtanding, thought it no injuſtice againſt Y/raynbam's 
own offer, not that Fiſher ſhou'd loſe his damages, 
having forborn 2400 J. ten years, nor that Wrayn- 
bam ſhou' d be allowed more defalcation than Fißber 
cou*d receive, becauſe he was ty*d to a dy rent; and 
finding that F/raynbam was neither willing nor able 
to return the 2400 J. with damages unto Fiber, my 
Lord - Chancellor thought fit to eſtabliſh the in, 
according to the firſt certificate of the Maſter of the 


Rolls upon oaths ;- becauſe the laſt certificate without 


oath, was not ſo equal in the ballance of Juſtice, as 
that with oath, certified by the Maſter of the Rolls, 
upon the examination of divers Witnefſes. 

- Now, my good Lords, if this caſe ſtands thus, 


what Injuſtice is there committed? what unſound- 


neſs is there in this action? or, what cauſe is there 
for my Lord-Chaneellor to- hide himſelf, that this 
Gentleman ſhou'd in this caſe declaim againſt him 
this day? If it were, my Lords, to make my Lord- 
Chancellor, for fear, to take off his hand ; he will 
let the World know he is more conſtant and coura- 
gious in the 
did fo juſtly, ſo lightly to revoke. And if it were 
to this end, to make my Lord-Chancellor to diſ- 
with Mr. Vraynbam; 1 am to ſet you know 
rom his Majeſty,” he will not let him , nor 
forget his — ſo much as to enter into debate 
with Mr. am, knowing that it were not fit for 
him, to ſtand to wreſtle or wrangle with Mr. Mrayn- 
ham, but rather; to deſpiſe fo mean an adverſary. 
My Lords, you know, that wiſe and juſt men 
may walk the ſame way, though not the ſame paſ- 


ſage; there are divers courſes'and divers ways to the 


ſame end, Juſtice: for Juſtice ſake, they are both 


to be honour'd, neither to be blamed. ' For my 


Lords, if Judges ſhould be traduc'd as unjuſt, be- 
cauſe they differ in opinion, they ſhou'd have thank- 
leſs offices. Juſtice is the Harmony of heaven, 
but Lingus detractionis oft lancea triplex. Though 
this Gentleman hath ſweat hard to ſcoff and dare fo 


high a Judge, yet the razor of his tongue cannot 
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neceſſity break throug 


points of juſtice, than that which he 


= 


charge him that any thing came between God and 
bis own conſcience, but the - merits of the «cauſe ; 
though it be certainly true, whilſt a man carries 
this fleſh. about him, his judgments and faculties 
will be imperfect. Yet, my Lords, I know chat 
my Lord is the branch of ſuch a tree, who, though 
he bloſſom'd laſt, yet took more ſap from the root 
than any of the reſt : the ſon living in the memory 
of ſo worthy a father, the father living in the me» 
mory of ſo virtuous a ſon, who may ſay, as Apef- 
laus once (aid to his father, I obey you in judging no- 
thing contrary to law. Fn 
I am glad this Gentleman is ſo naked of excuſe, 
yet heartily ſorry his defamation is ſo foul, as to 
draw ſuch a ſmart of puniſhment.as this will be upon 
him; and here if neceſſity (the true defender of 
man's wickedneſs) ſhou'd ſtep in, I anſwer, though 
h all laws, yet flying into the 
face of Juſtice, it muſt be. broken by Juſtice z elſe 
no ſubje& can be ſafe, nor no Court keep itſelf from 
infamy. - | | 
It a well, my Lord, that this fault falls out but 
ſeldom; for being exorbitant when it happens, it 
cannot but be foul; It is a pernicious ez for 
by this, when ſlanders are preſented i of com- 
plaints, that is but to ſet diviſions between the King 
and his great Magiſtrates, to diſco Judges, 
and vilify Juſtice in the ſight and mouths of. all the 
le. . 
"Therefore I beſeech your _— to pardon me, 
if I be too long, and ſuffer me to ſhew your Lord- 
ſhips what this Court, in like caſes hath done. 
In the ſecond year of his Majeſty's reign, when 
Sir Edward Cote, according to his place, informed 
againſt Foorib in this Court, ore tenus, for petition- 


ing his en againſt the laſt Lord- Chancellor, for 
granting W in junction for ſtaying of a ſuit at the 
Common Law, (which your Lordſhips know how 
neceſſary it is) he being convicted upom his own con- 
feſſion, received a ſharp cenſure.” I will conclude 
with this one, and I ſhall defire your Lordſhips, in 
this place, to hear it read ; and then do humbly be- 
ſeech your Lordſhips to hear the Gentleman at the 
Bar, either for his defence, or excuſe; | ' * 4 
Then Wraynham's Examinations were read in this 
Book and Epiſtle. ” er | | 
Then he was charged with theſe words following, 
in the end of his Epiſtle to his Majeſty : - He that 
judgeth unjuſtly, muſt, to maintain it, ſpeak un- 
© truly; and the height of authority maketh men 
© to preſume.” 5 — _ 4 Of 201 
Alſo, in ſhewing of his Majeſty reaſons the 
Maſter of the Rolls aue 8 ſaid ; = the 
Maſter of. the Rolls had omitted many of his mate- 
rial proofs. bak 
Secondly, He ſhifted off other ſume. | 
' Thirdly, That he ſometimes wreſted the equity of 
his cauſe. 9 WERE BP £21 
Fowr'thly, That he did falſely cite Fiſhers proofs. - 
Fifthly, That he ded the report the de- 
poſition of Witneſſes that ſwore abſurdities, untruths, 
and mere impoſſibilities, - - - - | | 
And, Laſtly, as if the report had been condem- 
ned and damned before to the pit of hell, he ſaid it 
was raiſed as ab inferno . 
In his Epiſtle to his Majeſty, be is charged with 
theſe words: e " Us 
<< underſtand my Lord-Chancellor hath begged 
«© my pardon: it is outwardly the ſhew of a great 
«© heart, but inwardly it argueth 4 con- 
« ſcience; other wiſe, if firſt I had been found gull- 
ty, and his Lordſhip ſhould then have interceded 
with 
4 
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ce with his Majefty for me, it had been an argument 
« of an indulgent nature; but to beg pardon where 
<« there is no need, was manifeſtly done to avoĩd 
« an hearing, and not in pity towards me; for he 
that defpoils me of my goods, I will not truſt 
« him with my perſon. And therefore, far be it 
« from me to hope, or truſt in his goodneſs: Idi 
claim his favour, and infinitely deplore che Judg- 
„ ment of his Majeſty.” “ 

And ja the con lufionh of his Epiſtle were cheſs. 
words: I defire to ſuffer at your gates, if I ſhall 


dare to flander ſo great and eminent a Judge, un- 


«© to ſo great and wile a King. | 
If be ſhould not defire to reward the Fibers 


« for their fraud and ptrjuries, I know'not why he 

% ſhould have racked all out of 7 1 
„My Lord, with'this his laſt cunning and rhe- 

« rorick, hath Ir Ar his unjuſt proceedings 4 

*« gainſt me; for my Lord's geſture and pronuncia- 

« tion in his ſpeech,” is wanting in my writing, out 

© of Which a 97 miſt may riſe to hide yew very 

0 of y vrificely ! adgment. 

5 ac never ſer by what nſdhg't 

« his Lordſhip hath odere his dealings to — 

« himfelf onto your Maje Nen e anderſtanding only 

4 piece, and not the whole from your Majeſty, 

« This muſt move me moſt humbly to beſeech 
« your Majeſty to fave my wife and children; and, 
« out of your princely Juſtice' to appoint a day 
of hearing, _—_ there ſhall appear unto” 

« your Majeſty, as the ſincerity of my affir- 
% mations, as the unſdundneſs of his Lordſh 
« actions. For I never ſought corners, but — - 
and ſometimes in my Lord's preſence, have no- 
« tified and complained of my wiengs, and deſire 
«a public hearing before your Majeſty, which 

« the greateſt ſfubject dates not do, without truth 
« and Juſtice,” 

And in another place, Wraynbain falth} «My 
Lord Chancellor _ nothing by record, nor 
« N any thing 4. * to anſwer the 
« thin 8 againft him 3 but would hide 
« himſelf from the eyes of your Majeſty”s juſtice,” 

His Majcfty faith, tho“ he receive petitiens from 
his ſubjects, loft his higheft Juſtices ; yet he will 
have his Judges know, that they are ſubject to his 
account only, and to none elle upon earth.” 

His Majeſty received this petition on Good- Friday 
laft, in which this Gentleman hath ſo far exceeded 
the 1 kits of an humble complaint, that 1 mult 
appeal to your Lotdfhips againſt him. 

Then was FoortÞ's t tead, bearing date 
Mercurii decimo quarts Novembr. termine Mich, 


2 Fac. I. 


And Iikewife FoortÞ's two laft Pennies againſt by 


which, refererice is 


my Lord-Chancellor, touchin 
r. * what 


had. And the Lords afked 
he could ſay for himſelf. | 


Mr, WRAYNAAM. 


Right Hbtedrabs and ny very gobd Lords, 
Fon a Man {6 birt Ag with ſo many miſe 

ries, what can be 1 ants ? and what marve), 
if I ſhould faulter, or might let fall wy eee that 
98 ſeem uncqmely? 

Lords, Tkndw not how to behave n 

1 will not willingly offtnd "bot ſpeialh 
King's molt excellent MI. et nature Aras 
mands me ro defend myſelf, p Wlan 


- 


2 fo Aandbring the Lirdehaveehe ance Bacon, 


| T bave ſaid. 
in the 14* Puls it is ſaid of all men, They have 


108 
- - And therefore I humbly deſire, that what 1 
r in / extenuation, of defence, .that neither the 


5 that hear it, nor your Lordſhips, which are 
to qudge of it, would take it A 85 


My Book conſiſteth of three ; 
bs 4. An Epiſtle to his — 
Secondly, The body of the — which relateth 
the truth of all the proceedings. 

And, Tbirdiy, 2 cotxlofive ſpeech in the nature. 
of an epilague. 

Touching the body of the book, and the truth 
of the cauſe, I conceive it ot now called in queſtion, 
for I thin your Lordſhips will not enter into the 
particulars; but becauſe it hath plenſed Mr. Attor- 
ney to ſpeak ſomething of it, I will not be ſilent. 

My accuſations, a Lords, are ſet forth in two 
things: Fin, That the complaint is of the Right 
Honourable the Lot - Chancellor. Secondly, That 
it is in bitter and unreverend terms. 

For the , I muſt fly for fuccour and erben 
uno our dread ſovereign! Lord the King: for it 
pleaſed his Majeſty, ſiting here in the we of 
Juſtice, to declare, that if any were wronged in 
point of Juſtice, to him they might come and have 
redreſs; ind for proof thereof, I humbly deſire 
your — or th wy me read a ſentence or two in 
his Majeſty's 


3 asp ee eee Gaia 
int ſhould have come unto me none of you 
ba wilt Cents nes nem 
a in 6. 
- And in another place, « Why chen ſhould you 
— gow. me. being the hi — 3 
2 you come gaping! . L 
— Scr. 
gut if you find bribery or corruption, chen 
„ come boldly ; . your, 
©" cadſe.” wks by 
20 ther in his Maje opinion, 4 man- 
be wronged in a Court of | Juſtice. 
cedndly; In that caſe, bis Majcity is not onl wil- 
Ito to receive a complaint, but to reform what is 
amiſs : ſo that his publiſhing this much to 
all his ſubjects, I hope your Lordſhips will not con- 
ceive that barely to complain, is a fault eſpecial 
ſeeing that his Majeſty faith, Why do you ſpare 
„to complain? 
— mouth — becauſe | 
have uſed unreverend and bitter terms. _ 
Fir, I divided the collections objected againſt mey 
into two parts. ; 
(r.) Into two ſentences, -which Mr. Attorney 
hath 1 — — 
inerente. 
1 
Touching the ri, I hop 
ſpecches ſhall have no fuch eo, I hop 
In the 116* Pſalm, the Prophet ſaith of himſelf, 


g fury, And 


all men are lyars. 


all gens out of the way, and are abominable; there it 
noni that adverb n not one, And in the 
to the Romans, it is ſaid, Ls God be juſt, and all 


men lyars, And again it is ſaid in That 
— the poiſon of 4 s is under their lips, that their throats 
; thi 22 — 
found fault: with 


1 6 
And therefore, my Lerds, I humbſy pray, that any | 
general ſpeeches may not be applied to my Lord- 
Chancellor, for 1 had no ſuch meaning. 
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man elſe living: and therefore, fearing that my Lord 
endeavoured to ſatisfy the King with that report, I 
ſaw there was no other courſe, but to give an an- 


For particular words, they are, as I take it, theſe ; 


Unſoundneſs of his Lordſhip's actions; unjuſt pro- 
ceedings, oppteſſion, and injuſticſtſe. 

Now, my Lords, | muſt again fly to the King for 
ſuccour, in theſe words: 
forth the things ſor which a ſubject may complain. 

For his Majeſty ſaith in his book, If a man be 


logged in the courſe of Juſtice.” Whar is it but 


injuſtice ? 


| Secondly, His Majeſty ſaith, That if one find 
<« bribery, corruption,” injuſtice, c.“ and then 


we ſhoulel come 'boldly+! ' 


Firft, For the word injuſtice : be that proves 


the juſtice of his cauſe, proves the Judgment given 


againſt it injuſtice: for, m Lords, I conceive, un- 
favour that this very word 
contains all the reſt, and that all other words that 


der your Lord ſhips 


have uſed, are but ſynonimies unto this; and | I 
uſed them all, yea ah, proteſt, to avoid tauto- 
logy, and to avoid always uſing of the ſame word, 


i uſtice. ü 


And that alſo which urged me touſe it, was neceſſi 
ty; and that twofold neceſſity; Firſt, For that unleſs. 
I-particularly accuſed his Lordſhip of injuſtice, I was 
out of hope ever to obtain an hearing of his Majeſty. 


Seronaly, My miſeries inforced me unto it: And 


therefore it may pleaſe your Lordſhips to under- 
ſtand, that in my firſt petition to his Majeſty, there 
was no ſuch word as injuſtice, or that tended near 


untd it: but only it did fer forth what the then 
| Maſter of the Rolls, this Lord, and the laſt Lord - 


Chancellor had done; and defired his Majeſty to 


judge, whether the laſt Lord Chancellor, or the 
now Lord · Keeper: had moſt juſtly diſtributed ju- 
ſtice. It pleaſed his Majeſty to give anſwer, That 
« he would take ſome other courſe, when he came 
„ near London?: 1 Wi! e 
When his. Majeſty came to Theobalds, I framed, 
two other petitions, and delivered the one to his 
Majeſty, and the other to Secretary Winwood; and 


in neither of theſe petitions was there mention of in- 


Juſtice, or a word ſavouring of it. 
And when I beſought his Majeſty, at that time, 
to hear the cauſe, -or to refer the examination, he 
gave me this anſwer : © If myſelf; and the Lords 
© ſhould: trouble themſelves t hearing of Sen- 
« tences, no other buſineſs would be done by us, 
for every man would be ready to complain.” 
And thus I had fallen off, but that his Majeſty. 
faid further unto me, Will you charge my Lord- 
& Chancellor with injuſtice, or bribery.” I blan- 
ched the matter again, and deſired his Majeſty] 
| 11 to grant me an hearing of the 
After which, hen I had meditated again of his 
Majeſty's queſtion, I found great coherence between 
this queſtivo and the words in his Majeſty's book, 
and thereupon was bold to uſe the word” injuſtice. 
Unto which his Majeſty was - pleaſed to anſwer, 
4 Theſe acruſations. are too too common: but I 
& will have relation of the cauſe from my Lord 
< himſelf.” ＋ mi nt et t T4848 1:19 4 r l 
After all this, underſtanding that the Lord - 
Chancellor had endeavoured tod anſwer this matter 
unto this Ma jeſty, and to this end had produced the 
Nlaſter of the Rolls, Phillips, bis report 3 Which, 
I confeſs, taken by itſelf, may not only ſatisfy my 
Lord - Chancellor, but the King himſelf; | or any 


his Majeſty points 


ſwer unto it, which I could not do without the book. 
In making whereof, ſomething was required, both 
before and after, which drew me to make the Epi- 
ſtle and the Epilogue. 7 TRL 
Ia the making whereof, I muſter'd together all 
my miſeries ; I ſaw my Land taken away, whick 
had been before eſtabliſhed unto me; and after ſix 
and forty Orders, and twelve Reports, made in the 
Cauſe ; nay, after Motions, Hearings, and Re- 
hearings, fourſcore in number, I beheld all over- 
thrown in a moment, and all overthrown without a 
new bill preferred. I diſcerned the repreſentation . 
of a priſon gaping for me, in which I muſt- from 
theniceforth ſpend all the days of my life without 
releaſe : for in this ſuit I have ſpent almoſt 3000 J. 


and many of my friends were engaged for me, ſome © 


damnified, others undone ; and with this, did ac- 
company many eminent  miſeries, likely to enſue 
upon me, my wife, and four children, the eldeſt of 
which, being but five years old; ſo that we, that 
did every day formerly give bread. to others, muſt 
now beg bread of others, or elſe ſtarve, which is 
the miſerableſt of all deaths: and there being no 
means to move his we Fe hear the Cauſe, but 
to accuſe his Lordſhip of injuſtice; this, and all 
theſe, moved me to be ſharp and bitter, and to uſe 
words, -tho* dangerous in themſelyes, yet I hope 
onable in ſuch extremities. | 165 
And now I hope, if this will not acquit me, yet 
your Honours will be pleaſed to move the King for 
his gracious; pardon: for miſery made patient Job 
breal out and ſwell againſt God himſelf; and there- 
fore, my, Lords, how much more may it make me 
ſo compleatly. miſerable, to ſwell and tranſgreſs a- 
inſt man end x: whine | 
. And if, my good Lords, you ſhould hear all the 
paſſages of the cauſe, I ſhould the better conceive 
owe Janice will not be troubled with it; and 
Mr. Attorney hath already ſet it forth in that 
faſhion; as it makes much againſt me. But if your 
Lordſhips will vouchſafe me that favour, I hope I 
ſhall alter, or at leaſt extenuate your Lordſhips 
opinions in this Cauſe. | 
In the year 1606, I preferred a bill in C 
again Edward Fiſher, tor defrauding me of a Leaſe 
ſixty years: | Fiſher forſwears the truſt, and pre- 
ferred another bill againſt me for debts; both bills 
came to be heard before Ving laſſe: Fiſher offer d to 
purchaſe the Leaſe, and the debts were referred to 
two Maſters. Theſe took great pains concerni 
the debts ; after which, the Lord- Chancellor refer- 
red the whole buſineſs to,thoſe two Maſters of the 
Chancery, and then having examined both Truſt 
and Debts, they report the Truſt proved; and for 
the Debts, they think fit that I ſhould give Fiſber 
2000 Marks, whercof, 500 Marks were for da- 
mages. Fiſher, not ſatisfied, moves my Lord- 
Chancellor to hear the Cauſe himſelf, and this was in 
1608 ; and my Lord, upon an hearing, decreed, 
with the conſent of Fiſber and his Counlel, that he 
ſhould aſſure the Land, and I pay 2000 Marks 
within fix Monts. 1 
After this, my Lord having made this decree by 
conſent. I. ſerved. Fiber with it ; but his contempt 
was ſuch, that after three commiſſions of Rebellion, 
I was enforced. to take a Serjeant at Arms to attach 
him, and had a Commiſſion awarded to the Sheriff 


of Norfolk, to put me in poſſeſſion, 
. Fiſber 


0:5 


16 18 1 for Handering the Lord. Chaucellar Bacon. 


Fiſher perceiving that the hiding of his head could 
not keep n hea taving poſſeſſion of the Land ; 
takes another courſe by traudulent conveyances be- 
tween him and his brother, and others; and in a 
motion made in the name of Sir Thomas Cballoner, 
(for they lodge the faſt intereſt in him) they inform 
that this conveyance was before my bill exhibited, 
and therefore deſire I might be put out of poſſeſ- 

fon; and ſo it was ordered, that the poſſeſſion ſhould 
remain then as it was. 

Then I, to diſcover thoſe frauds, preferred a new 
Bill againſt Fiber the deceiver, and three others, 
They in their anſwer ſet forth matter ſufficient to 
ſhew the fraud. For Sir Thomas ſaith, that this con- 
veyance from Sir Edward' his brother, was made 
and ſealed when he never thought of it; that 15001. 
was to be paid ; but yet he never ſaw the Land, he 
never bargain*d or condition'd for it, but hear- 
ing the trouble gf it, aſſured it to Richard, the 
younger ſon of Fiſher, the deceiver : and ſo be- 
cauſe he alſo was unable to go on in the purchaſe, he 
lodged it in the hands-of Sir Thomas Challoner. 

Hobart, Attorney, informs my Lord-Chancellor 
of theſe frauds; my Lord gave them a day, ta 
ſhew cauſe why I ſhould not have the Land till they 
could make better proofs. Then thoſe witneſſes, 
which were both Fiſher's men, were examined by 
my Lord-Chancellor in open Court, and one of 
them ſwears that the conveyance, which muſt defeat 
the Decree, was ſealed in the Hall; the other ſwears 
it was done in the Parlour ; one, that it was read 


the other, that it was not read: the one, that it was 


ſigned ; the other that it was not ſigned: one 
ſwears, that Sir Edward Fiſher was preſent ; the 
other, not' t and both, that it was done at 
ſuch a time, when the Deed bears- date twelve 
months after. "4s | | 
Then what remains after all this, but that I ſhould 
have a confirmation of the old decree, or elſe a new ? 
t I find it true, Nemo leditur ni d ſeipſo. For 
the Lord - Chancellor made a motion, that 
Fiſher ſhould buy the Land; againſt which, I not 
inſaying, his ſhip referred the Mediation of 
wy in to the Maſter of the Rolls, where it 
that Sir Edward Fiſber had made a Leaſe 
of half the land for 200 /. the. year ; and therefore 
W | 
ic 


? 
it n ſhould give 2400 J. out 
of the which, he was to Matks 
his debts, due by the firſt 

about 1066 J. I received, 


unded by 
ips to ob- 
ſerve,” that the Maſter of the Rolls being to con- 
ſider of all the Examinations, lawfully taken in the 
Cauſe; nine Witneſſes were taken by the Commiſſion 
and duly examined ; five Wi more were exa- 
mined in the Examiner - Office, without my priviey 
or conſent, and contrary to an Order in Court: 
which Witneſſes being examined, ſwore point-blank 
in all things, and according to thoſe proofs, the 
Maſter of the Rolls made bis Certificate, and found 
2001. a year to be as much as the lands were worth. 

Hereupon the Lord-Chancellor gave a day to 
ſhew cauſe, why the cauſe ſhould not be decreed, 
which was the Order, quario Maj, 1610. 
Aſter this, the Lord. Hobart, then A „io 
the of the Maſter of the Rolls himſelf, did 
ſer down the defects of his own Report. 
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udges 
] org pp euer entice, 
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| 167 
Lord-Treafurer, My Leeks this is contrary to ali 
courſe, this muſt not be ; for we mean not to enter 


into the merits of the cauſe. _ 4 
Mr. Attorney Yelverton. Mr. NVraynbam, for you 
to ſhift it off, doth but aggravate your offence; for 
when you ſay, you uſed the reſt of your phraſes as 
Gnom mies to Injuſtice, that implieth a taxation of 


his Lordſhip in point of juſtice; and ſo likewiſe 


do your words imply, when you ſay, by the great- 
neſs of his wit and eloquence, he doth palliate the 
injuſtice of the Cauſe: therefore tax my Lord 
Nan with one point of injuſtice. | 
Here Mr. Vraynbam would not inſtahce in an 


one particular, 


Wraynbam. Had I thought his Majeſty would 


not have heard my cauſe I would have ſat down in 
ſilence, and have devoured my ſorrow. I have for- 
merly ſet down to your Lordſhips, that my Decree 
was reverſed without a bill. | 


- Mr, Attorney. That is, when the bill is abſolute 


and —_ Toy ** it muſt have a bill of revi- 
vor; but when it depends upon ſubſequent acts, 
and is qualified and_conditional, there it may be re- 
verſed without bill. | h 

Wraynbam. I humbly ſubmit myſelf in all things 
to your honourable and clement cenſure: for the 


manner, I beſeech your Lordſhips pardon ; and for 


the matter, I humbly crave compaſſion. . 

Mr. Serjeant Crew. May it pleaſe your Lordſhips, 
the Priſoner at the bar hath made a good ſubmiſſion 
at the laſt, I would he had begun with it. 
M Lords, the Flux of dul mouths,,muſt be 
ſtopp'd, otherwiſe the Magiſtrates will be 
traduced and ſlandered to Majeſty himſelf ; and 
tho” it be not Treaſon, yet I have 


that it is, Crimen Leſee MajeRatis... 118 
My Lords, for the two Lords, the one that liv 
the other that is dead, and their demeanor. in this 
on in _— r tha my 0 . 

to him that is alive; 9 | judg- 
od a 1 e 
The Lord - Chancellor that is dead, gave his judg · 
ment according to his conſcience, and not according 
to the conſcience of another man, but according to 
the integrity of his own heart: for ] are to 


ſcience and integrity of his heart z for, my Lords, 
there was no binding decree lr 


qo of hens or 
s have don 
Deo & hominibus. 


The Lord which is dead, when he-was alive, was 
„ 
my liv very much unto hi 
w m God hath alſo inriched x wich = 
ments of natu ; for no Man, no N. | 
hears with more attention, nor no Magi 


dence. 4 
You then, Mr. Vraynbam, 
ours : cannot traduce him of corruption, for, 
thanks b2:to God, be hath always defatted riches, 
and ſet honour and juſtice before his eyes ; and 


| it from a 
great and honourable Perſon ſitting in this place, 


thus, to traduce my 
Lord, is a foul offence, with that black — 


where the Magiſtrate is bribed, it is a ſign of a cor- 
rugery eſtate. | Nach: of, | 
= * 2 | : | 7 


18 1 5. Proceedings againft Mr. Wraynham, 16 Jac. T L 


My Lords, I was of Counſel with Fiber, and I 
knew the merits of the cauſe ; for my Lord-Chan- 
cellor ſeeing what. recompence Fiſher ought in ju- 
ſtice to have received, and finding a diſability in 
Mraynbam to perform it, was inforced to take the 


land from Vranbam to give it to Fiſher, which is 


hardly of value to ſatisfy Fiſber's true debt and da- 
mages. Aud this, my Lords, was the true courſe 
of it; ſo it ſtands upon theſe parts your Lordſhips 
have heard. = 
I am glad at laſt, to hear Mr. Vraynbam's ſub- 
miſſion, and do humbly crave your Lordſhips cen- 


lure, : 

Sir Edward Cote. The Cauſe before you, my 
Lords, is a very great cauſe, for a man muſt tread 
in this courſe upon a very ſlender bridge: I will 
ſingle out, as near as I can, the ſtate of the queſtion, 
and then I will ſhew you in others, upon what words, 
and in what I ſhall ground my ſentence : for a com- 


plaint to the King's Majeſty, or a petition by any 


man that thinks himſelf wrong'd, I hold that re- 
ularly to be no offence. God forbid it ſhould be 
- I can make no hedge between the Sovereign 
and the Subject; nay, in ſome Kingdoms, Quere- 
las ſubditorum detrabere in principe deſerentur capi- 
tale 7 And that would be derogation from a Mo- 
narch, that no ſubject ſhould complain unto him; 
yet upon the Statute of Veſtminſter, and at Com- 
mon Law, I make no queſtion but to ſhe you, that 
| where petitions were made to the King in an unfit 
manner, they have- been ſeverely puniſhed. Our 
caſe is now particularly in a fentence given by my 
| Lord-Chancellor, an eminent Judge in this Court, 
and a ſole Judge in the higheſt Court of Equity that 
is in this Kingdom ; yea, this caſe is after ſentence, 
and againſt the ſentence, and with many ſuch ſcan- 
dalous and opprobrious terms againſt ſo high a 

udge 3 and that not in paper, but in a book pre- 
ſented to the King: this book in my hand, which 
the King hath — to the Attorney-General, 
that it might come before us ſor due puniſhment. 
Whether this, book be juſtifiable, or no; that is the 
queſtion. | 

It is a black book, Ef jam conveniens luctibus iſte 
color. And it is a ftrange book for ſome things 
that I will ſhew you, for it'is no petition ; and yet 
I wilt confirm every word I fay, by ancient and 
modern authorities; whereof, I am ſorry, very 
forry in good faith, for the excellent and worth 
parts that are in you, Mr. Wraynbam. Now mar 


. Your 'own words in your book; you call it a Re- 
5 Revivor of the Report of the Maſter of 
Rolls, Phillips, and tiſe of my Lord- 


Hancellor: the high Commiſſioners have ſome- 
times a commiſſion of Review, but it is rare; 
and that is a Commiſſion of Grace, not of Right: 
ſach a Review is preſented unto his Majeſty by 
Mrnbam, in which he deals not like a petitioner, 
but like a, cenfurer, cenſuring every man that deals 
in the cauſe, © © > Ate wh 

' Mark how the Common-Law ſets forth a Peti- 
tioner : It gives no ill words, it toucheth not men 
of injuſtice ; for take this from me, that what grief 
Joeyer à man hath, il! words work no good; and 
learned Counſel never uſe them. | 

And therefore the petitioner at the Common- 
Law, is, Si placet majeftati, bec. & quod juſtitia & 
raum fiat, &c. Now in your petition, ſee whe- 
ther you have behaved yourſelf well: Firſt, you 
make your major propoſition z The unjuſt ſentence 
af a Judge, is far worſe than a particular murder: 


then your minor is, That my Lord- Chancellor hath 
ſatisfied his Majeſty, that I have informed him falſe - 
ly ;* but his Majeſty knoweth, that he that judgeth 
unjuſtly, muſt, to maintain it, ſpeak untruly ; and 
that yuur Lordſhips and all Logicians know, the 
concluſion followeth neceſſarily. _ s 

Firſt, he chargeth my Lord-Chancellor with in- 
juſtice, not complaining of any particular to be 
referred to examination: but ſaith in general, H 
„% hath done unjuſtly, and is worſe than a mur- 
&« derer; and that he hath informed the King 
““ falſely.” a 

My Lords, You know, if a man put falſe metal 
into the King's Coin, it is Treaſon; and if my 
Lord-Chancellor ſhall infuſe poiſon and falſe infor- 
mation into the King's ear, it was an heinous offence. 
Yet, this contents not MWraynbam; but he flicth at 
all, ſaying, * That the height of authority maketh 
« Men preſume.” And hath à place of ſcripture 
in his Book, Woe be to them that write wicked De- 
crees : and in another place, he ſaith, «+ Oppreſ- 
&« ſion is palliated with wit and eloquence.” 

My Lords, ought theſe things to be in a peti- 
tioner ? a petitioner muſt go meckly and humbly to 
work, without ſhew of touch of any man. | 

I will not omit a dead man; for, tho? ſpoken of 
him, it is a living fault. a Le 

As for this Maſter of the Rolls, never man in 
England was more excellent fr the Chancery than 
that man; and for ought I heard, (that had reaſon 
to hear ſomething of him) I never heard him taxed 
of corruption, being a -man of excellent dexterity, 
diligent, early in the morning, ready to do juſtice: 
for him to be taxed in ſuch a high degree, as to 
omit ſome of the material proofs, to ſhift off cum 
to wreſt the equity of the cauſe, and ſuch-like ; and 
in another place, That the Maſter of the Rolls 
« made an unjuſt and 98 gtofs upon a falſe 
« text, Sc.“ And in er place, he ſaith, 
That Sir Edward Pbillips's report was raiſed ab 
« inferno.'* . * : 

My Lords, You know that the ſlander of a dead 
man is puniſhable in this Court, as Lewis Pickering 
is able to tell yon, whom I cauſed here to be cen- 
ſured for a flander againſt an Archbiſhop that is 
dead ; for Juſtice lives, o_ the party be dead : 
and ſuch Nanders do wrong the living poſterity and 
alliance of the man deceaſed, © chives 

But Mr. Vraynbam ſpares not the himfelf ; 
for in one place of his Book, he faith, a ſurgat Rex, 
Sc. as if the King = And in another place, 
he faith, «© That the is reverſed without 
« precedent.“ But that is not fo, as I will fatisfy 

For Mr. Wraynham's cenſure, I will never Jud 
a man without authority and reaſon. 18 E. 1. in 
Rotulo Parliament. 3. my Lord-Abbot there com- 
plained that Solomon of WYragg, and Hugh Courtney 
then Chief-Juftice, had confcrarde to give Judg- 
ment againſt the Abbor, And the King ere 
« Shall we, upon this petition, call a Judgment in 
* queſtion?” And in the end, the lee is, Rex 
rogabit, & aliter facere non poteſt per legem terre, 
And my Lord-Abbor, becauſe he was a Lord, eſca- 
ped punifhmenr at that time. = * 

Another edent I will ſhew you, is, Mich,. 


18 E. g. Rot. 151. coram Rege. Thomas Wilbraham 


petitioned againſt the Juſtices of the King's-Bench; 


* That they had not done according to law and 


„ reaſon.” And the petition was delivered to the 
repreſentative body of the King and his Council; 


3 


1618 «+ for flandering the Lord Chancellor Bacon. 


for the which the faid Wilbraham was indicted, 
2 fined, and ranſomed in the King's 
19 45 p. 3. Between Sir William Scott and Hum- 
pbrey Hunney, who complained to King Edw. III. 
«« That Sir William Scott, Chief- Juſtice, had award - 
« ed an aſſige contrary to law.” And the King 
ſent it to the Judges ; whereupon Hunney was im- 
priſoned, judged, fined, and ranſomed: yet he had 
no remedy but in Parliament. 
The Statute hath made a law againſt ſuch 
as ſpeak. ſcandalous news of the Chancellor, Juſtice 
of the King's- Bench, &c, And becauſe divers were 
puniſhed for ſlanders, in petitions to his Majeſty ; 
cherefore, 13 R. II. Rot. Parl. numb. 45. the Com- 
mons deſired they might not be troubled for any 
matter that ſhould be contained in petitions to the 
King: and the King anſwered, ** Let every man 
„ complain, ſo it be with law and reaſon. 
Wraynham objected a place of ſcripture for him- 
ſelf, where the Pſalmiſt faich, 1 have ſaid in my fu- 
M that all men are lars.” The text is, Dixi in ex- 
ceſſu : ſo Wraynham ſaith, It was not in his fury, 
«+ but in his exceſs.” 
And another thing, that Vraynbam offered in his 


defence, was the King's words, where he faith, in 


his Book, Be bold to complain, But of what? of Judges, in what a caſe ſt 


corruption? So/likewiſe in Rot. Parl. 24 Edw. III. 

Parl. 3. numb. 16. F any man mix corruption with 

bis cenjures, Anatbema „it. So likewiſe it is extant 

in the Rolls of the Parliament de la plbe, that ghe 

2 de la Pole was convicted of bribery, and 

27 z and Cardinal Moalſey was convi 
. : 


no Injuſtice. 
Common - Plena, and this was reverſed in the King's- 
Bench ; yet he diſcharged his conſcience; and al · 
tho* it was afterwards reverſed, yet it was no In- 
ſtice. The like inſtance might be made of Sir 
Wray, and others. Now, in this caſe, 
my Lord-Chaacellor that is living, differs from the 
Lord-Chancellor that is dead. This is not ſtrange, 
it hath ever been, and ever will be; but if a Judge's 
- conſcience be oiled, and moiſten'd with corruption, 
then all is nought,. ru oo on 0 
The King hath the Pleas of the Crown, and upon 
every judgment, one of the parties is angry and diſ- 
pled But this muſt not preſently produce a new 
ing. for that will hinder. all buſineſſes. 
For I will . a great caſe between a Nobleman 
here, and divers other Noblemen that were truſted 
by the Counteſs of Sout » who were all Plain- 
tiffs, and Sir Moyle Finch Defendant ; and this was 
Mich, 42 & 43 Eliz. The main point that was 


he differ from another Judge, th 


controverted in the cauſe, was an exception of 
a Manor (as I remember) in the Halendam of 
deed, w t void. 


r 


2 — mw” 


I know 1 have held your Lordſhips 
cannot tell, in theſe critical days, whether 


But if. a man according to ſincerity, give judge 
Famous Dyer gave judgment in the 
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be ſatisfied, which hath made me longer than I 
would have been. Therefore, to conclude, I agree, 
in all things, with the ſentence given in Foortb's 
caſe of 2 Fac. ; 


| act has 
Sir Folke Grevill, Chancellor of the Exchequer, 


- — - 


This Court hath no. intent to diſcourage the meaneſt * © 


ſubject of his lawful appeal unto, his Prince for 
that were to dilinherit the people of law, and the 
= of the. intelligence of the oppreſſion that 
might fall upon his people. 

But this cafe I ſuppoſe. not to be within the firſt, 
The matter in ſuch caſes, is but a review of an ihfe- 
rior ſentence of a ſuperior Magiſtrate, my Lord. 
Chancellor of England : and that before he be heard 
making the King his ſpeedy executioner. C 

But examine the nature of cheſe accuſations, and 
you ſhall find them mere ſcandals, and impoſſibili- 
ties ; as breaking Decrees, rewarding frauds and 
perjuries, palliating oppreſſions with greatneſs, wit, 
and eloquence. | 

Why, my Lords, if this liberty ſhould ſpread, then 
I defire the indifferent hearers to ſce in what a miſe- 
rable caſe the ſubject ſtands, when the right of every 
good man ſhall ſtand in the malignity, and unquiet 
nature of every turbulent ſpirit? And, my Lords the 
they, if by ſuch clamours 
every delinquent ſhall be made Judge over them ? 
and what privilege ſhall the King my Maſter have? 
for if this humour ſhould take a little head, will it 
not carry both him and Juſtice into the field ? And 
therefore I conclude, — this 2 be pu- 
niſhed ; ang is not a petition, but a preſumptuous 
challenge, and of ſo far a worſe nature beyond 
duels, as honour and univerſal Juſtice is beyond par · 


ticular right ? 9 Lagree with him that 
went re me, leaving bi L parts to mercy 
and his ill parts to the cenſure of Foorth's caſe, _ \ 


e ; 
Lord Chief-Baron, Sir Lawrence: Tanfield, This 
cauſe is a cauſe of a high nature, being a ſcandal of 
be ogra, ogg, 4 Officer of the Kin and 
one that is an high and eminent perſon: which 
ſcandal is ſet forth in this Book, which certainly I 
cannot call a petition ; for the petitioner hath pre · 
ſumed too far, that it la a plain reviſe of a Decree, 
Every man knoweth, that the Chancellor hath the 
W of the Great Seal, whereby is managed 
ercy and Juſtice: and if this great perſon ſo truſt- 
ed ſhall be thus traduced by every offender, how 
inſufferable will this miſchief be ? | 
by a petition in an hum and iu ve 
manner, deſire his Majeſty that he would be pleaſed 
to review a ſentence in ry, or elſe grant a 
commiſſion to others to review the ſame. But doth 
this man obſerve this "4 ? no, "oi * be Ws 
own judge, ſentencing his own -cay can call 
this Book no better, than a ſcandalous and malicious 


lavective againſt the Lord-Chancellor ; and that not 
gle without 


bitterneſs, as I have heard. 10 
Firſt, 


<< hath reverſed the Decree, without cayſe, without 
© new matter, without legal EA without 


4 and upon a bare ſuggeſtion. 
Theo he-goeth further, ſaying, 2 Injuſtice ® worſe - 
« than murder; for this Decree bath devoured him, 


« and his whole family?  _ a 
And, not content with this, chargeth bim with 


will oppreſſion, and palliating it with greatneſs, = 


taxeth him with injuſtice then mark 
the circumſtances ; he ſaith, « My Lord-Chancellor 
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Pleas. 


and cloquence; than which, 4 greater and heavier 
ſcandal cannot h e oro ; 

Tou ſhall not be barred of acceſs to his Majeſty ; 
but that by a petition you may deſire to have a De- 
cree reviewed, and that his Majeſty would grant a 
commiſſion to review .it. But cee things muſt be 
done oe rem thon the law protects us, tho? it be 
againſt a Nobleman. Sir N. Crofts did ſue an 
action for forgery of falſe deeds: againſt the Lord 


Beauchamp, whereupon my Lord Beauchamp ſued 


an action upon the Statute de Scand. Magnat. But 
that would bear no action, becauſe it was done legal- 
ly: for a man may ſuppoſe in his Writ ſuch a fact, 
by the uſe of the ſaid Writz but he muſt beware 
that he prove it well, or elſe he ſhall be well fined 
in the ſame Court. But much more ſhall he deſerve 
a fine, if he ſhall do it without Writ, or without 
ground or proof, as ¶ raynbam hath done. 
And therefore, becauſe I muſt be ſhort, I think 
him fully worthy of the cenſure before given, in all 
points. 1 | | 


Lord Hobart, Chief - Juſtice of the Common - 
eas. Mr. Attorney hath very worthily and like 
him, according to his place, brought this man 
into this Court, to give anſwer for the greateſt and 
moſt outrageous offence, that of ' this kind hath been 
committed; in which caſe, I will firſt tell you, 
what I do not queſtion, and then what I do que- 


ſtion. 1 1 (1 
For the firſt, Petitions may be exhibited to the 
King without controverſy, nay, in ſome caſes they 
muſt be exhibited; and God forbid, that any mans 
way. ſhould be lock d up, or that any ſubject ſhould 
be barred of acceſs to his Majeſty y/ for when ap- 
peals fail, and when ordinary remedy is wanting, ſo 


that there is no Judge above the higheſt Judge; yet, 
you may ſtill reſort unto your Sovereign for extreme 


remedy : this is proper to a King, Ceſſas regnare, / 
tefſas judicare — it e his 
Crown. So that without controverſy a man may 
petition againſt a ſentence, for God forbid, that we 
that are Judges, ſhou'd draw that privilege to our- 
ſclves, to give ſetitence, and not to hear it examin'd, 
But it is true, it muſt be preſented as a ſupplica- 
tion, and you muſt go formally to work: ordinarily 
you muſt go to the proper Courts of Juſtice ; if 
that fails, the extraordinary courſe is open by the 
King: and this is no more than to ſhew to his Maje- 
ſty, how you find yourſelf grieved, and then remit 
the cauſe and form to the King's wiſdoſm - 
But no ſee What this man hath done, he hath 
made neither che · matter nor form of a potion. 1 % 
Firſt, for matter, he pretends, that it not tay) 
that my Lord- Chancellor hath expreſly — 
two Decrees, when he hath done nothing only er- 


ſed an order, than which, there is nothing more King and- 


common, for they are but interlocutory? and not 
definitive, 7 29 0 Mech el 

And for form, this ĩs no — no Book, as he 
wou'd call it, but an expreſs, peremptory and au- 
dacious libel. Then the — yet more: 
for whereas à ſupplication imports, that a' man 
ſhou'd ſpeak it upon his knees, for as it is in ſome 
Realms, men attempt nothing againſt law, dut they 
muſt do it with a about their necks q ſo that 


he that goeth about to attempt any thing againſt a 
Decree, be doth it with a rode of the King's 


ig's cen- 
ſure about his neck : but mark — this 
man, how inſolentiy he proceeds in this caſe ! + - 
a F 14 i ; [ : ' ] (17 


As. Nic f} 


15. Proceedings againſt Mr. Wra' 


I 6 Jac. I. 
Firſt, for the King, as bath been well obſer- 
ved, he ſaith, aſſurgat Rex ; a if be ſhoy'd bid the 
King ariſe and take revenge. WW | 
Therefore for the "Decree, he ſaith, that the 
foundation of it came from hell; if that be fo, 
then this ſentence muſt needs be helliſh, when he 
falls upon a poor man, the Maſter of the Rolls: 1 
call him man, becauſe he is not living to an- 
ſwer for himſelf, but yet he was a worthy. Miniſter 
of Juſtice, (for I had much cauſe to know him) and 
he was of as much dexterity and integrity, as ever 
man that fat in his place, and I believe the Chan- 
cery will find want of ſuch a man. But not content 
with this, he ſcorns my Lord -Chancellor's courte- 
fies, and — as if he wou'd trample all 
under foot. 0 Z | 
So much for the manner: as for the matter, it is 
odious z the perſon with whom he hath to do, is 
the principal Officer and Magiſtrate of Juſtice in the 
Kingdom, one that hath the nomination of all the 
Juſtices of Peace, and the principal that names all 
the Sheriffs 3 one that keeps and carries the Scal, 
and ſits chief Judge in this Court, and ſole Judge 
in the Chancery, in 
And ſhall we think that this man is bought and 
fold to Corruption, to Injuſtice, to Murder? What 
more tends to the King's diſhonour, than that he 
Thou'd place in the Judicature ſuch an unn 
man? a man infinitely the more wrong'd, 
he deſerves his place, as well as any man that went 
before him; and yet his laſt Predeceſſor was very 
excellent, and de ſerved no ſmall: commendations. 
But Wraynbem- I condemn, 28 a ;man-; barbarous 
both toward the living and the dead ; "wherefore, 
there is a juſtice and tribute due to the Maſter of 
the Rolls deceaſed. I wou'd havermentian made of 
it in the Decree, and with that addition-to the ſen» 
tence, I concurs in all things with the Preſident of 
the GMG. agent d et 7 mod 
6 E 1 Aer C4478 7 22058 264 4 OP? 
Sir Edward Mountayue, Lord Chief · Juſtice. 
Lords, it is a true ſaying, Fudicium non — 
ni in imnvitum, For I yet, never ſaw any man ſit 
down ſatisfied with a ſentence that went againſt 
| 120 12% [437 


Him. . I e, 1599 bog nth % f. 
I wow'd not ſo far have blamed F/raynhbam as to 
have cenſur'd him for 2 the King ; 
yet this reſtraint I find in law, which any man may 
ſee in King Edgars laws. © Let no man complain 
to the King in matters of e 
<« cannot have rigtu at home, or that right be too 
heavy for him. Then let him complain to the 
* King.“ Whereby it is meant, that if the laws 
be fo ſtrict, he ſhall in in a Court of Equity 
to the King himfelf; Then, to complain is not de- 
ny d n — — —— from the 
ing, though . te his Juſtice to be 
miniſtred in ſeveral Courts yo yot the pt miti ve po 
reſides ſtill ia his perõm. I heretote, to che Juſtice 
of his Majeſty, maya fubhect have reſorts, but 
chis muſt be hu as à Perhioner, not as Mr. 
r 
à cenſurer; and in, 
rails upon a high Judge: 
n you, Mr. charge your Judge 
wich everuption, chrough fear ot affection ? (for I 
make them both alike ?) not the chief 
ever you can take us. But a judgment is pronoun 
ed from the ſincerity of our — and wur- 
of YER 160.7 ranted 
3 


., 
SOR 64 1 . 4 \ 1 
nl ene mene 


ranted by our judgment and learning : ſhall we then 
undergo the cenſure of every ſuitor ? no State, at 
no time, ever ſuffer'd this. — ö 

My Lords, it lies upon us Judges as a duty, to 
reſtrain this boldneſs; our places as Judges, give 

us no privilege to do what we lift, nor have ſuitors 
liberty to ſpeak as they liſt of Judges : God, and 
Order, hath ſer bounds to both. 

For the matter heretofore handled in the Chan- 

cery, it isnot a work of this day to deal with that ; 
we meddle not with your Decrees, we cenſure you 
only for your ſcandals. I faw in your Book a ſmooth 
Pen, and from your Tongue I have heard fair 
ſpeeches ; but in both I ſee a fiery ſpirit. 
For you wou'd raiſe up diſſention between the two 
Lord-Keepers of the King's conſcience, him thatnow 
is, and him that was, and now is with God: of theſe 
two Worthies I ſhall not ſay much, I will neither 
wrong the dead, nor flatter the living. The matter 
of difference, for any thing I can ſee, or you can ſay, 
js but an order againſt an order, wherein judgment 
may be varied by occaſions, and through circum- 
ſtances; true attributes are no flatteries. 

This honour let me give to theſe two great men; 
of greater parts, better fitted for that place, never 
ſat in this place: nay, a man may truly ſay, that the 
World hath ſcarce yielded two ſuch men of ſo ex- 
cellent gifts, in this latter age of the World. 

But you, Mr. Vraynbam, wronged both the liv- 
ing and the dead. Of the Maſter of the Rolls, that 
is dead, you ſpake your pleaſure : but all that hear 

you, and know him, will be ready to give you the 
ye. You ſay that he ſhould omit ſome of the 
proofs, and wreſt other-ſome, and ground himſelf 
upon Witneſſes that ſwore impoſlibilities, and ab- 
ſurdities, Fr. Who ever knew that man, knows 
him to be a true Reporter, and a judicious Collector 
upon proofs, as ever was. I will not diſſemble 
what others thought a fault in him, to be over- 
ſwift in judging : but this was the error of his 
po experience, and riper judgment, than others 


Now, for my Lord-Chancellor, by the 'words 
you uſe, you lay four of the greateſt Crimes upon 
him, that can be laid upon a Judge: Preſumption, 
Oppreſſion, Faifity, and Huf : all theſe you ut- 
ter, with one breath, charging him with all in one 
ſentence: for you ſay, Height of Authority 
makes great men preſume :" there is preſumption 
and oppreſſion. And in theſe words, He that 
«« judges unjuſtly, muſt, to maintain it, ſpeak un- 
*«-rruly :** there you accuſe him of falſity and in- 
juſtice. . 2 1 0 
Ex ore tuo te judicb, neguam. For in your 
book you ſay, Let — a Traitor, al 
that I ſay prove not an entire truth, if I ſhould 
dare to ſlander fo great a Judge to ſo wiſe a 
King.“ Therefore, out of your on mouth 1 
pronounce ſentence againſt you, /eſ#' Majeſtatis: 
and thoꝰ not as a Traitor, yet as a great ſcandalizer. 
And if alt were true that is faid in your book, yet 
would I cenſure. you for your quarrel with my 
Lord- Chancellor for form, and yet yourſelf uſe no 
form, no, not common civility. So that if it were 
againſt a common man, it were puniſhable, to offer 
ſuch words to the eye of a King, as here you give 
to my Lord- Chancellor, calling him a rewarder of 
n afflicter of the afflicted, a 
racker of things out of joint, a confounder of your 
eſtatey and the ike, © | 4 


1618: for ſlandering the Lord Chancellor Bacon. 


right I would have done to the Lord-Chaneellor li- 
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Theſe are not words fitting a Petitioner, to be 
ſpoken of a Lord-Chancellor, to be offered to © 

ing. 

And, my Lords, this man's fault one ſtep 
higher, touching the Perſon of Majeſty itſelf. 1 
am a Judge of Crown-matters; and in this Libel), 
I think he hath ſcandalized the King in four things. 

Firſt, he faith, ** The King is but a Man; and 
„ ſo may err; implying an error in the King. 

:condly, „ That my Lord-Chancellor defends 
« himſelf by ſecret means, and that you are not 
* called to anſwer.” Than which, what greater 
tax unto ſo high a Majeſty, to condemn and not to 
hear! 

Thirdly, © That my Lord-Chancellor doth cover 
his injuſtice with wit and eloquence.” When we 
all know, that we have a Sovereign of thoſe high 
and excellent gifts, that it is not rhetorick, or elo- 
quence, that can caſt duſt in the King's eyes, or 
cauſe him any ways to turn aſide from juſtice. 

Laſtly, you ſay, * That a man may diſtaſte 
«* truth, and — — judgment;“ applying it unto 
his Majeſty. hich offences reaching ſo high, my 
cenſure ſhall be the heavier upon you. 

Now it will reſt, what ſhall be done with this 
man? As I give my ſentence from his own mouth, 
ſo will I take advice from himſelf z he ſaith, State 
ſuper viis antiquis, look what our anceſtors have 
done of old, fo let us do. In this then, you ſhall 
ſee what they did in like caſes. ' 

Mich. 14. of the Queen, Rot. 39. Henry Blaunſ- 
ford, a Counſellor at Law, was committed to the 
Fleet, and fined, for falſe reporting the opinion of 
the Lord Leiceſter, and Secretary Cecil, with theſe 
words, Humanum eft errare. HO 
So likewiſe, 19 Hen. VIII. my Lord Stourton was 
committed by the Court, and fined, for ſaying 
theſe words, I am ſorry to ſee Rhetorick rule 
„ where Law ſhould.” | 

Sir Rowland Flaxing was committed, and fined, 
for reporting to the King, ** That he could have no 
« indifferency before the Lords of the Council :** 
For which he was deeply fined, 7 Feb. 18 H. VIIL 

So likewiſe, in the time of Hen. VII. Sir Rithard 
Terres was committed, fined, ſent to the Pillory, - 
and adjudged to loſe both his ears for his ſlanderous 


complaint exhibited to the King in a written Book. 
And that againſt the Chief - Juſtice Fitz - James; the 


uniſhment. of him that depraved the good Judge 
Sir James Dyer, is freſh in memory. © 
So that party which ſaid Judge Catiyne was an 
unjuſt Judge, 8 Eliz. Rot. 10. whoſe name was 
Thomas Welth, of London, who was indicted in the 
King's-Bench for this, as for an offence againſt the 
Common Law. His words that were delivered; 
were theſe : ++ My Lord- Chief - Juſtice Cathyne is in- 
cenſed againſt me, I cannot have Juſtice, nor can 
« be heard; for that Court now is made a Court 
« of Conſcience.” This Inditment was found, 
and the record was, that it was in magnum contempt. 
Dominæ Regine ac cur ſue, ac in magn” ſcandalum, 
ac ignominiam legis Angliæ, ac in ſcandalum capitalis 
Fuſt. ac in malum exemplum omnium ſubditorum. - * © - 
So it is that this offence of Yraynbam's is againſt 
the Law, the Commonwealth, and the Juſtice of 
the Kingdom ; and therefore, according to the laſt” 
judgment in law, and with the ſentence that was 
pronounced againſt Foortb, I concur and pronounce 
the-ſame againſt Vraynbam in all things. And this 


ing. 
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ving, the Lord- Chancellor and Maſter of the Rolls 
that are dead, that thoſe things be fitly expreſſed to 
their honours, in the drawing up of the Decree. 


Sir Thomas Lake, principal Secretary. My Lords, 
Tf I had been the firſt that had ſpoken in this caſe, I 
ſhould have thought it the greateſt difficulty how to 
walk evenly between the not diſcouraging the King's 
ſubjects, and in judging the priſoner at the bar. 

But for that, my Lords before me have ſo well 
ſpoken, that no man may be diſcouraged to come 
to his ara in a diſcreet manner: And very 
good learning hath been delivered by all my Lords 
the Judges, ſuch as may ſatisfy every man; yea, 
and not ſatisfy only, but direct them what to do in 
ſuch caſes: therefore I may be the ſhorter. 

I will not be long in ſpeaking of the honour due 
unto Magiſtrates ; he that wades into that, ſhall 
have little of his own invention : nor of the offence 
that is now before us; for the King's Counſel hath 
ſo fully and 
this time, he knows his own error. And my Lords 
the Judges have made it appear ſo, whereby I think 
it as great an offence, as ever was in this nature: 
and much more deſerveth puniſhment, becauſe it is 
againſt a man no leſs eminent in virtue, than in 

place. 
1 Three things the Priſoner urgeth for himſelf. 


Firſt, For the word Injuſtice, he ſaith, That 


« admitting the thing were unjuſt, then he might 
« call it unjuſt.“ | 
But I anſwer, for a private man to call a publick 
ſentence, Injuſtice, herein he ſheweth his error. 
Secondly, He urgeth, that it cauſeth a great loſs 
unto him, and therefore he would be the rather ex- 
cuſed. | 
It is true, I think, that men, by ſentence, have 
loſs, for Judicium redditur in invitum ; but tho' it be 
a'loſs, it is Damnum abſque injuria. 

Thirdly, He weat the wiſer way, when he urgeth 
commiſeration unto us. For my own part, I could 
commilerate the man, but I commilſerate the Com- 

Ith much more ; for if this ſhould be ſuf- 
fer d, tumults,. and a multitude of other inconve- 
niencies would ariſe. And therefore I judge him as 
the reft have done before me. 


Sir Henry Cary, Comptroller. My Lords before 
me have ſpoken ſo much, that I ſhall not need to 
ak, neither do 1 make any ſcruple of the ſaid 
ntence. | 
When I conſider how foully this man hath beha- 
ved himſelf, in Scandal and Invectives againſt ſo 


Lords that have gone before me. 


Biſhop of E, Dr. Launcelot Andrews. Tho! the 
ground of the complaint had been juſt, yet I believe, 
my Lords the Judges, that the complaint being in 
ſo foul a manner, againſt ſo great a perſon, in ſo 

high a place; deſerves ſharp puniſhment: and there- 
fore I agree with the former ſentence. | 


Biſhop of London, Dr. fobn King. 1 ſhall borrow 


a phraſe of him, thou ke to another purpoſe: 
P po 

© That in a Senate, where many aſſiſtants were, af- 
©. ter two or * have well ſpoken, and yell i 
*s: tated a cauſe, there is required nothing 

et reſt; but their aſſent.” x 

I ge is a worthy ſaying, but when I find here be- 
fore me an honourable perſop, foully and deſpight- 


rfectly delivered it, that perhaps by 


high a Magiſtrate, I muſt concur with the reſt of 


1 5. Proceedings againſt Mr. Wray nham, 16 Jac. J. 


fully ſpoke againſt, being one ofthe three vital parts 
of this Court, and without which, it cannot have its 
ſubſiſtence; and of the three vital parts, the prin- 
cipal, and alſo a Judge of another Court: — (as 
I learned of my Lords the Judges) of ſuch a tem- 
ral Court, where if the edge of the law be too 
een, the equity of the Chancery doth abate it: 
la regard of this duty, it becometh me to ſpeak, 
and becauſe the party wrong' d is a great Counſellor 
and Officers of the State. . 
The firſt thing I ſay and lay hold of, is this, in- 
tereſt reipublice, it ſtands not with the honour of the 
King, with the ſafety and peace of the Kingdom, 
nor with the quiet of his Majeſty, that Counſellors 
of State, and Judges in the Seat of Juſtice and 


» Conſcience, ſhou'd be depraved, anima & vita reg- 


norum aui boritas, take it away from the Magiſtrate 
of State, take it away from the King himlclf, & 
ſubverſa jacet priſtina ſedes ſoliorum. | | 

For the place wherein this honourable perſon ſits, 
is great, between blood and blood, plea and plea, 
plague and plague, for the Judge ſhall end the con- 
troverſy. : 

So that the firſt leſſon which I ſhall make, is that 
which Cambyſes made to another, memento ex quo loco, 
they fit in God's Seat, and execute his, and not 
their own judgments : It is their art, their faculty, 
their profeſſion, their learning to judge, and it is 
not open to every man, but it is peregrina & unu/- 
quiſque in arte ſua artifex ; and therefore, for mine 
own — ſhall ever bend the beſt of my thoughts, 
the favourableſt of my wiſhes, and the moſt off my 
prayers, that fitting in ſeats as they do, they may 
judge as they ought. 7 8 

now, that while they carry fleſh about em, 
their faculties and judgments will be unperfect; 
they are but men, & ſcientia juris infinita : ſo that 
I know not (amongſt the number of mortal wights) 
= man that can conceive every particularity of the 

W. 

No marvel then, if one Judge differ from ano- 
ther, when the ſame man differs from himſelf ; So- 
crates puer differt. a Socrate ſene. And though the 
Judges walk not in the ſame way, they tend to the 
ame end; and hays there be not idem cur/us, yet 
there is the ſame, idem portus, & non mutant, ſed 
aptant legem, according as the matter comes be fore 
them is varied, , and faſhion'd. | 

It is unreaſonable then to complain of a Judge, 
or unuſual to go to the King with complaints, nay, 
it muſt done, with calamo & atramento temperate 3 
and it muſt be done, libello ſupplici, non ſamoſo, not 
as a ſycophant and ſlanderer, but as a. ſupplicant 
with a petition ; not with a petulant invective de- 
claration vin a perſon of ſo great and honour- 
able a place. This is a fact ſo unnatural, and un- 
lawful, that all laws are broke both of God and Na» 
tions, and civility, and good manners, and all; 
nay, I know not bow the laws of ſpeech are kept, 
they are but three, quid, de quo, cuigue, the matter 

l, ſpoken of ſo honourable a perſon, and to ſo 
tranſcendant a Magiſtrate. _ _ + 

' Wraynbam is a man, that did not only curſe in 


the bitterneſs of his ſoul, but he comes in Amaritu- 


dine lingu & charte. It is not fit, God gives not 
bleſſing to theſe hiſtrices and porcupine quills : it 
ſhoots far, it enters deep, it wounds ſore it is not 


to be tolerated ! | | 
Let him keep his poiſon in his furmatico and in- 


vective Book. 


4 Wherin 


1618. for flandering the Lord Chancellor Bacon. 


. Wherein, let me add for my laſt, the manner of 
preſenting it, the writing itſelf ; and then withal the 
defence now made, which, when I heard it, I was 
more offended than with the Book itſelf ; and I may 
joſtly make a queſtion, whether, he were more. fool- 
iſh in writing it, or more vain in defending it? 
His defence is a two-fold neceſſity: firſt, .a ne- 
ceſſity to induce the King to hear him; like Aa- 
lom, that would needs ſet Tobias fields on fire, to 

t his ear. | e 

The other, a neceſſity of Eſtate, proceeding out 
of the laws of neceſſity ; Graviſſimi ſunt morſus ir- 
ritatæ neceſſitatis. One part of ſpeech was general 
in that, he meant not my: Lord-Chaneellor : but in 
the general there is a major, and in the particular 
there is the application; and then, every man can 
make the concluſion, as hath been well obſerved by 
Sir Edward Coke. N I Pens ER 

You are a man of a private and profane ſpirit, 
and if you know not of what ſpirit you are, I can 
teach you; I ſay, of that ſpirit, that you compare 
yourſelf with Apoſtles and Prophets, and you miſ- 
apply ſcripture, your dixi in exceſſu & trepidatione, 
ſheweth a difference between finning upon paſſion, 
and deliberation. It comes fully home into your 
own boſom, & pulchrum patet guitur in ore. 

The beſt part of this anſwer, - was the laſt, and I 
wou'd it had been all in all; and fo 1 agree with 
the ſentence given before me. , 

Viſcount Wallingford. I am ſorry a man ſhou'd 
deſerve ſo great a cenſure, as this man's foul fault 


will make; yet I am very glad in this bold and 


quick- ſighted age, that other men, by his exam- 
ple, may take heed, not to exceed the bounds of 
modeſty. vg ; NE 
This humour, it ſeemeth ſelf-love (which believes 
nothing but itſelf) hath begot that, that hath bred 
this Gentleman u 
not to accuſe the higheſt and greateſt Judge of the 
Kingdom, of Oppreſſion, Injuſtice, Murder, nay, 
of any thing; which is not only ſpoken by ſo ill a 
tongue, but aggravated by his anſwer.” 
For it ſeems, he wou'd encourage other men by 
the King's Book to do the like, wherein we may 


ſee the malice of this man, that will get poiſon from 


the faireſt flower; yet every ſubje& may take com - 
fort in his Majeſty's ' Book, and God forbid, that 
he which is wrong'd, ſhou'd be reſtrained to com- 
— to his Sovereign; yet, this complaint is no 

etition, but a very Libel, and deſerves no better 
name. | 

The King's will is, that you ſhould be bold, and 
that you ſhould come to him; but yet you muſt be 
ſure, that your cauſe muſt be juſt and right. This 
is a good and gracious ſpeech of a King; but *cis 
pity Mr. raynbam alledges Scripture to maintain 
an ill cauſe: and 1 do clear my Lord-Chancellor 
dead, and alive, to be as worthy men as any in my 
time, and yet J have lived a long age; and God 
forbid their Conſciences ſhou'd be led by private 
mens humours. . 6 

I ſay no more, but let every man that hears us 

this day, take heed, that their humours hem 
not into theſe outrageous courſes, but carry Them- 
ſelves with modeſty. I ſhall not need to inlarge, 
but conſent with my Lords before me. 


Earl of Arundel. I ſhall not need to uſe many 


words for the matter; in brief, Wraynbam hath 


Vor. II. 


ſo unmannerly, that he ſpares. 
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forgot himſelf foully againſt a great and high in- 
ſtrument of Juſtice, renewing complaints upon com- 
plaints; after the King had told him in my hear- 
ing, that the Lord-Chancellor had done juſtly, as 
he himſelf would have done ; and therefore I think 
him very much to blame, and well deſerving the» 
cenſure given. And the uſe is (as you ſee by him) 
for malicious men not to ſuck honey, but venom 
and poiſon out of the wholeſome flowers; as his 
preſumption is to be , hated, ſo his humiliation, and 
ſubmiſſion is to be pitied ; yet I agree with my 
Lords in all things. Re? | 
* Pembroke, Lord-Chamberlain. No man's mouth 
is ſo ſtopp'd, but in cafe of grief he may ſeek re- 
dreſs, I think there is little ſcruple, that either the 
Maſter of the Rolls that is dead, or this Lord- 
Chancellor that is living, did proceed without Ju- 
ſtice ; becauſe it is but an order againſt an order, a 
thing very frequent and uſual in-this, and in all other 
arbitrary Courts. | 
For the ſentence, I agree with the Court, being 


- ſorry, ſince his laſt ſubmiſſion was humble, that 


= 


wit to his own confuſion, 


Duke of Lenox, I am forry that Vraynbam hath 
not the Grace of God, to make uſe of his Majeſty's 
Book, which is not to complain without juſt cauſe z 
and without he could make proof of his complaint. 
I will not repeat the worth of my Lord-Chancellor 
living, or dead: but I am ſorry that a man of ſo 
great parts, ſhou'd deſerve ſo heavy a ſentence, 


whereunto, in all things I agree; 


Wercefter, Lord Privy-Seal. My Lords, I am of 
opinion, as formerly my Lords have been; I do hold 
this a very ſcandalous Libel, being againſt a perſon 
of ſuch worth ; the greater the perſon. is, the more 
ſevere ſhou'd” the puniſhment be for the offender: 
and ſo I concur in opinion with. my Lords before 
me, and do think this offence to have exceeded his 

uniſhment ; and thereſore if a great fine had been 


aid upoꝶ him, I ſtiou'd have agreed unto it. 


Abbot, Lord Archbiſhop of Canterbury. The 
Lord, the fountain of wiſdom, hath ſet this glo- 
rious work of the World in the order and beauty 
wherein it ſtands, and hath appointed Princes, Ma- 
giſtrates, and Judges to hear the cauſes of the p-. 
ple, not ſo much out of authority, as out of juſtice 
and reaſon : for if no ſuch perſons were to hear and 
determine other mens cauſes, every man muſt be his 
own Judge, which wou'd tend to nothing but ruin 
and prepoſterous confuſion: God therefore, in his 
wiſdom, order'd and ordain*'d their bounds, in the 
Magiſtrate on the one fide with inſtruction, and the 
Subject on the other ſide with protection; which 
inſtruction when he ſhewed them, the King's Throne 
is upheld by juſtice : and David was commanded to 
rule his people with juſtice and judgment ; and the 
like commandment is given to others in ſubordinate 
places, not to pity the perſon of the poor, nor to 
ſtand in awe of the face of the mightieſt : but to 
weigh the ſimplicity and intregity of Conſcience. 
For mark the examples of the moſt holy and reve- 
rend Judges, Meſes, Samuel, and the reſt, ro whom 
their greateſt comfort was, that they could ſay, 
Whoſe Ox or Aſs have I taten? From whoth. have I 
received a reward? And by the courſe of piety and 

Q ; divinity, 


before he hath abuſed this good part, and uſed his 
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divinity, we that ſit ſometimes to judge others, are 
at another time to ſtand at an higher bar, to receive 
judgment from Heaven. 

With the great grace, and benefit of protection, 
God calls them by his own name, gods, children of 
the higheſt; God being preſent amongſt cm to di- 
rect them, and defend them; God ſtandeth in the 
congregation of Princes, he is amongſt all the peo- 
ple: thou ſhalt not detra@ nor ſlander the Judge, 
nor ſpeak evil of the Princes of- the people. And 
in two ſeveral Epiſtles, both in Peter and in Fade, 

it is ſaid, ** That in the latter days there ſhall be 
* wicked men, that ſhall ſpeak evil of Magiſtrates, 
* and men of authority, blaſpheming em;“ as if it 
were blaſphemy, tho? not againſt God, yet againſt 
thoſe, that are the Image of ſo great a God. 

And therefore, ſince Mraynbam hath blaſphemed, 
ſpoken evil, and ſtander'd a chief Magiſtrate as any 
in the Kingdom; it remaineth, that in honour to 
God, and in duty and juſtice to the King and King- 
dom, that he ſhou'd receive ſevere puniſhment ; for 
it is his cauſe to-day, and it may be ours every day: 
and have not ſome, for juſtice ſake, been inforc*d 
to endure the the threatning of their heads? Where- 
fore, if greater puniſhment had been given him, I 
ſhou'd have aſſented; for Juſtice belongeth to us, 
but Mercy to our gracious Sovereign, Where- 
fore I agree in all things with the fentence before 
given. | 
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Suffolk, Lord-Treafurer. I perceive, as the pri- 
ſoner at the bar was charged at firſt, that he had 
foully offended, and ought to have yielded himſelf 
at the firſt, and not to have made his offence greater, 
by defending a bad cauſe. 

My Lords who have heard his fault in part laid 
out, and cenfured him, I think they have done very 
worthily. For the party himſelf, I would I could 
come to him whth a little better charity than I can, 
for his anſwer did more diſpleaſe me, than his cen- 
fare ; for 1 ſee his ſpleen and his humour grows, 
rather to defame a worthy man, than to free 
himſelf, how unjuſtly, I appeal to the whole 
World: who came to his place with as much 
fatisfaction to all hearts, applauſe, with as 
good carriage, as any man I ever heard came 
defore him. 

The ing thee I would conclude with, is, that 1 
would be glad that all that hear us might take us 
aright that are Judges; we deſire not to be forborn 
by any Subject's tongue, that hath cauſe to com- 
plain: and therefore do it not for any particular re- 

to ourſelves, but for the public courſe of ju- 
ſtice, and for the care we have of the publick good, 
and for nothing elſe. 

For the fault itſelf, it hath been ſo welt * by 
all the Lords, that I will ſpare to hold you longer in 
fpeaking of it. And for the ſentence, I think it 


very fitand juſt; and therefore agree with the reſt. 


XVI. Proceedings on the Habeas Corpus, brought by Sir 


Thomas Darnel, Sir 


E King having deprived himſelf of 
A 7 the proſpect of all parliamentary Aids, 
vy diſſolving the Parliament, and yet 
—wecolving to profecute the war; it was 
neceſſary to project all poſſible ways and means 
of raiſing money, to which end letters were ſent 
to the Lords-Lieutenants of the Counties, to return 
the names of the perſons of ability, and what ſums 
they could ſpare; and the Comptrollor of the 

King's houſhold ifſued forth letters in the King's 
name, under the Privy Seal, to ſeveral perſons re- 
turned for the Loan-money ; ſome were aſſeſſed 20 /. 
ſome 15, and others 10 J. and Commiſſioners were 


appointed with private inſtructions how to behave 
themſelves in this affair, and divers Lords of the 


3 Car. I. at the King -Bench, in Weſtminſter- Hall. 


John Corbet, Sir Walter Earl, Sir John 
Hedeningbam, and Sir Edmund Hampden, Nov. 1627. 


o 


Conncil were appointed to repair into their-Counties 
to advance the Loanꝰ . Collectors were alſo ap- 
pointed to pay into the Exchequer the ſums re- 
ceiv*d, and to return the names of ſuch as refus'd, 
or diſcovered a diſpoſition to delay the payment of 
the ſums impos'd. This aſſeſſment of the general 
Loan, did not paſs currently with the le, for 
divers perſons retus'd to ſubſcribe. or lend at the rate 
propos d; the non- ſubſcribers of high rank in all 
Counties were bound over by recognizances to ten- 
der their appearance at the Council- board, and per- 
form'd the ſame accordipgly, and divers of them 
committed to priſon : which caus'd great murmur- 
ing. But amongſt thoſe many Gentlemen who 
were jppriſon'd throughout England, for refuſi 

| R to 


®. Sir Randolph Crew ſhewing no zeal for the advancement thereof, was then removed from his place of Lord Chief-Juſtice, 


and Sir Nicholas Hyde ſucceeded in his room: a pe 


et nevertheleſs came to the ſame with a prejudice, coming in the p 


the 10th of Nov. Sir Randolph Crew, Chief-Juſtice of the King':-Bench, was 
reat Seal, for ſome cauſe of diſpleaſure conceived againſt him; but ſor what, was 


«worth, Vol. 1. Page 420. 

Croke (Charles) pag. 52. Mem; upon Fri 
diſcharged of that place, by Writ under the 
not generally known. 


rſon who, for his — and abilities, was thought worthy of that preferment; 


ace of one ſo well· beloved and fo ſuddenly remow d. R- 


1627. 


to lend upon the commiſſion for Loans, only five of 
them brought their Habeas Corpus, viz. Sit Thomas 
Darnel, Sir John Corbet, Sir Walter Earl, Sit Jobn 
Hevening bam, and Sir Edmund Hampden. 


Arguments upon the Habeas Corpus. 
Sir Thomas Darnel bis Caſe, Michaelis, 3* Caroli, 
1 Rc Banco Regis. - * 


IR Thomas Darnel, Baronet, being impriſoned 

in the Fleet, by virtue of a warrant ſigned by 
the King's Attorney - General, upon the third 
of November, by Serjeant Bramfton, his aſſigned 
Counſel, moved the Juſtices of the King's Bench 
to grant him a Writ of Habeas Corpus cum cauſa, 
directed to the Warden of the Fleet, to ſhew that 
Court the cauſe of his impriſonment, 'that thereup- 
on they might determine whether his reſtraint were 
legal or illegal; and it was granted by the Court re- 
turnable Thurſday following, the 8th day of Novem- 


On Thurſday, Sir Thomas Darnel expected that 
his Writ ſhould be returned, but it was delayed; 
and it was moved that the return ſhould be on Sa- 
turday, the 10th of November, which made Sir Tho- 
mas Darne! the more remiſs in ſuing out an Alias 
upon his Habeas Corpus. "_ | 
On Saturday the Writ was not returned, and 
thereupon the King's Attorney*General 
for an Alias upon the Habeas Corpus for Sir Thomas 
Darnel, returnable upon Thurſday morning the 1th 
of November ; by virtue of which Writ, the War- 
den of the Fleet brings Sir Thomas Darnel to the 
King's-Bench, and returneth as followeth : _ 


Executio ius Brevis patet in quadam ſchedula annezat* 
* N ie aur 0 eu. N DONG 
| 1811 5111 61 3t 
be return was this: + 
„ Ego Henricus Liloe Miles gardianus priſone 
% Domini Regis de le Fleet, ſereniſſimo domino 

Regi certified quod dict Thomas Darnel Baronet' 
& detentus eſt in ptiſona prædict' ſub cuſtodia mea 
« yirtate cujuſdam Wurranti duorum de privato 
&« Conſiſio mihi directi, &jus'tenor fequtur in his 
verbis, viz.” upside t eee 

„ ei 11 D . 
46 Whereas beretofore the Body of Sir Thomas Dar- 
gel bath been committed to your cuſtody, theſe are 
«tg require you ſtill to continue bim; and to let you 
« know that be was and is committed by the Jpecial 
«command of bis Majefy, Be | 
to. own 50 ee org bog vg 01 3 US 1 


Et ber oft cauſa Uetentionis preis“ 
Thomæ Darnel. © aer! 


Serj. Bramfton. N AY it pleaſe your Lordſhip, 1 
A M did A &'this cauſe his 
time, neither did I hear of it until I came now into the 
hall ; and therefore I ſhall now humbly ſhew you 
what my Client hath informed me ſince my coming 
. bither. I underſtand by him that he expected not 
his conſing to this place to-day, the Writ by which 
he was brought hither was not moved for by him, 


but was procured without his privity ; and ſeeing his d 


caſe is ſo, and that he tives the cauſe of his com- 


ing, which before he knew not, his motion to your 

Lordſhip is, that you would be pleaſed to let bim have 

the — ox return, and give him time to ſpeak 
2 L. „ 


brought by Sir Tho: Darnel, Sc. | 


ve order 


unto it, and that this Writ being not ſent out by 
n Fo 9 
| Heath, Attorney-General; M Lords, it is tri 
that this Gentleman, Sir Thomas Deva, being im» 
priſoned in the Fleet, did heretofore move your 

ordſhips for a Habeas Corpus, Fc. and it was 
granted him: and his Majeſty being made acquain+ 
ted therewith, was very willing that he and all his 
people might have equal juſtice ; and when they 
defire that which ſeems to accord with the rules of 


* * 


the law, they ſhould have it. But it fell out fo, 


that on the day When the Writ ſhould have been 
returned, the Warden of the Fleet did not return its 
as it was his duty to have done; he did forbear to 
do it upon a commandment, becauſe it was con- 
ceived, there being five at that time to appear, the 
Court would hate hom ftraitned for want: of time; 
but T imagined that theſe Gentlemen who did de 
the Writ before; ſhould have again been earneſt 
to rehew them, which it ſeems they did not. This 
Habeas Corpus was ſent out by ſpecial comm 
becauſe theſe Gentlemen gave out in ſpeeches, and 
in particular this Gentleman, That they did won- 
der why they ſhould be hinder'd: from, Trial, 
and what ſhould be the reaſon, their Writs. were not 
returned : nay, his Majeſty did tell me, that they 
reported that the King did deny them the courſe © 
Juſtice, and therefore he commanded me to renew 
the Writ, which I did, and think I may do it er 
Sir Tho. Darnel. My Lords, I knew not until 
now, but chat I was committed by Mr, Attorney's 
Warrant only, and thereupon I did defire a Ho- 


beas Corpus at the bar, which you were pleaſed to 


* me ; but now I underſtand that my reſtraint is 
y another means, and therefore I ſhall crave leave 
And as for the 


to have ſome time to to it; 


| words alledged againſt me, as if I had ſpoken them, 
I bumbly pray 


hey may be no diſparagement to 
my cauſe; for I do patiently refer myſelf to your 
ave cenſures, as being accuſed of a fact whereof 
am noways guilty. yr. 3 
_ Hyde, L. C. Juſtice. You give a r 
fair anſwer; and now you may perceive the upright 
and eg rene that have been in this buſi- 
neſs. You did no ſooner petition, to have Counſti 
aſſigned you, but you had it granted to you, for 
indeed we cannot deny it; and I know not but that 
any Counſel might have moved for you, without 
having been aſſigned for'you; and yet have. had 9e 
blame; for it is the King's pleaſure his Laws ſhould 
take place and be executed, and therefore do we fit 
here, When you made à motion for a Habeas Cor» 
pus, that was likewiſe granted ; whether the com- 
mitment be by the King or others, this Court is a 


| pare where the King doth fit in perſon, and we 


ve power to examine it; and if it appears that 
any man hath injury or wrong by his impriſfonmenty - 
we have power to deliver and diſcharge him ; if 
otherwiſe, he is to be remanded by us to priſon a+ 
gain. Now it ſeems you are not ready to ſpeak to 
is return; if you deſire a further day, we: ought 

* it. | | 
ir Tho. Darne!. My Lords, I humbly defire it. 
its G Fuſtice. I know no cauſe why it ſhould be 
cnled. p E1.32%4 1 1913 
Serj. Bramflon. My Lords, we ſhall deſire the 
Writ may not. be filed, and that we may have a 
Copy of the return. > t05. a ee 
Q 2 


Altorn. 
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Aitorn. Cen. You cannot deny the filing of the 
Writ, if you deſire to have a Copy of the return. 
I. C. Juſtice. Although you be remanded at 
this time to priſon, becauſe you are not ready to 
ſpeak to the return, we can adjourn you to a new 
day upon the Writ, and ſo you, may prepare your- 
ſelf ; but if yon will not have this filed, there muſt 
go out à new Habeas Corpus, and thereupon muſt be 
another return. S 
Serj. Bramſton. My Lord, we deſire ſome time, 
that we may be adviſed whether we may proceed or 


not. . f 

| 23 C. Juſtice. Will you ſubmit yourſelf to the 
King? 

Sir Tho. Darnel. My Lord, I defire ſome time 
to adviſe of my proceedings: I have moved many 
men, and offered to retain them of my Counſel, but 
they refuſe me, and I can get none to. be of Counſel 
with me without your aſſiſtance. NAP 
L. C. Juſtice. You ſhall have what Counſel aſ- 
figned you you will have or defire ; for no offence 
will be taken againſt any man, that ſhall adviſe you 
in'your proceedings in Law. 

* Attorn. Gen, I will paſs my word, they that do 
adviſe you, ſhall have no offence taken againſt them 
for it; and I ſhall give conſent to any way that you 
ſhall deſire, either that it may be filed, or that it 
may not be filed; for if you defire Juſtice, you ſhall 
have it, and the King will not deny it: but if it ſhall 
be conceived, as it is rumoured, that there was a de- 
nial of Juſtice on the King's part, you muſt know 
that his Majeſty is very tender of that. And for 
the Gentleman now he is brought hither, I conceive, 
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but yer I leave it to your Lordſhip's judgment, that 
the Writ muſt be filed, and you muſt either deliver 
him, or remand him, orelſe it will be an eſcape in 
the Warden of the Fleet. . 

Sir Tho, Darnel. I would not have it thought that 
I ſhould ſpeak any thing againſt my Prince, and for 
thoſe words I do deny them; for upon my con- 
ſcience they never came into my thought : perhaps 
you ſhall find that they have been ſpoken by ſome 
other, but not by any of us. 

L. C. Juſtice. . Sir, you have made a fair anſwer, 
and I doubt not but Mr, Attorney will make the like 
relation of itz you move for the not filing of the 
Writ, it you refuſe to have it filed, whereby it 
ſhould not be of record, you muſt have no Copy 
of it; but if you will have it filed, you ſhall have 
a Copy of it, and further time to ſpeak to it, chuſe 
whether of them you will, 

Scij. Bramſton. We deſire to have the return read 
once more. | | | 
And it was read as before. 

Serj. Brainfton. So as the Writ may not be filed, 
we will deſire no Copy of the return. 

L. C. Juſtice; Then the Gentleman muſt return 
back again into the euſtody of the Warden of the 
Fleet; and therefore I aſk you whether you defire 
to come . hither again upon this Writ, or will you 
have a new one ? | N ! 

Sir Tho. Darnel. I deſire your Lordſhip that I 
may have time to conſider of it. 1 

L.C. Juſtice. Then in God's name take your 
own time to think of it. TOE eren N 
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Serj. Bramfton.” | AY it pleaſe your Lordſhip to 
| ; M hear the return read, or hall I 
n it | * | 


L. C. Juſtice. Let it be read. * 
Mr. Keeling reads the return, being the 


fame as 

that of Sir Thomas Darne!. | kris ay mg 
Serj. Bramſton. May it pleaſe your Lordſhip, I 
ſhall humbly move upon this return, in the behalf 
of Sir Jobn Heveningbam, with whom I am of Coun- 
ſel; it is his petition, that he may be bailed from his 
impriſonment : it was but in vain for me to move that 
to a Court of Law, which by Law cannot be grant- 
ed: and therefore in that regard, that upon this re- 
turn it will be queſtioned whether as this return is 
made; the Gentleman may be baited or not; I ſhall 
humbly offer up to your Lordſhip the caſe, and 
ſome reaſons out of mine underſtanding, ariſin 
out of the return itſelf, to ſatisfy your Lordſhip 
that theſe priſoners may, and, as their caſe is, ought 
to be bailed by your Lordſhip. - | 

The exception that I take to this return, is as well 
to the matter and ſubſtance of the return, as to the 
manner and legal form thereof; the exceptions that 
I rake to the matter, is in ſeveral reſpeAs. 
That the return is too general, there is no ſuffi- 
'cient cauſe ſhewn in ſpecial or in general of the com- 
mitment of 'this Gentleman ; and as it is inſufficient 
for the cauſe, ſo alſo in the time of the firſt impri- 
ſonment: for howſoever here doth appear a time 


..- - Rnights, were brought to the Bar. 


upon the ſecond Warrant from the Lords of the Coun- 
cil to detain him ſtill in priſon, yet by the return no 
time can appear when he was firſt impriſoned, tho 
it be neceſſary it ſhould be ſhewn ; and if that time 
appear not, there is no cauſe your Lordſhip ſhould 
remand him, and conſequently he is to be delivered. 
Touching the matter of the return, which is the 
cauſe of his impriſonment, it is expreſſed to be 
per ſpeciale . 10 domini Regis: this is too ge- 
neral and uncertain, for. that it is not manifeſt what 
kind of command this was. | n 
Touching the legal form of the return, it is not, 
as it ought to be, fully and poſitively the return of 
the Keeper himſelf only, but it comes with a gni- 
ficavit or prout, that he was committed per ſpeciale 
mandatum dominis Regis, as appeareth by Warrant 
from the Lords of the Council, not of the King 
himſelf ; and that is not good in legal form. 
For the matter and ſubſtance of the return, it is 
not good, becauſe there ought to be a cauſe of that 
ay 1 : | 5 
his Writ is the means, and the only means that 
the ſubj-& hath in this and ſuch like caſe to obtain 
his liberty; there are other Writs by which men 
are delivered from reſtraint, as that de bomine reple- 
giando, but extends not to this cauſe, for it is par- 
ticularly excepted in the body of the Writ de manu- 
captione, & de cautione admittenda, but they lie in 
other caſes: but the Writ of Habeas Corpus now 
2 © oply 
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only means the ſubject hath to obtain his liberty, 
and the end of this Writ is to return the cauſe of the 
impriſonment, that it may be examined in this 
Court, whether the parties ought to be diſcharged 
or not: but that cannot be done upon this return, 
for the cauſe of the impriſonment of this Gentleman 
at firſt is ſo far from appearing particularly by it, 
that there is no cauſe at all expreſſed in ir. 

This Writ requires that the cauſe of the impriſon- 
ment ſhould be returned, and if the cauſe be not 
| ſpecially certified by it, yet ſhould it at the leaſt be 

ewn in general, that it may appear to the Judges 
of the Court; and it muſt be expreſſed ſo far, as 
that it may appear to be none of thoſe cauſes for 
which by law of the kingdom the ſubje& ought not 
to be impriſoned; and it ought to be expreſſed that 
it was by preſentment or indiftment, and not upon 
petition or ſuggeſtion made to the King and Lords, 


which is againſt the Statute made in the 25 Edw. 


III. c. 4. 42 Edw. III. c. 3. | 

By the Statute 25 Edw. III. cap. 4. it is ordain- 
ed and eſtabliſhed, That no man from henceforth 
ſhall be taken by petition or ſuggeſtion made to the 
King or his Council, but by indictment ot courſe of 
law; and accordingly it was enacted, 42 Edw. III. 
cap. 3. the title of which Statute is, None ſhall. be 
put to anſwer an accuſation made to the King with- 
out preſentment, ' Then, my Lord, it being ſo, al- 
though the cauſe ſhould not need to be expreſſed in 
ſuch manner as that it may appear to be none of theſe 
cauſes mentioned in the Statute, or elſe the ſubject 
by this return loſeth the benefit and advantage of 
| theſe laws, which be their birth-right and inheri- 
tance ; but in this return there is no cauſe at all ap- 
pearing of the firſt commitment, and therefore it is 
plain that there is no cauſe for yu Lordſhip to re- 
mand him; but there is cauſe you ſhould deliver 
him, ſince the Writ is to bring the body and the 
cauſe of the impriſonment before your Lordſhip: 

But it may be objected, that this Writ of Habeas 
Corpus doth not demand the cauſe of the firft com- 
mitment, but of the detaining only; and ſo the 
Writ is ſatisfied by the return : for though it ſhew 
no cauſe of the firſt commitment, but of detaining 
only; yet it declareth a cauſe why the Gentleman is 
detained in priſon ; this is no anſwer, nor can give 
any ſatisfaction, for the reaſon why the cauſe is to 
be returned, is for the ſubject's liberty, that if it 
ſhall appear a good and ſufficient cauſe to your Lord- 
ſhip, then to be remanded ; if your Lordſhip think 
and find it inſufficient, he is to be enlarged; 

This is the end of this Writ, and this cannot ap- 
pear to your Lordſhip, unleſs the time of the firit 
commitment be expreſſed in the return. I know 
that in ſome caſes the time is not material, as when 
the cauſe of the commitment is (and that ſo eſpe- 
cially) returned, as that the time is got material, it 
is enough to ſhew the cauſe without the time, as af- 
ter a conviction or Trial had by Law; but when it 
is in this manner, that the time is the matter itſelf : 
fo# intend what cauſe you will of the commitment, 
yea though for the higheſt cauſe of Treaſon, there 
is no doubt but that upon the return thereof the 
time of it muſt appear; for it being before Trial 
and Conviction had by law, it is but an accuſation, 
and — that is only accuſed, ought by law to be let 
to bai. 2 | 

But I beſeech your Lordfhip to obſerve the con- 
ſequence of this cauſe. If the Faw be, that upon this 
return this Gentleman ſhould be remanded, I will 

not diſpute whether or no, a man may be impriſo- 
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ned, before he be convicted according to the law 3 
but if this return ſhall be good, then his impriſon* 
ment ſhall not continue on for à time, but for ever 3 
and the ſubjects of this Kingdom may be reſtrained 
of their liberties perpetually, and by law there can 
be no remedy for the ſubject: and therefore this 
return cannot ſtand with the laws of the Reim, or 
that of Magna Cbarta. Nor with the Statute of 
28 Edi. III. cap. 3. for if a man be not bailable 
upon this return, they cannot have the benefit of 
e. laws, which are the inheritance of che 
ubject. e ee L > BI 
— yous' Lordſhip ſhall think this to be a ſufficient 
cauſe, then it goeth to a perpetual impriſonment of 
the ſubjeR : for in all thoſe Fauſes which may con- 
cern the King's ſubjects, and are applieable to all 
times and caſes, we are not to reflect upon the pre- 
ſent time and government, where juſtice and merey 
floweth, but we are to look what may betide us in 
the time to come, here after. 
It muſt be agreed on all ſides, that the time of 
the firſt commitment doth not appear in this return; 
but by a latter warrant from the Lords of the Còun- 
cil; there is à time indeed expreſſed for the continu- 
ing of him 2 and that appears; but if this 
ſhall be a good cauſe to remand theſe Gentlemen to 
priſon, they may lie there theſe ſeven years longer, 
and ſeven years after them, nay; all the'&kys of 
their lives. And if they ſue out a'Wiit of Habeas 
Corpus, it is but making a new Warrant, and they 
ſhall be remanded, and ſhall never have the advan- 
tage of the laws which are the beſt inheritance” of 
every ſubjece. ' YO, = n VIDE 6 
And in Edtv. VI. fol. 36. the laws are called the 
great inheritance of every ſubject, and the inheri- 
rance of inheritances, without which inheritance we 
have no inheritane | MIS - 
Theſe are the exceptiohs I deſite to offer up to 
your Lordſhip touching the return, for the os 
ciency of the cauſe returned, and the defect of the 
time of the firft commitment, which ſhoald have 
been expreſſed; ; | 
I will not labour in objections till they be made 
againſt me, in regard the Statute of Weſtminſter pri- 
mo is ſo frequent in every man's mouth, that at the 
Common Law thofe men that were committed in 
four caſes were not repleviſable ; viz. thoſe that were 
taken for the death of a man, of the commandment 
of the King, or his Jaſtices for the Foreſt; I ſhall 
ſpeak ſomething to it, though I intend not to ſpend 
much time about it, for it toucheth not this caſe we 
have in queſtion. | 114 £29145 #86 
For that is concerning a caſe of che Common 
Law, when men are taken by the King's Writs; and 
not by word of mouth, and it ſhall be fo — 
ed, as Mr. Stamford, fete 73 yet it is nothing to 
this caſe; for if you will take the true meaning of 
that Statute, it extends not at all to this Writ of 
Habeas —_ for the words are plain, they ſhall 
be repleviſable by the common 
the Writ de homine replegiando, directed to the She-' 
riff to deliver them, if they were bailable : but this 
caſe is above the Sheriff, and he is not to be Judge 
in it, whether the cauſe of the commitment be ſuf- 
ficient or not, as it appears in Fitz-Herbert, de bo- 
mine replegiando, and many other places, and not of 
the very. words of the Statute : this is elear, for 
there be many other cauſes mentioned, as the death 
of a man, the commandment of the Juſtices, Ge. 
in which the Statute ſaith, men are not repleviſable. 
But will a man conceive that the meaning is, that 
they 


— 
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rit, that is, by 


t be per ſpecials mandatum domini Regis. 


1 18 8 
they ſhall not be bailed at all, but live in perpe- 
tual imp Sand think I ſhall not need to ſpend 


+ impri 
time, in that it is ſo plain; let me but make one 


in e. 7 r ; | 
ance is taken de morte hominis, he is not bail- 
able by. Writ, faith this Statute z that is, by the 
common Writ: there was a common Writ for this 
caſe, and that was called de odio & acia, as appear- 
eth, Bratton. Caron. 34. This is the Writ intended 
by the Statute. which is a common Writ, and not 
a ſpecial Writ; but, my Lord, as this Writ de 
odio & acia was before this Statute; ſo it was after- 
wards, taken away by the Statute of 28 Edt. III. 
cap. 9. But before that Statute, this Writ did lie in 
the ſpecial as is ſhewn in Coke's gth report, the 
Poulterer's caſe z and the end of this Writ was, that 
the ſubject might not be too long detained in 22 
till che-Juſtices of Eyre diſcharged them. that 
the Law intended not that a man ſhould fuffer per- 
petual impriſonment, for they were, very, careful that 
\ ſhould not be kept too long in priſon; which is 
oa liberty of the ſubject; and, my Lord, that 
his Court hath bailed upon a ſuſpicion of High- 
( Treaſon, I will offer it to your Lordſhip, when 1 
ſhall hew you precedents in theſe caſes of a com- 
mitment by. the Privy-Council, or by the King him- 
ſelf : but before I offer theſe precedents unto your 
Long; of which there be many, I ſhall, by your 

.ordſhip's fayour ſpeak a little to the next exception, 

and that is to-the matter of the return, which I 2 

n 
hat is that it appears by this Writ, there may 
be ſundry commands by the King, we find a ſpecial 
command often in our Books, as in the Statute of 
Marib. cap. 8. they who were impriſoned Rediſſ. 
Mall not be delivered without the ſpecial command 
of our Lord the King. And ſo in Braon, de Afio- 
nibus,:; the laſt chapter, where it appears that the 
King's commandment for impriſonments is by ſpecial 
Writs fo by Writ again men are to be delivered, 
for in the caſe of Rediſs* or Poſt Rediſs, if it ſhall 
be removed by a Certiorari, that is by a ſpecial Writ 
to deliver parties. So that by this appears, that by 
the King's commandment to impriſon, and to de- 
ver in; thoſe caſes, is underſtood this Writ, and 
ſo it may be in this caſe which we have heard. 

-. And this return here is a ſpecial Mandatum, it 
may be underſtood to be under ſome of the King's 
Seals, 42, . and ought to be delivered ; and will 
you make a difference between the King's command 
under his ſeal; and his command by word of mouth? 
What difference there is, I leave it to your Lord- 

ip's judgment; but if there be any, it is the more 
material that it ſnould be expreſſed what manner of 
command it was, which doth not here appear; and 
therefore it may be the King's command by Writ, 
or his command under his ſeal, or his cemmand by 


word of mouth alone. 
And if there is any of theſe commands of an 


higher nature than the other, doubtleſs, it is that 
by Writ, or under ſeal, for they are of record, and in 


theſe the perſon may be bailed, and why not in this ? 
As to the legal form, admitting there were ſubſtances 
in the return, yet there wants legal form; for the 
Writ of Habeas is the commandment of the. 
King to the keeper of the priſons, and thereupon: 
they are to make return both of the body, ind of 
the cauſe of the commitment, and that cauſe is to 
appear of them who are the immediate Officers, 
And if he doth it by fignification from another, 
that return is defective in law, and therefore this re- 
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turn cannot be good, for it muſt be from the Offi- 
cer himſelf z and if the cauſe returned by him be 
good, it binds the priſoners. | 

The Warrant of the Lords was but a direction 
for him, he might have made his return to have been 
expreſsly by the _ commandment, there was 
Warrant for it, I ſhall not need to put you caſes of 
it; for it is not enough that he returns that he was 
certified that the commitment was by the King's 
command, but he muſt of himſelf return this fact as 
it was done, Arid now, 3 | _ offer to 

out Eordſhip precedents of divers. Kinds, upot 
CS 9 ſpecial command of the Koa, 
and upon commitments both by the King and 
the Lords together. And howſoever I conceive, 
which I ſubmit to your Lordſhip, that our caſe will 
not ſtand upon precedents, but upon the fundamen- 
tal Laws and Statutes of this Realm; and though 
the precedents look the one way or the other, they 
are to be brought back unto. the laws by which the 
Kingdom is governed. In the firſt of Henry VIII. 
Rot. Parl. 9. one Harriſon was committed to the 
Marfhalſea by the command of the King; and be- 
ing removed by Habea Corpus into the Court, the 
cauſe returned was; that he was committed per man- 
datum Domini Regis; and he was bailed. | 

In the fortieth of Elizabeth, Thomas Wendon was 
committed to the Gatehouſe by the commandment 
of the Queen, and the Lords of 'the Council z and 
being removed by an Habeas Corpus upon the gene- 
ral return he was bailed, | 

In 8 Jacobi, one Ceſar was committed by the 
King's commandment, and this being returned up- 
on his Habeas Corpus, upon the examination of this 
caſe it doth appear that it was over - ruled, that the 
return ſhould be amended, or elſe the priſoner 
ſhould be delivered. } 

The precedents concetning the commitment by 
the Lords of the Council, are in effect the ſame 
with theſe where the commitment is, by the rea- 
ſon why the cauſe of the commitment ſhould not be 
ſhewn, holds in both caſes, and that is the neceſſi- 
ty of ſuit z and therefore Mr. Stamford makes the 
command of the King, and that of the Lords of 
the Privy-Council, to be both as one, and to this 
en ſpeak, he ſpeaks; and if he ſpeaks, 
they Ipeak. 17 8. 

The — that we can ſhew you, how the 
ſubject hath been delivered upon commitment b 
— of the ee — in the times of Hen. VIII. 
and in the times een Elixabetb, and Queen Mary 
are infinite; as in * "th of Elizabeth, — Liw- 
rence was committed to the Tower by the Lords of 
the Council, and bailed upon an Habeas Corpus. 

In the 43d of Elizabeth, « Catvin's caſe, 

In the 3d of Elizabeth, Vernon's caſe. 

Theſe were committed for High- Treaſon, and yet 
bailed ; for in all theſe caſes there muſt be a con- 
viction in due time, or a deliverance by law. 

There be divers other precedents that might be 
ſhewn to your Lordſhip. In 12 Jacobi, Miles Renards. 
In 12 Jacobi, Rot. 155. Richard Beckwith's caſe, 
In 4 Jacobi, Sir Thomas Monſon was committed for 
Treaſon tothe Tower of London, and afterwards was 
brought hither, and bail-d; and ſince our caſe ſtands 
upon this return, ahd yet there is no ſufficient cauſe 
in law expreſſed in the return of the detaining this 
Gentleman; and fince theſe precedents do wartant 
our proceedings; my humble ſuit to this Court is, 
that the Gentleman, Sir Jobn Hevenirigham, who 
hath petitioned his Majeſty, that he may have the 

benefir 
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benefit of the law, and his Majeſty hath ſignified it 3 
ie is his pleaſure that juſtice according to the law 
ſhould: be adminiſtred at all times in general to all 
his ſubjects, and particularly to theſe Gentlemen, 
which is their birth-right : my humble ſuit to your 
Lordſhip is, that theſe Gentlemen may have the be- 
nefit of that law, and be delivered ſrom their im- 


priſonment. 


Mr. Noye's Argument, of Council with Sir Walter 
| Earl at that time, 
May it pleaſe your Lordſhip; I am of Council 

with Sir Walter Earl, one of the priſoners at the 

bar; the return of this Writ is as thoſe that have 
been before, they are much of one tenor, and as 
you have heard the tenor of that, ſo this Gentleman 
coming hither by an Habeas Corpus, I will by your 
Lordſhip's favour read the Writ, 


« Carolus, Dei gratia, & c. Johanni Liloe Milit? 
“ Guardian? Priſon' noſtræ de le Fleet ſalut', Præ- 
& cipimus tibi quod corpus Walteri Earl Milit in 
& priſonꝰ noſtra ſub cuſtodia tua detent' ut dicitꝰ una 
c cum cauſa detentionis ſuæ quocunque nomine præ- 
dict“ Walter cenſeat in eadem Habeas Corpus, ad 
te ſubjiciendum & recipiendum ea quæ curia noſtra 
« de eo ad tunc & ibidem ordin' conting' in hac 
c parte & hæc nullatenus omit' periculo incumbend' 
& habeas ibi hoc breve. Teſt* Hyde, apud W:#- 
* minſter quarto die Novembris, Anno 8.” 


Executio iſtins Brevis patet in quadam ſcbedula buic 
 brevi annexat”, 


Repo Jaban Liloe Guardian Priſon de le Fleet. 


© Ego Johannes Liloe Mi Guardian' Priſon”. 
„ domini Regis de le Fleet, Sereniſſimo Domino 
„Regi, apud Weſtminſler 8. Poſt receptionem 
« hujus brevis quod in hac ſchedula eſt mentionat', 
© Certifico quod Walter Earl miles, in eodem bre- 
« vium nominat* detentus eſt in Priſona de le Fleet 
« ſub cuſtodia mea prædict' per ſpeciale mandatum 
« domini Regis mihi ſignificatum per Warrantum 
« duorum & aliorum de Privato Concilio perhono- 
<< rabilifimi dicti Domini Regis, cujus quidem te- 
% nor ſequitur in hac verba,”* 


Whereas Sir Walter Earl, Knight, was hereto- 
fore commirted to your cuſtody, theſe are to will 
and require you ſtill to detain him, letting you 
know, that both his firſt commirment, and this di- 
rection for the continuance of him in priſon, were 
and are by his Majeſty's ſpecial commandment, 
from Whiteball, 7 Novembris, 1627. 


Thomas Coventry, C. S. Marlborough. 
Henry Mancheſter, Pembroke. 


Thomas Suffolk. Salisbury. 

Bridgewater. | Tatneſs. 

Kelty. Grandiſon. 

R. Dunelm'. SCuliel Bath & Wells. 

Thomas Edmunds. Robert Nanton. 

Jebn Cook. , Richard Weſton. 
Humphry Mayes. 


Ti o the Guardian of the Fleet or his Deputy. 


« Et hc eſt cauſa detentionis ptædictꝰ Walteri 
« Earl ſub cuſtodia mea in Priſon? predict”. Atta- 


* 


© men corpus ejuſdem Walieri coram Domino Rege 
ad diem & locum prædictum, poſt receptionem 
brevis predict tꝰ habeo; prout iſtud breve in 
© ſe exiget & requiret.“ | T2 


Rejpon' Foban' Liloe Alis Guardian Priſon de le 
Nau. * 8 


My Lord, the firſt Habeas Corpus bears date the 


4th of November, then there is an Alias Habeas bets 
Teſte after that, and the tenor thereof is a command 
to the Warden of the Fleet, quod Habeas Corpus 
Walteri Earl, coram nobis ad ſubjiciendum & reci- 
piendum ea que curia naſtra de eo &c. ordin conting. 
And the Warden of the Fleet, he certifies as your 
Lordſhip has heard. May it pleaſe your Lordſhip, 
I deſire as before was deſired for the other Gentle- 
men, that Sir Walter Earl may be alſo bailed, if 
there be no other cauſe of his impriſonment : for if 


there were a cauſe certified, and that cauſe were not 


ſufficient to detain him ſtill in priſon, your Lord- 
ſhip would bail him; and if a man ſhould be in a 

worſe caſe, when there is no cauſe certified at all, 

that wou'd be very hard. 

The Writ is, that he ſhould bring the Priſoner - 
coram nobis, before the King, the end of that is 24 
Subjiciendum & recipiendum ; now A Conceive, that 
tho? there be a ſignification of the King's pleaſure to 
have this Gentleman impriſoned, yet when the 
King grants this Writ to bring the _ hither, 
ad ſubjiciendum & recipiendum, his pleaſure likewiſe 
is, to have the priſoner let go, if by law he be not 
chargeablez or otherwiſe to detain him ſtill in pri- 
ſon, if the caſe ſo require it. | Me 

I will * your Lordſhip in mind of a caſe, and it 


was Paſch. 9 Edw. III. M. 3. I will cite by the 


placita, becauſe my Book is not paged as other 
Books are; it is in the caſe of a Ceſſavit. 
In that caſe there were two things. conſiderable, 
the one that there was a ſignification of the King's 
pleaſure palt, and that determined with him: the 
other, that though there was a ſignification of the 
King's pleaſure before, yet there comes after that a 
Writ; and that was another ſignification of the 
King's pleaſure, that the priſoner ſhall be brought 
hither ad ſubjiciendum, to ſubmit himſelf to puniſh- 
ment, if he have deſerved it; or ad recipiendum, to 
receive his enlargement, and be delivered, if there 
be no cauſe of his impriſonment. „ 5 
And if upon an Habeas Corpus, a cauſe of com- 


mitment be certified, that cauſe is to be tried here 


before your Lordſhip. But if no cauſe be ſhe wn, 
then the proceedings mult be ut curia nofire ad mar 
contigerit, the Court muſt do that which ſtands with 
Law and Juſtice, and that is to deliver him; | 
My Lord, I ſhall be bold to move one word more” 
touching this return : I conceive that every Officer 
to a Court of Juſtice muſt make his return of his 
own act, or of the act of another, and not what he 


is certified of by another. 


But in this cafe the Warden of the Het doth not 
certify himſelf, of himſelf, that this Gentleman 
was commanded to him by the King, but that he 
was Certified by the Lords of the Council, that it 
was the King's pleaſure that he ſhould detain him, 


But in our caſe the Warden of the Fleet muſt cer- 


tify the immediate cauſe, and not the cauſe of the. 
cauſe, as he doth by this return; Detentus eſt ſub 
cuſtodia mea per ſpeciale mandatum Domini Regis mihi 


At niſicatum per Warrantum duorum de Privaio Con- 
Cilia; 


* * 


3 
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cilio; that is not the uſe in law, but he ought to re- 
turn the primary cauſe, and got the ſubſequent 
cauſe t as in 32 Edw. III. return, Rex vicecom' 87. 
in a Writ de homine replegiando, againſt an Abbor, 
the Sheriff returns, that he hath ſent to the Bailiff 


of the Abbot, and he anſwered him that the party 


was the Abbot's villain, and ſo he cannot deliver 
him ; that it is held an inſufficient return, and a new 
Alias was granted. But if the Sheriff had returned, 
that the Abbor did certify him ſo, it had been good; 
but he muſt not return what is certified him by an- 
other. | 

In one of the precedents that hath been noted, 
as that of Parker, 22 Hen. VIII. there the Guardian 
of the priſon certifies that Parker detentus eft ſub 
cuſtodia mea per mandatum Domini Regis mibi nuncia- 
tum per Robertum Pecke;, now our caſe is by the nun- 
ciation of many, but in law majus & minus non va- 
riant in ſpeciem, the certification of one and of ma- 
ny is of the ſame effect, although in moral under- 
ſtanding there may be a difference. 

Trin. 2 Edw. III. Rot. 46. in this Court in 21 
Ew. III. in the printed Book there is a piece of it: 
the Abbot of Bury brings a prohibition out of this 
Court, the Bifhop of Norwich pleaded in bar of 
that, Quod mibi teflificatum, — continetur in Ar- 
.chivis, that he is excommunicated ; there were two 
exceptions taken to this caſe in this precedent, and 
they are both in one caſe : the firſt was, that no cauſe 
appeareth, why he was excommunicated z there 
may be cauſes why he ſhould be excommunicated, 
and then he ſhould be barred, and there may be 
_ cauſes why the excommunication ſhould not bar 
him: for it may be the excommunication was for 
bringing the action, which was the King's Writ; 
and therefore becauſe there was no cauſe of the ex- 
communication returned, it was ruled that it was 
not good. The other reaſon is that upon the Roll, 
which is mihi teſtifecatum. 

| Now every man, when he will make a Certificate 
to the Court, Pro rium fadtum ſuum non alterius Ag- 
nificare debet, he muſt inform the Court of the im- 
mediate act done, and not that ſuch things are told 
him, or that ſuch things are ſignified unto him; but 
that was not done in this caſe, and therefore it was 
held inſufficient : and ſo in this caſe of ours, I con- 
ceive the return is inſufficient in the form. There 
is another cauſe, my Lord, for which I conceive 
this return is not good. 

But firſt I will be bold to inform your Lordſhip, 
touching 'the Statute of Magna Charta 29. Nullus 
liber homo tapiatur vel impriſonetur Sc. nec ſuper eum 
mittimus niſi per legale judicium parium ſuorum vel 
per legem terre, | | 

That in this Statute theſe words in Carcerem are 
omitted out of the printed Books: for it ſhould be 
nec eum in Carcerem mittimus. For theſe words per 
lagem terre ; what Lex terre ſhould be, I will not 
take upon me to expound, otherwiſe than I find 
them to be expounded by Acts of Parliament; and 
this is, that they are underſtood to be the proceſs of 
the law, ſametimes by Writ, ſometimes by Attach-, 
ment of the perſon > but whether ſpeciale mandatum 
Domini Regis, be intended by that or no, I leave it 
to your Lordſhip's expoſition upon two petitions of 
the Commons, and anſwer of the King, in 36 
Edw. III. n' g. and n' 20. 

In the firſt of them the Commons complain that 
the great Charter, the Charter of the Foreſt, and 
other Statutes were broken, and they deſire that for 


the good of hiafſclf and of his people, they might 
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be kept and put in execution, and that they might 
not be infringed by making an arreſt by ſpecial 
command or otherwiſe: and the anſwer was, that 
the aſſent of the Lords eſtabliſhed and ordained, 
that the ſaid Charter and other Statutes ſhould be 
put in execution aceording to the petition, and that 
is without any diſturbance by arreſt by ſpecial com- 
mand or otherwiſe ; for it was granted, as it was 
petitioned, 

In the ſame year, for they were very careful of 
this matter, and it was neceſſary it ſhould be ſo, for 
it was then an uſual thing to take men by Writs 
quibuſdam de cauſis, and many of theſe words cauſed 
many Acts of Parliament; and it may be ſome of 
theſe Writs may be ſhewn : and I ſay in the ſame 
year they complained that men were impriſoned by 
ſpecial command, and without Inditment, or other 
legal Courſe of law, and they deſired that thing may 
not be done upon men by ſpecial command againſt 
the great Charter, 13 

The King makes anſwer, that he is well pleaſed 
therewith : that was the firſt anſwer; and for the fu- 
ture he hath added farther, if any man be grieved, 
let him complain, and right ſhall be done unto him. 
This, my Lord is an explanation of the great Char- 
ter, as alſo the Statute of 37 Edw. III. ch. 18. is a 
Commentary upon it, that men would not be com- 
mitted upon ſuggeſtion made to the King, without 
due proofs of law againft them, and ſo it is enacted 
twice in one year. | 

We find more printed Books, as in Hen. VI. 
Mrs de fiafts, Fitz, 182. which is a ſtrong caſe, 
under favour, in an action of trepaſs for cutting 
down trees. The Defendant faith, that the place 
where the trees are cut, is parcel of the Manor of B. 
whereof the King is ſeized in fee, and that the 
King did command him to cut them: and the opi- 
nion of the Court was, that this was no good plea, 
without ſhewing the ſpecialty of the command; 
and they ſaid, it the King command me to arreſt a. 
man, and I arreſt him, he ſhall have an action of 


falſe impriſonment againſt me, although it were 


done in the King's preſence. | (+ 5 
In 1 Job. cap. 7. fol. 46. it is in print, and there 
we leave it. T 
Huſſey Chief- Juſtice faith, that Sir Jobn Mar- 
ham told King Edw. IV. that he could not arreſt a 
man upon ſuſpicion of Felony or Treaſon, as any 
of his ſubjects might; becauſe if he ſhould wrong 
a man by ſuch arreſt, the parties could have no re- 
medy againſt him, if any man ſhall ſtand upon it. 
Here is a ſignification of the King's pleaſure, not 
to have the cauſe of the commitment examined, he 
hath here another ſignification of his pleaſure by 
Writ, whereby the party is brought hither ad ſub- 
Jiciendum & recipiendum, that he hath made your 
Lordſhip Judge of that, which ſhould be objected 
againſt this Gentleman, and either to puniſh him, 
or to deliver him; and if here be no cauſe ſhewn, it 
is to be intended that the party is to be delivered, 
and that it is the King's pleaſure it ſhould be ſo: and 
the Writ is a ſufficient — for the doing of it, 
there being no cauſe ſhewn of the impriſonment, And 
now, my Lord, I will ſpeak a word to the Writ of 
de bomine replegiando, and no other Writ, for that was 
the common Writ; and the four cauſes expreſſed in 
that Statute, to-wit, the death of a man, the com- 
mand of the King, or his Juſtices, or Foreſt, were 
excepted in that Writ before that Statute made, as 
appears Brafon 133. ſo that the Writ was at the 
Common Law before that Statute, | 
And 


% - 
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And it appears by our Books, that if a man be 
brought hither by an Habeas Corpus, though he were 
impriſoned de murte bominis, as in the 21 Edw. IV. 
7. Winckfield was bailed here, this Court bailed him, 
for he was brought hither ad ſubjiciendum & reci- 
piondum, and not to lie in priſon God knows how 
longz and if the Statute ſhould be expounded 
otherwiſe, there were no bailing men outlawed or 
breakers of priſons, for they are not within this Sta- 
tute, and yet this Court doth it at pleaſure. 

But plainly by the Statute itſelf, ir appears that it 
meant only the common Writ ; for the preamble 
recites, that the Sheriffs and others, had taken and 
kept in priſon perſons detected of Felony, and let 
out to plevin ſuch as were not repriſable, to grieve 
the one party, and to the gain of the other; and 
foraſmuch as before this time it was not determined 
what priſoners were repriſable, and what not, but 
only in certain caſes were expreſſed, therefore it is 
ordained, Sc. 

Now this is. no more than for direction to the 
keepers of the priſons, for it leaves the matter to 
the diſcretion 1 Judges, whether bailable or not; 
for when the Statute hath declared who are replevia- 
ble, who are not, as men outlawed, thoſe who have 
abjured the Realm, breakers of priſons, burners of 
houſes, makers of falſe money, counterfeiting of the 
King's Seal, and the like ; it is then ordained, that if 
the Sheriff or any other, let any go at large by ſure- 

„ that is not repriſable, whether he be Sheriff, Con- 

ble, or any other that hath the keeping of priſons, 
and thereof be attainted, he ſhall loſe his Office and 
Fee for ever; ſo that it extends to the common 
Goalers and Keepers of priſons, to direct them in 
what caſes they tha 
caſes not: and that they ſhall not be Judges whom 
to let to replevin, and whom to keep in priſon z but 
it extends not to the Judges, for it the makers of 
the Statute had meant them in it, they ſhould have 

a pain or penalty upon them alſo. 
. 1 your Lordſhip's fa- 
vour, that as this caſe is, there ſhould have bas a 
cauſe of the commitment expreſſed, for theſe Gen- 
tlemen are brought hither by Writ ad ſubjiciendum, 
if they be charged; and ad recipiendum, if they be 
not charged; and therefore, in regard there is no 


charge againſt them, whereupon they ſhould be de - 


tained in priſon any longer, we deſire that they may 
be bailed or diſcharged by your Lordſhip. 


My. Selden's Argument at the King's-Bench Bar the 
| fame Day. 


Y Lords, I am of Counſel with Sir Edmund 

Hampden, his caſe is the ſame with the other 
rwo Gentlemen : I cannot hope to ſay much, after 
that that hath been ſaid ; yet if it ſhall pleaſe your 
Lordſhip, I ſhall remember you of ſo much as is 
befallen my lot. Sir Edmund Hampden is brought 
hither by a Writ of Habeas Corpus, and the Keeper 
of the Gatehouſe hath returned upon the Writ, that 
Sir Edmund Hampden is detained in priſon per ſpeciale 
mandatum domini Regis, mibi fignificatum per War- 
ranium duorum Privati Concilii difti domini Regis. 
And then he recites the warrant of the Lords of the 
Council, which is, that they do will and require 
him to detain this Gentleman till in priſon, letting 
him know that his firſt impriſonment, Sc. 

May it pleaſe your Lordſhip, I ſhall humbly 
move you that this Gentleman may alſo be bailed ; 
for under favour, my Lord, there is no cauſe in the 
Vo. VII. 


brought by Sir Tho. Darnel, Me. 


Il let men to bail, and in what ſpec 
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return; why he ſhould be any farther impriſoned and 
reſtrained of his liberty. . 

My Lord, I ſhall ſay ſomething to the form of 
the Writ, and of the return; but very little to them 
both, becauſe there is a very little left for me to ſay. 

My Lord, to the form, I ſay it expreſſeth no- 
thing of the firſt caption, and therefore it is inſuffi- 
cient; I will add one reaſon; as hath been ſaid : the 
Habeas Corpus hath only theſe words, quod babeas 
corpus ejus una cum cauſa detentionis, & non captionis. 
But, my Lord, becauſe in all impriſonment, there 
is a cauſe of caption and detention, the caption is to 
be anſwered as well as the detention. 6." 

I have ſeen many Writs of this nature, and on 
them the caption is returned, that they. might ſee 
the time of the caption, and thereby know whether 
the party ſhould be delivered or no, and that in re- 
gard of the length of his impriſonment; _ 

The next exception I take to the form is; that 
there is much uncertainty in it, ſo that no man can 
tell when the writ came to the Keeper of the priſon, 
whether before the return or after; for it appears 
not when the King's command-was for the commit- 
ment, or the ſignification of the Council came to 
him, It is true, that it appears that the Warrant 
was dated the 7th of Nevember ; but when it came 
to the Keeper of the priſon, that appears not at all: 
and therefore as for want of mentioning the ſame 
time of the caption, ſo for not expreſſing the ſame 
time when this warrant came, I think the return is 
faulty in form, and void. 

And for apparent contradiction alſo, the return 
is inſufficient z for in that part of the return which is 
before the Warrant, it is ſaid, Quad detentus eſt per 
iale mandatum domini Regis. The Warrant of 
the Lords of the Council, the very ſyllables of that 
Warrant are, that the Lords of the Council do will 
and require him ſtill to detain him, which is con- 
trary to the firſt part of the return. 

Beſides, my Lord, the Lords themſelves ſay in 
another place and paſſage of the Warrant, that the 
King commanded them to commit him, and ſo it is 
their commitment; ſo that upon the whole matter, 
there appears to be a clear contradiction in the te- 
turn, and their being a contradiction in the return, 
it is void. | 

Now, my Lord, I will ſpeak a word or two to the 
matter of the return; and that is touching the im- 
priſonment, per ſpeciale mandatum domini Regis, by 
the Lords of the Council without any cauſe ex- 
prefled, and admitting of any, or either, or both of 
theſe to be the return: I think that by the conſtant 
and ſettled Laws of this Kingdom, without which 
we have nothing, no man can be juſtly impriſoned 
by either of them, without a cauſe of the commit- 
ment expreſſed in the return. My Lord, in both 
the laſt Arguments the Statutes have been mentioned 
and fully expreſſed : yet I will add a little to that 
which hath been ſaid. | 

The Statute of Magnus Charta, cap. 29. that 
Statute if jt were fully executed as it ought to be, 
every man would enjoy his liberty better than he 
doth. | | =, 1 

The Law faith exprefly, no Freeman ſhall be im- 
priſoned without due procefs of the law ; out of the 
very body of this Act of Parliament, beſides the ex- 

lanation of other Statutes, it appears, Nullus liber 
mo capiatur vel impriſonatur nift per legem terre. ' 
My Lord, I know theſe words legem terre, do lex'e 
the queſtion where it was, if the interpretation of the 
Statute were not. But I think under your Lord- 
R | | ſhip's 
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ſhip's favour, there it muſt be intended by due courſe 
of law, to be either by preſentment or by indictment. 

My Lords, if the meaning of theſe words, per le- 

gem terre, were but, as we ule to ſay, according to 
the laws, which leaves the matter very uncertain ; 
and per ſpeciale mandatum, &c. be within the mean- 
ing of theſe words, according to the law; then this 
Act had done nothing. The Act is, No Freeman 
ſhall be impriſoned but by the law of the land ; if 
you will underſtand theſe words, per legem lerræ, in 
the firſt ſenſe, this Statute ſhall extend to Villeins as 
well as to Freemen; for if I impriſon another man's 
Villein, the Villein may have an action of falſe im- 
priſonment. But the Lords and the King (for then 
they both had Villeins) might impriſon them; and 
the Villein could | ave no remedy. But theſe words 
in the Statute per leg em terre, were to the Freeman, 
which ought not to be impriſoned, but by due pro- 
ceſs of law : and unleſs the interpretation ſhall be 
this, the Freeman ſhall have no privilege above the 
Villein. 

So that I conceive, my Lord, theſe words, per 
legem terre, muſt be here ſo interpreted, as in 42 
Eliz. The Bill is worth obſerving, it reciteth that 

divers perſons without any writ or preſentiment 
were calt into priſon, Ec. that it might be enacted, 
that it ſhould not be ſo done hereafter. The anſwer 
there is, that this is an article of the great Charter, 
this ſhould be granted. So that it ſeems the Statute 
is not taken-to be an explanation of that of Magna 
Charta, but the very words of the Statute of Magna 
Charta. . 

I will conclude with a little obſervation upon theſe 
words, nec ſuper eum mittimus z which words of 
themſelves ſignify not ſo much, a man cannot find 
any fit ſenſe 2 them. i 

But, my Lord, in the 7th year of King Jobn, 
there was a great Charter, by which this Statute in 
the gth of Henry III. whereby we are now regulated, 
was framed, and there the words are, nec eum in 
carcerem mitiimus, we will not commit him to pri- 
ſon ; that is, the King himſelf will not; and to juſti- 
fy this, there is a ſtory of that time in Matthew Pa- 
ris, and in that Book this Charter of King Jobn is 

| ſet down at large, which Book is very authentick, 
and there it is entred : and in the gth of Henry III. 
he ſaith, that the Statute was renewed in the ſame 
words with the Charter of King Jobn. And, my 
Lord, he might know it better than others, for he 
was the King's Chronologer in thoſe times: and 
therefore, my Lord, ſince there be ſo many Reaſons, 
and- ſo many Precedents, and ſo many Statutes, 
which delare that no Freeman whatſoever ought to 
be impriſoned, but according to the laws of the 
land; and that the liberty of the ſubje& is the 
higheſt inheritance that he hath ; my humble requeſt 


is, that according to the ancient laws and privileges. 


of this Realm, this Gentleman, my Client, may 
be bailed. 


The Argument of Mr. Calthrop, at the King's-Bench 
Bar, 22 Novembris, Mich. 3 Caroli Regis. 


IR Jobn Corbet being brought to the King's 
Bench Bar, with Sir Edmund Hampden, Sir Wal- 
ter Earl, and Sir Jobn Heveningham, who were alſo 
brought thither by ſeveral writs of Habeas Corpus, 
with the ſame return; I being aſſigned by the Court 
of King's Bench, upon a petition delivered, to be 
of Counſel with Sir Jobn Corbet, did move that Sir 
Jobn Corbet might be diſcharged of his impriſon- 
ment, and put in bail; for I did conceive that the 
4 
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teturn of this Habeas Corpus was inſufficient, both 
in the matter of the return, and in the manner of 
the return, and ſo there ought not to be a longer de- 
taining of Sir John Corbet in priſon. For as to the 
manner of the return, it is not laid down preciſely, 
that Sir Jobn Corbet is detained in priſon by the ſpe- 
cial commandment of the King, ſignified by the 
warrant of the Lords of the Council; the which is 
not a direct affirmation that he is detained by the 
ſpecial command of the King, but that the Lords of 
the Council by their warrant have ſignified: unto 
him that he was committed and ſtill detained by the 
ſpecial command of the King. 

And howſoever the Lords of the Council had 
ſignified that he was detained by the commandment of 
the King, yet it may be he was not detained by the 
commandment of the King ; for their ſignification 
of the ſame by warrant may be untrue, and the 
warrant of the Lords of the Council that is re- 
turned in hæc verba, importeth that the Keeper of 
the Gatehouſe rather took upon him to return, 
that it was ſignified unto him by the warrant of the 
Lords of the Council, that Sir John Corbet was 
committed and detained by the ſpecial command- 
ment of the King; becauſe if the Keeper had taken 
upon him to affirm it upon his return, then needed 
he not to have returned the warrant of the Lords 
of the Council: and the warrant itſelf ſneweth that 
he had only his information from the Lords of the 
Council. For their warrant is to let the Keeper 
know, that both the firſt commitment, and this 
direction for the continuing of him in priſon, were 
and are by his Majeſty's ſpecial commandment ; 
and I do not ſee, as this return is made, that an ac- 
cord upon the caſe can lie upon the Keeper of the 
Gatehouſe, if Sir John Corbet was not committed 
nor detained by the ſpecial commandment of. the 
King, ſo long as the warrant of the Lords of the 
Council be returned as it was made, becaufe he 
doth return the ſame as the Significavit of the 
Lords by their warrant. Regiſter 65. the writ of 
Excommunicat* Capiend goeth, Rex vicecom Lin- 
coln S. fignificavit nob”. venerabilis pater Henricus 
Lincolnienſis Epiſcopus per Literas ſuas Patentes 
quod R. ſuus Parochial* propter ſuam manifeſtam 
contumac authoritate ipfius Epiſe* ordin' excom? eſt, 
nec ſe vult per cenſuram Ecclefraſticam juſtic ar &c. 
tibi præcipimus quod prædit R. per corpus ſuum ſe- 
cundum conſuetud Angliæ Juſtic Sc. And yet no 
man will ſay that there is an information of the 
King, that R. is excommunicated, but only that the 
Biſhop of Lincoln had ſignified unto him that R. 
was excommunicated. And in Fitz. Nat. Br. 663. 
and Regiſter 65. it appears that the form of the writ 
of Excommunication deliberand is, Rex Vicecom* 
London Salut”. Cum Thom' Jay allutar London qui 
nuper ad denuntiat. venerabiÞ patris Archiep” Eborum 
pro contumaciis ſuis ratione contractus in civitate no- 
ſtra Eborum habit“ ut dicebat. tanguam excom & cla- 
ves Eecigſiæ contemnent' per og ms ſecundum con- 
ſuetud* Anglie per te juſtic” præcepimus, donec EF, 
eſſet ſatisfa eid* Archiepiſcop. ad ſatisfaciendum Deo 
et ſantte eccleſiæ, ſufficientem expoſuit cautionem, | 
quod eidem Archiepiſcopus offic. Archidiac. London, 
mutuæ viciſſitudin obtentu ſcripfit ut ipſum abſolvat ab 
excom" ſenten' memorata ficut idem Archiepiſcopus per 
Literas ſuas patentes nob fignificavit, tibi precipimus 
quod pred” Thom, cum tibi conflare poterit ipſum ab 
excom predif” per predit?” Official abſalvi a Priſon 
qua detinetur fi ea occaſione & non alia detineat* in 
eadem ſine. dilatione deliberari fac. And yet it 

| 8 


16299 : 
cannot be ſaid, that although the King recited in 
his writ that the Archbiſhop had Ggnified unto him 
that he had written unto the Official of the Arch- 
deacon, that the King ſaid, that the Archbiſhop had 
written 3 for he doch not affirm ſo much preciſely, 
but only referreth himſelf unto the Certificate of 
the Archbiſhop. 45 ity ©: 

Plowden 122. Buckley and Rivers's caſe, it is put, 
that if a man will bring an action of debt upon an 
obligation, and declare that it appears by the obli- 
gation that the defendant ſtood, bound to the plain- 
tiff in twenty pounds, the which he | hath not paid, 
this declaration is not z infomuch as it is not 


alledged by matter in fact, that he was bound unto, 


him in twenty pound, but the deed-is alledged by 
recital only, 21 Ed. IV. 43. | 
Plowden Com 126. & 143. Browning and Bee- 
fon's caſe. | 
The Abbot of Valibam being appointed collector 
of a Diſme granted unto the King, in diſcharge of 
himſelf, in the Exchequer, pleadeth, Quo inter re- 
cordat Ter, Paſc. anno 15. domini Regis Edwardi J. 
inter alia continetur quod R. 2. had granted unto the 
5 of the ſaid Abbot, that he nor any of 
is ſucceſſors ſhould be any collectors of any Diſmes 
to be granted afterwards, and it was adjudged that 
this plea was ill. it 
For the ſaying [It was contained among the Re- 
cords, ] it is no preciſe affirmation that the King had 


granted to his predeceſſors, that they ſhould be diſ- 


charged of the collecting any Diſmes, but it is on! 
an allegation by way of recital, and not by preci 
affirmation, the plea may not be good. 

2 3 Mar, Dyer 117. & 118. the plaintiff 
reply in bar of all pleadeth, that John Abbot of . 
was ſeized of his lands in right of his Church, and 
ſo ſeized by. the aſſent of the tenant by indenture, 
14 Hen. 4. teſtat” quod predif# Abbat” & convent' 
demiſerunt & tradiderunt unto the plaintiff; and 
ruled, that this form of pleading was ill, inſomuch 
as it was not alledged by precile affirmation, quod 
demiſtrunt, ſed indentura teftatur, quod demiſerunt ; 
which is not ſufficient, inſomuch as it is only an al- 
legation by way of recital, that-the indenture doth 
witneſs, and the ſame indenture may witneſs ſo 
much, and yet not be a demiſe,  _ 

And if in pleading there muſt be direct affirma- 
tion of the matter alledged, then 2 fortiori in a re- 
turn, which muſt be more preciſe than in pleading, 
and ſo by all the caſes I have formerly touched, it 
appeareth that. this return is no expreſs affirmation 

the Keeper of the Gatehouſe, that Sir Jobn Cor- 
bet is detained: in priſon by the ſpecial command- 
ment of the King, but only an affirmation of the 
Lords of the Council, who had ſignified unto him 
that his detainment in priſon was by ſpecial com- 
mand of the King. 


The return which ought to be certain, and punc- 
tual, and-affirmative, and not by the way of — 


mation out of another man's mouth, may not 


he good, as appeareth by the ſeveral books of our 


23 Ed. 3. Rex vic 181. upon a Homine reple- 
Ciando, againſt the Abbot of C. the Sheriff return- 
eth that be had ſent to the Bailiff of the Abbot, 
that anſwered him, that he was the Villain of the 
Abbot, by which he might not make deliverance, 
and a Sicut alias was awarded, for his return was in- 
ſufficient ; inſomuch that he had returned the an- 
"eas 77 Bailiff of the Abbot, where he ought 

Vor. VII. | 
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priſe, will be utterly unlawful. 
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to have returned the anſwer of the Abbot himſelf 
out of his own mouth | 

Trin. 22 Ed. 2. Rot. 46. parent vil“ & Burg. 
Eveſque de Norwich, rep!” 68. Nat. Br. Caſe 34 
Fitz. Nat. Br. 65. & 34 Ed. 3. Excom 29. the 
caſe appeareth to be ſuch in a treſpaſs ;_ the de- 
fendant pleadeth, the plaintiff is excommunicatez 
and ſheweth forth the letter of the Biſhop of Lin · 
coln, witneſſing that for divers contumacies, Ee. 
and becauſe he had certified no excommunic done 
by himſelf, but by another, the letter of Excom- 
munication was annulled, for the Biſhop ought to 
_ certified his own act, and not the act of an- 

er. 

Hillarii 21 Hen. 8. Rot. 37. it appeareth by the re- 
turn of an Habeas Corpus, that Jobn Parker was com- 
mitted to priſon for ſecurity of the peace, and for 
ſuſpicion of felony, as per mandatum domini Regis 
nunciatum per Robertum Peck, de Clifford's-Inn ; and 
upon his return, John Parker was bailed: for the 
return Commiſſ. ſuit per ſpeciale mandatum domini 
Regis, nunciatum per Robertum Peck, was not good, 
inſomuch that it was not a direct return that he was 
committed per mandatum domini Regis. : 

And for the firſt point, I conclude, that this re» 
turn is inſufficient in form, inſomuch that it doth 
not make a preciſe and direct return, that he was 
committed and detained by the ſpecial command of 
the King, but only as it was ſignified by the war · 
rant of the Lords of the Council, which will not 
ſerve the turn. And upon the book of 9 Hen. 6. 44. 
the return of the cauſe of a man's Impriſonment 
ought to be preciſe and direct upon the Habens Core 


' pus, inſomuch as thereby to be able to judge of the 


cauſe, whether it be ſufficient or not: for there may 
not any doubt be taken to the return, be it true or 
falſe, but the Court is to accept the ſame as true; 
and if it be falſe, the party muſt take his remedy 
And as concerning the matter of the return, it 
will reſt upon theſe parts. 
Firſt, Whether the return, that he is detained in 
iſon by ſpecial commandment of our Lord the 
ing, be good or not, without ſhewing the nature 
of the commandment, or the cauſe whereupon the 
commitment is grounded in the return. | 
The ſecond is, Whether the time of the firſt 
commitment by the commandment of the King, not 
appearing to the Court, is ſufficient to detain him in 


iſon. 0 a 
"Thirdly, Whether the impriſonment of the ſubs 
jects without cauſe ſhewed, but only by the com» 
mandment of the King, be — by the Laws 
and Statutes of this Realm. 1331 

As to the firſt part, I find by the books of our 
law, that commandments of the King are of ſeveral 
natures, by ſome of which the impriſonment of a 
man's body is utterly unlawful : and by others of 
them, although the impriſonment may be lawful, 
yet the continuance of him without bail or mains 

There is a verbal command of the King, which is 
by word of mouth of the King's only; and ſuch 
commandment by the King, by the books of our. 
law, will not be ſufficient either to impriſon a man, 
or to continue him in priſon, 16. 6. Monfirans de 
faif? fi, upon an action of treſpaſs ht for cut 
ting of trees, . the defendant pleadeth that the place 
where he cut them is parcel of the Manor of D. 
CO" King is ſeized in fee, and the King 
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com- 
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dommanded him to cut the trees, and the opinion 
of the Coutt there is, that the plea in bar was ill, 
becauſe he did not ſhew any ſpecial commandment 
of the King; and there it is agreed by the whole 
Court, that if the King commandeth one to arreſt 
another, and the party commanded. did arreſt the 
other, an action of treſpaſs or falſe impriſonment 
is maintainable againſt the party that arreſted him, 
although it were done in the preſence of the King. 
39 U. VI. 17. where one juſtifieth the ſeizure of 
the goods of a perſon that is outlawed by the com- 
mandment of the King, ſuch a party being no Of- 
ficer, may not in an action brought againſt him 
have any aid of the King; for ſuch a command- 
ment given to one that is not an Officer, will not 
any ways avail him, that is to juſtify himſelf by 
the return of that commandment. | 
37 Hen. VI. 10. If the King give mea thing, and 
I take'the ſame by his commandment by. word of 
mouth, it is not juſtified by law; nothing may paſs 
without matter of Record. | 
10 Hen. VII. 7. C17. 18. it is agreed, that 
Juſtices may command one to arreſt another that is 
in their view.or preſence, but not one that is out of 
their view or. preſence, (1 Croke. Holliday V. Oxen- 


e.) | 

1 Keble 10 Hen. VII. 13. ſaid, that where one 
is arreſted by a parol command in their view or pre- 
ſence, it is fitting that a record may be made of it, 
inſomuch that without ſuch a record there can hardly 
be a juſtification in another Term. i 
-- Secondly, There is a commandment of the King 
his Commiſſion, ' which according to Calvin's 
caſe in Coke's ſeventh Report, it is called by him, breve 
mandatum non remediabile; and by virtue of ſuch a 
commandment, the King may neither ſcize the goods 
of his ſubject, nor impriſon his body, as it is reſolved 
in 42 H. pl. 5. where it is agreed by all the Juſtices, 
that a Commiſſion to take a man's goods, or impri- 
fon his body without indictment or ſuit of the par- 
ty, or other due proceſs, is againſt the law. I 
Thirdly, There is a commandment of the King, 
which is grounded upon a ſuggeſtion made to the 
King or to his Council; and it a man be committed 
to priſon by ſuch a ſuggeſtion, by commandment of 
the King, it is unlawful, and not warranted by the 

Law of the Realm. | "nt | 
The 25th of Edw. III. cap. 4. de provifionibus, 
whereas it is contained in the great Charter of the 
Franchiſes of England, that none ſhall be impriſoned 
or arreſted of his Freehold or of his Franchiſes, 
nor of his free Cuſtoms, but by the law of the land. 
It is awarded, conſented and eſtabliſhed, that 
from henceforth none ſball be taken by petition or 
fuggeſtion made to our Sovereign Lord the King, 
or to his Council, until it be by indictment or pre- 
ſentment of his good and lawful neighbours, where 
fuch deeds are done in due manner, or by proceſs 
made by writ original at the common law; nor that 
none ſhall be arreſted of his Franchiſes, nor of his 
Freehold, unleſs he be duly brought in, and anſwer, 
and forejudged of the ſame by way of law : and if 
any thing be done againſt the ſame, it ſhall be re- 


dreſſed and holden for nought. 


37 Ed. III. cap. 10. although it be contained in the 
great Charter, that no man be taken or impti ſoned 
or put out of his free hold, without due proceſs of the 
law; nevertheleſs divers perſons make falſe ſuggeſ- 
tions to the King himſelf, as well for malice as other- 
wile, whereby the King is often grieved, and divers 


— 


16. .Procerdings on the Habeas Corpus, 


the ſubjects. | 


- 
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of the Realm put in great damages, contrary to the 
form of the ſame Statute. | ie en 
Wherefore it is ordained, that all they that make 
ſuch ſuggeſtions, be ſent with their ſuggeſtions to 
the Chancellor or Treaſurer, and they and every of 
them find ſureties to purſue their ſuggeſtions, and 
endure the ſame pain as the other ſhould have had 
in caſe that his fuggeſtion be found untrue ; and 
that then proceſs ot the law be made againſt them, 
without being taken or impriſoned againſt the form 
of the ſame Charter, and other Statutes. + 
So that it appeats by theſe ſeveral Statutes, that 
ſuch commandments of the King as are grounded 
upon ſuggeſtion, either made to himſelf or to his 
Council fo the impriſonment of a man, are againſt 
the law. 5+: V4-.03"428 9 1719997 
Fourthly, I find that there is a commandment of 
the King which is made under his hand, with his ſig- 
net; for in the fourth and the fifth of Philip and Ma- 
ry, Dyer 162. where the Statute of 1 Ric. 2. cap. 1 7. 
reſtraineth the Warden of the Fleet for letting any 
man at large that is in upon judgment at the ſuit of 
any man, except it be by Writ or other command- 
ment of the King; it was doubted, whether the 
Queen by letter under her hand and privy- ſignet 
doth. give commandment. to the Warden of the 
Fleet to ſuffer a man that is there in execution to go 
about his buſineſs, or the affairs of the Queen; whe- 
ther this be a warrantable command or not within 
the Statute: and the Law hath always been con- 
ceived upon that book, that ſuch a commandment 
is not warrantable by Law. Andif ſuch a command 
will not ſerve the tutn, to give unto a. mun his li- 
berty, which the law favoureth, and had the coun- 
tenance of an Act of Parliament for the doing of it; 
then I conceive it ſhould be a mote ſtrong caſe, the 
King ſhculd not have power by his commandment 
to impriſon a man without due proceſs of the Law, 
and reſtrain him of his liberty when there had been 
ſo many Acts of Parliament made for the liberty of 


1 


pp * 


.  Fifthly, I do find that there is the com 
of the King, which is by his Writ under the Great - 
Seal, or the Seal of the Court out of which ĩt iſſueth, 
Regiſt. f. 69, & 70. In the Writ de cautione admit 
tenda, | find the words, 'mandatum Regis ex 
ed to be Meve Repis, for the Writ goeth: Rex vic 
ſalutem. Cum nuper ad reguiſitianem S. de Ile cauo- 
nici Lincolne venerabilis Patris H. Lincoln. Epiſcopi 
ip/q in rematis agente Vicarii general. per Literas ſuas 
Patentes nobis fignificantes Nicbo. B. ditt. Lincoln. 
Dioc. propter manifeſtum contumac iam Autbburitate ip- 
Aus e. Ordinar. excommunicat. eſſe ner i velle 
Sc. vobis præceperimus quod prefat. Ec.” ſatisfattum 
ex parte ipfius M. qui-virtute mandati naſtri predit?. 
per vos Capt. & in Priſon. naſtra de Newgate detent. 
exiſtit, &c. nos nolentes quod præſat. N. per breve no- 
firum pr edi. via praciudatur c. proſegui / poſſit in 
forma Juris makim. &c. integer eſſe debeat, uobis 
precipimus quod ſcire (ic. quod fit ci quare predit?. 
N. a Priſona præditi. deliberuri non debeat. | Rex 
Juſticiar* ſuis de Banco ſalut. Cum nos nuper ad figni- 
ficationem $ de Iſle Ac. uſgue ibi excommunicat. exti- 
tiſſe, nec ſe velle c. eſſet ſatisfadtum tx parte i pus N. 
viriute mandati naſtri pred. cap. & in Pri ſona noſtra 
de Newgate tunc detenti, &c. et noieutes en prevexia' 
prefato N. per breve naſtrum pred. via præcludat: quo 
minus appellat. ſue negotium c. proceſſerat. & ap- 
pellant. ſtatut. c. per breve: naſtrum preciperimus 
prefat. vic. quod ſcire facerem, Cc. vobis fg nißc. 69 
| . _  Cconjult. 
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conſult. & circumſpell. in placitis per breve predict. 


coram vobis pendentibus procedere valeatis ſecundum le- 


gem & conſuetudinem Regni nr. 

« Stamf. 72. 5 E. III. c. 8. x E. III. c. 9. faith, 
that every Capios in a perſonal action is a command - 
ment of the King, for it is Præcipimus ſili quod ca- 
pias Cc. and yet the defendant, as there it is ſaid, is 
repleviſable by the Common Law. 7 K. 20. 4. Cal- 
vin's caſe, ſaith that there are two kind of Writs, 
vix. brevia mandatoria & remedialia, & brevia man- 
datoria & non remedialia. Brevia' mandatoria & re- 
medialia, are Writs of right, formedon, &c, debts, 
treſpaſſes, and ſhortly all Writs real and perſonal, 
whereby the party wronged is to recover ſomewhat, 
and to be remedied for that wrong which is done 
unto him. 1 W : 

Sixthly, I do find by our: Books of Law, and by 
the Regiſter, that this ſpecial mandatum domini Regis, 
is expounded to be this Writ, and that the law taketh 
no notice of any other ſpeciale mandatum, than by 
this Writ. - The which being ſo, when the return is 
made, that he is impriſoned and detained in priſon 
by the ſpecial commandment of the King, how can 
the Court adjudge upon this return, that Sir Jobn 
Corbet ought to be kept in priſon, and not to be 
bailed 3 when the nature of the ſpecial command- 
ment is not ſet forth in the return, whereby it may 
appear unto the Court that he is not bailable ? In 
Bracton, c. 12, 112. you ſhall ſee a Writ reciting, 
Præcipimus tibi quod non implacites nec implacitari 
permiltas talem de libero tenemento ſuo tali villa, fine 
ſpeciali precepto naſtro vel Capitalis Fuſticiar* noſtri. 

- Andthe-reaſon of it there is given, quia nemo de 
libero tenemento fine brevi five libello conventionali niſi 
gratis voluerit  reſpondebit. So as the exception of 
ſpecial commandment by the very book, appeareth 
to be breve five libellus conventionalis, Regiſt. 271.the 
Writ: of Manucaption goeth in this manner: Rex 

Ute. Salut. Cum nuper affignaverimus dilettos & fideles 
noftros A. B. & C. D. ad inguiſitiones de forſtallariis 
& tranſgreſſionibus contra formam ftatuti dudum apud 
Winton.' editi in com. tuo faciend & ad illos quos inde 
culpabiles invenirent. capiend. & in Priſona noſtra ſal- 
vo cuſtod. faciend. donc aliud inde præcepiſſemus quod 
C. D. & E. pro bujuſmedi forſtallamentis & tranſ- 
grefſionibus. unde coram prefat.. A. B. & C. indidt. ſue- 
rint, capt. & in priſona de L. detent. exiſt. d qua deli- 
berari non paſſunt, fine mandato naſtro ſpeciali, nos 
volentes ei ſdem C. D. & E. gratiam in bac parte facere 
ſpecialem, libi precipimus quod i predit?. C. D. & 
Z. accafione: predit?, & non alia in Priſona prædict. 


detineantur, & pro tranſgrefſionibus illis ſecundum le- 


gem & conſuetudinem Regni naſtri Angliæ replegiabiles 
exiſtunt Sc. tunc impos C. D. & E. a Priſona pre- 
diss. fi ea occaſſone & non alia detineantur in eadem, in- 
terim deliberari facias per manucapt. ſupraditt. & ba- 


beas ibi tunc coram præfat. Juſticiar. nomina manu- 


capt. illorum & boc breve. 
And the expoſition of this /peciale mandatum domini 
Regis, mentioned in the Writ, is expounded to be 
breve domini Regis, and thereupon is this Writ di- 
reed unto the Sheriff for the delivery of them. 
And ſo much for the firſt branch of the firſt part: 
I-conclude, that the ſpecial command of the King 
without ſhewing the nature of the commandment of 
the King, is to general, and therefore inſufficient 
for he ought to have returned the nature of the 
commandment of the King, whereby the Court 
might: have adjudged upon it, whether it were ſuch 
a commandment that the impriſonment of Sir Fob» 
Corbet be lawful or not OT whether it were ſuch a 
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commandment of the King, that although the im- 
priſonment were lawful at the firſt, yet he might be 
bailed by law. if | 1 
And as for the general return of /peciale manda- 
tum domini Regis, without ſhewing the cauſe of the 
impriſonment cither ſpecial or general, I hold; that. 
for that cauſe alſo the return is inſufficient. wr 
Firſt, in regard of the Habeas Corpus, which is 
the commandment of the King only, made the 1 gth 
of November. _ | 
According to the Tefte of the Writ, commanding 
the Keeper of the Gatehouſe to have the body of Sir. 
Jobn Corbet, una cum cauſa detentionis, & ad ſubji- 
ciendum & recipiendum ea que curia noſtra de eo ad 
tunc ibid. ordinar. contingat*, So as the command- 
ment of the Writ being to ſhew the cauſe of his de- 
taining in priſon, the Keeper of the Gatehouſe, doth 
not give a full anſwer unto the Writ ; unleſs the 
cauſe of the detainment in priſon be returned ; and- 
the Court doth not know how to give their judg- 
ment upon him, either for his impriſonment, or for 
his diſcharge, according to the purport of the Writ, 
when there is not a cauſe returned. And foraſmuch 
as upon an Excommengement certified, it hath been 
adjudged oftentimes that Certificates were inſuffi- 
cient, where the cauſe of the commitment hath not 
been certified; that the Court might adjudge whe- 
ther the Eccleſiaſtical Judges, who pronounced the 
excommunication had power over the original cauſe 
according to the Book of 14 Hen, IV. 14. 8. Rep; 
68. Trollop's caſe, and 20 Edw. III. Excommenge- 


ment 9. 


So upon an Habeas Corpus in this Court, where a 
man hath been committed by the. Chancellor of 
England, by the Council of England, Marches of 
Wales, Warden of the Stanneries, High-Commiſ- 
ſion, Admiralty, Dutchy, Court of Requeſt, Com- 
miſſion , of Sewers or Bankrupts ; it hath ſeveral 
times been adjudged that the return was inſufficient, 
where the particular cauſe of impriſonment hath nor 
been ſhewn, to the intent that it might appear, that 
thoſe that committed him had juriſdiction over the 
cauſe, otherwiſe he ought to be diſcharged by the 
law : and I ſpare to recite particular cauſes in every, 
kind of theſe, becauſe there are ſo many precedents | 
of them in ſeveral ages of every King of this Realm: 
and it is an infallible maxim of the law, That as 
the Court of the King's-Bench, and Judges, ought 
not to deny an Habeas Corpus unto any priſoner that 
ſhall demand the ſame, by whomſoe ver he be com- 

nitted ; ſo ought the cauſe of his impriſonment to 
be ſhewn upon the return, ſo that the Court may 
adjudge of the cauſe, whether the cauſe of the im- 
priſonment be lawful or not. And becauſe I will 
not trouble the Court with ſo many precedents, but 
ſuch as ſhall ſuit with the cauſe in queſtion, I will 
only produce and vouch ſuch precedents, where the 
party was committed either by the commandment 
of the King, or otherwiſe by the commandment of 
the Privy-Council, which Stamferd. fol. 72. termeth 
the mouth of the King; ſuch Acts as are done by 
the Privy-Council, being as Acts done by the King 
himſelf, | 0 PRO 

And in all theſe cauſes you ſhall find that there is 
a cauſe returned as well as a /peciale mandatum domi 
ni Regis &c. or mandatum Privati Concilii domini 
Regis, whereby the Court may adjudge of the cauſe, 
and bail them if they Hall ſee cauſe. | 

In the 8th of Hen. VII. upon return of an Habeas 
Corpus awarded for the body of one Roger Sherry, it- 
appeareth that he was committed by the Mayor of 
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Windſor fot ſuſpicion of felony, and ad ſettam ipfius 
Regis pro quibuſcam feloniis & e Ulle ac per 
mandatum domini Regis. 21 Heng VII. upon the re- 
turn of an Habeas Corpus ſent for the body of Hugh 
Pain, it appeared that he was committed to priſon, 
ger maudal um dominorum Privati Concilii domini Re- 
gis pro ſuſpicione felonie, 

Primo Henrici Oftavi, Rot. 9. the return of 
an Habeas Carpus ſent for the body of one Thomas 
Harriſon and others, it appears that they were com- 
mitted to the Earl of Shrewsbury, being Marſhal of 
the houſhold, per mandatum domini Regis, & pro 


ſuſpiciene feloniæ, & pro homicidio facto ſuper Mare. 


& 4 Philip. & Marie, upon a return of an» 
Habeas Corpus, ſent for the body of one Peter Man, 


it appeareth that he was committed pro ſuſpicione fe- 


leni, ac per mandatum domini Regis & Regine. 


4 & 5 Philippi & Marie, upon the return of an 


Habeas Corpus ſent for the body of one Thomas 
Newport, it appeared that he was committed to the 
Tower, pro /uſpicione contrafass monetæ per priva- 
tum Concilium domini Regis & Reginæ. 

33 Elizabethe » zee the return of an Habeas Cor- 
pus for the body of one Laurence Brown, it appear- 


eth that he was committed, per mandatum Privati 
Contilii demine Reginæ pro diverfis cauſis ipſam Regi- 


nam langen ac etiam pro ſuſpicione proditionss. 


So as by all theſe precedents it appeareth where 


the return is either, per mandatum domini Regis, or 
per mandatum dominorum Privati Concilii domini Re- 
gis, there is alſo a cauſe over and beſides the man- 


datum returned. As to that which may be object- 


ed, that per mandatum demini Regis, or Privati 

Concilii domini Regis, is a good return of his impri- 

ſonment, I anſwer, T . 
Firſt, That there is a cauſe: for it is not to be 


preſumed that the King or Council would commit 


one to ptiſon without ſome offence; and therefore 


this mandatum being occaſion'd by the offence or - 


fault, the offence or fault muſt be the cauſe, and 
not the command of the King or Council, which is 
occaſion'd by the cauſe. | | 
Secondly, It appears that the juriſdiction of the 
Privy-Council is a limited juriſdiction, for they 
have no power in all cauſes, their power being re- 
ſtrained in certain cauſes by ſeveral Acts of Parlia- 
ment, as it * by the Statute of 20 E. III. c. 
11.25 E. III. c. 1. Stat. 4. (vide 4 Inftit. p. 53.) the 
private petition in Parliament permitted in the 1K. II. 
where the Commons petition that the Privy- Council 
might not make any ordinance againſt the Common 
Law, Cuſtoms or Statutes of the Realm ; the 4 Hen. 
IV. cap. 3. 13 Hen. IV. 7. 31 Hen. VI. And their 
Juriſdiction, being a limited juriſdiction, the cauſe 
and grounds of their commitment ought to appear, 
whereby it may appear if the Lords of the Council 
did commit him for ſuch a cauſe as was within their 
juriſdiction: for if they did command me to be 
committed to priſon for a cauſe whereof they had 
not juriſdiftion z the Court ought to diſcharge me 
of this impriſonment. And howſoever the King is 
Vicarius Dei in terra, yet Brafton, cap. 8. fel. 107. 
ſaith, quod nibil aliud poteſt Rex in terris cum fit Mi- 
niſter Dei & Vicarius, quam ſolum quod de jure poteſt, 
nec obſtat, quod dicitur quod principi placet, legis babet 
wvigorem, quia ſequitur in fine legis cum lege Regia que 
de ejus imperio lata eſt; id eft, non quicquid de volun- 
tate Regis temere preſumptum eſt, ſed animo condendi 
Jura, ſed quod confilio Magiftratuum ſuorum R ege au- 
thor. præſtant & babita ſuper hoc deliberatione & 
wat. ref}, fuer. deſinit. Poteſtat. itaque ſua juris eſt, 


- 
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& now injuriz. The which being fo, then alſo it 
ought to appear upon what cauſe the King commit- . 
teth one to priſon ; whereby the Judges, which are. 
indifferent between the King and his Subjects, 'may 
judge whether his commitment be againſt the Laws 
and Statutes of this Realm or not. U. n 
Thirdly, It is to be obſerved, that the King's 
command by his writ of Habeas Corpus, is ſince the 
commandment of the King for his commitment; 
and this being the latter commandment, ought to- 
be obeyed : wherefore that commanding a return of 
the body cum canſa detentionis, there mult be a re- 
turn of fome other cauſe than per mandatum domini 
Regis, the fame commandment being before the re- 
turn of the Writ. | 
Paſcb. 9 E. III. pl. 30. fel. 56. upon a Writ of 
Ceſſavit brought in the County of Northumberland, 
the Defendants plead, That by reaſon of the Country 
being deſtroyed by wars with the Scots, King Ed. II. 
gave command that no Writ of Cſſavit ſhould be 
brought during the wars with Scotland, and that the 
King had ſent his Writ to ſurceaſe the plea, and he 


averreth that the wars with Scotland did continue. 


Hearle that giveth the rule faich, That we have 
command by the King that now is, to hold this 
plea, wherefore we will not ſurceaſe for any Writ 
of the King that is dead. And fo upon all theſe: 
reafons 8nd precedents formerly alledged, I con- 
clude, that the return that Sir Jobn Corbet was com- 
mitted and detained in priſon, per ſpeciale mandatum 
domini Regis, without ſhewing the nature of the 
commandment, by which the Court may judge 
whether the commandment; be of ſuch a nature as 
he ought to be detained in priſon, and that without 
ſhewing'the cauſe upon which the commandment of 
the King is grounded, is not good. As to the ſe- 
cond part, which is, whether the time of the com- 
mitment by the return of the Writ, not appearing 
unto the Court, the Court ought to detain him in 
priſon or no? I conceive that he ought not to be 
continued in priſon, admitting that the firſt commit- 
ment by the command of the King were lawful z 
yet when he hath continued in priſon by ſuch reaſon». 
able time, as may thought fit for that offence for 
which he is committed, he ought to be brought to 
anſwer,” and not to continue ſtill in priſon without 
being brought to anſwer. | 

For it appears by the books of our laws, that li- 
berty is a thing ſo favoured by the law, that the law 
will not ſuffer the continuance of a man in priſon, 
for any longer time than of neceſſity it — and 
therefore the law will neither ſuffer the Party, She- 
riffs or Judges to continue a man in priſon by their 
power and their pleaſure, but doth ſpeed the deli- 
very of a man out of priſon, with as reaſonable ex- 
pedition as may be. 

And upon this reaſon it is refolved, in 1 & 2 Li. 
Dyer 175. & 8 Ed. IV. 13. That howſoever the 
law alloweth that there may' be a term between 
the teſte of an original Writ and the return of the 
ſame, where there is only a ſummons, and no im- 
priſonment of the body; yet it wilt not allow that 
there ſhall be a term between the teſte of a Writ of 
Capias, and the return of the ſame, where the body 
of a man is to be impriſoned : inſomuch that it will 
give no way, that the party ſhall have any power to 
continue the body of a man impriſoned any longer 
time than needs muſt. 39 E. III. 7. 10 H. VII. 
11. 6 E. IV. 69. 11 E. IV. 9. 48 E. III. 1. 17 
E. III. 1 & 2 Hen. VII. | 


; Keilawey's 
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| Keilawey's: reports do all agree, thas if a Capias 
ſhall be awarded againſt a man for the apprehending 
of his body, and the Sheriff will return the Capias, 


that is awarded againſt pary 9k a non eft inventus, 


or that languidus eft in priſona, yet the law will al- 
low the party againſt whom it is awarded, for the 
avoiding of his corporal penance and dureſs of im- 
riſonment, to appear gra/is, and for to anſwer. 

For the law will not allow the Sheriff by his falſe 
return to keep one in priſon longer than needs mult, 
38 Af. pl. 22. Brooks impriſonment 100. faith, 
That it was determined in Parliament that a man is 
not to be detained in priſon, after he hath made 
tender of his fine for his impriſonment ; therefore 1 
deſire your Lordſhjp that Sir Jobn Corbet may not 
be longer kept in durance, but be diſcharged accord- 


ing to the law. 


TL. C. Juſtice. Mr. Attorney, you have heard 
many learned arguments, if you be provided to an- 
ſwer preſently, we will hear you; but if you will 
have a longer day, for that you are not provided to 
argue, you may, we will give it you. 

Doderidge. If you will, you may fee the prece- 
dents ; it may be you have not ſeen ſome of them, 

and we niuſt ſee them too. 

Attorn. Gen. Heath. May it en your Lord- 
ſhip, the Gentlemen that be of Counſel with the 
Knights at the Bar, they have ſaid much, and 
ſpoken very long for their Clients, and to good pur- 
poſe and pertinently. It is a cauſe that carrieth 
with it a great deal of weight, both - towards the 
King and his Subjects alſo, and I am not ſo haſty to 

ut myſelf upon the main point of this cauſe, when 
it is almoſt time for your Lordſhip to riſe. 

My Lord, the Gentlemen have ſeverally ſpoken, 
and given and inſiſted upon ſeveral reaſons, and they 
have cited many precedents. I could ſay ſomething 
of them atthis preſent; and that ſome of them have 
been miſtaken ; and therefore I beſeech your Lord- 
ſhip, that I may have time to anſwer, that I may 
not wrong the cauſe of the King's part, or ſlight the 
cauſe on the Subject's part. 

But that which I deſire to ſay now, is, that theſe 
Gentlemen have all of them gone in one form, to 
divide the cauſe into two parts : 

The firſt, the form of the return. 

The ſecond, the matter of the return, 

For the form, methinks we may put an end to that 
now, if your Lordſhip pleaſe, that we may have no 
return to that another day, but I may apply myſelf 
unto the matter of the return. | 

To the form of the return they have taken divers 
exceptions, but they eſpecially inſiſted upon two 
main heads : 

Firft, That the return is not good, becauſe it is 
not an abſolute return. I confeſs the ground is well 
laid, and the major is good, that if this return be 
not poſitively the return of the Warden of the Fleet 
himſelf, but the relation of another, it is no good re- 
turn, therefore I need ſpend no time in that, the ground 
being well laid. But under your Lordſhip's favour, 
the minor propoſition I deny, we differ only in that ; 
for I ſay that this return is certain, and that it is not 
the words of any man elſe, but the expreſs words of 
the Warden himſelf, and that this is added ex abun- 
danti to give ſatisfaction to the Court, that he had 
order to make the return: therefore I deſire your 
Lordſhip to caſt your eyes upon the ſubſtance of 
the return, and diſtinguiſh it into parts. 

The words are, Detentus «ft in priſona ſub cuſto- 


brought by Sir Tho. Darnel, Ge. 
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dia mea per fpeciale mandatum domini Regis, mibi I- 
nificatum per Warrautum duorum Privati Concilii 445 

domini Regis, Sc. If he had turned theſe words, 
and ſaid, Detent® et prout mibi fignificat* per Wur- 

rantum duorum Privati Concilii per ſpetiale manda- 
tum domini Regis, then it might be taken to be the 
words of the Lords of the Council: but the'firſt 


words being poſitive, Detentus eſt per ſpeciale manda- 


tum domini Regis, that is ſufficient; and the reſt is 


ſurpluſage, and he doth not ſay, prout mibi/ignificat* 


but mibi fienificar* only; which is abſolute, and the 
reſolution thereof reſterh more in your Lordſhip's 
expounding of the words, than in putting any caſe 
upon them. 1 

The ſecond exception is taken to the form of thẽ 
return, for that there is not the cauſe of the impri- 
ſonment returned, but of the detaining alone. 

My Lord, I ſay, no more at preſent to that, but 
this, no man is bound to anſwer more than that 
which is the contents of the Writ. But the Writ it 
may be to know ſpecially the cauſe of the detaining, 
or what the cauſe of the caption is only, and if the 
Officer make anſwer to that which is required of 


him in the Writ, it is ſufficient. It may be, there 


be precedents both ways, I am ſure there are for de- 
tentions, and there is no cauſe why the Officer ſhou 
ſhew the time of his commitment : bur if the pri- 
ſoner ſhall deſire ĩt, your Lordſhip may grant him a 
Writ, to ſhew the cauſe both of his-caption and 
detention alſ . | 423 
Thirdly, They ſay that this return is uncertain, and 


4 


that it is the Warrant of the Lords of the Council, 


and not of the King, by which he is committed. 
For that, my Lord, I ſay, that if it had all been 
left out, and he had only ſaid, Detentus fuit per /pe- . 
ciale mandatum domini Regis, it had been ſufficient i 
but when he doth more, it is ſuperfluous, and not 


neceſſary, for it appeared before by whom he was 


committed; and when he returns the Warrant of 
the Lords of the Council, it is not their words that 
commit him : But they being the repreſentative 
body of the King, they do expreſs what the King's 
command is, but they fignify nothing of their own; 
and therefore I deſire your Lordſhip to deliver your 
opinion in that point of the return, whether it be 
poſitive or no. | s 

T his cauſe, as it greatly concerns the Subjects, ſq. 
it much concerns the King too. I am ſorry there 


| ſhould be any occaſion to bring theſe things in Je 
ve 


ſtion 3: but ſince. it is now here, I hope I ſhall 
ſatisfaction to your Lordſhip, and to the parties too, 
and I deſire that I may have till Monday for it. 
L. C. Juſtice, I think it is not beſt for us to 
declare our opinions by piece- meals, but upon all 
the caſe together, and as you are a ſtranger to 
the return, ſo are we; and there be many Prece- 
dents and Acts of Parliament not printed, which. 
we mult ſee. a 3 
Daderidge. This is the greateſt cauſe that ever 
knew in this Court, our judgments that we give be- 
tween party and party, between the King and the 


meaneſt ſubject, ought to be maturely adviſed on, 


for ſo are the entries of our judgments, Quod matu-. 
ra deliberatione babita, It was judged, Sc. And we , 
muſt ſee the Precedents and Acts of Parliament, 
that we hear mentioned. 

Juſtice Jones. Mr. Attorney, if it be ſo that the 
Law of Magna Cbarta and other Statutes be now 
in force, and the Gentlemen be not delivered by this 
Court, how ſhall they be delivered? Apply your- 
ſelf to ſhew us any other way to deliyer them. 

* Daderidge. 


— R 
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, Doderidge. Yea, or elſe they ſhall have a per- 


petual impriſonment. | RN OO 
Her Curiam, Monday was appointed for the At- 


's argument, and in the interim the Counſel 


for the Gentlemen, were by order appointed to at- 
tend the Judges with all the precedents, and unprint- 


; Monday, 26 November 


Sir Jobn Corbet, Sir Walter Earl, Sir 


* 
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ſhould let the Attorney ſee them alſo. 

And the Gentlemen being aſked if they defired 
to come again, anſwered they did, and a rule was 
entered for it. 1 


ed Statutes which they mentioned, and that they 


1627. Tentio Michaelis 30 Caroli Regis in 
Banco Regis, | F 


oy Heveningham, Sir Edmund Hampden, Knights, 


were brought to the Bar. 


Attorn. Gen. A | ce it pleaſe your Lord- 


ive a ſeveral anſwer to every of theſe ſeveral ob- 


ſhip, theſe Gentlemen, jections. And for the firſt, that the return is not 


Sir John Corbet, Sir Walter Earl, Sir John Heven- 
ingbam, and Sir Edmund Hampden, upon their mo- 
tion to this C6urt to have their Habeas Corpus, and 
that themſelves and the cauſe of their detaining them 
in their ſeveral priſons, might be brought before 
your Lordſhip, had it granted to them: 
My Lord, at the firſt motion of it, the knowledge 


thereof coming, and that they had ſuch a deſire, his- 


Majeſty was very willing to grant unto them (as to 

all his ſubjects) this common caſe of Juſtice ;- and 

tho” it be a caſe which concerns himſelf in a high 

degree, yet he hath been ſo gracious and ſo juſt, as 

not to refuſe to leave the examination and determi- 
nation thercof to the laws of this kingdom. 


'My Lord, it is very true that this is a very great 


cauſe, and hath raiſed a great expectation, and for 


the manner of it, more than was neceſſary; but, my 


Lord, I am afraid theſe Gentlemen whom it con- 
cerns, have rather ad viſed their Counſcl, than their 
Counſel them: but I ſhall take the caſe as now I 
find it, and as the Gentlcmens Counſel, on the other 
ſide, have led me the way to it. 

My Lord, the exceptipns that have been taken 
by the Counſel on the other ſide, to the return made 
by the Warden of the Fleet, and the reſt of the 

ardians of ſeveral priſons, have been two. For 
renewing of your Lordſhip's memory, we will read 
one of the returns, they are all alike. 

Then the return was read for Sir Jobn Hevening- 
bam, by Mr. Keeling. 

Attorn. Gen. May it pleaſe your -Lordſhip, a- 
gainſt this return the Counſel of the Gentlemen have 
taken ſome exceptions, and have divided their ob- 
jections into two main points, the one the form, the 
other the matter. To the form they have objected 
four ſeveral _ | 

"Firſt, That the return is riot poſitive, but refer- 


red to the ſignification made by another, as the fenificatum, follow after, but are not 


Lords of the Council. 

' Secohdly, That the keepers of the priſons have 
not returned the cauſe of the commitment, but the 
cauſe of the cauſe, which is not good. 

Thirdly, That the teturn is imperfect, for that it 
ſhews only the cauſe of the deraining in priſon, and 
not the cauſe of the firſt commitment. 
And laſtly, That the return is contradictory in 
itſelf, for that in the firſt part thereof there is a cer- 
tification that the detaining of theſe Gentlemen in 
priſon, is F. ſpeciale mandatum domini Regis; and 
when the Warrant of the Lords of the Council is 
ſhewed, it appears that the commitment is by the 
command of the King, ſignified by the Lords of 
the Council: and by your Lordſhip's favour, I will 


poſitive and affirmative, but depends upon and hath 
relation to ſome other, and therefore it is not good 3 
I do agree that the ground is true, that if the re- 
turn be not poſitive, it is not good: we differ coal 
in the minor, that the return is not poſitive and af- 
firmative ; for I agree that theſe Book caſes, that 
have been put, are good law: as 27 Af}. pl. 65. 
that if the Sheriff return that he hath ſent to the 
Bailiff of the Hundred, and he gives him that an- 
ſwer, that is no good return; for the Sheriff ought 
to make the return as of his own act, without mens 
of the Bailiff of the Hundred in his return: for i 
he return, Quod mandavi Ballivo itineranti qui habet 
retorn? omntum brevium & executionem eorund.' per 
Cartam domini Regis qui mibi dedit nullum reſponſum ; 
this is not good, if he were not Bailiff of a franchiſe 
or ſigniory, for ſois21 H. VII. fol. 4. | 
There | hath been cited to maintain theſe objec- 
tions, 20 Ed. III. The record I have peruſed, and 
there I find that the Biſhop ſaid, that it is found in 
Archivis, in the record, Sc. that he was excommu- 
nicated ; but it was found to be in Architis, Ec. and 
that is no poſitive return that it is ſo. I will op- 
pugn what hath been ſaid oy the Council on the 
other ſide; it muſt be granted that if the return here 
be nor poſitive, it is imperfect, and in 5 H. VIL 
28. it is ſaid, that an imperfect return is no return 
at all, it is all one; but if the return was ſo, that was 
not much materia}, for then it were but temporary, 
and it might be amended :- but, my Lord, they have 
miftaken the minor propoſition, for they have taken 
it as granted that there is an imperfect return from 
the Lords of the Council, My Lord, I ſhall intreat 
you to caſt your eyes upon the return, and you ſhall 
find the firſt words poſitive and affirmative : the 
words are, Quod detentus eft ſub cuſiodia mea per ſpe- 
ciale mandatum domini Regis : the other words, mibi 
part of the 
affirmation made. before. it. But if they will have 
it as they ſeem to underſtand it, then they muſt 
turn the words thus: Quod teflificatum, or fignifica- 
tum eſt mibi per domines Privati Concilii quod 1 
et per ſpectale mandatum domini Regis ; and then in- 
deed it had not been their own proper return, but 


the ſignification of another, the Lords of the Coun- 


cil : the turning of the ſentence will reſolve this 
point; the thing itſelf muſt ſpeak for itſelf; I con- 
ceive by your Lordſhip's favour, that it is plain and 
clear, here is a poſitive return, that the detaining is 
by the commandment of the King : and the reſt of 
the return is rather for ſatis action to my ſelt and 
the Court, than otherwiſe any part of the return. 
4 


The 
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Tube ſecond objection hath dependance upon this, 
as that he hath returned the 398 p20 cauſe, and 
not the cauſe itſelf : wherein under your Lordſhip's 
favour they are utterly miſtaken : for the return is 
affirmative, Ego Johannes Liloe teſt:fico, Ec. I know 


that among the Logicians there are two caules, there 


is Cauſa cauſans, and Cauſa cauſata: the Cauſa cau- 
ans here in this caſe is not the warrant from the 


Lords of the Council, for that is Cauſa cauſote : 


but the primary and original cauſe, which is Cau/a 
 cauſans, is ſpeciale mandatum domini Regis ; the other 
is but the Council's ſignification or teſtification, or 
warrant for him that made the return, © 
To the third objection, that the return is imper- 
ect, becauſe it ſhews only the cauſe of the detain- 
ing in priſon, and not the cauſe of the firſt commit- 


nt. | 
My Lords, for that I (ball not inſiſt much upon 
it, for that I did ſay the laſt day, which I mult ſay 
again it is ſufficient for an Officer of the Law to 
anſwer that point of the Wrir which is in command. 

Will your Lordſhip pleaſe to hear the Writ read, 

and then to ſee whether the Wardens of the priſons 
have not made anſwer to ſo much as was ia com- 
mand ? Then the Writ was read by Mr. Keeling. 
. © Attorn: Gen. My Lord, the Writ itſelf clears 
the objection, for it is to have the party mentioned 
in it, and the cauſe of his detention, returned into 
this Court; and therefore the anſwer to that is ſyffi- 
cient. Only, my Lord, the Warden of the Heer, 
and the reſt of the keepers of the priſons, had dealc 
prudently in their proceedings, it they had, only 
Trig, that they. were detained per Sociale mendatow 
domini Regis, and it had been good, and they might 
have omitted the reſt 4, but becauſe if they ſhould 
make a falſe return they were liable to the actions 
of the Party, they did diſcreetly to have the certifi- 
cation of the Lords of the Council, in ſuſpicion that 
if this return was not true they were liable to the 
ations of theſe Gentlemen: 5 74 #4; 

In 9 H. VI. 40, 44- it.is faid,, that whatſoever the 
.cauſe be that is returned, it muſt be accepted 
Court ; they muſt not doubt of the truth of the re- 
turn, and the Officer that ſhall return it, 'is liable to 
an action if the return is falſe; and therefore the 
Guardians of the priſons did wiſely, becauſe they 
knew this was a caſe of great expectation, to ſhew 
from whom they had their Warrant, and ſo to ſee 
whether the cauſe be true or not. 

The laſt objection to the return is, that it is con- 
tradictory in itſelf, as that the firſt part of it is, that 
they are detained in priſon, per. ſpeciale mandatum 
domini Regis 3 but in this relation of it, it ſhews 
that they are detained by the command of the Lords 
of the Council, for the words of their Warrant are, 
to require you ſtill to detain him, G. 
Buy, my Lord, if they will be pleaſed to ſee the 
whole Warrant together, they ſhall find that the 
Lords of the Council ſpeak not their own words. or 
command in that Warrant, but they ſay that you are 


to take notice of it, as the words and command of 


the King; for, my Lord, the Lords of the Council 
are the ſervants to the King, they ſignify his Ma- 
jeſty's pleaſure to your Lotdſhip ; and they ſay it is 
is Majeſty's pleaſure you ſhould know that the 
firſt comtnit ment, and this preſent detaining him 
* by his Majeſty's| ſpecial command- 
| , * „ Nene 

And this, my Lord, is all that I will ſay far the 
ſufficiency of the form of the return, to prove that 


it is ſufficient, | 
7 Vo L. V II. 


by the 
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rere 
point it is a I and | * 
my Lord, of no great diffculty; and that is, whe- 
ther they be repleviſable, or not repleviſable ? It 
appears that the commitment is not in a legal and 
ordinary way, but that it is per /peciale mandatum 
domini Regis; which implies, not only the fact done, 
but ſo extraordinarily done, that it is notorious to 
be his Majeſty's immediate Act and Will, it ſhould 
be ſo ; whether in this caſe they ſhould be bailable 
or not in this Court, which I acknowledge to be the 
higheſt Court of Judicature for ſuch a caſe as-is in 
qQUELITION; 71) . 7 & Nr 
The Counſel on the other ſide deſire, that they 
may be bailed, and have concluded that they may 
not be remanded 3 their grounds of argument (tho 
they were many that did ſpeak) I have in my col- 
lection divided into five points: bo "_= 
The ficſt was, reaſons; that they mult be ſo, ari- 
ſing from the inconveniences, that would fall tothe 
ſubjects, if it ſhould not be ſo in the main points of 
their bett. 4 him 2 14% A ie 14o es 
The ſecond was, they ſhewed divers Authorities 
out of their Law - books, which they endeavoured 


to applj Mann, 14 Big oben 14 
The, third was, The Petition of the. Commons 
anſwered by ſeveral Kings in Parliament. 


The fourth was, Acts of Parliament in print. 
The, laſt was, Precedents of divers times, which 
they alledged to prove, that men committed. by the 
King's. commandment, and by the commandment uf 
the Lords of the Privy-Council, (which I conceive 
to be all one, for the bgdy of the Privy-CounciFre- 
preſents the King himſelf,) that upon ſuch comant- 
ment in ſuch cauſes men had been bailed. 
Ia, the courſe of my arguments, I will, follow. 
their method, firſt, to anſwer the teaſons, and then 
thoſe Books which they have cited, which I c 


| | ave. cited, which I com 
ceive to be pertinent to this queſtion, and Uo 4 "ai 


Petition and Anſwer made in Parliament, 


their Acts of Parliament, next their, Precedents 3 
and Jaſſ ly, I will give your Lordſhip ſome reaſor 
of my own, which I hope ſhall ſufficiently ſatisfy 
your Lordſhip and all others, but the parties-them- 
Na Sams, 1 ho W RR be 
My Lord, the great and mighty reaſon that the: 
inſiſted upon, was the inconveniences 1 75 el 
to the ſubjects in their liberties, , if this,cetura. 
ſhould be good ; and. this reaſon they inferred. out. 
of records and books of the Common Law, hic 
gives the liberty of the ſubjects; I do,atknowledge 
that the liberty of the ſuhject is juſt, and that it 13 
the inbericance of the ſubject, but yet it is their in- 
heritance ſecundum legem terræ. 10 
My Lords, they put many caſes likewiſe to en- 
force it, 1 & 2 Eliz. Dyer, fo. 175. that the conti- 
nuance of a Capias ſhall be from term to term, 
without a term betwixt, becauſe otherwiſe the part 
defendant may be kept too long in priſon ; and gh, 
AJ. pl. 22. Broke. tit. Impriſonment 100. that im- 
priſonment is but to detain the party till he have 
made fine to the King, and therefore the King can- 
not juſtly detain him in priſon after the fine tendred ; 
and 16 2 VI. mogſtrans de fait 182. if the King 
command me to arreſt a man, and thereupon I do 
arreſt him, he may have an action of falſe impri- 
ſonment, or 7 treſpaſs againſt me, though it be 
done in the King's preſence; and 1 H. VII. 4. the 
diſcourſe of Huſſey, where, he ſaith that Sit Jobn 
Markbam : unto King Edward the * 
2 1 that 
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that he ſhould not arreſt upon treaſon or felony any 
of his ſubjects 
jects by ſuch arreſt, for they could not have remedy 
againſt him. 8 | 
'ETheſe, my Lord, are the cauſes that they inſiſt- 
ed for this purpoſe. © + 1:08 7 
1 To the two wr ſhall give but one anſwer ; 
which is, that the reſtraint in theſe two caſes, and 
moſt of the other caſes befote cited, appears to be 
in the ordinary courſe of Judicature fit for Memin- 
fere Hall, and not for the King's Council-Table, A 
Writ of Capias was the firſt original of it, and there- 
fore not to be applied to the cauſe of ours. 
And for the other two caſes, the la preſumeth 
that the active part of them is not ſo proper for the 
Majeſty of a King, who! ever doth theſe things by 
his ſubordinate Officers; but that the ſubject ſhould 
not be committed by the King, was never heard of, 
for the King may commit any man at his pleaſure, 
but that is not our caſe: but whether when the 
King hath committed one, he muſt render a cauſe 
of that commitment, that it may appear whether 
the party be ſable or not, or <ife the party muſt 


The Book 9 E. III. fol. 16. pl. 30. cited of a Ce/- 
ſervit, the King having by Proclamation command- 
ed that in the County of Neri bumberlund, no Ceſſa- 
vit ſhould be brought, c. during the war; the tc- 
nant pleadeth this command, and it was denied him, 
and he, notwithſtanding that, was commanded to 
plead; but the reaſon thereof was,  beeauſe the 
commandment hereof was given by E. II. who 
being dead, the and ment was determined. 
The Book of Edward the third, 4 ful. 16. is in- 
deed, here the commandment was given by the 
ſame King, and that was like wiſe denied him 3; for 


the King cannot command your Lordſhip or any 
other Court of Juſtice, to proceed otherwiſe than 


| e e to the Laws of this Kingdom; for it is 
the Ne the Kingdom. But, my Lord, there 
isa great difference between thoſe legal commands, 
and that abſoluta Poteſtas, that a Sovereign hath, 
by which a King commands ; but when 1 call it 
. abſoluta' poteſtas, I do not mean that it is ſuch a 
power as that a King may do what he pleaſeth, for 
de hath tules to govern himſelf by, as well as your 

Lordſhips, who are ſubordinate Judges under him. 

The Gilkrence is, the King is the head of the ſame 
fountain of Juſtice, which your Lordſhip adminiſters 
to all his ſubjeRs; all Juſtice is derived from him, 
and what he doth, he doth not as a private perſon, 
but as the head of the Commonwealth, as Juſticia- 


rius Regni, yea, the very eſſence of Juſtice under 


God upon earth, is in him: and ſhall not we gene- 


rally, not as ſubjects only, but as Lawyers, who- 


govern themſelves by the rules of the Law, ſubmit 
to his commands, but make inquiries whether they 
be lawful, and ſay that the King doth not this or that 
in courſe of Juſtice ? + & >> 
If your Lordſhip fitting here ſhall proceed accor- 
ding to Juſtice, who calleth your actions in queſtion, 
except there are ſome errours in the proceeding? and 
then you are ſubject to a Writ of 'Errour.- » -- - 
But who ſhall call in queſtion the Actions or the 
_ Juſtice of the King, who is not to give any account 
"for them ? as in this our caſe, that he commits a 
ſubje&, and ſhews no cauſe for it. 
The King commits and often ſhews no cauſe, for 
it is ſometimes generally, Per ſpeciale mandatum do- 


M becauſe he could not wrong his ſub- Reg 


My Lord, the main fundamental grounds 


r Lordfhip's oath, to judge according to 


16. Proceetlinps on the Habeas: Corpus, 3 Car. I. 
mini Regis, ſome times Pro cerlis caufis ipſum dominum 


em moventibus but if the King do this, ſhall it 
not be good ? It is all one when the commitment is 
Per ſpeciale mandatum domini Regis and when it is 
Pro certis cauſis ipſum dominum Regem moventibur; 


. and it is the ſame if the commitment be Ceriis de 


cauſis ipſum dominum Regem tangentibus. 
And, my Lord, unleſs the Return to you doth - 
open the ſecrets of the commitment, your Lo 
ſhip cannot judge whether the party ought by Law 
to be remanded, or delivered: and therefore if the 
King allow and give wartarit to thoſe that make 
the teturn, that they ſhall expreſs the cauſe of the 
commitment, as many times he doth, either for 


ſuſpicion of felony, or making money, or the like; 
we ſhall ſhew your Lordſhip that in theſe cauſes this 
Court in its Juriſdiftion were proper to try theſe exi- 


minal cauſes, and your Lordſhip deth proceed in 
them although the commitment be Per /peciale man- 
datum domini Regis, which hath not a ſecret in it in 
theſe cauſes, for with the warrant he ſendeth your 
Lordſhip the cauſe of the committiag; and When 
theſe warrants are made and brought into this Cburt 
your Lordſhip may proceed: but if thete be no 
cauſe expteſſed, this Court hath always uſed to re- 
mand them; for it hath been uſed, and it is to be 
intended a matter of State, and that t is net ripe 
not timely for it to a | | non n &. 


Ar. a . 

2 5 of 
Arguments upon this ' cafe begins with Mapa 
Charta, ſrom thence have grown ſtatutes for-expla- 


nation thereof, ſeveral Petitions of Parliament, and 


4 vgs for expeUition z 1 ſhall give anfwers'to 


em al : 

Tor Magna Cbarta, in the 29th Chapter, hath 
theſe words; no Fteeman ſhall be taken nor imp 
ſont d or 1 of his freehold; liberties, not fret 
cuſtoms, nor be outlawed, or exiled, not any other 
way deſtreyed, nor we will not paſs upon him nor 
conde ma him, but by lawful Judgment of his Peers, 
or by the Law of the Realm. pen 

My Lord, this Statute hath been many times con- 
firmed, the Lord Coke numbred op the number to 
be about twenty ; and we are to conclude on this, it 
is the foundation of our liberties: _ * 

No Freeman can be impriſoned but by legale jadi. 
cium Parium ſuorum, aut per lepem terre. But will 
they have it underſtood that ao man ſhould be com- 
mitted, but firſt he ſhall be indicted or pteſented? 
I think that no learned man will offer that, for ccr- 
tainly there is no Juſtice of Peace in a County, not 
Conſtable within a Town, but he doth otherwiſe, 
and might commit before an Indict ment can be 
drawn or a Preſentment can be made: what then is 
meant by theſe words, Per legem terre ?: If any man 
ſhallfay, this doth not warrant that the King may 
for reaſons moving him commit a man, and not be 
anſwerable for it, neither to the party, nor (under 
your Lordſhip's favour) unto any Court of Juſtice, 


but to the High Court of Heaven ; I do deny it, 
© 24:74 ee 


and will prove it by our Statutes. ; 

My Lotd, it was urged by the Counſe} on the 
other fide, that our printed Magna Cbarta, which 
faith nec ſuper eum miſtimus, is miſtaken ; and that 
in divers Manuſeripts it is cxpreſly ſet down to be, 
nec eum in carcerem miltimus, I cannot judge of the 
Manuſcripts that I have not ſeen ; but, my Lord, 


1 hays one here by me, which was written many 
As 


ago, and the words in print are word for word 
as that which is here written. 


43 + = 
2 Then 


— 


1627. 

Then they ſay that Matibet Paris ſets it down ſo 
in his hiſtory : my Lord, we do not govern ourſelves 
by Chronicle, but to anſwer that of Matthew Pa- 
ris, he reports a thing done in King Jobn's time, 
but it was then but thought on, and it was enacted 
in the time of Henry the third; and there be many 
things ſaid to be done in Matthew Paris which were 
not, and many things omitted by him which were 
done 


This Charter was but in election in the time of 
King Jobn, and then it might be, nec eum in carce- 
rem mittimus ; but it was not enacted till the time of 
Henry the third, and then that was omitted, and 
the Charter granted as now we have it. 

But if they do ſee no more than I in this clauſe, 
I know. not why we ſhould contend about theſe 
words, ſeeing the firſt part of this Statute ſaith, 
Nemo impriſonetur, why then may not I ſay as well, 
nec eum in carcerem mittimus ? I fee no difference in 
the words, and therefore, my Lord, I ſhall not in- 


fiſt any longer upon the literal expoſition of the 


words of Magna Charta, but I will reſort to the 
reſt of it which is expreſt in the ſubſequent Statute 
and in common practice. | 

The Counſel on the other fide ſaid, that the 
Statute of 28 E. III. c. 3. expreſſeth and giveth 
life to this Charter; I ſhall deſire to have that Sta- 
tute read. 

Ketling, Clerk. Item, Whereas it is contained 
in the great Charter, Sc. Vide all theſe Statutes in 
Littleton's Argument in Parliament poſtea. 


"Attorney Gen. My Lord, the reading of this 


- Statute will give anſwer to it; for it is apparent by 
the words thereof, none ſhall be taken by petition, 


Ec. and that the Court be extended to the firſt ar- 


' reſt, but they are to be underſtood that none ſhall 
be condemned, but he ſhall be brought to anſwer, 
and be tried. Bar n 
And if it be expounded otherwiſe, it will be con- 
trary to that practice which was then in uſe. 

But it is utterly forbidden by this Statute, that 
any man ſhould be condemned upon ſuggeſtions 
or petitions made to the King or Council, without 


due _ by law. 
Tbe next Statute cited was 25 E. III. cap. 4. 
My Lord, I deſire 2 may bo fend. 3 oh 
. Keeling, Clerk, Item. That no man, of what 
eſtate or condition ſoever he be, ſhall be put out of 
land or tenement, nor taken, nor impriſoned, nor 
diſinherited, nor put to death, without being brought 
to anſwer by due proceſs of Law. 

Attorney Gen. My Lord, this Statute is intended 
to be a final proſecution : for if a man ſhall be im- 
priſoned without due proceſs, and never be brought 
to anſwer, that is unjuſt, and forbidden by this Sta- 


tute ; but when a man is taken in cauſes that are un- 


| known to us, (who walk below ſtairs) we are not 
privy to the circumſtances which may cauſe the trial 
to be delayed ; and peradventure it is not time 
to bring the matter to trial, becauſe it is not yet 
come to maturity, and therefore this is not within the 
meaning of the Statute. * 
Another Statute that they mention, is in the ſame 
year, and it is pag. 9. chap. g. I deſire it may be 


. Keeling, Clerk. Tem, Becauſe the people of the 
Realm, &c. ide Littleton's argument poſtea. 
Attorney Gen, My Lord, it is 
| this Statute had no manner of thought of this cauſe 
in mo » but whereas Sheriffs did procure Com- 
or. VII. | 


brought by Sir Tho. Darnel, Sc. 
- miſſions to be awarded to themſelves for their — | 
vate gain, to the-prejudice of the ſubject, the Sta- 


very clear that 
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tute condemneth thoſe Commiſſions, but it maketh 
nothing to this queſtion which we have now in hand. 
The next Statute which they cited, was 37 Ed. III. 
cap. 18, I beſeech it may be read. | 

Keeling, Clerk. Item, Though it be contained in 
the great Charter, &c. Vide as aforeſaid. £ 

Attorney Gen. My Lord, this Statute ſeems to 
be a Commentary and Light to the other Statutes, 
the ſcope whereof is' againſt private. ſuggeſtions 
made to the King or his Council, and not in a legal 
way, and therefore it condemns them; and this is 
more fully expreſſed in the Statute of 38 Ed. III. 
cap. 9. which they likewiſe mentioned : by which 
Statute direction is given what ſecurity, thoſe per- 
ſons which make ſuch ſuggeſtions are to give, that 
they ſhould proſecute their ſuggeſtions, and what 

uniſhment they ſhall undergo, if their ſuggeſtions 

found falſe. | | 

Keeling, Clerk. Item, As to the Article made at 
the laſt Parliament, Cc. Vide as before ſaid. 

Attorney Gen. My Lord, this and the laſt Sta- 
tute ſeem to conduce both to one purpoſe, that 
they that in their accuſations went not in a | 
way, to bring the party to his anſwer, it was di- 
rected by this Statute, that they ſhould go a legal 
way. 

T he laſt AR of Parliament in print, the Counſel 
on the other ſide produced, was the Statute of 1 
R. Il. chap. 12. which I deſire may read. 

Keeling, Clerk, Item, Whereas divers people at 
the ſuit of parties were committed to the Fleet, &c. 
Vide as befive, =s | 

Attorney Gen. My Lord, it appeareth that the 
ſcope of this Statute is againſt the Wardens of the 
Fleet, for ſome miſcarriages in them; but there is 
one thing in this Statute which I ſhall deſire your 
Lordſhip to obſerve : and that is, for thoſe miſde- 
-meanors he ſhall forfeit his office, except it be 
Writ from the King, or his commandment ; 
that it was no new doctrine in thoſe times, that the 
King might then give ſuch commandment for com- 
mitting. The ſcope of this Statute had two hands: 
firſt, that the Warden ſhould forfeit his office; and 
ſecondly, that he ſhould recompence the party. 

In the fourth and fifth of Phil. & Mar. Dyer 162. 
it was reſolved, that if the Warden ſhall deliver a 
man out of priſon without command, he forfeiteth 
his office, and damage unto the party; but if he 
have the command of the King, that ſhall excuſe the 
forfeiture of his office : but he muſt bring the party 
hither, and here theſe Gentlemen are now, for that 
commandment of the King is no exception for him 
not to obſerve. | 
If he receives a Writ from this Court, to ſhew 
the Court from whence he receives his Warrant, it 
may excuſe the forfeiture of his office, but notwith- 
ſtanding he is ſubject to the action of the party. 

But, I deſire your Lordſhip to obſerve that part 
of the Statute, which the other party would not 
make uſe of, which is, that the King may command 
by Writ- or otherwiſe ; theſe were all the printed 
Statutes cited by the Counſel on the other fide. © © 
But becauſe I would not miſinterpet theſe Sta- 
tutes, I thought it equal to deſire your Lordſhip that 
they might be red. * 

Beſides the printed Statutes, they mentioned pe- 
titions by the Commons, and the anſwers to them 
of nne in Parliament. The firſt is, * 

” 42 - Y 


16. Proceedings on be Habeas Corpus, 


— 


3. Car. J. 


Pl. 6 Ed. III. numero primo 9 numero vicęſimo : be- at the time, as I have ſhewed before; if not, with- 


ſides theſe two, there is one other of 28 Ed. III. 
mum. 18. | 


My Lord, of theſe three petitions and their an- 
ſwers, the two firſt were mentioned by the Counſel 
on the other ſide; and that in 28 Ed. III. 28. I have 
produced, all of them even to one purpoſe. 

The Commons then petitioned the King, that all 
the Statutes made in expoſition of Magna Chara, 
and of the Foreſt, may be kept and oblerved : the 

King makes anſwer, that it ſhall be done. And in 
one of the anſwers it is ſaid, if any man be grieved, 
he may complain. But what is all this to the point 
in queſtion 2 Could there be any other anſwer to 

give life to theſe requelts ? . 

Ihe King he is petitioned that ſome are injured; 

he anſwers, that if they complain they ſhall be re- 
lieved. | 
And now, my Lord, we are where we were, to 
find out the true meaning of Magna Charta, for 
there is the foundation of our caſe; all this that hath 
been ſaid, concerneth other things, and is nothing 

to the thing in queſtion. _ 

There is not a word either of the commitment of 
the King, or commandment of the Council in all 
the Statutes and Records. 1 25 = 

And now, my Lord, I am at an end of thoſe 
Statutes, and come to that that was alledged and 
mentioned to be in 3 H. VI. 46. and if I could 
have found it, I would have brought it, but I could 
not find it; therefore if they have it, I deſire that 
they will ſhew it, but I think they have it not, and 
therefore I will let that go. 

My Lord, I come to, that which I infiſted 
upon, the queſtion as it was at. firſt, not whether 
the King, or the Lords of the Council can com- 
mit a man, and ſhew no cauſe wherefote they do 
commit him, but whether the — IJ Courts of 
Juſtice have power to bail him or no; for that I will 
inſiſt upon the Statute of Vim. primo, which I de- 
fire your Lordſhip may be read, and then I will ap- 

. Vide Weſtm. primo. | 

My Lord, this Statute, if I miſunderſtand it not, 
is a full expreſſion to the purpoſe of Magna Charta; 
the ſcope whereof is to direct us in what caſes, men 
impriſoned were to be bailed. 

It was efpecially for direction to the Sheriffs and 
others; but to ſay Courts of Juſtice are excluded 
from this Statute, I conceive it cannot be. 

It recites, that whereas heretofore it was not reſol- 
ved in what caſes men were repleviſable, and in what 
caſcs not, but only in theſe four caſes; for the death 
of a man, or by the commandment of the King, 
or of his Juſtices, or of the Foreſt. - 

My Lord, I ſay that this Statute expreſſeth not 
the Law. was made by this Statute, that in theſe 
caſes men were not repleviſable ; but it expreſſeth 
that the Law was clear in theſe cafes; in theſe four 
caſes it was clearly reſolved: before. 

I pray you, my Lord, obſerve the time of the 
making of this Statute ; that of Magna Charta was 
made in the time of Henry III. and this of Veſimin- 

ſter in the time of Edw. I. fo that it was made in 

the time of the ſame. ws l 

And, my Lord, if they had underſtood the Sta- 
tute of Magna Charts in another ſenſe, would they 
not have expreſſed it ſo in this Statute ? Was it not 


fitter for them than for us, they being nearer the 


firſt making of Magna Cbarta than we are? But cer- 
tainly the Statute of Magna Charia was expounded 


out all doubt at the time of making of m. 
imo. 


* ; 
The Parliament would not have been ſo careful to 


provide for things of leſſer moment, and omit this 
of ſo great coniequence, if there had been any que- 
ſtion of it. In all times and ages Magua Charta 
hath been confirmed, but they ſnew not any one 
Law, that doth except againſt this poſitive Law of 
Weſtminfter the firſt, or any Acts of Parliament; nay 
more, in any printed Books, that in this caſe men 
ſhould be repleviſable. | X | 
My Lord, if you know nothing printed or un- 
printed, if any will defire to alter a courſe that al- 
ways hath been held, you will ſeek for precedents, 
for the conſtant uſe and courſe is the beſt expoſition 
of the law ; it is not enbugh for me to ſay, this it 
is, unleſs I makę it good. WWW Z 
Firſt then, 1 fay, they on the other fide cannot 
cite one Bok, Statute, or other thing, to prove, 
that they that have been committed per ſpeciale man- 
datum dommi Regis, are bailable. e. 
But, my Lord, I find ſome to the contrary, that 
they are not bailable, and 1 will cite fome of them, 
and read of others; for I would not in a caſe of that 
expectation, that it ſhould be thought that any thing 
' 


. ſhould be miſ-interpreted. ; 


In the 33 Hen. VI. folio vice/imo tertio, Robert 


Payning's cate, he was committed pro diverfſs caufis 


ipſum dominum Regem tangent”; this alters not the 
caſe, for it was as good as no cauſe, for it was the 
Warrant domini Regis, and there is no queſtion upon 
this: but, my Lord, 1 know this is not the point 
in queſtion.- | , 


Thee next thing, L ſhall ſhew unto your Lordſhip, 


is Paſch. 21 Edvardi primi, Rot. cla. ſecund. and 
this, my Lord, was near the time of making of the 


Statute of Neim. prim. and this precedent is to this 


IM | 
poop Sheriff of Leicefterfoire and | Warwickſhire, 
(for then there was but one Sheriff to both thoſe 
Shires) did receive commandment by letters from 
the King, That whereas. the Earl of Warwick had 
commanded divers perſons to the cuſtody of the ſaid 
Sheriff, the King tent a letter to the ſaid Sheriff, 
commanding that to thoſe who were committed ta his 
cuſtody by the Earl of Varwict, he ſhould ſhe no 
grace to them; that is, they ſhould not be bailed, 
T he Sheriff, notwithſtanding this command, lets 
ſome; of thoſe priſoners.to bail; whereupon he was 
complained of in Parliament, that he had done a- 
gainſt the King's cammandment, and he was con- 
demned for it. | | | 
This was.in Parliament; I wonder this ſhould be 
done in Parliament, and that it was not ſaid there, 
that this commitment being done by the King's 
commandment, was not good; no, he was con- 
demned in Parliament, for it was one that did break 
the Statute of Vim. prim. þ 
My Lord, the uſe that I make-of this record is 
this 3; it recites, that the Earl of Warwick commit- 
ted divers, it might be that he did commit them by 
direction from the King; but the record mention- 
eth not ſo much, but it ſhews, that the King by 
letters commanded the Sheriff, that he ſhould-ſhew 
thoſe perſons no grace, and yet he did ; he was 
examined upon this, and by Parliament com- 
mitted, g 
The next matter, I will offer to your Lordſhip's 
judgment for the true expoſition of the law in this 


* 


caſe, is the Book we call the Regiſter, an authority 
reſpected, it is the foundation of all our Writs at 
the Common Law ; I bring not the Book. 

In this book there is one Writ ſaith. thus, Rex, 
Sc. Quod repiar fac A. niſi fuerit per ſpeciale man- 


7 — 7g 4 what writ is that, de bomi- 


Juſtice Doderidge. 
ne replegiando ? 

 Attorn. Gen. Yes, in the Writ de homine reple- 
giando; and there is another Writ directed to the 
Conſtable of Dover, in the very ſame words ; by 
which it appears, that they that are impriſoned by 
the King's command, non ſunt replegiabiles, _ 

Mr. Fitzberbert, a grave Judge, and is in autho- 
rity with us, peruſing theſe Writs, expreſſed it in 
theſe words plainly : ** There are ſome caſes where- 
« in a man cannot have this Writ, altho* he be 
« taken and detained in priſon ;, as if he be taken 
« by the death of a man, or if he be taken by the 
« commandment of the King's Juſtices 3” and 
mentions not Chief Juſtice : which I believe is to 
be intended notof the Chief of the Court of Judi- 
cature, but of the Chief Juſtice of England, for there 
was ſuch a one in thoſe days. Thus, my Lord, you 
ſee the opinion of Mr. Fitaberbert in this caſe. 

+ The next thing, that I will. ſhew your Lordſhip, 
is the opinion of Mr. Stamford; in his Pleas of -the 
Crown, fol. 72. where he ſets down the Statute of 
Weſtminjter primo, and then he adds, that by this ic 
appears, that in four caſes at the Common Law a man 
is not repleviſable ; in thoſe that were taken for the 
death of a man, or by the commandment of the 
King, or of his Juſtices, or of the Foreſt : and 
there he faith, that the commandment of- the King 
is to be intended, either the commandment of his 
mouth, or of his Council, which is incorporated to 
him, and ſpeak with the mouth of the King. 
My Lord, I ſhall deſire no better Commentaries 
upon a Law, than theſe reverend grave Judges, who 
have put Books of Law in print, and ſuch Books as 
none, I believe, will ſay their judgments are weak. 
The next thing, I ſhall offer unto your Lordfhip 
is this, that I cannot ſhew with ſo great authority as 
I have done the reſt, becauſe I have not the thing it- 
ſelf by me; but I will put it to your Lordſhip's 
memory, I preſume you may well remember it; 
it is the reſolution of all the Judges, which was given 
in the four and thirtieth of Queen Elizabeth, it fell 
out upon an unhappy occaſion, which was thus: the 
Judges they complain that Sheriffs and other Officers 
could not execute the proceſs of the law as they 
ought z for that the parties on whom ſuch proceſs 
ſhall be executed were ſent away by ſome of the 
Queen's Council, that 3 d wee. — — 
Judges hereupon petitioned t Chancellor, 
— would be ur ſuitor to her Majeſty tat no- 
ing, be done hereafter. And thereupon the 
Judges were deſired to ſhew in what caſes men that 
were committed were not bailable, whether upon 
the commitment of the Queen or any other. 
The Judges: caake anſwer, that if a man ſhall 
be committed by the Queen, by her command, or by 
the Privy · Council, he is not bailable: if your Lord- 
ſhip aſ me what authority I have for this, I can 
only ſay, I have it out of the Book of the Lord 
Anderſon, written with his on hand. 

My Lord, I pray you give me leave to obſerve 
the time when this was done; it was in a time, and 
— truly call it a good time, in the time of 
then cauſe of complaint: and therefore I would not 


1 


4 


brought by Sir Tho. Darnel, &c. 


ueen Elizabeth, and yet we ſee there was 
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have men think that we are now grown fo bad (as 
the opinion is we are) for we ſee that then in thoſe 
times there was cauſe of complaint, and it may be 
more than is now., i of 
This, my Lord, was the reſolution of all the 
Judges and Barons of the Exchequer, and not by 
ome Great one. - 11 x64: at 

Now I will apply myſelf to that, which has been 
enforced by the Council on the other ſide, which 
at the reaſon that the ſubject hath intereſt in this 

e. | I 7 4 üben 

My Lord, I do acknowledge it, but. I muſt ſay 
that the Sovereign hath great intereſt, in it too. 
And ſure I am, that the firſt ſtone of Sovereignty 
was no ſooner laid, but this power was given to the 
Sovereign ; if you aſk me whether it be unlimited, 
my Lord, I fay it is not the queſtion now in hand: 
but the Common Law, which hath long flouriſhed 
under the Government of our King and his Proge- 
nitors Kings of this Realm, hath ever had that re- 
verend reſpect of their Sovereign, as that it hath con- 
cluded the King can do no wrong: and as it is in the 
Lord Berkley's caſe in Plowden's Com. 246. b. it is 
part of the King's prerogative that he can do no 
W 7 | 


In the fourth of Ed. IV. fol. 25. the King cans 
not be a Diſſeiſor; and ſo it is alſo in the Lord 
Berkley's caſe in 32 Hen, VIII. Dyer, fol. 8. " 
| The King cannot uſurp upon a Patron, for the 
Common Law hath that reverend reſpe& to him, 
as that it cannot conceive he will do any injury. 
But the King commits a ſubject, and expreſſeth 
no cauſe of the commitment; what then ? ſhall it 
be thought that there is no cauſe why he ſhould be 
committed ? TEES 
Nay, my Lord, the courſe of all times hath been, 
to ſay there is no cauſe expreſſed, e the 
matter 1s not Tipe, and thereupon the Courts of Jus 
dicature have ever reſted ſatisfied there with, they 
would not ſearch into it. 
My Lords, there be Arcana Der, 6 Arcana. Im- 
perii ; and they that ſearch too far.into them, and 
make themſelves buſier with them, than their 
laces. do require, they will make themſelves, &c. 
will ſay no more; but I ſhall be able to ſhew 
that there ſhall as much prejudice come to the King 
dom, if God direct not the heart of the King, which 
is in the hand of God, as the rivers of waters: I 
ſay, there may as much hazard come to the Com- 
monwealth in many other things, with which the 
King is truſted, as in this particular there can acerue 
to the ſubject. 1 & 
If a Treaſon be committed, as it was not long ago, 
nor far removed from our memories; ſince there was 
a Treaſon, and the actors thereof fled, ſome to the 
Court of Rome, ſome to Bruſſels, when it was to be 
put in execution; the Treaſon being diſcovered, one 
is apprehended upon ſuſpicion of it, and is put into 
the Tower, and there he lieth and thinketh the time 
very long, and I cannot blame him. * 
t may be he is innocent, and thereupon he brings 
a Habeas Corpus, and by virtue of that Writ he is 
brought hither; and will your Lordſhip think it fit 
or convenient to bail him, when the accuſation againſt 
him muſt come from beyond the ſea? I thin you 
will rather ſo reſpe& the proceedings of the State, 
as that you will believe theſe things are done with a 
cauſe, than inquire further of them. | 
Peradventure ſome miſdemeanor may be 
committed, and foine of the pa ties make away, ſo 
as Proclamation cannot overtake them, and ſome 


* 
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ate taken; is it fit that they that are in priſon mould 


be tried before the principal be taken? 


at this preſent, 
they were very young: 


I will give you an inſtance, that lately was put in- 


to my mind; there be ſome priſoners in the Tower 
which were put in thither when 
if they ſhould bring an Ha- 
beas Corpus, they were impriſoned for State-matters, 
will your Lordſhip deliver them ? No, in that the 
State doth not think it fit to ſend them back into their 
own Countries, you will eſteem ſo reverendly of the 
State for committing children, that you will believe 
that there is great reaſon of State ſo to do, or 
elſe they would not do it: many inconveniences 
may follow, if it ſhould be otherwiſe. It may be, 
divers men do ſuffer wrongfully in priſon, but there- 
fore ſhall all priſoners be 
great miſchief, _ 


No doubt but the King's power is abſolutely over 


his coins; if then he ſhall command his coin ſhall 


be turned to braſs or Leather, I confeſs it were in- 
convenient; but if the King would do it, the an- 


ſwer that I can make is, that he would not undo 


put out go to the King by petition 


the kingdom : but can your Lordſhip hinder it, as 
being an inconvenience if he would do it? The 
Cinque Ports are free for traffick for all his ſubjects; 
but the King in his Cabinet underſtands there is dan- 
ger of War to come upon this Kingdom, thereupon 
he ſhuts the Ports, that no man can go out ; ſhall 
the Merchant ſay this is injuſtice in the King? And 
as in this, ſo in many other particulars this may ap- 
pear, but 1 will not go too high: and therefore we 


are too wile, nay, we are too fooliſh, in undertaking 


to examine - matters of State, to which we are not 
born. Now, my Lord, I come to our Book-Caſes, 
by which it appears what our King may do, and no- 
thing can be faid againſt it, but he will not do it ; the 
King may pardon all Traitors and Felons, and if 
he ſhould do it, may not the ſubjects ſay, if the 
King do this, the bad will overcome the good? but 
ſhall any ſay, the King cannot do this? no,' we may 
only ſay, he will not do this. 


cedents 


delivered? that were a 


__< 


16. Proctedings on the Habeas Corpus, 3 Car. I. 


that the 323 which they have eited are no pre- 


or them. | 
And, my Lord, it is a dangerous thing for men 


in matters of weight to avouch precedents with con- 


fidence, when they make nothing for them: for, 
my Lord, precedents are now- become almoſt pro- 


clamations, for they already run up and down the 


Town; and yet they know but part of them, and 
not all, and I think if they knew all, men would be 
more modeſt. 15 725 

But, my Lord, I will now come to theſe prece- 
dents, where I may ſay they have not dealt freely 
with me, for they have ſhewed me many precedents 
more than they mentioned here, and it may be they 
have done the like unto your Lordſhip. 

They alledged but eight precedents before -your 
Lordſhip, but they have brought ſixteen unto me : 
for theſe eight mentioned here, I will take them in 
order as they were cited, and anſwer, | | 

The firſt precedent they cited was in Hen. VIII. 
Rot. g. of one Harriſon : we have the Record here 
to ſne w your Lordſhip, that he was committed for 
ſuſpicion of Felony, which was expreſſed in the 
Warrant; and then, my Lord, this is clear, if the 
King, or the Lords of the Council, will expreſs any 
thing within your Lordſhip's juriſdiction, there is 
good ground for ”-= proceedings : but when there 
1s nothing exprefled, whether you will judge what 
the cauſe of the Warrant is, I will leave to your 
Lordſhip's judgment; bur it appears this was the 
cauſe, and that he was delivered. MN #1 

The next precedent was 22 H. VIII. Rot. 57. 
and it was Parker's caſe; and it is true that his com- 
mitment appeared to be per ſpeciale mandatum domi- 
ni Regis, but it was alſo propoſed to be pro pace & 
ſuſpicione felonie ; and the ſignification of the com- 
mand was given by Mr. Peck of Clifford Inn: but 
there the Warrant ſhews the cauſe of the commit- 
ment was for the peace and ſuſpicion of Felony, and 
therefore he was bailed. F 

The next was in 40 Eliz. Wendon's caſe ; but, 


The King may exempt men from the office of my Lord, that commitment was out of the Star- 


Sheriff, is not this inconvenient ? and may it not be 
ſaid, he may exempt ten in a Shire, and then the 
burden of the Country ſhall reſt upon the meaner 
ſort of people? Can any man ſay more to this, than 
that he will not do it? | 

Inheritances are to be decided upon Trial, the 
King may exempt private men from being of a Jury; 
but if he exempt all men, who ſhall try our cauſes? 
for it is to be preſumed, that he will not do it. 

But to our caſe: By the Statute of Magna Charta, 
no man ſhall be put out of his Freehold, c. But 
if the King will do it, muſt not the party that is ſo 

But you will 
ſay, it is a petition of right, and it may be theſe 
Gentlemens is ſo ; admit it be, yet when ſuch a pe- 
tition comes to the King, muſt it not be anſwered 
with theſe words, Soit droit fait al parte? and when 
the King will give that Warrant for it, then they 
muſt have it done, and not before. 

And this may-anſwer a perpetual impriſonment, 
and God forbid that this ſhould be ſo : and now, my 
Lord, I will trouble you no longer, but 1 will go 
—— we Precedents I know prevail much, 

rule in many caſes ; and if the precedents they 
cite were not mil-interpreted, I ſhould think they 
had ſaid a great deal. NT” 
But, my Lord, I will anſwer their precedents 
with precedents ; nay, I will ſhew your Lordfhip 


Chamber by an ordinary courſe: then they. cited 
8 Fac. Thomas Cæſar's caſe, he indeed was commit- 
ted by /peciale mandatum domini Regis, and brought 
his Habeas Corpus, but the Roll ſaith remitiitur: and 
is that a Warrant for them- to ſay that he was de- 
livered ? | | 

Then Sir Thomas Vernon's caſe was cited; and, 
my Lord, when we looked into the Records, we 
found that he was committed for ſuſpicion of Trea- 
ſon ; and he was tried for it and diſcharged. 

The next precedent was Sir Thomas Monſon's 
caſe; I wonder that they did cite that, for he was 
committed by the Lords of the Council indeed 
but the ground of it was ſuſpicion of the death of 
Sir Thomas Overbury, and he was diſcharged again 
by the Lords of the Council. Certainly it they had 
known this, they would not have named this as a 
precedent, „ae . | 
The next was Reynor's caſe ; he, my Lord, was 
one of the Gun-Powder-Treaſon, and yet there was 
a Warrant to diſcharge him too. And therefore 
what theſe precedents are, I ſhall ſubmit to your 
Lordſhip : I muſt confeſs, when they are cited toge- 


ther, they make a great noiſe; but when they are 
examin 


ſeverally, they prove nothing. 5 
My Lord, there is one more precedent that was 

cited here before your Lordſhip, and I hope that 

one ſhall be as none. | 0 
5 It 


1627. 
It was mentioned to be Laurence Brown's caſe, 


30 Elm. I know not what it is, but it is like to be 
of the ſame value as the reſt; Pro certis cauſis eos 
moventibus, &c. | | 
And thus, my Lord, I have gone through thoſe 
ts that were alledged here before your 
Lordſhip z and now I will come to thoſe precedents 
that were brought to me, and not mentioned here. 
- The firſt was Fobn Browning's caſe, in 21 H. VIII. 
My Lord, theſe precedents came not to me before 
Saturday laſt, about candle-lighting; and yeſterday 
was no time fitting to ſearch out precedents, and 
how could I then ſearch for this? 
The next was William Roger's caſe, of the ſame 
time. But the cauſe is expreſſed to be for ſuſpicion 
of Felony, which is a cauſe within the juriſdiction 
of this Court. * * E 
N 's caſe was the like, in 4 & 5 Phil. & 
Mar. and ſo was Thomas Laurence's caſe, 9 Eliz. 
and Ed. Harecourt's caſe, g Eliz. which was for 
ſuſpicion of Felony. Richard Beckwith, and not 
Barkwith, as was cited, for they have miſtaken 
both names and matters, was committed per ſpeciale 
mandatum domini Regis; and the Record ſaith he 
was bailed. But it was by reaſon of a letter from 
the Lords of the Council. | 1 i 
The cauſe of Peter Man's commitment in the 4 
and g of Philip and Mary, appears to be for ſuſpi- 
cion of Felony and Robbery. | "Tr 
For Reyner's caſe, it is the ſame with Beckwith, 
Cherry was com- 


and were both for one thing. 
In the 8 Hen. VII. one Roger 

mitted per mandatum domini Regis, and it was for a 
eriminal caſe ; and he was afterwards indicted, and 
_ acquitted and delivered. | 123 | 
And there is another precedent thereof, that ſaith, 
he was afterwards arraigned, condemned, and hang- 
ed ; we have the Record of it. 

And now, my Lord, I will ſhew ſome precedents 
on the other fide, where men have been committed 
by the commandment. of the King; and by the 
commandment of the Council, and have been deli- 
vered again by their directions: and of this kind 
there be two in the Tower, that as they were com- 
mitted by Warrant, ſo by Warrants again for their 
bailing they were delivered; the offences were againſt 
the Foreſt; and for Murder. avi 

In the 4th Edw. III. M. 4. Edmund de Newport 
in Eſſex was indicted for an offence committed by 
him in the Foreſt, And M. 7. Jobn Fox was like- 
wiſe indicted for an offence by him done in the Fo- 
- reſt: and there be two Warrants to bail them. 

M. 20. Jahn Cobb was the like, and there was a 
letter from the King, Qxod ponal ur in Ballium uſgue 
ad proximam Ai. | 

+ Theſe were offences within Veſtminſter primo, and 
there be ſeveral Warrants to bail them. 

The Clerk of this Court hath many Records, by 
which it appeareth, that many have been committed 
by the command-of the King: and of the Queen, 
and of the Council, and brought their Habeas Cor- 
pus ; and the ſucceſs was, that many of them were 
committed to the ſame priſons; and divers were 
committed to the Marſhal of this Court: the rea- 
ſon was, for that mauy of them were to appear 


here, their cauſes being triable here ; and it would 


have been a great trouble to ſend. them back fo far 
to priſon as into the Countries, and therefore they 
were delivered to the Marſhal of the King's houl- 
hold: again, many had their trials in this Court, 
and ſome ſuffered, and ſome were delivered by ſpe- 


* 


. brought by Sire Tho. Darnel; &c. 
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cial command, as they were committed by ſpecial 


command. arme de en e 
The number of ＋ of this nature are infinite 
that have been in our times; we have found ſome 


forty precedents of men committed out of the Chan- 
cery, andy che High- Commiſſion, for contempts, 
and ſome by the Barons of the Exchequer, and ſomę 
in London, that have been brought hither by Habeas 


Corpus. | bs} op bara 
Of chis I ſhall obſerve, that in the..z 1. Facobz, 
there was a private conſtitution in London, made be- 
tween the white Bakers, that they might live one 
by another, and the one not to inyade the others li- 
berties z and for contempt. againſt this ordinance, 
ſome were committed 0 1 28. Tomas Hlean- 
ning, and Litilepage: they had a Habeas Cor 3 i 
the cauſe was ſhewn to be by reaſon. of: the ſaid con - 
ſtitution, and thereupon the priſoners were ſent back. 
to London, to abide the order of the Mayor. For, 
my Lord, this Court hath been ever careful not to 
examine the Decrees of the Chancery, or Court of 
Requeſts, but have only looked whether, the cauſe. 
returned, be within the duda this Court; 
nor have they called in queſtiom the by-laws ar 
conſtitutions of London, but they fend them back to 
the Court of Jultice that committeth them. 
And bath this Court been ſo careful of theſe inf» 
riour Courts to this which is the chief; and when the, 
King, who is the head of Jultice, ſhall commit a man, 
ſhall not they be as careful to do the like Jultice to 
him? But when the King ſaith to them, the com- 
mitment was by my Warrant and Commandment, 


will you queſtion this? and whether this. commit- 


ment be good or no? I hope you will not. 
And now, my Lords, touching ſome precedents 
which have been taken out of their on ſhe wing, IL 
ſhall make it appear, that as they have been cum- 
mitted by the King or Council, io they, had War- 
rants alſo to diſcharge them: and they, my Lords, 


are two ancient Records, the firſt is 7 H. VII. Res. 


6. the other Rat. 73. The ficſt was Thomas Brown, 
he was committed to the Marſbalſea, per mandatum 
domini Regis, & aluis certis de cauſis: and afterwards 
the Records lay, Dominus Rex. quaad Chaſe relaxa- 
vit mandatum ſuum, and he was bailed, and the reſt 
lay by it. N 0 FRO 
My Lords, I will conclude; I could be infinite 
in this caſe. in precedents, but enopgh is enough, 
your Lordſhip knoweth the wee precedents 3 it 
is not enough to ſhew. this was done, but alſo to 
ſhew the reaſon Why ig was done. 1 will trouble 
your Lord ſhip no loner, but if any man ſhall doubt 
whether that or any part thereof be truly recited, 
which hath been ſaid touching the Recoris or Sta- 
tutes, I can ſay no more, but that the Statates have 
been read, and the Records are ready ſorted out ta 
be ſeen-by-your Locdſhi ff 
I ſhall conclude: (What I ſhall ſay) in thiscafe, 10 
anſwer the fear rather than the juſt ground of them, 
that ſay, this may be a cauſe of great danger, With 
the words of Bractan, who ſpake not to. flatzer che 
preſent age 5, lib. 1. cap. 8. in the end, ſpeaking of, 
a writ for wrong done by che King io the Suſeck 
touching land, he hath theſe words, $i fudicium a 
Rege teſtatur (cum breve non currat contra ip um] lo- 
cus erat ſupplicalioni fadum ſuum carrigat (5, 
emendet, quod quidem fi non faterit, ſatis ſufficit,gh ad 
pæ nam quod dominum ex pectes ullorem, nemo guidem 
Vallis ſuis præſumat diſputara, multo fortins" eonra 


fattum ſuum venir -w 21 honed bay onal 
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My Lords, 1 engliſh it not, for I apply it not, 
any man may make uſe of it as he pleaſeth; and 
ſo I conclude both fot the 
matter of the return, which I refer to your Lord- 
ſhip's judgment, whether all in the returg but theſe 
words, per ſpeciale mandatum domini Re,, be not 
ſuperfluous. And for the matter, whether theſe 
Gentlemen be bailable or not bailable, I have 
ſhewed your Lordſhip, that by the practice of all 
ages they are not bailable, but have been remanded 


Aud therefore I pray your Lordſhip, that theſe 
Gentlemen may be remitted, and left to go the right 
way for their delivery, which is by a Petition to the 
King. Whether it be a Petition of right or of 
ace, I know not; it muſt be I am ſure to the 
King, from whom I do perſonally underſtand that 
theſe Gentlemen did never yet preſent any Petition 
to him that came to his knowledge. | 
L. C. Juſtice. Mr. Attorney, thus much we muſt 
y to you, you have taken a great deal of pains, 
ou having had fo ſhort a time to confider of this 
caſe; it is a caſe of very great weight and expec- 
tation, and we do not intend that yuu ſhall expect 
long for our reſolution, for that theſe Gentlemen 
are in priſon, and deſire no doubt to know where 
they muſt truſt ; I hope we ſhall reſolve according 
to the reaſon of former times, and according to our 
conſciences : but this I mult tell you, as I did thoſe 
that argued, you muſt bring in your precedents, for 
though we have ſeen ſome of them, yet ſome of 
them we have not ſeen, therefore we defire that your 
ſervants or yourſelves do attend, and bring unto us 
after dinner thoſe precedents you have' mentioned 
on the King's part, for we intend to meet this at- 
ternoon, and you ſhall have our opinions to · mor- 
row: and I muſt tell you on the other ſide, that 
this cauſe being of ſuch weight, Counſel ſhould be 


wary, how they ſpeak any thing to inveigle the 
Court ; | FI; 3 3.574 ts 1. 


- Touching ſach precedents as you urged in ſome 
of them, we know there is ſomething urged which 
makes not for you, fo you have omitted ſome ma- 
terial things to be ſhewn; I ſpeak it to this purpoſe, 
not to-prejudice the cauſe, or to deliver my opinion, 
which becomes me not, but to ſhew, that Counſel- 
lors ſhould be careful: and this I dare ſay, there is 
matter in ſome ef the precedents themſelves that leads 
to another caſe, if they were entirely cite. 
The Term grows away, you ſhall not be long in 
expectation, we will meet this aſternoon, and give 
you our opinions to-morrow morning. ; 
Me. Neye. We deſire that Mr. Attorney may bring 
the precedents of 34 Elizabeth with him. © © 
Mr. Attorney. I will ſhew you any thing; but, my 
Lord, I ſhall be bold to claim the privilege of my 
place, as the King's Counſel, when the King's At- 
torney hath ſpoken, there ought to be no Argu- 
ments after" that; but if you aſk to ſee any thing, 
you ſhall have it. OTE URL en 
L. C. Juſtice. It is that we aim at, that truth and 
_ right may appear, and not to ſatisfy the one or the 
other part; but it is not defired'to make uſe of it by 
way of reply, but for ſatisfaction only." | 
Bramſton. My Lord, for the 1 

cited, I did think they ſhould have been brought 
and read in the Court, that your Lordſhip might 
L. C. Juſtice. You ſhall need no A the 
Records and Precedents ſhall be brought to the 


— 
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Court, and read openly, for the Court will not 
wrong you, and you ſhall ſee the difference between 
them, and your relation of them; nor you muſt 
not wrong us, with your written verities. 


N Thurſday the twenty · eighth of November, 
Michaelis 3 Caroli Regis, Chief. Juſtice Hyde, 
125 Doderidge, Juſtice Jones, and Juſtice #b1t- 
ct on the Bench: Sir John: Corbety Sir | Walter 
Earl, Sir Jobn Heveningbam, and Sir Eimand Hamp- 
den at the Bar, e ee ee oak ps h 
6 2 1 93 {41 i044 mon? 3 +7 
L. C. Juſtice. I am ſure you here expect the reſo- 
lution of the whole Court, as accordingly yeſterday 
we told you you ſhould havre. 68 
This is a caſe of very great weight and great en- 
pectation, and it had been fit we ſhould have uſed 
more ſolemn arguments of it than now for the ſhort- 
neſs of the time we can do; for you have been long 
in priſon, and it is fit you ſhould knou whereubto 
you ſhould truſt-: I am ſure you expect juſtice from 
hence, and God forbid we ſhould ſit hete but to do 
Juſtice to all men according to our beſt ſkill and 
knowledge, for it is our oaths and duties ſo to do, 
and 1 am ſure there is nothing elſe expected of us. 
We are ſworn to maintain all the Prerogati ves of the 
King, that is one branch of our. oath ; and we are 
hkewiſe ſworn to adminiſter J uſtice equally to all 
people. 1414 4048 wag e , eee 
We cannot, I tell you, deliver in ſolemn argu- 
ments, and give the judgments of every one of us 
touching this caſe, as the weight thereof requireth; 
but we have met together, and we have duly and 
ſeriouſly conſidered of it, and of all chat which h 
been ſpoken of on either ſide, and we are grown to 
a reſolution, and my Brothers have enjoined me to 
deliver to you the reſolution of the Whole Court; 
and therefore though it be delivered by my mouth, 
it is the reſolution of us all: I hope I ſhall not miſ- 
take any thing of their intention in my delivery : 
but if 1 do, they ſit here by me, and I ſhall not 
take it ill if they right we. 
Therefore I muſt tell you, there hath been many 
points learnedly argued at the Bar, Which we ſball 
not touch, or give our Reſolu: ion upon, but bend 
ourſelves to the point in judgment here. 
Theſe three Statutes, as for example, the Statute 
of Magna Charta, 25 E. III. and 36 E. III. and the 
Statute of Weſtminſter primo, and divers other Sta - 
tutes that have been alledged, and particularly diſ- 
puted of, we all acknowledge. and reſolve, that | 
are good Laws, and that they be in force; but the 
interpretation of them at this time belongs not to us, 
for we are driven to another point: and though the 
meaning of them belongs to the one way or the 
other, yet our judgment muſt be the ſame ; for 
that which is now to be judged by us is this. Whe- 
ther one that is committed by the King's authority, 
and no cauſe declated of his commitment, accord- 
ing as here it is upon this return, whether we ought 
to deliver him by bail, or to temand him back 
again? Wherein you muſt know this ich your 
Counſel will tell you, we can take notice only of this 
return; and when the caſe appears to come to us no 
otherwiſe than by the return, we are not bound to 
examine the truth of the return, but the ſuſſicieney 
of it, for there is a great difference between the ſuf= 
ficiency and the math. este e cam e it [727 33 
Me cannot judge rumors not reports, but 
upon that Which is before us on record; and theres 
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fore the Return is examinable by us, whether it be 
ſufficient or not. 

The exceptions whick have been taken to this Re- 
turn were two: the one for the form, the other for 
the ſubſtance. x | 

For the-form, whether it be formally returned or 
no, for it is not returned (as it is ſaid) poſitively and 
abſolutely, that they were committed by the King, 
but as it appears by a warrant from the Lords of the 
Council, and then there ſeems to be a contradiction 
in the Return. . x 

For firſt it ſaith, they were committed by the 
King's command, and afterwards it alledgeth it. to 
be by a warrant of the Lords of the Council, and 


ſo it is re t. 
—— this is a poſitive and an ab- 


Now we conceive that 
ſolute return, and ſo- the reaſon is, that he firſt 
returns that they are detained by the ſpecial com- 
mand of the King, and if he had ceaſed there, it 
had been poſitive; now there follows, that this was 
ſignified to them by the Lords of the Council. This 
is returned, to aſcertain the Court that he returned 
the cauſe truly, and to ſhew us that we ſhould not 
doubt the verity of this return ; and not to ſhew to 
us that he hath no knowledge of. the cauſe but by 
the ſignification of the Lords of the Council: ac- 
cording to that caſe of the Biſhopof Norwich, touch- 
ing the excommunication, he muſt teſtify his own 
knowledge, and nat continetur in Archivis : fo a She- 
riff muſt not return quod mandavi ball” &c. and he 

ives this anſwer, unleſs it be a Bailiff of a Liberty 
hath return of Writs.  - J 
And ſo here if the Warden of the Fleet had re- 
turned that the Lords of the Council had ſignified 
unto him that his priſoner was detained by the King's 
commandment, that had been ſufficient : but when 
he returns poſitively at the firſt, that it is done by the 
King's direction, he ſhews- afterwards that which 
ſhould make it appear that he deals not falſely 4 
which might have been omitted, but being menti- 
oned that that is the ſcope of it, and not-otherwiſe; 
the return is and poſitive. ' - © 

Now then to the other objections, becauſe he 
ſpeaks nothing of the caption why they were taken, 
you know it is the uſual return of all Officers to an- 
ſwer the point in queſtion z there is not one word in 
the Writ that demands the cauſe why they were 
taken, but why they are detained : ſo that the point 
in the Writ is ſufficiently anſwered; for t 
ſometimes it is neceſſary that the cauſe of the cap- 
tion ſhould be certified, yet ſometimes it is ſuper- 
fluous : but in our caſe the cauſe of the detention is 
- ſufficiently anſwered, which is the demand of the 
Writ, and therefore we reſolve that the form of this 
return is good. The next thing, is the main point 
in Law, whether the ſubſtance or matter of the re- 
turn be good or no, wherein the ſubſtance is this, 
he doth certify that they are detained in priſon by 
the ſpecial command of the King, and whether this 
be good. in Law or no, that is the queſtion, © 

o this purpoſe, if you remember this point, I 
ſay you did not- cite any Book or Caſe in print, 
but many precedents, which, I confeſs, are as ſtrong 
as any Book-Caſes; for Book-Caſes, I confeſs, are 
taken and ſelected out of the Records and Reſo- 
lution of Judges, and that is it which is in our 
Books, though they be not ſo obvious for every eye, 
but are found out by pains and diligent ſearch, and 
being produced, are of the ſame and que 

w 


| 3 Book-Caſes; but this 


brought by Sir Tho. Darnel, Oc. 
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Records are brought faithfully and entirely, ſo that 
the Court may judge of them. SN Ry 

Now the ents, you urged them to be ſd 
many, and ſo fully to the point, that we may 
thereby ſee that it is gobd to hear what can be ſaid 
on both ſides, and for to hear all, and view the Re- 
cords themſelves; and therefore we requited you to 
bring the Records to us, atid you did ſo; and you 
brought us more than you mentioned here ; and we 
have peruſed them all, that thereby we. might ſee 
whether the Court be faithfully dealt withall or no; 
for though Counſellors may urge a Book for their 
own advantage, yet it is the duty of the Court to 
ſee and diſtinguiſh of their allegations as the truth 
may Pe. 3 1 

This I told you yeſterday, when I told you your 
precedents warranted not ſo much as you urged 
them for; for if you remember, you urged ſotne 

recedents to be; that where men were committed 

the King, or by the Lords of the Council, and 

no cauſe expreſſed why they were committed, they 
were delivered. 

This is in effect our caſe, if the precedents affirm 
that when a man is committed by the King's com- 
mand; and no juſt cauſe is ſhewn, that upon ſuch a 
2 return the party ſhall ip/o fats be delivered; 
or if the return be not amended; then he ſhall be 
diſcharged. | | 

For altho* men come with prepared minds, yet 
the preparation of every man's heart bught to ſub- 
mit to the truth; and by the precedents, you ſhall 
ſee if it be fo as you have alledged; but this I dare 
affirm, that no one of the Records that you have 
cited, doth inforce what you have concluded out of 
them, no not one; and therefore as you have cited 
jw Precedents, Precedents ſhall judge this 
caſe; | 

I will ſhew you how they differ ſtom̃ the Records: 
you have concluded, when the King hath committed 
one, and 'expreſſeth not the cauſe; the Court hath 
delivered the party; but you ſhall ſte the contrary 
concluded, in every caſe that you have put: where 
the cauſe of the commitment hith been expreſſed; 
there the party hath been delivered by the Court, 
if the caſe ſo required ; but where there hath been 
no cauſe expreſſed; they have ever been remanded, 
or if they have been delivered, they have been deli- 
vered by the King's direction, or by the Lords of the 


hough Council: If this fall now in proof, you ſee you have 


gathered fair concluſions out of the Records ; and 
that you may ſee that this is ſo, I have brought the 
Records with me of your own propounding, and 
will go through them from point to point, and then 
judge yourſelves of the caſe. a 
It is not material whether I call for them in that 
order as you produced them or no, and therefore I 
will take them as they are, firſt or laft in the King's 
ET Onto dans: 
enry VII. VIII. n Mary, Queen EA 
zabeth, and King James's time. Es Fs 
I will ſhew you Sir Thomas Monſon's Caſe in 14 


Cl 


Jacobi, which was in all our memories. 


I will begin with Fill. 8 H. VII. R. Cherry caſe; 
you vouched it to this purpoſe, That Cherry 
being commirted by the Mayor of Windſor, was 


brought hither by a Habeas Corpus, and the Mayor 
returns that he was committed per mandatum domini 
Regis, and that thereupon he was delivered; but 
you ſhall find by the Record, that he was com- 
mitted by the Mayor oy ſuit of —— 
2 
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'elony, for which he was afterwards indicted, 
brought to a trial, and then diſcharged. | 
Vide this Record in Mr. Selden's Argument in the 

Parliament, 3 & 4 Caroli Regis, and ſo all the reſt 
poſtea. | Þ | 
The next was 19 H. VII. Urfwick's. caſe ; and 
* ſay he was brought hither by the Warden of the 

et, who, as you ſaid, returned that he was com- 
mitted per mandatum domini Regis, and you ſaid he 
was diſcharged, but he was bailed upon the Lords 

Letter, and brought hither to record his return, 
for he was bound to appear here, and then he was 
diſcharged ;- but that was the cauſe of his bringing 
hither, - Vide the Records as aforeſaid. » 

The next was Hugh Pain's caſe, in 21 H. VII. 
and that you urged thus: You ſay that he was 
brought hither by a Habeas Corpus by the Warden 
of the Fleet, who returned that he was committed 


by the King's Council, and he was. batled : noc 


we find that he was committed by them for ſuſpi- 
cion of felony ; and that cauſe was declared, and he 
was bailed : ſo that you ſee there was a cauſc ex- 
preſſed. Vide the Records aforeſaid. ,_ ... 
The next is 2 H. VIII. Thomas Beckley and Ro- 
Bert Harriſon's caſe z theſe you ſaid were brought in 
hither by Gegrge Earl of Shrew/bury, and Thomas 
Earl of Surrey; and the return was, that they were 
committed by the command of Hen. VII. and that 
they were bailed ; but you ſhall find that they were 
committed for ſuſpicion of felony ; and that Harriſon 
was committed by Hen. VII. but it was for Homi- 
cide upon the Sea, and ſo the cauſe is expreſſed, 
and afterwards he was bailed. The next was in 22 
H. VIII. Jobs Parker's caſe: you urged. it to this 
purpoſe, That he was brought hither, by a Habeas 


Corpus by the Sheriffs of London, and they you 


ſaid returned, that he was committed per ſpeciale 
mandatum domini Regis nunciatum, &c. by Robert 
"Peck, Sc. The cauſe why you urged this was two- 
fold ; firſt; that he was committed by the King's 
command, and yet he was bailed : ſecondly, that he 
was committed per mandatum domini Regis nunciat” 
per ſuch a one: but you ſhall find by the Record 
that he was committed for the ſecurity of the peace, 
and for ſuſpicion of felony, and that was the cauſe 
for which he was bailed, for he is bailable by: Law 
when ſuch a cauſe appears. Vide the Record as 
afore. 1285 . | U329Y 
Go on to the next, and that is Peter Man's caſe, 
in the 3 & 4 Philip and Mary; you urged that to 
this purpoſe, you ſay, that he was brought by the 
Keeper of the Gate - Houſe, and you ſay, that he 
returned, that he was committed by the command 
of the King and Queen's Council, and thereupon 
he was bailed ; but you ſhall find that he was com- 
mitted for ſuſpicion of felony and robbery, and there- 
upon he was bailed. | 
The next is in the 4 & 5 Phil. & Mar. Edward 
Newport's caſe ; you ſaid that the Conſtable of the 
Tower brought him hither, and returned that he was 
committed by the Council of the King and Queen, 
and that he was bailed : but you ſee by the Records, 
that he was committed for ſuſpicion of -coining, 
which is bailable only in this Court, and therefore: 
it was removed. hither. Yet this I muſt tell you, 
that it is true, in one Record it a 
you have cited it; but you may ſee how it is ſupplied! 
by another Record, and the cauſe, and he was de- 
livered by a proclamation. Yide both Records in 
Mr. Selden's argument. | | 


16. Proceedings on the Habeas Corpus, 


not, but as 


3 Car. J. 


Daderidge. He could not be delivered by pro- 
clamation, unleſs it was for a criminal cauſe. 
L. C. Juſtice Nyde. Obſerve another thing in 
the Book, he is brought hither by the ſpecial com- 
mand of the Council; ſo that although it appears 


not in the Record, yet if the King or Lords mean 


to have him tried for his life, he is brought hither. 
Then you cited Robert Conftable's caſe, ꝙ Eliz. and 
you ſaid he was broyght hither by the Lieutenant 
of the Tower, who returned that he was committed 
by the Lords of the Council, and thereupon he was 
bailed; but you ſhall find that he came hither to 
Plead his pardon, and he was pardoned. Vide the 
Record as aforeſaid. 517 1 2 
Thomas Laurence's caſe in 9 Eliz. is the ſame with 
Conftable*s, for it appears that he was brought hither 
to plead his pardon, and he was pardoned, and that 
was the cauſe he was brought hither, | 
The next was in the 21 Eliæ. Jobn Browning's 
caſe; it is true he was committed by the Lords of 
the Council, and he was brought by a Habeas Car- 
pus to the Chamber of Sir Chriftopher Wray, Chief- 
Juſtice, and he was there bailed, '- . 
The next was 33 Eliz. William Rogers; and he, 
you ſaid, was brought hither by the Keeper of the 
Catebeuſe, who returned, that he was committed to 
him by the Lords of the Council, yet there was 
a cauſe expreſſed, and that was for ſuſpicion of coin- 
ing of money. | | 5p 
' The next was in 39 Eliz. Laurence Broome; you 
ſay that he was brought hither by the Keeper of the 
Gatehouſe, who returned that he was committed 
for divers cauſes, moving the Lords of the Coun- 
cil, and thereupon he was delivered; but the Re- 
cord is, that the return alſo was for ſuſpicion of 
Treaſon, and although the ſuſpicion of Treaſon ap- 
pears not in one Record, yet there is another for it. 
Here you {ce the cauſe of his commitment, and that 
he was bailed, but it was by the King's command, 
uſque Oct. Michatlis. Vide the Record: 
l blame not you that are of Counſel with theſe 
Gentlemen for urging this Record, for this cauſe is 
not expreſſed in your Record, but that he was com- 
mitted by the command of the Council only; but 
he was committed for ſuſpicion of Felony with Sir 
Thomas Smith. Vids the Recor cg 
The next is in 40 Elix. Edward Harcburi's caſe, 
and Thomas Wendun's caſe; I bring them together, 
becauſe they are both in one year. In the 40 of Eliz. 
Edward Harcourt, you ſay, was committed to the 


944 


Gatebouſe by the Lords of the Council; and the re- 


turn was, that he was committed by them, Certis de 
caufis ipſos moventibus ignotis, and he was bailed. 

Here is another in the ſame time committed to 
the ſame priſon by the Lords in the Star- Chamber, 
it was Thomas Wenden's caſe; and he you ſay was 
committed by them 'certis de cauſit, (as the other 
was) and that he was bailed; but you. ſhall find in 
the margin of the Roll, 'Traditur in ball ex afſenſu 
Concilii domin# Regins; and that was the relation 


of the Queen's Attorney, ſo chat you ſee how the 


precedent fits you. Ele z eas 
The next are two more Commitments to the Cate- 
houſe, Beckwith and Reyner; they, you ſaid, were 
committed to the Gatebouſe, brought their Habeas 
Corpus, and the Keeper of the r | 
that they were committed by-virtue of a Warrant 
from the Archbiſhop of Canterbury, Henry Earl of 
Northampton, Lord Warden of the Cinque Ports, 


and others of the Privy-Council; requiring the ſaid 


1627. 
Keeper to receive the ſaid Beckwith and Reyner into 
his charge, until they ſhould have further order 
from them in that behalfz and you ſay they were 
bailed. 

Vide the Record in Mr. Selden aforeſaid. 

Now you ſhall ſee the direction to bail him; he was 
bailed by the direction from the Lords of the Coun- 
cil, as appears by their letter. Vide as aforeſaid. 

Now we come to Cæſar's caſe, in 8 Jacobi; you 
urged that to this purpoſe : you ſay he was commit- 
ted to the Marſbalſea, who upon a Habeas Corpus 
returned, that he was committed per ſpeciale manda- 
tum domini Regis, and you ſay, becauſe the return 
was ſo general, the rule of the Court was, that it 
ſhould be amended, or elſe he ſhould be diſcharged. 
I will open to you what the reaſon of that rule was, 
for that notice was taken, that the Keeper of the 
priſon had uſed a falſe return, and had uſurped the 
name of the King; I know not how, but the com- 
mitment was not by the King's command ; and that 
was the cauſe that he had a day given him to amend 
his return, but his body was remanded to priſon, as 
you ſhall ſee by the Record. Vide the Record, &c. 

The laſt precedent that you uſed, was that of Sir 
Thomas Monſon; and that was ſo notorious, and ſo 
late, that I marvel that was offered at all, it made me 
jealous of all the reſt, that was ſo notorious ; and now 
I have omitted none you brought me. Yide the 
Record. | 

By this Record you may ſee that he was commit- 
ted by divers Lords of the Council; and it was for 
the ſuſpicion of the death of Sir Thomas Overbury ; 
and it is notoriouſly known, that he was brought 
hither to plead his pardon. - 

I will not tell you that you read all theſe prece- 
dents, for you read none, but urged them here be- 
fore us; but we required you to bring them to us, 
and they were brought to us, Mr. Corbet brought 
them all but one, and that Mr. Noye brought, it 
was in the 22 Hen. VIII. Parker's caſe, and one 
Mr. Helborn, a man whoſe face I never ſaw before, 
nor is he now in mine eye; did yeſterday bring us 
one edent to this purpoſe; and it was Sir Jobn 
Brocket's caſe in 1 Face he was committed to the 
Gatehouſe, and upon a Habeas Corpus, the Keeper 
returned that Commi/s* fuit per Warrantum Domino- 
rum de Privat Concilio, cujus tenor ſequitur in bæc 
verba,, viz, To the Keeper of the Gatehouſe, Cc. 
vide Mr. Selden's precedents; but ſee upon what 
ground he was bailed, it was a ſpecial command of 
the Lords of the Council. Vide the Record. 

Theſe are all the Records and Precedents that you 
miniſtred unto us in your argument, and that were 
delivered unto us, for I have dealt faithfully with 
you; and now you have ſeen them in the caſes, I 
would have any man judge of the concluſion which 
. you made the laſt day, that when a man is commit- 
ted, and the caſe not known, but it is certified to be 
by the King's ſpecial commandment, and the Ha- 
beas Corpus is procured by yourſelves and ſpeeded by 
the King, that we can diſcharge or bail them. 

Then the precedents are all againſt you every one 
of them, and what ſhall guide our judgments, fince 
there is nothing ag in this caſe but precedents ? 
that if no cauſe of the commitment be expreſſed, it 
is to be preſumed to be for matter of State, - which 
we cannot take notice of; you ſee we find none, 
no not one, that hath been delivered by bail in the 
——_— but by the hand of the King or his di- 


Vor. VII. 


brought by Sir Tho. Darnel, &c. 
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If we ſhould ceaſe here, you ſee you have ſhewn 
nothing to ſatisfy us, and we know that you that 
be of their Counſel, will ſatisfy your Clients therein. 

But you ſhall ſee that we have taken a little pains 
in this caſe, and we will ſhew you ſome precedents on 
the other ſide; and I believe there be five hundred 
of this nature, that may be cited to this purpoſe. I 
ſhall go retrograde, and go backwards in citing the 
years of the precedents that I ſhall mention. | 

I will begin with 7 H. VIII. Edward Page, he 
was brought hither by the Steward of the Marſbal- 
ſea, who returned that he was committed per man- 
datum domini Regis, and he was remitted, ſo that 
he was not delivered upon this general return, but 
he was remanded. 

The next was 12 H. VII. there you ſhall ſee a 
precedent where one was committed, his name was 
Thomas Yew, he was committed for felony, and al- 
ſo per mandatum domini Regis, and the King's At- 
torney came hither and releaſed the King's com- 
mand, and thereupon he was bailed. _ 

Mr. Nye. It is all one with Parker's caſe. 

L. C. Juſtice. No, for here were two cauſes of 

the commitment, Hobart was then the King's At- 
torney, and he ſignified in open Court that he was 
diſcharged by the King's command, and Paſtea tra- 
ditur in ball pro ſuſpicione felonie. 
The next was Humphrey Broch, 9 H. VII. Rot. 
14. you ſhall find it much to that purpoſe as the 
other was before; he was impriſoned for an outlaw- 
ry, and by the commandment of the King allo, 
and after that the releaſe of the King's command- 
ment was certified to the Chief-Juſtice, he was 
thereupon diſcharged. Vide the Record. 

The next is 7 H. VII. Thomas Brown, John Raw- 
lings, Robert Sherman and others, were committed 
per mandatum domini Regis, and for felony, outlawry, 
and other cauſes, as appears by the Records, and 
after the King releaſeth his commandment, and 
that the outlawry ſhould be reverſed, and for the 
felony he was bailed. Vide the Record. 

So that you may ſce the offences mentioned in 
the Warrant for the commitment were triable here, 
and when the King releaſes his commandment they 
were bailed for che reſt, but they that were com- 
mitted by the commandment of the King were re- 
leaſed by the King. G 

In 7. H. VII. the caſes of William Bartholomew, 
Henry Carre, William Chaſe, and others, is tothe ſame 
effect, by all which you may ſee, that when the 
King releaſeth his commandment, they were bail- 
ed for the reſt, and as they were committed by the 
King's commandment, ſo they were releaſed by the 
King's command. | 
Now here I ſhall trouble you with no more 
dents, and you ſee your own what concluſion they 
produce. And as to thoſe ſtrong precedents alledged 
on the other ſide, we are not wiſer than they that went 
before us; and the common cuſtom of the law is, 
the Common Law of the land, and that hath been 
the continual common cuſtom of the law, to which 
we are to ſubmit, for we come not to change the law, 
but to ſubmit to it. | 

We have looked upon that precedent that was 
mentioned by Mr. Attorney; the reſolution of all 
the Judges of England, in 34 Eliz. We have conſi- 
dered of the time, and I think there were not before, 


nor have been ſince, more upright Judges than they 


were, Wray was one, and Anderſon another: in 
Eaſter Term this 12 certified under the hands of all 
2 - + > a the 
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the Judges of England, and Barons of the Exche- 


quer in a duplicate, whereof the one was delivered. 


to the Lord- Chancellor, and the other to the Lord- 
Treaſurer, to be delivered to the Queen, We have 
compared our copies, not taking them the one from 
the other, but bringing them: we have long had 
them by us together, and they all agree word for 
word, and that which Mr. Attorney ſaid, he had 
out of Judge Anderſon's Book, and it is to this pur- 
poſe, to omit other things, that if a man be com- 
mitted by the commandment of the King, he is not 
to be delivered by a Habeas Corpus in this Court, for 
we know not the cauſe of the commitment. Vide this 
at the latter end of the firſt part of Mr. Selden's 
argument, as aforeſaid. : 

But the queſtion now is, whether we may deliver 
this Gentleman or not; you ſee what hath been the 
practice in all the Kings times heretofore, and your 
own Records ; and this reſolution of all the Judges 
teacheth us, and what can we do but walk in the 
ſteps of our fore-fathers? If you aſk me which way 
| you ſhould be delivered, we ſhall tell you, we muſt 
not counſel you. 

Mr. Attorney hath told you that the King hath 
done it, and we truſt him in great matters, and he 
is bound by Law, and he bids us proceed by Law, 
as we are ſworn to do, and fo is the King; and we 
make no doubt but the King, if you ſeek to him, 

he knowing the cauſe why you are impriſoned, he 
will have mercy, but we leave that. if in Juſtice 

we ought to deliver you, we would do it ; but upon 
theſe grounds, and theſe Records, and the prece- 
dents and reſolutions we cannot deliver you, but 
you muſt be remanded. Now if I have miſtaken 
any thing, I deſire to be'righted by my brethren, I 
have endeavoured to give the reſolutions of us all“. 


They continu'd in cuſtody till the 29th of Ja- 
nuary following, when his Majeſty in Council order'd 
all the impriſon'd Gentlemen to be releas'd ; and 
Writs being iſſued about this time for electing 
Members of Parliament, to meet March the 17th, 
thoſe Gentlemen who ſuffer'd for the Loan, were 
elected in many places. On the 17th of March the 
Houſe met, and Sir Jobn Finch was choſen Speaker. 
On the 2oth, the Houſe ſettled their Committees; 
and the 22d was ſpent in opening the Grievances, as 
Billeting of Soldiers, Loans by Benevolences and Privy- 
Seal, and the impriſoning cer tain Gentlemen who refused 
to lend upon that Account, who afterwards bringing 
their Habeas Corpus, were notwithſtanding remanded 
to priſon; nor did the Houſe incline to ſupply his 
Majeſty till theſe Grievances were redreſſed. 


To which purpoſe Sir Francis Seymour ſpoke thus: 
HIS is the great Council of the Kingdom, 
and here (if not here alone) his Majeſty may 

ſee as in a true glaſs the State of the Kingdom; we 
are called hither by his Majeſty's Writs to give him 
faithful counſel, ſuch as may ſtand with his honour ; 
but this we muſt do without flattery : we are ſent 
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hither by the Commons to diſcharge that truſt re- 
poſed in us, by delivering up their juſt grievances, 
and this we muſt do without fear: let us not there- 
fore be like Cambyſes's Judges, who being demanded 
of their King whether it were not lawful for him to 
do what in itſelf was unlawful ; they rather to pleaſe 
the King, than to diſcharge their own conſciences, 
anſwered, That the Perfian Kings might do what 
they liſted. This baſe flattery tends to miſchief, be- 
ing fitter for reproof than imitation ; and as flattery, 
ſo fear taketh away the judgment: let us not then 
be — with fear or flattery, of corruptions the 
baſeft, For my own part, I ſhall ſhun both theſe, 
and ſpeak my conſcience with as much duty to his 
Majeſty as any man, but not neglecting the Publick, 
in which his Majeſty and the Commonwealth have 
an Intereſt : but how can we ſhew our affections, whilſt 
we retain our fears? or how can we think of giving of 
Subſidies, till we know whether we have any thing 
to give or no? For if his Majeſty be perſuaded by 
any to take from his ſubjects what he will, and 
where it pleaſeth him ; I would gladly know what 
we have to give? It's true, it is ill with thoſe ſub- 
jects that ſhall give laws to their Princes, and as ill 
with thoſe Princes which ſhall uſe force with thoſe 
Laws ; that this hath been done, appeareth by the 
billeting of Soldiers, a thing no way advantageous 
to his Majeſty's ſervice, but a burden to the Com- 
mon- wealth; this alſo appeareth by the laſt Levy of 
—— againſt an Att of Parliament. Again, Mr. 
Speaker, what greater proof can there be of this, 
than the impriſonment of + divers Gentlemen for the 
Loan, who if they had done the contrary for fear, 
their fault had been as great as theirs that were the 

ojectors in it; and to countenance theſe proceed- 
ings, hath it not been ched (or rather prated) 
in our pulpits, that all we have is the Kin 8. 
Jure Divino, ſay theſe time-ſervers; they forſake 
their own function, and turn ignorant States- 
men : we ſee how willing they will be to change a 
good Conſcience for a Biſhoprick, and (Mr. Spea- 
ker) we ſee how eaſy it is for a Prince, how juſt and 
good ſoever, to be abuſed, in regard he muſt ſee 
with other mens eyes, and hear with other mens 
ears. Let us not flatter his Majeſty, it is too appa- 
rent to all the World, the King and People ſuffer 
more now than ever; his Majeſty in his affairs a- 
broad, and his People in their eſtates at home: but 
will you know the reaſon of all this, let us look back 
to the actions of former Princes, and we ſhall find 
that thoſe Princes have been in greateſt want and 
extremity that exacted moſt of their ſubjects, and 
moſt unfortunate in the choice of their minifters, 
and to have failed moſt in their undertakings ; hap- 
py is that Prince that hath thoſe that are faithful of 
his Council. That which his Majeſty wanted in the 
management of his affairs concerning France and 
Spain, I am clear, was his want of faithful Council 
to adviſe : the reaſon is plain, a Prince is ſtrongeſt 
by faithful and wiſe Council; I would I could truly 
ſay, ſuch have been employed abroad. I wilt con- 

| 6 HEY fes, 


— 


© Mr. Whitlock in his Memorials of the Fagliſb Affairs, Page 8. (Edit. 1732.) ſays, ive of the impriſon'd Gentlemen, by 


* Habeas Corpus were brought to the King's-Bench; and (by their Counſe 
«© had net the cauſe of their Commitment, but of their Detainor in Priſon, per (| 


took exceptions to the Return, For that it 


aſſign' d 
l is, which i ao particular cauſe ; 


and the Law being moſt tender of the LAs liberty.” Ney, Selden, Bramflon, Calthrope and others, who were of Counſel for 
the Priſoners, prayed they might be releas'd and diſcharg'd. 
Ring! in maintenance of the Return. Hyde Chief- Juſtice declar'd the opinion of 


| Heath, the King's Attorney, at another day 
the Court, That the Return was poſitive and abla 
Council is 75 
in Priſon; t 
So the Priſoners were re 


. 
— 


to ig the Court : And that the Habeas Corpus is not to return the cauſe of the 
at the matter of this Return is ſufficient, and the Court is not to examine the truth of the Return, but muſt take it as it is. 


, by the King's ſpecial command, and the of # it 7 the Lords of the 
mpriſonment, 


ut of the detention 


* 
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ſeſs, and till ſhall from my heart, he is no good 
ſubject, nor well affected to his Majeſty and the 
State, that will not willingly and freely lay down 
his life, when the end may be the ſervice of his Ma- 
jeſty, and the good of the Common-weal, But on 
the contrary, when againſt a Parliament-Law, the 
ſubje& ſhall have taken from him his goods againſt 


his will, and his liberty againſt the laws of the land; 


ſhall it be accounted want of duty in us to ſtand up- 
on our privileges, hereditary to us, and confirmed 
by ſo many Acts of Parliament? | 

In doing this we ſhall but tread the ſteps of our 
forefathers, who ever preferred the publick Intereſt 
before their own right, nay, before their own lives 
nor can it be any wrong to his Majeſty to ſtand up- 
on them, ſo as thereby we may be the better ena- 
bled to do his Majeſty ſervice, But it will be a 
wrong to us and our poſterity and our conſciences, 
if we willingly forego that which belongs unto us by 
the law of God, and of the Land, and this we ſhall 
do well to preſent to his Majeſty ; we have no cauſe 
to doubt of his Majeſty's gracious acceptation. 


Sir Thomas Wentworth, 

ff * I'S debate carries a double aſpect towards 
the Sovereign and the Subject; though both 
be innocent, both are injured and both to be cured. 
Surely, in the greateſt humility 1 ſpeak it, theſe 
illegal ways are puniſhment and marks of indigna- 
tion, ihe raiſing of Loans ſtrengthned by commiſ- 
fion, with unheard-of inſtructions and oaths ; the 
billetting of Soldiers by the Lieutenants, and De- 
puty-Lieutenants, have been as if they could have 
perſuaded Chriſtian Princes, yea Worlds, that the 
right of Empires had been to take away by ſtrong 
hands, and they have endeavoured, as far as poſſi- 
ble for them, to do it. This hath not been done by 
the King (under the pleaſing ſhade of whoſe Crown 
I hope we ſhall ever gather the fruits of Juſtice) but 
by projectors, who have extended the prerogative of 
the King beyond the juſt ſymmetry, which maketh 
a ſweet harmony of the whole : they have brought 
the Crown into greater want than Ever, by anticipa- 
ting the Revenues ; and can the ſhepherd be thus 
ſmitten, and the ſheep not ſcattered ? They have in- 
troduced a Privy-Council, raviſhing at once the 
ſpheres of all ancient government, impriſoning us 
without either bail or bond; they have taken from us, 
what? what ſhall I ſay indeed, what have they left 
us? all means of ſupplying the King and ingratia- 
ting ourſelves with him, taking up the root of all 
propriety, which if it be not ſeaſonably ſet again in- 
to the ground by his Majeſty's own hands, we ſhall 
have, inſtead of beauty, baldneſs. To the making 
of thoſe whole, I ſhall apply myſelf, and propound 
a remedy to all theſe diſeaſes. By one and the ſame 
thing have King and People been hurt, and by the 
ſame muſt they be cured ; to vindicate, what, new 
things ? no, our ancient vital liberties, by re-inforce- 
ing the ancient laws made by our wo fg by ſet- 
ting forth ſuch a character of them, as no licentious 
ſpirit ſhall dare to enter upon them; and ſhall we 
think this is a way to break a Parliament ? no, our 
deſires are modeſt and juſt; I ſpeak truly, both for 
the Intereſt of the King and People ; if we enjoy not 

theſe, it will be impoſſible for us to relieve him. 
Therefore let us never fear they ſhall not be ac- 
cepted by his goodneſs 3 wherefore I ſhall ſhortly 
deſcend to my motiongg conſiſting of four parts, two 
of which have relation to our perſons, two to the 
propriety of goods. For our perſons; firſt, the 
freedom of them from impriſonment, Secondly, 


relating to the Liberty of the Subject. 
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from employment abroad, contrary to the ancient 
cuſtoms: for our goods, that no Levies be made, 
but by Parliament. Secondly, no billetting of Sol- 
diers. It is moſt neceſſary that theſe be reſolved, 
that the ſubje& may be ſecured in both. 


Sir Benjamin Rudyard. 
HIS is the cribs of Parliaments z we ſhall 
know by this if Parliaments live or die, the 
King will be valued by the ſucceſs of us, the Coun- 
ſels of this houſe will have operations in all, *tis fit 
we be wiſe ; his Majeſty begins to us with affection, 


proclaiming, that he will rely upon his People's love. 


Preſervation is natural, we are not now on the bene 
eſſe, but on the eſe; be ſure England is ours, and 
then prune it. Is it no ſmall matter that we have 
provoked two moſt potent Kings ? we have united 
them, and have betrayed ourſelves more than our 
Enemies could. Men and Brethren, what ſhall we 
do? Is there no Balm in Gilead? If the King draw 
one way, and the Parliament another, we muſt all 
ſink. I reſpe& no particular, I am not ſo wiſe to 
contemn what is determined by the major part, one 
day tells another, and one Parliament inſtructs ano+ 
ther. I deſire this Houſe to avoid all conteſtations, 
the hearts of Kings are great, tis comely that Kings 
have the better of their ſubjects. Give the King 
leave to come off, I believe his Majeſty expects but 
the occaſion, *Tis lawful, and our duty to adviſe 
his Majeſty, but the way is to take a right courſe to 
attain the right end z which I think may be thus : 
by truſting the King, and to breed a truſt in him z 
by giving him a large ſupply ä to his wants, 
by proſtrating our grievances humbly at his feet, 
from thence they will have the beſt way to his heart, 
that is done in duty to his Majeſty. And to ſay all 
at once, let us all labour to get the King on our 
ſide, and this may be no hard matter, conſidering 
the near ſubſiſtence between the King and People. 


Sir Edward Coke, 

DUM umpus babemur, bonum operemur. Iam ab- 

ſolutely for giving a ſupply to his Majeſty; yet 
with ſome caution. To tell you of foreign dangers 
and inbred evils, I will not do it; the State is in- 
clining to a conſumption, yet not incurable: I fear 
not foreign Enemies, God fend us peace at home: 
for this diſeaſe I will propound remedies, I will ſeek 
nothing out of mine own head, but from my heart, 
and out of Acts of Parliament. I am not able to 
fly at all grievances, but only at Loans, Let us not 
flatter ourſelves ; who will give Subſides, if the 
King may impoſe what he will ? and if, after Par- 
liament, the King may inhaunce what he pleaſerh ? 
I know the King will not do it, I know he is a re- 
ligious King, free from perſonal vicesz but he deals 
with other mens hands, and ſees with other mens 
eyes. Will any give a Subſidy that will be taxed af- 
ter Parliament at pleaſure? the King cannot tax any 
by way of Loans, I differ from them, who would 
have this of Loans go among(t Grievances, but I 
would have it goalone. 

Pll begin with a noble Record, it chears me to 
think of it, 25 E. III. it is worthy to be written in 
letters of gold; Loans againſt the will of the Subjet, 
are againſt Reaſon, and the Franchiſes of the Land, 
and they deſire reſtitution: what a word is that Fran- 
chiſe ? The Lord may tax his Villein high or low, but 
it is againſt the Franchiſes of the Land, for Freemen 
to be taxed but by their conſent in Parliament. Fran- 
chiſe is a French word, and in Latin it is Libertas. In 
Magna Charta it is provided, that, Nullus Jiber homo 

capiatur 
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capiatur vel impriſonetur aut diſſeifietur de libero tene- 
mento ſuo, & c. niſi per legale judicium parium ſuorum 
vel per legem lerræ; which Charter hath been con- 
firmed by good Kings above thirty times. 


When theſe Gentlemen had ſpoken, Sir Jobn Cook, 
Secretary of State, took up the matter for the King, 
and concluded for redreſs of Grievances, ſo that 
ſupplies take the precedency; and faid : 


Mr. Secretary Cook. | 
1 Had rather you would hear any than me; I will 
not anſwer what hath been already ſpoken; my 
intent is not to ſtir, but to quiet; not to provoke, 
but to appeaſe: my defire is, that every one reſort 
to his own heart to reunite the King and the State, 
and to take away the ſcandal from us; every one 
ſpeaks from the abundance of his heart: I do con- 
clude out of every one's concluſion, to give to the 
King, to redreſs grievances ; all the difference is about 
the manner. We all are Inhabitants in one Houſe, 
the Commonwealth, let every one in ſomewhat a- 
mend his Houſe, ſomewhat is amiſs : but if all the 
Houſe be on fire, will we then think of mending 
what is amiſs ? will you not rather quench the fire ? 
the danger all apprehend. The way that is pro- 
unded, I ſeek not to decline, illegal courſes have 
n taken, it muſt be confeſſed, the redreſs muſt be 
by Laws and Puniſhment : but withal, add the Law 
of neceſlity ; neceſſity hath no law, you muſt abili- 
tate the State to do, what you do by petition re- 
uire. It is wiſhed we begin with grievances, I 
eny not that we prepare them, but ſhall we offer 
them firſt? will not this ſeem a condition with his 
Majeſty ? Do we not deal with a wiſe King, jealous 
of his honour ? all ſubſidies cannot advantage his 
Majeſty ſo much, as that his ſubjects do agree to 
ſupply him; this will amaze the Enemy more than 
ten Subſidies : begin therefore with-the King, and 
not with ourſelves. 


Sir Robert Phillips. : 
FT\'H1S day's debate makes me call to mind 
the cuſtom of the Romans, who had a ſolemn 
Feaſt once a year for their Slaves, at which time 
they had liberty (without exception) to ſpeak what 
they would, whereby to eaſe their afflicted minds; 
which being finiſhed, they ſeverally returned to 
their former ſervitude. This may, with ſome re- 
ſemblance and diſtinftion, well ſet forth our pre- 
ſent ſtate; where now, after the revolution of ſome 
time, and grievous ſufferings of many violent op- 
reſſions, we have (as thoſe Slaves had) a day of li 
y of ſpeech ; but ſhall not, I truſt, be herein 
Slaves, for we are free, we are not Bondmen ; but 
Subjects: theſe, after their feaſts, were Slaves 
again; but tis our hope to return Freemen. I am 
glad to ſee this morning's work, to ſee ſuch a ſenſe 
of the Grievances under which we groan. I ſee a 
concurrence of grief from all parts, to ſee the ſubject 
wronged, and a fit way to ſee the Subject righted : 
I expected to ſee a diviſion, but I ſee an honourable 
conjunction, and I take it a good omen. It was 
wiſhed by one, that there were a forgetfulneſs of all ; 
let him not proſper that wiſheth it not. No, there 
is no ſuch ways to perfect remedy, as to forget in- 


Juries 3 but not ſo to forget, as not to recover them. 


it was uſual in Rome to bury all injuries, on purpoſe 
to recover them. It was ſaid by à Gentleman, that 
ever ſpeaks freely, Ve muſt ſo govern ourſelves, as 
if this Parliament muſt be the Criſis of all Parliaments, 
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good meaning) trench into all we have, 
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and this is the laſt, I hope well, and there will be 
no cauſe for the King, our Head, to except againſt 
us, or we againſt him. The dangers abroad are 
preſented to us, he is no Engliſbman that is not ap- 
prehenſive of them. a 

We have provoked two potent Kings (the one 
too near) who are too ſtrongly joined together; the 
dangers are not chimerical, but real, I acknowledge 
it, but it muſt be done in proportion of our dangers 
at home : I more fear the violation of. publick 
Rights at home, than a foreign Enemy, Muſt it 


be our duties and direction to defend foreign dan- 


gers, and eſtabliſh ſecurity againſt them, and ſhall 
we not not look at that which ſhall make us able and 
willing thereunto? We ſhall not omit to confide 
and truſt his Majeſty, otherwiſe our Counſels will 
be with fears, and that becomes not Engh/bmen. 
The unaccuſtomed violences (I have nothing but a 
To the 
four particulars already mentioned, wherein we ſuf- 
fer, one more may be added, leſt God forbear to 
hear me in the day of my trouble; our Religion is 
made vendible by Commiſſions : Alas! now a tole- 
ration is granted (little leſs) and men for pecuniary 
annual rates diſpenſed withal, whereby Papiſts with- 
out fear of Law, practice Idolatry, and ſcoff at 
Parliaments, at Laws, and all. Ir is well known, 
the people of this State are under no other ſubjection, 
than what they did voluntarily conſent unto, by the 
original contract between King and People; and as 
there are many Prerogatives and Privileges conferred 
on the King, ſo there are left to the Subject many 
neceſſary Liberties and Privileges, as appears by 
the common Laws and Acts of Parliament, not- 


withſtanding what theſe two Sycophants (Sibtberp 


and Manwaring) have prated in the Pulpit to the 
contrary, Was there ever yet King of England 
that directly violated the Subjects Liberty and Pro- 
perty, but their actions were ever complained of in 
Parliament, and no ſooner complained of, than re- 
dreſſed? 21 E. III. there went out a Commiſſion to 
raiſe money in a ſtrange manner ; the ſucceeding 
Parliament prayed redreſs, and, till H. VIII. we 
never heard of the ſaid Commiſſions again. 

Another way was by Loan, a Worm that can- 
ker'd the Law, the Parliament did redreſs it, and 
that money was paid again. The next little En- 
gine was Benevolence; what the force of that was, 
look into the Statute of R. III. which damned that 
particular way, and all other indirect ways. 

Since the Right of the Subject is thus bulwark'd 
by the Law of the Kingdom, and Princes upon 
complaint have redreſſed them, I am confident we 
ſhall have the like cauſe of joy from his Majeſty. 

I will here make a little digreſſion: The County 
(Somerſetſhire) I ſerve for, were pleaſed to com- 
mand me to ſeek the removal from them of the 
greateſt burthen that ever people ſuffered. It was 
excellently ſaid, Commiſſionary Lieutenants do de- 
prive us of all Liberty; if ever the like was ſeen of 
the Lieutenancy that now is, I will never be be- 
lieved more: They tell the people, they muſt pay 
ſo much upon warrant from a Deputy-Lieutenant, 
or be bound to the good behaviour, and ſent up to 
the Lords of the Council; it is the ſtrangeſt Engine 
to rend the liberty of the Subject that ever was: 
There is now a Decemviri in every County, and 
amongſt that Decemviri, there is ſome Claudius Ap- 
pius that ſeek their own revenges, We complain of 
Loans and Impoſitions, but win Deputy-Lieutenants 
may ſend Warrants to impriſon our Perſons at plea- 

ſure, 
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ſure, if we pay not what they ſent for, it concerns 

us S there hs Country in freedom, and to con-- 
ſider of this kind of people. There is now Neceſſity 
brought in for an argument; all know that Neceſfity 

is an armed man, and that Neceſſicy is an evil Coun- 

ſellor, I would we had never known that Counſel ; 

we are almoſt grown like the Turks, who fend their 

Janixaries, who place the Halbert at the door, and 

there he is Maſter of the houſe. We have Soldiers 

billetted, and Warrants to collect money, which if 
they do not, the Soldiers muſt come and rifle. The 

Romans ſending one into Spain, found no greater 

complaint, than the diſcontent that did ariſe, from 

Soldiers placed amongſt them. I would you would 

look into Forteſcue, where he puts the Prince in 

mind, what miſery he ſaw, where Soldiers were 

put upon the people : Bur, ſaith he, no man is forced 

to take Soldiers but Inns, and they are to be paid by 

them. I deſire we reſort to his Majeſty for redreſs, 

and to reduce all into bounds. 

The other way of Grievance is a Judgment in a 
legal courſe of proceeding ; we have had three Judg- 
ments of late times, all exceeding one another in 
prejudice of the Subject: The firſt was, that which 
was judged in all formality, the Poſtnati (Scots) caſe, 
which People I honour ; for we find many of them 
love us more than we do ourſelves : I do not com- 
plain of it, but only mention it. 

The other Judgment was for Impoſitions, which 
was given in the Exchequer, and this Houſe twice 
afterwards damned that Judgment: How remiſs our 
eyes are upon that, I grieve to ſee. 

There is a Judgment, if I may ſo call it, a fatal 
Judgment againſt the Liberty of the Subject, 
Mich. 3 Car. in Sir John Heveningham's caſe, ar- 
gued at the Bar, and pronounced but by one alone. 
J can live, although another without Title be put 
to live with me; nay, I can live, although I pay 
Exciſes and Impoſitions for more than I do : bur to 
have my liberty, which is the ſoul of my life, taken 
from me by power, and to be pent up in a Goal 
without remedy by Law, and this to be ſo adjudged 
to periſh in Goal; O improvident Anceſtors! O 
unwiſe Forefathers ! to be ſo curious in providing 
for the quiet poſſeſſion of our Lands and Liberties 
of Parliament, and to neglect our Perſons and Bo- 
dies, and to let them die in priſon, and that durante 
beneplacito, remedileſs. If this be Law, what do 
we talk. of our Liberties ? why do we trouble our- 
ſelves with the diſpute of Law, Franchiſes, Pro- 
priety of Goods ? It is the Summa totalis of all mi- 
ſeries; I will not ſay it was erroneous, but I hope 
we ſhall ſpeak our mings, when that- Judgment 
comes here to be debate>. What may a man call 
this ? if not Liberty, Having paſſed in ſome con- 
fuſion in the faſhion of my delivery, I conclude : 
We will conſider two particulars, his Majeſty, and 
his People. His Majeſty calls to us, and craves 
our aſſiſtance to revive again his honour, and. the 
honour of the Nation : The People ſend us, as we 
hope, with that direction, that we ſhall return to 
them with that Olive-branch, that aſſurance of being 
free from thoſe calamities, under which they can 
hardly breath. Our ſins have brought on us thoſe 
miſeries, let us all bring our Portion to make up 
the wall: we come with loyal hearts; his Majeſty 


ſhall find, that it is we that are his faithful Coun- 


ſellors; let all Sycophants be far removed from his 


Majeſty, ſince we cannot help his Majeſty without 


ing our grievances ; let us diſcharge our duties 
erein: yet while we ſeek Liberty, we will not 
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forget Subjection. All things a State can be capa- 
ble of, either bleſſings or puniſhments, depend on 
this meeting: if any think the King may be ſup- 
plied, and the Commonwealth preſerved without 
redreſs of grievances, he is deceived. The Kings 
of England were never more glorious than when 
they truſted their Subjects; let us make all haſte to 
do the Errand for which we came; let the Houſe 
conſider to prepare our Grievances fit for his Ma- 
jeſty's view, not to make a Law to give us new Li- 
berties, but declaratory, with reſpective Penalties 
ſo that thoſe which violate them, if they would be 
vile, they ſhould fear infamy with men ; and then 


we ſhall think of ſuch a Supply as never Prince re- 


ceived, and with our money we ſhall give him our 
hearts, and give him a new people rais'd from the 
dead: Then I hope this Parliament will be entitled, 
the Parliament of Wonders, and God's judgments 
diverted, and theſe beams of goodneſs ſhall give us 
life, and we ſhall go home to our own Countries, 
and leave our Poſterities as free as our Anceſtors left 
us. 


But this day, as alſo the two next days Debate, 
produced no Reſolutions. 


Monday, 24 March, Secretary Cook renewed the 
motion of Supplies for his Majeſty, yet ſo, that 
Grievances be likewiſe taken into conſideration. 

Then he made a motion, That the ſame Com- 
mittee may hear Propoſitions of general heads of 
Supply, and afterwards go to other buſineſſes of the 
day for Grievances. Others preferred the conlidera- 
tion of Grievances, as a particular rodt that invaded 
the main Liberty of the Subject. It is the Law 
(faid they) that glorious fundamental Right, where- 
by we have power to give; we deſire but that his 
Majeſty may fee us have that Right therein, which, 
next to God, we all deſire; and chen we doubt not, 
but we ſhall give his Majeſty all ſupply we can.' 
The time was, when it was uſual to deſire favours 
for ſowing of diſcords, as Gonzomar did for Ra- 
leigb's head. But the debates of this day came to 
no Reſolution. | "Ip, 

The day following, being the 2 5th, Mr. Secreta- 
ry Cook tendred the Houſe certain Propoſitions from 
the King, touching Supply; and told them, That 
his Majeſty, finding time precious, expects that 
they ſhould begin ſpeedily, leſt they ſpend that time 


in deliberation, which ſhould be ſpent in action; 


that he eſteems the Grievances of the Houſe his 
own, and ſtands not on Precedents in point of Ho- 
nour. Therefore to ſatisfy his Majeſty, let the ſame 
Committee take his Majeſty's Propoſitions into con- 
ſideration, and let both concur, whether to ſit on 
one in the forenoon, or the other in the afternoon, 
it is all one to his Majeſty, | . 
Hereupon the Houſe turned themſclves into a 
Committee, and commanded Edward Littleton, Eſq; 
unto the Chair, and ordered the Committee to take 
into conſideration the Liberty of the Subject, in his 
Perſon, and in his Goods; and alſo to take into 
conſideration his Majeſty's Supply. In this Debate 
the Grievances were reduced to fix Heads, as to our 
Perſons. | 
. Attendance at the Council-board. 
Impriſonment. \ 
. Confinement. 
. Deſignation for foreign Imployment. 
. Martial Law. in 
. Undue Proceedings in matter of Judicature. 
The 
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. The firſt matter debated, was the Subjects Li- 
Peri in his perſon ; the particular inſtance was in 
the caſe'of Sir Jobn Heveningham, and thoſe other 
ney, and thereupon had brought their Habeas Cor- 
pus, had their Caſe argued, and were neyertheleſs 
remanded to Priſon, and a Judgment, as it was 
then ſaid, was entred. | 
Then Sir Edward Coke ſpoke as follows. 
12 true that the King's Prerogative is a part of 

the Law of this Kingdom, and a ſupreme part, 
for the Prerogative is highly tendred and reſpected 
of the Law; yet it hath bounds ſet unto it by the 
Laws of England. But ſome worthy Members of 
this Houſe have ſpoken of foreign States, which I 
conceive to be a foreign Speech, and not able to 
weaken the ſide I ſhall maintain. 

That Mr. Attorney. (Sir Robert Heath) may 
have ſomething to anſwer unto, I will ſpeak, with- 
out taking another day, to the body of the Cauſe, 


yet keeping ſomething in ſtore for another time. I 


have not my Vade mecum here, yet I will endeavour 
to recite my Authorities truly, I ſhall begin with 
an old Authority, for Errorem ad ſua principia re- 
ferre, eſt refellere. RR 

The ground of this errror was the Statute of 
Weſtm. 1. cap. 15. which faith, That thoſe are not 
repleviable, who are committed for the death of a 
man, or by the commandment of the King, or his 
Juſtices, or for the Foreſt (for ſo it was cited) 
and Stamford 72. expounding hereof, the com- 


mandment of the King to be the commandment of 


the King's mouth, or of his Council: but it is clear 
that by præceptum is underſtood the commandment 


of the Juſtices of the King's Bench and Common- 


Pleas ; and this is contemporanea expoſitio,, que eſt 
fortiſſima in lege. 

Jo this purpoſe vide Weſtm. 1. cap. 9. the Book 
of 2 R. II. item cap. 20. de malefactoribus in parc. the 
Book of 8 Hen. IV. 5. item 25. 26. 29. cap. ejuſdem 
ſtatuti, whereby it may appear that the command- 
ment here ſpoken of to be the commandment of 
the King, is his commandment by the Judges, Præ- 
ceptum Domini Regis in Curia, non in Camera, So 
it is likewiſe taken 1 R. II. cap. 12. in a Statute 


made in the next King's Reign, and expreſly in 


Dyer, fol. 162. F. 50. & fol. 192. f. 24. Shall I 


© further prove it by matter of Kecord ? Fac hoc & 


wives; it is 18 E. III. Rot. 33. coram Rege, Jobn 
Bilftoi's caſe 31 who being committed and detained 
in priſon by the commandment of the King, was 
diſcharged by Habeas Corpus, eo quod Breve Domini 
is non ſuit ſufficiens cauſa. 
All the Acts of Parliament in title of Accuſation 


are direct to the point, and alſo the 16 Hen. VI. 
- Brooke and Littleton, 2. 8. monſtrans de fait 182, per 


cur. The King cannot command a man to be ar- 
reſted in his preſence : the King can arreſt no man, 
becauſe there is no remedy againſt him, 1 Hen. VII. 
4. likewiſe predi#. ftat. cap. 18. the King's pleaſure 
is not binding without the aſſent of the Realm. 

I never read any opinion againſt what I have ſaid, 
but that of Stamford, miſtaken (as you ſee) in the 


I riſe not to make an: 


courſe, I am confident, was never adjudged 
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Gentlemen who were impriſoned about Loan mo- 


ent in this point, the greateſt that ever was in this place, 
all men, as well Lawyers as others, believe, as I hope, hath been violated, tho' not without complaint: but except in this lat 
before. The Habeas Corpus was brought, the caule was returned by command of 
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ground : yet I ſay not that a man may not be com- 
mitted without preciſe ſhewing the cauſe in parti- 
cular ; for it is ſufficient if the cauſe in general be 
ſhewed, as for Treaſon, &c. 1 E. II. fat. de fran 
gend. priſon. nullus babeat judicium, &c. there the 
caule of impriſonment muſt be known, elſe the 
Statute will be of little force; the words thereof do 
plainly demonſtrate the intent of the Statute to be 
accordingly. > 

| will conclude with the higheſt authority, that 
is, 25 chap. of the Alis of the Apoſtles, the laſt 
verſe, where Saint Paul ſaith, it is againſt reaſon to 
ſend a man to priſon without ſhewing a cauſe, 

Thus, Mr. Attorney, according to the rules of 
Phyſick, I have given you a Preparative, which 
doth precede a Purge. I have much more in 
ſtore *. | 

Mr. Creſſwell's Speech, f 
I Stand up to ſpeak ſomewhat concerning the 
point of the Subjects grievances by impriſon- 
ment of their perſons without any declaration of the 
cauſe, contrary unto, and in derogation of the fun- 
damental Laws and Liberties of this Kingdom. 

I think I am one of the Puiſnes of our profeſſion, 
which are of the Members of this Houſe z but how- 
ſoever ſure I am in that reſpect of my own inabili- 
ties, I am the Puiſne of all the whole Houſe; there- - 
fore, according to the uſual courſe of Students in 
our profeſſion, I (as the Puiſne) ſpeak firſt in time, 
becauſe I can ſpeak leaſt in matter. - 

In purſuance of which courſe I ſhall rather put the 
caſe than argue it: and therefore I ſhall humbly de- 
ſire firſt of all, of this honourable Houſe in general, 
that the goodneſs of the cauſe may receive no preju« 
dice by the weakneſs of my argument ; and next 
of all, of my Maſters here of the ſame profeſſion 
in particular, that they by their learned judgments 
will ſupply the great defects I ſhall diſcover by de- 
claring of my unlearned opinion. | ; 

Before I ſpeak of the queſtion, give me leave, 
as an entrance thereunto, to ſpeak firſt of the occa- 


* ſion. 


You ſhall know, Juſtice is the life and the heart's- 
blood of the Commonwealth; and if the Com- 
wealth bleed in the maſter-vein, all the balm in 
Gilead is but in vain to preſerve this our body of 
policy from ruin and deſtruction. Juſtice is bor 
Columna & Corona Reipublice, ſhe is both the Co- 
lumn and the Pillar, the Crown and the Glory of the 
Commonwealth. This is made good in Scripture 
by the judgment of Solomon. the wiſeſt King that 
ever reigned on earth. For firſt, ſhe is the Pillar; 
for he ſaith, that by Juſtice the Throne ſhall be 
eſtabliſhed : Secondly, ſhe is the Crown; for he 
ſaith, that by Juſtice a Nation is exalted. 

Our Laws, -which are the rules of this Juſtice, 
they are the ne plus ultra to both the King and the 
Subject: and as they are the Hercules Pillar, ſo are 
they the Pillar to every Hercules, to every Prince, 
which he mult not paſs. . 0 4 

Give me leave to reſemble her to Nebuchadnez 
tree: for ſhe is ſo great, that ſhe doth ſhade not 
only the Palace of the King, and the Houſe of the 

Nobles, 
or elſewhere. This Liberty, which 


the King, "intimated by the Lords of the Council; Argument was made; ſeven Acts of Parliament were mentioned, and all 


ay commitment by the King or the Council, mo enlargement can be. 


made. We ſee his Majeſty and his Council are both intereſted in this. I do defire that fome of the King's Council may 


what they van to ſatisfy us of this great 


ex. 
MSS. Pymmii apud virum honoratum Thomam Hales Baronettum. See Se/den's Life, in his Works, Vol. I. p. 42. 


- were paſſed over, and only commended ; and upon that a Declaration of Judgment was given, and fo adjudged ; That 


1 ever obſerved, in any great cauſe, ſolemn arguments to 
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Nobles, but doth alſo ſhelter the cottage of the 
pooreſt Beggar. Sr bak 

Wherefore, if either now the blaſtsof indignation, 
or the unreſiſtable violator of laws, Neceſſity, hath ſo 
bruiſed any of the branches of this tree, that either 
our perſons, or goods, or poſſeſſions have not the 
ſame ſhelter as before ; yet Jet us not therefore neg- 
left the root of this great tree, but rather with all 
our poſſible endeavour and unfeigned duty, both 
apply freſh and fertile mould unto it, and alſo water 
it even with our own tears, that ſo theſe bruiſed 
branches may be recover'd, and the whole tree again 

ſper and flouriſh. For this I have learned from 
an ancient-Father of the Church, that though preces 
Regum ſunt armate, yet arma ſubditorum are but 
only preces & lachryme. N 

I know well that Cor Regis inſcrutabile; and that 
Kings, although they are but men before God, yet 
are they Gods "before men. And therefore to my 
gracious and dread Sovereign, (whoſe virtues are 
true qualities ingenerate both in his judgment and 
nature) let my arm be cut off, nay, let my ſoul 
not live that day, that I ſhall dare to lift up my arm 
to touch that forbidden fruit, thoſe flowers of his 
princely Crown and Diadem. 

But yet in our Eden, in this garden of the Common- 
wealth, as there are the flowers of the Sun, which are 
ſo glorious that they are to be handled only by royal 
Majeſty ; fo are there alſo ſome daiſies and whole- 
ſome herbs, which every common hand that lives 
and labours in this garden may pick and gather up, 
and take comfort and repoſe in them. Amongſt 
all which this oculus diei, this bong libertas is one, and 
the chief one. 

Thus much in all humbleneſs I preſume — 
for the occaſion. I will now deſcend to the queſtion: 
wherein I hold, (with all dutiful ſubmiſſion to bet- 
ter Judgments) that theſe Acts of power in impri- 
ſoning and confining of his Majeſty's Subjects in 
ſuch manner, without any declaration of the cauſe, 
are againſt the fundamental Laws and liberties of this 
Kingdom. 

And for theſe reaſons thus briefly drawn, I con- 
clude, 
1. The firſt, from the great favour which the 
Law doth give unto, and the great care which it 
hath ever taken of the Liberty and ſafety of this 
Kingdom. | 

I ſhould not need to take the queſtion in pieces, 
nor handle it in parts dividedly, but as one entire; 
becauſe I hold no other difference between impri- 
ſonment and confinement than only this, that one 


hath a leſs and ſtraiter, the other a greater and 


larger priſon. ' And this word confinement not be- 
ing to be found in any one caſe of our Law, if 
therefore it is become the language of State, it is 
too difficult for me to define. * 0 
To proceed therefore in maintenance of my firſt 
reafon; I find our Law _— much — 
Subject's Li of his perſon, that the of a 
aw or — * to be arreſted or impriſoned for 
any other cauſe at the Common- Law, but for force, 


and things done againſt the peace. For the Com- 
ſelf makes it clear, where he faith, An non eft corpus 


mon-Law (being the preſerver of the land) ſo ab- 
horreth force, that thoſe that commit it ſhe accounts 
her capital enemies, and therefore did ſubject their 
bodies to ' impriſonment.” But by the Statute of 
Marlebridge; Cap. 24. which was made 35 Hen. III. 
who was the eighth King from the Conqueſt, be- 
cauſe Bailiffs would not rendet accounts to their 
_ 2 * enacted, that their bodies ſhould be 
ol. VII. 


1627. relating to the Liberty of the Subject. 


more worth than either lands or goods 
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attached: And afterwards by the Statute 23 Ed. III. 
17. who was the eleventh King after the Conqueſt, 
becauſe men made no conſcience to pay their debts; 
it was enacted that their bodies ſhould likewiſe be 
attached, But before thoſe Statutes no man's body 
was ſubject to be taken or impriſoned otherwiſe than 
as aforeſaid, Whereby it is evident, how much the 
Common Law favoured the Liberty of the Subject 
and protected his body from impriſonment. 

I will inforce the reaſon further by a rule in Law, 
and ſome caſes in Law upon that rule. 

The rule is this, That Corporalis injuria non re. 
cipit æſtimationem à futuro: So as if the queſtion be 
not for a wrong done to the perſon, the Law will 
not compel him to ſuſtain it, and afterwards accept 


a remedy for the Law holds no damage a ſuffi- 


cient recompence ſor a wrong which is corporal. 
The caſes in Law to prove this, ſhall be theſe. 
If one menace me in my goods, or that he will 
burn the evidence of my land, which he hath in his 
cuſtody, unleſs I make unts him a bond; there I 
cannot avoid the bond, by pleading of this menace; 
But if he reſtrains my perſon, or threatens me with 
battery, or with burning my houſe, which is a wo 
tection for my perſon, or with burning an inſtru- 
ment of marumiſſion, which is an evidence of m 
enfranchiſement ; upon theſe menaces or dares, 


ſhall avoid the bond by plea. 


11 ES 

So if a Treſpaſſer drives my beaſt over another 
man's ground, and I purſue to reſcue it, there J am 
a Treſpaſſer to him on whoſe ground I am. But 
if a man aſſault my perſon, and I for my ſafety fly 
over into another man's ground, there-I am no 
Treſpaſſer to him, for . quis in tuitione ſus 
corporis fecerit, jure id feciſſe exiſtimatur. * 

Nay, which is more, the Common Law did fa- 
vour the Liberty not only of Freemen, but even 
of the perſons of Bondmen and Villeins, who 
have no propriety either in Lands or Goods, as 
Freemen have; and therefore by the Law, the 
Lord could not maim his Villein ; nay, if the Lord 
commanded another to beat his Villein, and he did 
it, the Villein ſhould have his action of battery 
againſt him for it. | | 

If the Lord made a leaſe for years to his Villein, 
if he did plead with his Villein, if he tendred his 
Villein to be Champion for him in a Writ of Right; 
any of thoſe Acts, and many other, which I omit, 
were in Law enfranchiſements, and made theſe 
Villeins Freemen. Nay, in a ſuit brought againſt 
one, if he by Attorney will plead that he is a 
Villein, the Law is ſo careful of Freedom, that it 
difallows this Plea by Attorney, but he muſt do it 
propria perſona, becauſe it binds his poſterity and 
blood to the Villein's alſo. And thus much in the 
general for my firſt reaſon. (5 
2. My next reaſon is drawn by an argument à 
majori ad minus; I frame it thus: If the King have 
no abſolute power over our lands or goods, then à 
fortiors not over our perſons, to impriſon them with= 
out declaring the cauſe, for our perſons are much 
z which is 
proved by what I have ſaid already, and Chrift him- 


ſupra veſtimentum ? Is not the body of more worth 
than the raiment ? Where the Canoniſts ſay, that veſti- 
mentum comprehendeth all outward things which are 
not in the ſame degree with that which is corporal: 
And our Law maketh it alſo plain; for if a Villein 
purchaſeth frank land, this makes it Villein- land 
according to the nature 2 8 perſon; but it holds 
not 


£ 
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not à converſo, frank- land ſhall nor free the perſon. 
Now that the King hath no abſolute power either 
over our lands or goods, I will only at this time but 
put a caſe or two: for without proof of the pre- 
miſſes, my concluſion would not follow. a 

Firſt for land; The King cannot by his Letters- 
Patent make the ſon of an Alien heir to his father, 
nor to any other, for he cannot diſinherit the right 
heir, ſaith the book, nor do no prejudice to the 
Lord of his Eſcheat. The King by his Prerogative 
ſhall pay no toll for things bought in fairs and mar- 
kets; but a cuſtom for paying toll to go over the 
ſoil and frecholds of another ſhall bind the King, 
for this toucheth th. inkeritance of the Subject; and 
therefore the King ſhall not have ſo much as a way 


over his lands without paying; and if not a way, 


then certainly not the land itſelf. 

Next for goods; If a man hath a jewel in gage 
for ten pound, &c. and is attainted for Treaſon, 
the King ſhall not have this jewel, if he pays not the 


ten pound. So if Cattel be diſtreined, and the 


owner of them afterwards be attainted, yet. the 
King ſhall not have them until he have ſatisfied that 
for which they were diſtreined. And if in theſe 
caſes, where the owners of the goods are ſuch ca- 
ital offenders, the King cannot have them ; much 
ſs ſhall he have them when the owner is innccent, 
and no offender. ; 
Nay, I may well ſay that almoſt every leaf and 
e of all the volumes of our common Law 
prove this right of propriety, this diſtinction of 
meum and tuum, as well between King and Subject, 
as one Subject and another: and therefore my con- 
cluſion follows, that if the prerogative extend not 
neither to lands nor to goods, then 4 fortiori not to 
the perſon, which is more worth than either lands or 
goods, as I ſaid. And yet I agree, that by the very 
law of nature, ſervice of the perſon of the ſubject 
is due to his Sovereign; but this muſt be in ſuch 
- things which are not againſt the law of nature: but 
to have the body impriſoned without any cauſe de- 
clared, and ſo to become in bondage, I am ſure is 
contrary - unto and againſt the law of nature, and 
therefore not to be inforced by the Sovereign upon 
his Subjects, | 
3. My next reaſon is drawn ab inutili & incom- 
modo. For the Statue de frangentibus priſonam, 


made 1 E II. is, quod nullus qui priſonam fregerit, 


ſubeat judicium vilæ vel membrorum pro fractione pri- 
ſonæ tuntum, niſi cauſa pro qua captus impriſonetur tale 
judicium requirat. Whence this concluſion is clearly 
gathered, That if a man be committed to priſon 
without declaring what cauſe, and then if either 
Malefactor do break the priſon, or the Goaler ſuffer 
him to eſcape, albeit the priſoner ſo eſcaping had 
committed Crimen læſæ majeſtatis, yet neither the 
- Goaler nor any other that procured his eſcape, by 
the Law ſuffer any corporal puniſhment for ſetting 
him at large; which, if admitted, might prove in 
conſequence a matter of great danger to the Com- 
monwealth. £41 ö 
4. My next reaſon is drawn ab Regis bonore, from 
that great honour the Law doth attribute unto ſove- 
reign Majeſty: and therefore the rule of law is, that 
Solum Rex boc non poteſt facere, quod non poteſt in- 
tuſte agere. And therefore if a ſubject hath the do- 
nation, and the King the preſentation to a Church, 
whereunto the King preſents without the ſubjeR's 


nomination, here the quare impedit lies againſt the 


Incumbent, and the King is in law no diſturber. 


Debates in Parliament, 


3 Car. I. 


And Heſſey Chief. Juſtice in 1 Hen. VII. fal. 4. 
faith, that Sir Jobn Markbam, told King Edw. IV. 
he could not arreſt a man either for Treaſon or 


Felony, as a ſubject might, becauſe that if the King 


did wrong, the party could not have his action 
againſt him. . | | 

What is the reaſon that an action of falſe impri- 
ſonment lies againſt the Sheriff, if he doth not re- 
turn the King's Writ, by which he hath taken the 
body of the ſubject, but this, becauſe the Writ 
doth breviter enarrare cauſam captionis, (which if it 
doth not, it ſhall abate, and is void in law) and be- 
ing returned, the party when he appears may know 
what to anſwer, and the Court upon what to judge? 
And if the King's Writ under his great Scal cannot 
impriſon the ſubject, unleſs it contains the cauſe, 
ſhall then the King's warrant otherwiſe do it with- 
out containing the cauſe; that his Judges upon re- 
turn thereof may likewiſe judge of the ſame, either 
to remain, or judge the party impriſoned ? 

I ſhould argue this point more cloſely upon the 
Statute of Magna Cbarla 29. quod nullus liber homo 
impriſonetur; the Statute of Weſt. 1. cap. 15. for 
letting perſons to bail; and the judgments lately 
given in the Xing's- Bench: but the latter of theſe 
Statutes having been by that honourable Geneleman 
Sir Edward Coke (to whom the profeſſors of the 
law both in this and all ſucceeding ages, are, and 
will be much bound) already. expounded. unto us, 
and that alſo fortified by thoſe many cotemporary 
expoſitions and judgments by him learnedly cited; 
and there being many learned Lawyers here, whoſe 
time I will not waſte, who were preſent; and 
ſome of them perhaps of Counſel in the late cauſe 
adjudged in the Xing's- Bench, where you (to whoſe 
perſon I now ſpeak) do well know I was. abſent, 
being then of Counſel in a cauſe in another Court, 
and my practice being in the Country, far remote 
from the treaſure of Antiquity, and Records condu- 
cing to the clearing of this point; therefore the 
narrowneſs of my underſtanding commends unto me 
ſober ignorance, rather than preſumptuous know- 
ledge, and alſo commands me no further to trouble 
your patience. ix 

But I will conclude with that which I find repor- 
ted by Sir Jobn Davis, who was the King's Serjeant, 
and fo, by the duty of his place, would no doubt 
maintain to his uttermoſt the prerogatives of the 
King his royal Maſter ; and yet it was by him thus 
ſaid in thoſe reports of his upon the caſe of Taniſtry 
Cuſtoms, p. 29. That the Kings of Englandalways have 
had a monarchy-royal, and not a monarchy- ſeigno- 
ral: where, under the firſt (ſaith he) . the ſubjects 
are freemen, and have propriety in their goods, 


and free-hold, and inheritance in their lands; 


but under the latter they are as Villeins and Slaves, 


and have propriety in nothing. And therefore 


„ (faith he) when a Royal Monarch makes a new 
«« Conqueſt, yet if he receives any of his Nation's | 
ancient Inhabitants into his protection, they and 
their heirs after them ſhall enjoy their lands and 


<< liberties according to the law. And there he 


voucheth this t and judgement following, 
„given before Milliam the Conqueror himſelf, viz. 
That one Sberborn a Saxon, at the time of the 
« Conqueſt being owner of a caſtle and lands in 


«6 Norfolk, the Conqueror gave the ſame to one 
<< Warren a Norman; and Sberborn dying; the 
heir claiming the fame by deſcent according to 
che law, it was before the Conqueror him ſeif ad- 


« judged 


0e 


— 
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« judged for the heir, and that the gift thereof by 
« the Conqueror was void.“ 

If then it were thus in the Conqueror's time, 
and by his own ſentence and judgment, and hath ſo 
continued in all the ſucceſſions of our Kings ever 
ſince, what doubt need we have, but that his moſt 
excellent Majeſty, upon our humble petition, — 
ſtrated at his feet, (which, as was well ſaid, is the beſt 

ge to his heart) will vouchſafe unto us our an- 
cient liberties and birth- rights, with a thorough re- 
formation of this and other juſt grievances? And 
ſo I humbly crave pardon of this honourable 
Houſe, that I have made a ſhort leſſon long. 


Upon this and other arguments made in this caſe 
of the Habeas Corpus, the Houſe referred the whole 
buſineſs to a Committee, to examine all the pro- 
geedings : concerning which, Mr. Selden afterwards 
made report to the Houſe, that Mr. Waterhouſe, a 
Clerk in the Crown-Office, being examined before 
the Committee, did confeſs, that by direction from 
Sir Robert Heath, the King's Attorney-General, he 
did write the draught of a judgment in the caſe be- 
fore-mentioned, which was delivered to Mr; Attor- 
ney. And Mr. Keeling being examined before the 
Committee, did confeſs, th& after Mich. term laſt; 
the Attorney-General wiſhed him to make a ſpecial 
entry of the Habeas Corpus : to which he anſwered, 
he knew no ſpecial entry in thoſe eaſes; but only a 
Remitiitur : but ſaid to Mr. Attorney, that if he 
pleaſed to draw one, and the Court after aſſented to 
it, he would then enter it. The Attorney did ac- 
cordingly make a draught, and the Copy thereof 
Mr. Keeling produced to the Committee. And fur- 


ther ſaid, that he carried this draught to the Judges, 


but they would not aſſent to a ſpecial entry: never- 


theleſs, the Attorney-General divers times ſent to 


him, and told him there was no remedy, but he 
mult enter it. 


again, which accordingly he gave unto him, and 
never heard of it more. 7 & 

Sir Robert Philips, upon this report, gave his 
opinion, That this intended judgment ike Ha- 
„ beas Corpus, was a draught made by ſome man 
„that deſired to ſtrike us from all our liberties : 
„but the Judges juſtly refuſed it. But if the 


relating to the Liberiy of the Subject. 


Yet a week before the Parliament 
met, the Attorney-General called for the draught. 
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&© nam; ſed ad cuſtodiam, Admit the King m 
* commit a man, yet to detain him as long as he 
<< pleaſeth is dangerous, and then æ man ſhall be 
<* puniſhed before his offence : Impriſonment is a 
% maceration of the body, and horror to the mind; 
« it is vita pejor morte.” | : 
Then the Houſe commanded that caſe in the Lord 
Chief-Juſtice Anderſon's Book, all of his own hand- 
writing, to be openly read. The wotds of the Re- 
port were theſe: | 
Divers perſons fueront committes a ſeveral 
temps a ſeveral prifons, ſur pleaſure ſans bon cauſe 
5 you de queux eſtiant ameſnes en banck le Roy. 
* tte en ſe Commune banck fueront accor- 
«* dant a la ley de la terre miſe a large & diſcharge 
de le impriſonment, pur que aucuns grants fue- 
< ront oſtendus & procure un commandment a les 
Judges que ils ne fera iſſent apres. Ceo nient 
* meens les Judges ne ſurceaſe mes per adviſe en- 
< ter eux ils feſoient certain Articles le tenour de 
“ queux enſue, & deliver eux al ſeigneurs Chaunce- 
lor & Treaſurer & eux ſubſcribe avec toute lour 
© maines, les Articles ſont come enſuont. ““! 
We her Majeſty's Juſtices of both Benches, and 
Barons of the Exchequer, defire your Lordſhips, 
that by ſome good means ſome order may be taken, 
that her Highneſs's Subjects may not be committed 
or detain'd in priſon by commandment of any No- 
bleman or Counſellor againſt the laws of the Realm; 
either elſe help us to have accefs to her Majeſty, to 
the end to become ſuitors to her for the ſame : for 
divers have been impriſoned for ſuing ordinary ac- 
tions and ſuits at the Common Law, until they have 
been conſtrained to leave the ſame againſt their wills, 
and put the fame to order, albeit judgment and ex- 


execution have been had therein, to their great loſſes 


and griefs : for the aid of which perſons, her Maje- 
ſty's Writs have ſundry times been directed to ſundry 
2 having the cuſtody of ſuch perfons unlaw- 

ully impriſoned, upon which Writs, no good or 
lawful cauſe of impriſonment hath been returned or 
certified. Whereupon, accordihg to the laws, they 
have been diſcharged of their impriſonment; ſome 
of which perfons ſo delivered, have been again 
committed to priſon in ſecret places, and not to 
any common or ordinary priſon, or lawſul Officer 
or Sheriff, or other lawfully authorized, to have or 


„Judges did intend it, we fit not here (ſaid he) to keep a Goal; ſo that upon complaint made for their 


« anſwer the truſt: we are ſent for, if we preſent not 
this matter to his Majeſty. Let this buſineſs be 
«* further ſearched into, and ſee how this judgment 
« lies againſt us, and what the Judges do ſay con- 
«*« cerning the ſame.” 


"March 27. The Houſe proceeded in further de- 


bate of the liberty of the ſubject. When 

Mr. Hackwel reſumed, the debate of the matter 
concerning-the Habeas Corpus, | | 

* The late judgment (ſaid he) which lies in bar, 
is only an award, and no judgment; and in the 


Lord Chief. Juſtice's. argument, there was no 
** word ſpoken, that the King might commit or 


40 _ without cauſe. - - | 
Far the King to commit a man, 'is indignum 
* Rege: Mercy and Honour flow immediately 
from the King, Judgment and Juſtice are his too, 
but they flow from his Miniſters; the ſword is 
* carried before him, but the ſceptre in his hands. 
I heſe are true emblems of a good King. 
The Law admits not the K. 
* taining in priſon at pleaſure. 


« priſons were but pro cuſlodia, carceres non ad bæ- 
+ 5, Hes onne * 


's power of de- 


n ancient times 


delivery, the Queen's Courts cannot tell to whom 
to direct her Majeſty's Writs; and by this means 
Juſtice cannot be done. And moreover, divers 


. Officers and Serjeants of London have been many 


times committed to priſon for lawful executing of 
her Majeſty's Writs, ſued forth of her Majeſty's 
Courts at Weſtminſter; and thereby her Majeſty's 
Subjects and Officers are ſo terrified, that they dare 
not ſue or execute her Majeſty's Laws, her Writs 
and commandments : divers others have been ſent 


for by Purſivants, and brought to London from 


their dwellings, and by unlawful impriſonment 
have been conſtrained, not only to withdraw their 
lawful ſuits, but have alſo been compelled to pay 
the Purſivants, ſo bringing ſuch perſons great ſums 


of money. All which, upon complaint, the Judges 


are bound by office and oath to relieve and help, by 
and according to her Majeſty's laws. -And when 
it pleaſeth your Lordſhips to will divers of us to ſet 
down in what caſes a priſoner ſent to cuſtody by her 
Majeſty or her Council, are to be detained in pri- 
ſon, and not to be delivered by her Majeſty's Court 
or Judges ; we think, that if any perſon be com- 
mitted by = Majeſty's command, from her perſon, 

2 or 


+» 
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or by order from the Council- board; and if any one 
or two of her Council commit one for High-Trea- 
ſon, ſuch perſons ſo in the caſes before committed, 
may not be delivered by any of her Courts, without 
due trial by the law, and judgment of acquittal had: 
Nevertheleſs the Judges may award the Queen's 
Writ, to bring the bodies of ſuch priſoners beforc 
them; and if upon return thereof, the cauſes of 
their commitment be certified to the Judges, as it 
ought to be; then the Judges in the caſes before, 
ought not to deliver him; but to remand the priſoner 
to the place from whence he came, which cannot be 
conveniently done, unleſs notice of the cauſe in ge- 
neral, or elſe in ſpecial, be given to the Keeper or 
Goaler that ſhall have the cuſtody of ſuch priſoner. 
All the Judges and Barons did ſubſcribe their names 
to theſe Articles, Ter. Paſchæ 34 Eliz. and delivered 
one to the Lord-Chancellor, and another to the 
Lord-T reaſurer : after which time there did follow 
more quietneſs than before, in the cauſe before-men- 
tioned. 


After the reading of this Report, Sir Edward 
Coke ſaid, That of my own knowledge this Book 
was written with my Lord Anderſon's own hand, it 


is no flying report of a young Student. I was Soli- 


citor then, and Treaſurer Burleigh was as much a- 
gainſt commitment as any of this Kingdom; it was 
the White Staves that made this ſtir. Let us draw 
towards a concluſion : the queſtion is, Whether a 
Freeman can be impriſoned by the King, without 
ſetting down the cauſe ? I leave it as bare as AZ/op's 
Crow, they that argue againſt it, Humores moti & 
non remoti corpus deſtruunt. It is a maxim, the Com- 
mon Law has admeaſured the King's Prerogative, 
that in no caſe it can prejudice the inheritance of the 
ſubjects; had the Law given the Prerogative to that 
which is taken, it would have ſet ſome time to it, 
elſe mark what would follow. I ſhall have an Eſtate 
of Inheritance for life, or for years in my land, or 
propriety in my goods, and I ſhall be a tenant at 
will for my liberty : I ſhall have propriety in my 
own houſe, and not liberty in my perſon, Perſpicue 
vera non ſunt probanda. The King hath diſtributed 
his Judicial Power to Courts of Juſtice, and to Mi- 
niſters of Juſtice ; it is too low for ſo great a Mo- 
narch as the King is, to commit men to priſon z_ and 
it is againſt law, that men ſhould be committed, 
and no cauſe ſnewed. I would not ſpeak this, but 
that I hope my gracious King will hear of it; yet 
it is not I Edward Coke that ſpeaks it, but the re- 
cords that ſpeak it; we have a national appropriate 
Law to this Nation, diviſis ab orbe Britannis. 


| Mr. Selden. 15106680 

Was ſent hither, and truſted with the lives and 

; liberties of them that ſent me. Since I came, I 
took. here an oath to defend the King's prerogatives 
and rights, 


their Habeas Corpus; yet now I ſpeak according to 
my knowledge and conſcience. F 

The queſtion is, whether any ſubject or freeman, 
that is committed to priſon, and the cauſe not 
ſhewn in the Warrant, he ought to be bailed, or 
delivered ? I think, confidently, it belongs to every 
ſubject, that is not a Villein, that he ought to be 
bailed, or delivered. a | 

I ſhall ſpeak in this courſe, '1. I will ſhew the 
reaſons. 2. Acts of Parliament. 3. Precedents. 
4. Anſwer objections. 


. . juſtice. 


Debates in Parliament, 


I profeſs, tho* once I was of Counſel; 
and then I ſpoke for my fee, for the Gentlemen in 


— 


4 Cie I. 

I. Reaſons drawn from three heads; 

1. From remedies provided by the Common Law 
againſt impriſonment, For that precious thing of 
liberty there are divers remedies, by which it ap- 
pears, if no known cauſe be of further detainment, 
he is to be delivered. I will not mention the action 
of falſe impriſonment, but the Writ dz odio & atia, 
which is not taken away, for that it is in Magna 
Cbarta. That Writ was ſent to know, if the party 
impriſoned were committed for any cauſe of malice 
and hatred, and this was to be enquired of in Jury, 
For the Writ de homine replegiando, if one be im- 
priſoned under the Sheriff, he muſt be delivered, if 
he be not detained for a cauſe for which he is not re- 
pleviſable. For the Habeas Corpus, the Keeper is 
to bring the body ad ſubjiciendum & recipiendum. 
If there be no caule, how can the Court conſider of 
the cauſe ? For appeal, by the old law in the time 


of Hen. I. one impriſoned might have his appeal, 


as appears by Bracton, c. 25. lib. de corona. Fleta, 
c. 42+ | 
2. The ſecond reaſon is from the conſideration of 
Freemen and Villeins. All admit we are libri bo- 
mines; but do but conſider the difference of Villeins 
and Freemen, and I know no difference in their 
perſons, but only the one cannot be impriſoned, as 
the other may. Whoever can ſay I can impriſon 
him, I will-ſay he is my Villein. It is the ſole di- 
ſtinction of Freemen, that they cannot be impriſoned 
at pleaſure. | 6 
In old time none but Jets and Villeins could be 
impriſoned, and confined, The Fews were as de- 
meſne Villeins of the King; he could fend to them 
_ lend money, and if they did not, he impriſoned 
them. | 
3. From matter-of puniſhment. When any thing 
is declared by any new Statute to be an offence, it 
goes, That he ſhall be fined and imprifoned. To 
what end were this in any Act of Parliament, if 
impriſonment was at the King's will, Nes 
II. For Acts of Parliament, Magna Charta, c. 


19. In that Act when it was firſt made, it was nec 


eum in carcere mittimus, 17 Job. that Statute was 
made, and then it had thoſe words. The courſe 
then was to ſend down all Acts of Parliament and 
Charters to the Abbeys to be enrolled. Matthew 
"rw 345. & 342. recites that Charter of 17 


NI. 
They object in Magna Charta, there is lex terræ, 


and by the law one may be impriſoned. 


Lex terræ is the proceſs of law, for the law im- 
riſons no man at all, but it is meant the proceſs of 
aw. 5 Edi. III. Upon ſome occaſion it was enact- 


ed, That none be attached contrary to the great 


Charter and the law of the land. 25 Edw. III. di- 
vers were committed to the Tower, and no man 
knew wherefore, whereupon was 25 Edw. III. made, 
28 Edw. III. c. 3. 36 Edw. III. v. 9. is againſt im- 
priſonment, per ſpeciale-mandatum. 

III. For Precedents, 18 Edw. III. rot. 33 H. I. 


Hen. VIII. rot. g. 12 Fat. rot. 153. 


IV. Objections againſt it. Firſt, Againſt the rea- 


ſon; a man may be committed for a point of State 
that may not be k 


nown: I underſtand not matters of 
State; I expected not the objection in a Court of 
Juſtice; and it may be a word for any King to try 
the courage of his Judges, and to ſuppoſe there is 
a cauſe of State, when perhaps there is no cauſe ap- 
pears to them. It is as if they ſent him back to 
priſon, they knew not wherefore ; which cannot be 
in a Coutt of Juſtice, where they are ſworn to do 

* | Secondly, 


4 


4 V7 = 


1628. relating to the Liberty of the Subject 


Secondly, As to the Acts of Parliament, the 

Judges gave no anſwer, but only commended 
them ; but the Attorney anſwered them with one 
blow to ſtrike then all: that they are to be confide- 
red for common and ordinary cauſes, that happen 
in W:ftminſter-ball only. But do but conſider Mag- 
na Charta, which reflects upon the King; nec ſuper 
eum ibimus. By the Law, if I bring an Appeal of 
Murder againſt a Nobleman, which is my ſuit, he 
ſhall not be tried by his Peers; but if he be indicted 
for that murder, which is the King's ſuit, he ſhall ; 
which ſhews, that that which is in Magna Charta is 
meant of the King, though it be not in the third 
perſon. s 
bird Objection is againſt the Statute of Vet- 
minſter, 1.c. 15. But the King's command, is the 
command of the King by his Juſtices ; and alſo the 
word, repleviſable, never ſignifies bailable ; bailable, 
is in a Court of Record, by the King's Juſtices: bur 
repleviſable, is by the Sheriff. The Statute is to 
the Sheriff, and it ſhews the particular cauſes, and 
concludes that the Sheriff ſhall loſe his bailiwick. 
The Sheriff could never replevy one for Murder, or 
matters of the Foreſt ; but in the King's-Bench for 
Murder, or matters of the Foreſt they may, 3. aff. 
19. 21 Edw. IV. 25. 22 Hen. VI. 48. Newton. 
If any man be taken by our command, or by the 
command of the King, it the Sheriff take the par- 
ty, he muſt come to us, we will grant a Super- 
ſedeas. 

Fourthly, They object againſt the precedents 
cited; they are all of this kind, they were impri- 
ſoned, per mandatum domini Regis, or concilii, with- 
out cauſe, or the cauſe is expreſſed, When the 
cauſe is expreſſed, and is within the cognizance of 
the Court, there they bailed them; but when it is 
for Felony or Treaſon, it may be done beyond the 
ſeas, and then the Court has no cognizance of them. 
When no cauſe is ſet, yet bailment is alledged ; 
then they anſwer divers were fo bailed, but the 


cauſe appears by Paper-Books ; but I never ſaw 


theſe Books to be Records, and Judges of Record 
made their judgment in Records, and the cauſe on- 
ly appears by Record. 

For the Reſolution cited 34 Eliz. all precedents 
were read, Acts of Parliament indeed were paſſed 
over, and yet that was not read. As we have that 
liberty here, ſo I dare ſay, no Prince in Chriſtendom 
doth aſſume this power to impriſon any without any 
cauſe. I find no ſteps or veftigium of any ſuch 


power “. 4 


Saturday, March 29, 1628. Mr. Sollicitor ſpake 
as followeth : | | 
My care when I ſpake laſt was to give ſatisfaction 
that the judges did not err in their late Reſolutions 
but if they did, it was cum patribus: the Judges 
knew nothing of the cauſe of the Gentlemens impri- 
ſonment; if they had known the cauſe of their Im- 
r in private, they would have appealed to 
is Majeſty for his Grace; for to reiterate all the 
authorities T will not, I have ſomething to ſay in the 


— 
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point, to put into the ſcale, which might have been 

then ſaid, had it not been for the unhappy difference 

that might have been between the two Courts in 

5 the King*s-Bench and the Chancery- 
ourt. 

In 13 Fac. divers were committed for diſobe- 
dience to the Decree of the Court of Chancery, as 
namely Roſſwe! and others, and it was reſolved, 
That the Judges could not deliver ſuch ; and at the 
ſame time ſome were committed by Warrant from 
the King and the Lords of the Council, and this 
came in Queſtion, Mich. 13 Fac. and ſo conti- 
nued divers Terms. There was then recourſe had 
to thoſe arguments, and I have a report here of that 
time what the Judges did then, part whereof I will 
read, , 

It was reſolved by + Coke, Crook, Dodderidge and 
Houghton, that the return was good, and that the 
cauſe need not to be diſcloſed, being per mandatum 
Concilii, as Arcana Regni (and the report further 
faith, that in 34 Elix. it was reſolved accordingly) 
and by Coke *ewas ſaid, That if the Privy-Council 
commit one, he is not bailable by any Court of 
Juſtice, and Stamford's opinion is ſo, fol. 72. See 
what opinion the Judge had of the reſolution in 34 
Eliz. and of Stamford. | 5 

To this Sir Edward Coke replied : This report 
moves not me at all; that report is not yet twenty 
one years old, but under age, being in 13 Jac. In 
truth, when I read Stamford, I was of his opinion 
at the firſt, but ſince, looking into thoſe Records 
before-mentioned, I was of another mind 1. He 
brings in an ill time 13 Fac. when there was claſh- 
ing between the Court of King*s-Bench and Chan- 
cery, as alſo there were then many of the Traitors 
that were of the Powder-Treaſon, committed per 
mandatum Concilii, 


Upon Monday, April 1, the debate being re-aſ- 
ſumed, Sir Robert Philips moved, That conſider- 
ing the Houſe was now ready for the Queſtion, they 
might hear the reſolution read of all the Judges in 
34 Eliz. about this matter. | 

Then Sir Edward Coke ſtood up and ſaid, The 
Glaſs of Time runs out, and ſomething caſt upon us 
hath retarded us ; when I ſpake againſt the Loans 
and this matter, I expected blows, and ſomewhat 
was ſpoken, though not to the matter. | 

Concerning that (that hath been objected) I did 
when I was a Judge, I will ſay ſomewhat. Indeed 
a motion was made, but no argument or debate, or 
reſolution upon advice; I will never palliate with 
this Houſe, there is no Judge that hath an upright 
heart to God, and a cleat heart to the world, but 
he hath ſome Warrant for every thing that he doth. 
I confeſs when I read Stamford then, and had it in 
my hands, I was of that opinion at the Council- 
Table; but when I perceived that ſome Members 
of this Houſe were taken away, even in the face of 
this Houſe, and ſent to prifon, and when I was not 
far off from that place myſelf, I went to my book, 
and would not be quiet till I had ſatisfied myſelf, 
| Stam- 


* Dis Veneris, Mar. 28.1 riſe to make a Motion. Yeſterday a learned Argument was made by Mr. Solicitor, and 21 Balu. I. 
was cited by him. which makes clearly for the Subject, alſo for that /alus pepuli. I am ſure that libertas pipuli ef ſalus A 


And Feſtus himſelf that ſent Paul to Agrippa was a La 
laid againſt him, ſeem'd unreaſonable to Fefus to do. 
and the Goaler is under a 


of the or and to ſend a Priſoner without  hgnifying the Crimes 
By the Law;o 
penalty to certify the cauſe of the Priſoner's commitment: an 


the Empire none were to be committed above thirty tlays, 
d if the Goaler be ſlack, he is to be fined. 


When they ſpeak here of the Judgment given in the King's-Bench, they ſay the Precedents were miſ-recited. Let a Sub-com- 
mittee ſearch into thoſe Judgments and Precedents. I heard here a — ("6s and there js nothing but a remi:titur. The Courſe 


of the Officer is to enter guou/que, &c. and that is till they be deliv 


MSS. Pymmii. 


See Se/den's Lite in his Works. 
was then a Judge, and in favour at Court. 


by Law, and is all the Judgment that can be. Ex 


t Coke of one mind, when a Judge, and in favour ; of another, when out of Court, and diſcontented. 
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Stamford at the firſt was my guide, but my guide 
had deceived me, therefore 1 ſwerved from it: I 
have now better guides, Acts of Parliament and 
other precedents, theſe are now my guides. I de- 
fire to be free from the imputation that hath been 
laid upon me. f 
As for the copy of the intended Judgment, I 
fear, had it not been for this Parliament, it had 
been entred ere this time; a Parliament brings 
Judges and all other men into good order: if any 
Clerk had drawn this draught, he would have done 
it by a precedent, and there can be no precedent 
found that warrants it, and therefore I believe that 
ſome other did it. 
This draught of the judgment, ſhould it be entred, 
will ſting us to death, quia nulla cauſa fuit oftenta, 
ideo ne fuit baileabile, and that it appears to be ſo by 
the Records. I perſuade myſelf Mr. Attorney drew 
it; I had a copy of my Lord Anderſon's report of the 
Judges reſolution, 34 Kliz. long ago; but I durſt 


not vouch it (and it was ſo in that copy) for that it 


was Apocrypha, and did not anſwer his gravity that 
made it, and yet it was cited in the King's Bench, 


That all the Judges of England ruled it ſo. 


Then the H@uſe of Commons came to the fol- 
lowing Reſolutions. 

Reſolved upon the queſtion, Nemine contradicente, 

I. That no Freeman ought to be detained or kept 
in priſon, or otherwiſe reſtrained by the command 
of the King or Privy-Council, or any other, unleſs 
ſome capſe of the commitment, detainer or reſtraint 
be expreſſed, for which by Law he ought to be 
committed, detained or reſtrained. 
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II. That the Writ of Habeas Corpus may not be 

denied, but ought to be granted to every man that 

is committed or defained in priſon, or otherwiſe re- 

ſtrained, though it be by the command of the King, 

ma Privy-Council, or any other, he praying the 
me, 

HI, That if a Freeman be committed or de- 
tained in priſon, or otherwiſe reſtrained by the com- 
mand of the King, the Privy-Council, or any other, 
no cauſe of ſuch commitment, detainer, or reſtraint 
being expreſſed, for which by Law he ought to be 
committed, detained, or reſtrained, and the ſame 
be returned upon an Habeas Corpus, granted for 
my faid party; then he ought to be delivered or 

iled. 


And then taking into conſideration the Property 
of the Subject in his goods, they came to this Re- 
ſolution, to which there was not a negative; viz. 

That it is the antient and indubitable Right of 
every Freeman, that he hath a full and abſolute 
property in his goods arid eſtatez that no Tax, 

allage, Loan, Benevolence, or other like charge 
ought to be commanded, or levied by the King, or 
any of his Miniſters, without common conſent by 
Act of Parliament, 

The Commons having ſhewed their Care of the 
Subjects in the Liberty of their Perſons, and Pro- 
priety in their Goods, did now prepare to tranſmit 
their reſolutions to the Lords for their concurrence 
and ſeveral Members were appointed to manage a 
conference with the Lords concerning the ſame: 
and Monday, April the 5th, the conference was held, 
and opened by Sir Dudley Diggs. 


A Conrartnce defired by the Lords, and had by a Committee of both 
Houſes, concerning the Rights and Privileges of the Subjefts. 


My Lozds, 


I Shall, I hope, auſpiciouſly begin this conference 
this day, with an obſervation out of Holy Sto- 
ry, in the days of good King Jab, (2 Chron. 
34.) when the land was purged of Idolatry, and 
the great men went about to repair the Houſe of 
God ; while money was ſought for, there was found 
a Book of the Law which had been neglected, and 
afterwards being preſented to the good King, pro- 
cured the bleſſing, which your Lordſhips may read 
in the Scriptures, (2 Kings 22.) 

My good Lords, I am confident your Lordſhips 
will as chearfully join with the Commons, in ac- 
knowledgement of God's great bleſſing in our good 
King Jab, as the Knights, Citizens, and Bur- 
geſſes of the Houſe of Commons, by me their un- 
worthieſt ſervant, do thankfully remember your 
moſt religious and truly honourable invitation of 
them to the late petition, for cleanſing this land 
from Popiſh abominations ; which I may truly call 
a neceſſary and a happy repairing of the houſe of 
God. And, to go on with the parallel, whilſt we 
the Commons, out of our good affections, were 
ſeeking for money, we found, I cannot ſay a book 
of the Law, but many, and thoſe fundamental 
Points thereof neglected and broken, which hath 
occaſioned our deſire of this conference: wherein I 
am firſt commanded to ſhew to your Lordſhips in 
general, that the Laws of England are grounded on 
reaſon, more ancient than books, conſiſting much 
in unwritten cuſtoms, yet ſo full of juſtice and true 


Sir Dudley Diggs. 


equity, that your moſt honourable Predeceſſors and 
Anceſtors many times propugned them with a nalu- 
mus mutari; and ſo ancient, that from the Saxon 
days, notwithſtanding the injuries and ruins of time, 
they have continued in moſt parts the ſame, as may 
appear in old remaining monuments of the Laws 
of Ethelbert, the firſt Chriſtian King of Kent, Ina 
the King of the Veſt- Saxons, Offa of the Mercians, 
and of Alfred the great Monarch, who united the 
Saxon Heptarchy, whoſe Laws are yet to be ſeen, 
publiſhed, as ſome think, by Parliament, as he ſays 
to that end, U qui ſub uno rege, ſub una lege rege- 
rentur. And though the Book of Litchfield, ſpeak- 
ing of the troubleſome times of the Danes, ſays 
that then Jus ſopitum erat in regno, leges & conſue- 
tudines ſopite ſunt, and prava voluntas, vis, & vio- 
lentia magis regnabant quam judicia vel juſtitia ; yet, 
by the bleſling of God, a good King, ard, 
commonly called St, Edward, did awaken thoſe 
Laws, and as the old words are, Excitatas repara- 
vit, reparatas decoravit, decoratas confirmavit. Which 
confirmavit ſhews, that good King Edward did not 
give thoſe Laws, which William the Conqueror, 
and all his Succeſſors, ſince that time have ſworn 
unto. 

And here, my Lords, by many caſes frequent in' 
our modern Laws, ſtrongly concurring with thoſe 
of the ancient Saxon Kings, I might, if time were: 
not precious, demonſtrate that our Laws and Cu- 
ſtoms were the ſame, ICE? 
| 1 
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I. will only intreat your Lordſhips leave to tell nent to the queſtion, unanimouſly. declared; That 
you, that as we have now, even in thoſe Saxoy times no Freeman ought, to be committed or detained in 


they had their Courts-Baron, and Courts- Leet, priſon by the command of the King or Privy-Coun- 
and Sheriffs-Courts, by which, as Tacitus ſays. of cil, or any other, unleſs ſome cauſe of the commit- 
the Germans their Anceſtors, Jura reddebant per ment, detainer, or reſtraint be expreſſed, for which 
ges & vices ; and, I do believe, as we have now, by Law he ought to be committed, detained; or 
they had their Parliaments, where new Laws were reſtrained. And they have ſent me, with other of 
made cum conſenſu prelatorum, magnatum & totius their Members, to repreſent unto your Lordſhips 
communitatis ; or, as another writes, cum confilio the true grounds of ſuch their reſolution, and have 

prælatorum, nobilium, & ſapientum laicorum, Iwill charged me particularly, leaving the reaſons of Law 
add nothing out of Glazvile that wrote in the time and precedents, for others, to give your Lordſhips 
of H. II. or Brafon that wrote in the days of H. III. ſatisfaction, that this Liberty is eſtabliſhed and con- 
only give me leave to cite that of, Forteſcue, the firmed by the whole State, the King, the Lords 
learned Chancellor to H. VI. who writing of this Spiritual and Temporal, and Commons, by ſeveral 
kingdom, ſays, Regnum illud in omnibus nationum, Acts of Parliament; the "authority whereof is ſo 
& Regum temporibus, eiſdem quibus nunc regitur legi- great, that it can receive no anſwer, fave by inter- 
bus & conſuetudinibus, regebatur. But, my good pretation or repeal by future Statutes. And thoſe 
Lords, as the Poet ſaid of Fame, I may ſay of our that I ſhall mind your Lordſhips of, are ſo direct 
Common-Law 3; | in point, that they can bear no other expoſition at 

Ing rediturque ſolo caput inter nubila condit. all, and ſure I am they are till in force, 

Wherefore the cloudy part being mine, I will make The firſt of them is the Grand Charter of the 
haſte to open way for your Lordſhips to hear more Liberties of England, firſt granted in the ſeventeench 
certain arguments, and ſuch as go on more ſure year of King John, and renewed in the ninth year of 
unds. Henry the third, and ſince confirmed in Parliament 
Be pleaſed then to know, that it is an undoubted above thirty.times. The words are theſe, ch. 29. 
and fundamental point of this ſo ancient Common- Nullus liber homo. capiatur, vel impriſonetar, aut diſ- 
Law of England, that the Subject hath a true pro- ſeifietur de libero tenemento ſuo, vel libertatibus, vel 
ty in his Goods and Poſſeſſions, which doth pre- liberis conſuetudinibus ſuis, aut utlageretur, aut eule 


erve, as ſacred, that meum & tuum, that is the 
nurſe of induſtry, and mother of courage, and 
without which there can be no juſtice, of which 
meum & tuum. is the proper object. But the un- 
doubted birthright of free Subjects, hath lately not 
a little been invaded and prejudiced by preſſures, 
the more grievous, becauſe they have been purſued 
by impriſonment, contrary, to the Franchiſes of this 
land; and when, according to the Laws and Statutes 
of this Realm, redteſs hath been ſought for in a le- 
way, by. demanding Habeas Corpus from the 
udges, and a diſcharge or trial according to the 
Law of the land, ſucceſs hath failed; that now in- 
forceth the Commons, in this preſent. Parliament 
aſſembled, to examine by Acts of Parliament, pre- 
cedents and reaſons, the truth of the Exgliſb Subjects 
Liberty, which I ſhall leave to learned Gentlemen, 
whoſe weighty arguments, I hope, will. leave no 
place in your Lordſhips memories, for the errours 
and infirmities of your humbleſt ſervant, that doth 
thankfully acknowledge the great favour, of your 
honourable and patient attention. | 


Mr. Littleton's Argument, made by "the command of 


| the Houſe of Commons out of Ads of Parliament, 
and Authorities of Law, expounding the ſame, . at 
. the firſt Conference with the Lords, concerning ihe 
Liberty of the perſon of every Freeman ®. * 


My Lobos, 77,0 | 
PON the occaſions delivered by the Gentle- 
U man that laſt ſpake, your Lordſhips have 
heard the Commons have taken into their ſerious 
conſideration, the matter of perſonal Liberty, and 
after long debate thereof on divers days, as well by 
ſolemn arguments, as ſingle propoſitions of doubts 
and anſwers, to the end no ſcruple might remain 
in any man's breaſt unſatisfied, they have upon a full 
ſearch, and clear underſtanding of all things perti- 
ln eo Feen: it, een 
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of Commons to manage that memofable Conference 
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tur, aut aliquo moda deſtruatur, nec ſuper eum ibimus, 
nec ſuper eum mittemus, niſi per legale judicium pa- 
rium ſuorum,' vel per legem terre. ' © | 
Theſe words nullus liber homo, &c. are expreſs 
enough, yet it is remarkable that Matthew Paris, 
an Author of ſpecial credit, doth-obſerye, fol. 432. 
that the Charter of 9 Hen. III. was the very ſame 
as that of 17 King Fobn, in nulib diſimilis are his 
words; and that of King John he: ſetteth do vn ver- 
batim, fol. 342. and there the words are ditectiy 
Nec eum in Carcerem mittemus : add ſuch a corru 
tion as is now in the print, might eaſily happen twixt 
9 Hen. III. and 28 Edw. I. when this Charter was 
firſt exemplificd, but certainly there is ſufficient 
left in that which is extant to decide this queſtioni 
For the words are, that no Freeman ſhall he takten 
or impriſoned, but by the lawful judgment of his 
Peers; which is by a Jury of Peers, ordinary Jurors 
for others, who are their Peers, or by the Law of 
the land: which words, law of the land, muſt of 
neceſſity be underſtood in this Nation, to be by 
due proceſs of the law, and not the law of the land 
generally, or otherwiſe it would comprehend Bond- 
men (whom we call Villeins) who are excluded by 
the word liber; for the general law of the land doth 
allow their Lords to impriſon them at their ph 
without cauſe, wherein they only differ from the 
Freemen in reſpect. of their ;- who cannot be 
impriſoned without a cadſe. Andithat this is the 
true underſtanding of theſo words per legem terre 
will more plainly appear by divers other Statutes that 
I ſhall uſe, which do expound the law accordingly. 
And though the words of this grand Charter be 
ſpoken in the third perſon, yet they are not to be 
underſtood of ſuits betwixt party and party, afleaſt 
not of them alone, but even of the s ſuits 
inſt his ſubjects, <A by the occaſion 
getting of that Charter, ' whieh'was by reaſon of 
the differences betwixt thoſe Kings and their people, 
(40: 31263 40 2363: 245 O ** | £11155: al 
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and thereſore propetly to be applied unto their power 

over them, and not to ordinary queſtions bet wixt 

ſubject and ſubjec mm. (> 
Secondly, The words per lepale judicium parium 


ſuorum, immediately preceding the other of per le- 


gem terre, are meant of Trials at the King's ſuit, 
and not at the proſecution of a ſubject. And there- 
fore, if a Peer of the Realm be arraigned, at the 
ſuit of the King, upon an Indictment of murder, 
he ſhall be tried by his Peers, that is Nobles; but 
if he be appealed of murder by a ſubje&, his Trial 
ſhall be by an ordinary Jury of twelve Freeholders, 
as appeareth in 10 Edw. IV. 6. 33 Hen. VIII. Brooke 
Title, Trials 142. Stan. Cor. li. 3. ca. 1. fol. 152. 
and in 10 Edw. IV. 6. it is ſaid, ſuch is the mean- 
ing of Magna Charta, for the ſame reaſon; therefore 
as per judicium parium ſuorum, extends to the King's 
ſuit; ſo ſhall theſe words per /egem terre. 

And in 8 Ed. II. rot. parliament. numb. 7. there is 
a petition that a Writ under the Privy-Seal went to 
the Guardians of the great Seal, to cauſe lands to be 
ſeized into the King's hands, by force of which there 
went a Writ out of the Chancery to the Eſcheator, 
to ſcize, againſt the form of the grand Charter, that 


the King nor his Miniſters ſhall out no man of his 


Freehold without reaſonable judgment, and the 
party was reſtored to his land; which ſheweth the 
Statute did extend to the King. 

There was no invaſion upon this perſonal liberty, 
till the time of King Zdw. III. which was ſoon re- 


- ſented by the ſubject; for in 5 Edw. III. cap. 9. it is 


ordained in theſe words; It is enacted that no man 
from henceforth ſhall be attached by any accuſation, 
nor fore-judged of life or limb, nor his lands, tene- 
ments, goods, nor chattels ſeized into the King's 
hands, againſt the form of the great Charter, and 
the law of the land, 25 Ed. III. cap. 4. it is more 
full, and doth expound the words of the grand Char- 
ter, and is thus; Whereas it is contained in the 
grand Charter of the Franchiſes of England, that 
no Freeman ſhall be impriſoned, nor put out of his 
Freehold, nor free cuſtom, unleſs it be by the law 
of the land; it is awarded, aſſented, and eſtabliſhed, 
that from hence none ſhall be taken by petition or 
ſaggeſtion, made to our Lord the King, or to his 


Council, unleſs it be by Indictment, . or. preſent- 


ment of his good and lawful people of the ſame 
neighbourhood ; which ſuch deeds ſhall he done in 
ue manner, or by proceſs made by Writ original at 
the Common Law, nor that none be outed of his 
Franchiſes, nor of his Freehold, unleſs he be duly 
brought in-to anſwer, and 3 of the ſame 
by the courſe of the law, and if any thing be done 
Done ſame; it ſhall be redreſſed and holden 
t | | 76 
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Out of this Statute I obſerve, that what in Mag- 
1 Charta, and the preamble of the Statute is term- 
ed- by the Lau of ibe Land, is in the body of the 
Act expounded to be by proceſs made by the Writ 
original at the Common Law, which is a plain in- 
ter pretation of the werds (law of the land) in the 
grand Charter. And I note that this law was made 
upon the commitment of divers to the Tower, ao 
man yet knoweth for Wbaũal te. 
28 Edw. III. cap. 3. It is more direct, this li- 
berty being followed with freſni ſuit by the ſubject, 
where the words are not many, but very full and 
ſignificant; that no man of what ſtate or condition 
ſoever he be, ſhall be put out of his lands or tene- 


ments, nur taken, nor unpriſoried, nor diſimherited, 
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nor put to death, without he be brought in to an- 
ſwer by due proceſs of law. 51 
Here your Lordſhips ſee the uſual words, the 
60 of the land, are rendred by due proceſs of the 
aw. | | ; 
36 Edtv. III. rot. parliament. numero g. Amongſt 
the petitions of the Commons, one of them being 
tranſlated into Engliſb out of French, is thus; firſt, 
that the great Charter, and the Charter of the Fo- 
reſt, and other ' Statutes made in his time, and the 
time of his Progenitors, for the profit of him, and 
his Commonalty, be well and firmly kept; and put 
in due execution, without putting diſturbance; or 
making arreſt contrary to them by ſpecial com- 
mand, or in other manner, e th 
The anſwer to the petition, which makes it an 
Act of Parliament, is, Our Lord the King, by 
© the aſſent of the Prelates, Dukes, Earls, Barons, 
© and the Commonalty, hath ordained and cſtabliſh- 
ed, that the ſaid Charters and Statutes be held and 
put in execution, according to the faid petition.* 


It is obſervable that the Statutes were to be put in ex- 


ecution according to the ſaid petition, which is, that 
no arreſt ſhould be made contrary to the Statutes, 
by ſpecial command. This concludes the queſtion, 
and is of as great force, as if it were printed, for 
the Parliament-Roll is the true Warrant of an Act, 
and many are omitted out of the Books, that are 
extant in the Roll. | b 
86 Ede. III. Rot. Parliamenti, num. 22. explain- 
eth it further; for there the petition is, Whereas it is 
contained in the grand Charter and other Statutes, 
that no man be taken or impriſoned by ſpecial com- 
mand without Indictment, or other due proceſs to 
be made by the law; and oftentimes it hath been, 
and yet ie, many are hindred, taken and impriſoned 
without Indictment, or other proceſs made by the 
law upon them, as well of things done out of the 
Foreſt of the King, as for other things; that it 
would therefore pleaſe our ſaid Lord to command. 
thoſe to be delivered, which are ſo taken by ſpecial 
command, againſt the form of the Charter and Sta- 
rutes av aforelld, 12/52) fi 10 $1199 07 1910713 Sh 
e ee 01.9149 1 by Aifwer e, | 
The King is pleaſed, that if any man find himſelf 
grieved,- that he come and make his complaint, and 
right ſhall be done unto him, 37 Edw. III. cap. 18. 
eeth in ſubſtance with them; it ſaith, though it 
be contained in the great Charter, that no man be 
taken nor impriſoned; nor put out of his Freehold' 
without proceſs of the law; nevertheleſs divers 
ple make falſe ſuggeſtions to the King him- 
elf, as well for malice as otherwiſe, whereat the 
King is often grieved, and divers of the Realm put 
in damage againſt the form of the ſame Charter; 


© wherefore it is ordained, that all they which make 


ſuch ſuggeſtions, ſhall be ſent with the ſame ſug- 
geſtions to the Chancellor, Treaſurer, and his grand 
Council, and that they there find ſurety to purſue 
their ſuggeſtions, and incur the ſame pain that the 
other ſhould have had, if he were attainted; in 
caſe that the ſuggeſtion be found evil ; and that 
then proceſs of law be made againſt them without 
being taken or impriſoned, againſt the form of the 
aid Charter, and other Statutes. Here the law of 
the land in the Charter is explained to be 
without proceſs of lx 07 57: ö 

42 Edw. III. cap. 13. At the requeſt of the 
Commons by their Sn put forth in this Parlia- 
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of his Commons by falſe accuſers, which oftentimes 
have made their accuſations, more for revenge and 
ſingular benefit, than for the profit of the King, or 
of his people z df which accuſed perſons, ſame have 
been taken and cauſed to come before the King's 
Council by Writ, and otherwiſe upon grievous 
pains againſt the law; it is aſſented and accorded 
for the good governance of the Commons, that 
ho man be put to anſwer without preſentment be- 
fore Juſtices or matter of record, or by due Proceſs 
and Writ original, according to the old law of the 
land; and if any thing from hence be done to the 
contrary, it ſhall be void in the law, and holden 
for error. | 


But this is better in the Parliament Roll, where 


the Petition and Anſwer, which make the Act, are 
ſet down at large; 42 Edw. III. Rot. Parliaments, 
numero 12. $2122) 
| The. Petition. 1 

« ſtem, Becauſe that many of your Commons 
„ are hurt and deſtroyed by falſe accuſers, who 
„% make their accuſations more for their revenge 
« and particular gain, than for the profit of the 
« King, or of his people: And thoſe that are ac- 
& cuſed by them, ſome are taken, and others are 
© made to come before the King's Council by Writ, 
* or other commandment of the King, upon grie- 
vous pains contrary to the law: That it would 
* my our Lord the King, and his good Council, 
« for the juſt government of his people, to ordain, 
« that if hereafter any accuſer propoſe any matter 
« for the profit of the King, that the ſame matter 
« be ſent to the Juſtices of the one Bench or of the 


« other, or the Aſſizes, to be enquired and deter- Co 


« mined according to the law and if it concern 
« the accuſer or party, that he take his ſuit at. the 
« Common Law; and that no man be put to an- 
« ſwer without preſentment before the Juſtices or 
« matter of record, and by due Proceſs and original 
« Writ, according to the ancient law of the land. 
* And if any thing henceforward be done to the 
« contrary, that it be void in law, and held for 
« error.“ 
Here by due Proceſs and original Writ, accord- 
ing to the ancient law of the land, is meant the ſame 
thing, as per legem terre, in Magna Charta; and 
| the abuſe was, they were put to anſwer by the com- 
mandment of the King. . 


The King” s Anfwer is thus; 

« Becauſe that this Article is an Article of the 
grand Charter, the King willeth that chis be 
« done, as the petition doth demand.“ By this 
appeareth that per legem terre, in Magna Charta, 
is meant, by due proceſs of the law. 


Thus your Lordſhips have heard Acts of Parlia- 


ment in the point. the Statute of Weſtminſ. 1. 
cap. 15." is urged to diſprove this opinion, where 
it is expreſsly ſaid, that a man is not repleviable, 
who is committed by the command of the King z 
therefore the command of the King, without any 
cauſe ſhewed, is. ſufficient to commit a man to pri- 
ſon. And becauſe the ſtrength of the Argument 
may appear, and the anſwer be better underſtood, I 
will read the words of the Statute, which are thus. 
And foraſmuch as Sheriffs and others, which have 
taken and kept in priſon perſons detected for felony, 
and oftentimes have let out by replevin ſuch as were 
not repleviable, and have kept in priſon ſuch as were 
repleviable; becauſe they would gain of the one 


party, and grieve the other z and foraſmuch as be- 
Vor. VII. | 
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fore this time it was not certainly determined what 
perſons were repleviable, and what not, but only 


thoſe that were taken for the death of a man, or by 


the commandment of the King, or of his Juſtices, 
or for the Foreſt; it is provided, and by the King 
commanded, that ſuch priſoners as were before out- 
lawed, and they which haye abjured the Realm; 
Provers, and ſuch as be taken with the mannor, and 
thoſe which have broken the King's priſon, Thieves 
openly defamed and known, and ſuch as be appealed 
Dy approvers ; ſo long as the approvers are livings 
if they be not of good name, and ſuch as be taken 


for burning of houſes feloniouſly done, or for falſe ' 
money, or for counterfeiting the King's Seal, or per- 
ſons excommunicate taken at the requeſt of the Bi- 


or for manifeſt offences, or for treaſon touching 

the King himſelf, ſhall be in no wiſe repleviable by 
the common Writ, or without Writ. ] 

But ſuch as be indicted of Larceny by inqueſts taken 

before Sheriffs or Bayliffs by their office, or of light 


ſuſpicion, or of petty Larceny, that amounteth not 


above-the value of twelye pence, if they were not 
guilty of ſome other Larceny aforetime, or guilty of 
receipt of Felons, or of commandment, or of force or 
of aid of felony done, or gyilty of ſome other treſpals, 
for which one ought not to loſe either life or member : 
and a man appealed by an approver, after the death 
of the approver; if he be no common thief or de- 
famed, ſhall from henceforth be let gut by ſuffici- 
ent ſurety, whereof the Sheriff will be anſwerable, 
and that without giving aught of their goods. And 
if the Sheriff, or any other, let any go at large, by 

„that are not repleviable, if he be Sheriff or 


fee 3 which hath ing of priſons, and thereof be 
attainted, he ſhall loſe his Office and Fee for ever: 
And if the Under-Sheriff, Conſtable or Bailiff, or 
ſuch as hath fee for keeping of priſons, do it con- 
trary to the will of his Lord, or any other Bailiff 
being not of fee, they ſhall have three years impri- 
ſonment, and make 2 fine at the King's pleaſure 3 
and if any man with-hold priſoners repleyiable, 
after that they haye offered ſufficient furety, he 
mall pay a grieyous amercement to the King; and 
if he take any reward for the deliverance of ſuch, 
he ſhall pay double to the prifoner, and alſo ſhall 
pay a grieyous amercement to the King. 

It muſt be acknowledged, that a man taken by 
the commandment of the King is not repleviable, 
for ſo are the expreſs words of this Statute : but this 
maketh nothing againſt the declaration of the Houſe 
of Commons ; for they ſay not, the Sheriff may re- 

ſuch a one by ſureties, ſcilicet manucaptores, 
that he is bailable by the King's Court of Juſ- 
tice: for the better apprehending whereof, it is to 
be known, that there is a difference between reple- 
viable, which is always by the Sheriff upon p 
ges or ſureties given, and bailable, which is by a 
Court of Record, where the priſoner is delivered to 
his bail, and they are his Goalers, and may impri- 
ſon him, and ſhall ſuffer for him body for , a3 
33 & 36 Edw. III. titulso Mainprize 12.& 
13. where the difference betwixt bail and mainprize 
is expreſsly taken. ; 

[And it the words of the Statute themſelves be ob- 

ſerved, it will appear plainly that it extends to the 


Sheriff and other inferior and doth not 
bind the hands of the Judges. 5 c 
The preamble, which is the key that openeth the 


law, 


entrance into the —_—_ the makers of the 
183 


e, or any other Bailiff, or ſuch as hath a 
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3s; „ Foraſmuch as Sheriffs and others have taken 
and kept in priſon perſons detected of Felony.“ 


Q.ut of theſe words I obſerve that it nominateth She- 


riffs, and then if the Judges ſhould be included, 


they muſt be comprehended under that general 


word, others ; which doth not extend to thoſe of an 


higher rank, but to inferiors, for the beſt by all 


courſes is firſt to be named. And therefore if a 
man bring a Writ of cuſtoms and ſervices, and 


name rents and other things, the general ſhall not 
include homage, which is a perſonal ſervice, and of 


an higher nature, but it 'ſhall extend to ordinary 
annual ſervice, 31 Edw. I. Droit. 67. So the Sta- 
tute of 13 #liz. cap. 10. which beginneth with 
Colleges, Deans and Chapters, Parſons; Vicars, 
and concludes with theſe words, ©* and others having 
ſpiritual promotions,” ſhall not comprehend Biſho 
that are of an higher degree, as appeareth in t 
Archbiſhop of Canterbury's caſe, reported by Sir 
Edward Coke, lib. 2. fel. 46. “ BB3. | 
And thus much is explained in the very Statute 
towards the end, when it doth enumerate tho&who 
were meant by the word, others, namely Under- 
Sheriffs, Conſtables, Bailifs, Sc. | 
Again, the words are, Sheriffs and others which 
bave taken and kept in priſon. Now every-man know- 
eth, Judges do neither arreſt, nor' keep men in 
priſon ; that is the office of Sheriffs and other infe- 
rior Miniſters. Therefore this Statute meant ſuc 
only, and not Judges. 8 e 
The words are further, that they let out by reple- 
vin ſuch as are not repleviable, that is the proper 
language for a Sheriff; nay, more 2 afterward 
in the body of the Statute, that ſuch as are there 
mentioned, ſhall in no wiſe be repleviable by the 
common Writ, which is de homine replegiando, and 
is directed to the Sheriff, nor without Writ which 
is by the Sheriff ex officio. But that which receives 
no anſwer is this, that the command of the Juſtices, 
who derive their authority from the Crown, is there 
equal as to this purpoſe with the command of the 
King. And therefore by all reaſonable conſtruc- 
tion, it muſt needs relate to Officers that are ſub- 
ordinate to both, as Sheriffs, Under-Sheriffs, Bai- 
liffs, Conſtables, and the like. And it were a harſh 
expoſition to ſay that the Juſtices might not diſ- 
charge their own command, and yet that reaſon 


would conclude as much; and that this was meant 


of the Sheriff and other miniſters of Juſtice, ap- 
pears by the recital 27 Edt. 1. cap. 3. and like- 
wiſe by Fleta, a manuſcript fo called, becauſe the 
Author lay in the Feet when he made the Book: for 
he, lib. 2. cap. 52, in his Chapter of Turns, and the 
Views of the Hundred Courts in the Country, ſetteth 
down the articles of the charges that are there to be 
inquired of; amongſt which, one of them is de re- 
plegiabilibus injuſte detentis & irreplegiabilibus dimiſſis; 


which cannot be meant of not bailing by the Ju- 


ſtices, for what have the inferior Courts in the Coun- 
try to do with the acts of the Juſtices ? J 

And to make that more plain, he ſetteth down 
in that chapter, that concerneth Sheriffs only, the 
very Statute of Weſtminſter 1. which he tranſlates 
verbatim out of the French into the Latin; ſave that 


he renders taken by the command of the Juſtices, 


thus, per judicium Juſticiariorum; and his preface to 
the Statute plainly ſheweth, that he underſtood it 
of replevin by Sheriffs; for he ſaith, Qui debent per 


plegios dimitti, qui non, declarat hoe Statutum ; and 
per plegios is before the Sheriff, 


of Debate in Parliament, 9 
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But for direct authority, it is the opinion of New. 
ton, Chiet- Juſtice, '22 Hen. VI. 46. where his 
words are:itheſe: It cannot be intended that the 
Sheriff did ſuffer him to go at large by main- 
* prize, for where one is taken by the Writ of the 
„ King, or the Commandment of the King, he is 
irrepleviable; but in ſuch. caſe his friends' may 
come to the Juſtices from him if he be arreſted, 
„ and purchaſe a Superſedeas.”” This Judge con- 
cludes, that the Sheriff cannot deliver him that is 
taken by the command of the King, for that he is 
irrepleviable, which is the very word of the Sta- 
tute: but, ſaith he, his friends may come to the 
Juſtices, and purchaſe a Superſedeas.“ So he declares 
the very queſtion, that the Sheriff had no power, but 
the Juſtices had power to deliver him that is com- 
mitted by the King's command, and both the an- 
cient and modern practice manifeſt as much: for 
he that is taken for the death of a man, or for the 
Foreſt, is not repleviable by the Sheriff, yet they 
are ordinarily bailed by the Juſtices, and were by 
the King's Writs directed to the Sheriffs in the 
times of Edw. I. and II. as appears in the cloſe 
Rolls, which could not be done if they were not 
bailable. And it is every day's experience, that the 
Juſtices of the King's-Bench do bail for murder, and 
for offences done in the Foreſt, which they could 
not do, if the word irrepleviable, in Weftmin. r. 
were meant of the Juſtices, as well as of the 
Sin d nt Spy; a 
For authorities that have been offered to prove 
the contrary,” they are in number three. The firſt is 
21 Ede. III. Rot. 2. which alſo is in the Book of 
Pleas in Parliament at the Tower, upon an action 
there brought, fol. 44. It is not an Act of Parlia- 
ment, but a Reſolution in Parliament upon an action 
there brought, which was uſual in thoſe times. And 
the caſe is, that Stephen Rabez, the Sheriff of the 
Counties of Leiceſter and Warwick, was queſtioned, 
for that he had let at large by ſurety, among 
others, one William, the fon of Walter le Peſons, 
againſt the will and command of the King, where- 
as the King had commanded him by letters under 
the Privy-Seal, that he ſhould do no favour to any 
man that was committed by the Earl of Warwick, 
as that man was; ' whereunto the Sheriff anſwered, 
that he did it at the requeſt of ſome of the King's 
houſhold upon their letters; and becauſe the Sheriff 
did acknowledge the receipt of the King's letters, 
thereupon he was committed to priſon according to 
the form of the Statute, $4.47 "00 
Io this Þ anſwer, the Sheriff was juſtly puniſhed, 
for that he is expreſsly bound by the Statute of 
Weſtminft. 1. which was agreed from the beginning; 
but this is no proof, that the Judges had no power 
to bail this man. | : 

The next authority is 33 Hen. VI. in the Court 
of Common Pleas, fol. 28. 5. 29. where Robert 
Poynings, Eſquire, was brought to the bar upon a 
Capias, and was returned, that he was committed 
per Duos de Concilio, (I believe it is miſprinted for 
Duos de Concilto, i, e. Dominos de Concilio, which is 
ſtrongeſt” againſt what I maintain) pro diveſis cauſit 
regem tangentib, And he made an Attorney there 
in an action, whence it's inferred, that the return 
was good, and the party could not be delivered. 

To this the anſwer is plain. 1. No opinion is de- 
livered in that Book, one way or other, upon the 
return, neither is there any teſtimony whether he 
were delivered, or bailed, or not. 2. It appears 
expteſsly, that he was brought thither, to be char- 
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ged in an action: of debt, at another man's ſuit; and 
no deſire of his owa to be delivered, or bailed; and 
then if he were remanded, it is no way material to 
the queſt ion in hand. But that which is moſt relied 
upon, is the opinion of Stanf. in his Book of Pleas of 
the Crown, lib. 2. cap. 18. fol. 92, 73. in his Chap» 
ter of Mainprize, here he reciteth tbe Statute of 
Wetm. l. cap. 15: and then faith thus; “ By this 
«, Statute it appears, that in four caſes at the Com- 
« mon Law .a Man was not repleviable; to- wit, 
& thole that were taken for the death of a man, by 
% the command of the King, or his Juſtices, or for 
« the Foreſt ;“ thus far he is moſt right. Then he 
goeth on, and ſaith, „As to the command of the 
&« King, that is underſtood by the command of his 
% gown mouth, or his council, which is incorporated 
& unto him, and ſpake with his mouth, or other- 
« wiſe every; Writ. or Capias to take a man, which 
« is the King's command, would be as much; and 


te as to the command:of the Juſtices,- that is meant 


<« their abſolute commandment, for it be by their 
ordinary commandment, he is repleviable by 
6 the Sheriff, if it be not in ſome of the caſes pro- 
6 hibiced by the Statute.” 

The anſwer that I give unto this is, that Stanford 
had ſaid nothing whether a man may be committed 
without cauſe by the King's command, or whether 
the Judges ought. not to bail him in ſuch caſe, only 
that ſuch a one is not repleviable; which is agreed, 
ſor that belongs to the Sheriff. And becauſe no man 
ſhould think he meant any ſuch thing, he concludes 
the whole ſentence touching the command of the 
King and the Juſtices, that one committed by the 
ordinary command of the Juſtice, is repleviable by 
the Sheriff 3 or at leaſt it appears not that he meant 
that a man committed by the King, or by the 
Privy · Council without cauſe, ſhould not be bailable 
by the, Juſtices, and be | hath given no opinion in 
this caſa ʒ what he would bave ſaid, if he had been 
alked the queſtion, cannot be known, neither doth 
it appear, that by any thing that he hath faid, he 
meant any ſuch thing as would be inferred out of 
bim. And now, my Lords, I have performed the 
commands of the Commons, and as I conceive ſhall 
clear the declaration of perſonal liberty, an ancient 
and yndoubted truth, fortified with ſeven Acts of 
Patliament, and not oppoſed by any Statute or Au- 
thority of Law whatſoever. See Littleton's Prece- 
dents after Mr. Selden's. 


| Mr. Selden's Argument. 
My Lozops, 8 | 
; * OUR Lordſhips have heard from the Gen - 
tleman that laſt ſpake, a great part of the 
grounds upon which the Houſe of Commons, up- 
on mature deliberation, proceeded to that clear re- 
ſolution touching the right of the Liberty of their 
perſons. The many Acts of Parliament, which 
are the written Laws of the land, and are expreſsly 
in the point, have been read and opened, and ſuch 
objections. as have been. by ſome made to them, 
and ſome objections alſo made out of another Act 
of Parliament, have been cleared and . anſwered. 
It may ſeem now perhaps 
remains needful to be further added, for the inforce- 
ment and maintenance of ſo fundamental and eſta- 
bliſhed a right and d e to every Free- 
man of the Kingdom. in the examination of 
queſtions of Law of Right, beſides the Laws or 
Acts of Parliament, that ought chiefly to direct 
* N every man's judgment, whatſoever 
5 * ' | 


(my Lords) that little 


commonly uſed al ſo former Judgments or Precedents; 
and indeed have been ſo uſed ſometimes, that the 
weight of reaſon, of Law, and of Acts of Parlia- 
ment, hath been laid by, and reſoſutions have been 
made, and that in this very point, only upon the in- 
ter pretation and apprehenſion of precedents. Pre- 
cedents, my Lords, are good 'media, or "proofs of 
illuſtration or confirmation where they agree with 
the expreſs Law; but they can never roof 
enough to overthrow any one Law, much leſa Fore 


ſeveral Acts of Parliament, as the number of them | 


is for the point! The Houſe of Commons there» 
fore taking into conſideration,” that in this queſtion, 
being of fo high a nature; that never any exceeded 
it in any Court of Juſtice whatſoever; all the ſeveral 
ways of juſt examination of the truth ſhould be 
uſed,. have alſo moſt carefully informed themſelves 
of all former judgments and precedents concerning 
this great point ether way, and have bern no le 


careful of the due —— of his Majeſty's juſt 


Prerogative than of their own Rights. The prece- 
dents here are of two kinds, either meerly matter of 
Record, or elſe the former reſolutions of the Judges: 
after ſolemn debate in the point. 


This point that concerns precedents; the Houſe - 
of Commons have -commanded me * — to 
may, ſo! 


your Lordſhips, which I ſhall as briefly as 
do it faithfully and perſpicuouſly. To that end, my 
Lords, before 1 come to the particulars of any of 
thoſe precedents, I ſhall firſt remember to your 
Lordſhips, that which wilt ſeem as/a general key 
for the opening and true apprehenſion of all them 
of Record, without which key, no man, unleſs he 


be vers'd in the entries and courſe of the King's 


Bench, can poſſibly undarſtand them. 

In all caſes, my Lords, where any Right or Lis 
berty belongs to the Subjects by any 
written or unwritten, if there were not alſo a reme- 
dy by Law, for the enjoying or regaining this Right 
or Liberty, when it is violated or taken from him, 


the poſitive Law were moſt vain, and to no pur- 


Roy and it were to no purpoſe, for any man to 
ve any Right in any land or other inheritance, if 
there were not a known remedy, that is, an Action 
or Writ, by which in ſome Court of ordinary Ju- 
ſtice, he might recover ir. And in this caſe of 
Right of Liberty of Perſon, if there were not a 
remedy in the Law for regaining it, when it is re- 
ſtrained, it were of no purpoſe to ſpeak of Laws, 
that ordain it ſhould not be reſtrained. Therefore 
in this caſe alſo, I ſhall firſt ſhew you the remedy; 
that every Freeman is to uſe for the regaining of 
his Liberty, when he is againſt Law impriſoned, 
that ſo upon the legal courſe and form to be held in 


uſing that remedy, the precedents or judgments . 


upon it, for all Judgments of Record riſe out of 
this remedy, may be eafily underſtood. There are 
in Law divers remedies for inlarging of a Freeman 
impriſoned, as the Writs of Odio & atia, and of 
Homine replegiando, beſides the common or moſt 
known Writs of Habeas Corpus, or Corpus cum cauſa, 
as it is alſo called. | 

The firſt two Writs are to be directed to the 
Sheriff of the County, and lie in ſome particulat 
caſes, with which it would be untimely for me to 
trovble your Lordſhips, becauſe they concern not 


that which is committed to my charge. But that 


Writ of Habeas Corpus, or Corpus cum canſa, is 


the higheſt remedy in Law, for any man that is 


impri SE the only remedy for him, that is 
2 


im- 
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hath been put in practice to the contrary, there ars 


tive Law 


A 


ey 
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impriſoned by the ſpecial command of the King. or 
the Lords of the Privy - Council, without ſhewing 
cauſe of the commitment: neither is there in the 
Law any ſuch thing, nor was there ever mention of 
any ſuch thing in the Laws of this land, as a Peti- 
tion of Right to be uſed in ſuch caſes for Liberty 
of the Perſon, nor is there any legal courſe for in- 
Jargement to be taken in ſuch caſes, howſoever the 
contrary hath upon no ground or colour of Law 
been pretended. Now, my Lords, if any man be 
ſo impriſoned by any ſuch command, or otherwiſe, 
in any priſon hat ſoever through England, and de- 
lire by himſelf; or any other in his behalf, this 
Writ of Habeas Corpus for the purpoſe: in the Court 
of: King's- Bench, the Writ is to be granted to him, 
and ought not to be denied him, no otherwiſe than 
another ordinary original Writ in the Chancery, or 
other common proceſs of Law may be denied ; 
-which amongſt other things the Houſe reſolved alſo, 
upon mature . deliberation, and I was commanded 
to let your Lordſhips know ſo much. This Writ 
is directed to the Keeper of the priſon, in whoſe 
cuſtody the priſoner remains, commanding him that 
after a certain day, he bring in the body of the pri- 
ſoner, ad ſubjiciend, & recipiend. juxta quod curia 
confideraverit, &c. una cum cauſa captionis, & de- 
tentionis; and oftentimes una cum cauſa detentionis 
only, captionis being omitted. 8 
The keeper of the priſon thereupon returns by 
what Warrant he detains the priſoner, and with his 
return filed to his Writ, brings the priſoner to the 
Bar at the time appointed; when the return is thus 
made, the Court judgeth of the ſufficiency or inſuf- 
ficiency of it, only out of the body of it, without 
having reſpect unto any other thing whatſoever ; 
that is, they oppor the return to be true whatſo- 
ever it'be: if it be falſe, the priſoner may have his 
action on the Caſe againſt the Goaler that brought 
him. Now, my Lords, when the priſoner comes 
thus to the Bar, if he deſire to be bailed, and that 
the Court upon the view of the return think him 
in Law to be bailable, then he is always firſt taken 
from the Keeper of the priſon that brings him, and 
committed to the Marſhal of the King's Bench, 
and afterwards bailed, and the entry perpetually is 
Committitur Mariſcallo & paſtea traditur in Ball; 
for the Court never bails any man, until he firſt be- 
comes their own priſoner, and be in Cuſtodia Mariſ- 
calf of that Court. But if upon the return of the 
Habeas Corpus, it appear to the Court, that the 
riſoner ought not to be bailed, nor diſcharged 
m the priſon whence he is brought, then he is 
remanded or ſent back again there to continue, until 
by courſe of Law he may be delivered; and the 
entry in this caſe is Remittitur quouſque ſecundum le- 
gem deliberatus fuerit, or Remittitur quouſque, Gc. 
which is all one, and the higheſt award or judg- 
ment that ever was or can be given upon an Habeas 
Corpus, But if the Judges doubt only whether in 
Law they ought to take him from the priſon whence 
he came, or give a day to the Sheriff to amend his 
Writ, as often they do, then they remand him only, 
during the time of their doubt, or until the She- 
riff hath amended his return, and the entry upon 
that is Remittitur only, or Remiltitur priſonæ pred. 
without any more. And ſo remiltitur generally is 


of far leſs moment in the award upon the Habeas 
Corpus, than remittitur quouſque Sc. howſoever the 
vulgar opinions raiſed out of the late ] — 
be to the contrary. All theſe things are of moſt 
known and conſtant uſe in the Court of King's- 


Debates in Parliament, 
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Bench, as it cannot be doubted but your Lordſhips 
will eaſily know from the grave and learned, my 
Lords the Judges. l 

Theſe two Courſes, the one of the entry of Com- 
mittitur Mariſcall. & paſtea traditur in Ballium, and 
the other remittitur quou/que, c. & remittitur ge- 


nerally, or remittitur priſone præd. together with 

the nature of the Habeas Corpus, thus ſtated; it will 

be eaſier for me to open, and your Lordſhips to ob- 

ſerve, whatſoever ſnall occur to the purpoſe in the 

precedents of Record, to which I ſhall come now 

in the particular. But before I come to the prece- 

dents, I am to let you know the reſolutions of the 

Houſe of Commons touching- the enlargement of 
a man committed by the command of the King, or 
the Privy-Council, or any other, without cauſe 
ſhewed of ſuch commitment : it is thus ; That if a 

Freeman be committed or detained in priſon, or 
otherwiſe reſtrained by the command of the King, 

the Privy-Council, or any other, and no cuuſe of 
ſuch commitment, detainer, or reſtraint, be ex- 
preſſed, for which by Law he ought to be commit- 

ted, detained, or reſtrained ; and the ſame be re- 

turned upon. an Habeas Corpus granted for the party, 

then he ought to be delivered and bailed. © 

This reſolution, as it is grounded upon the Acts 

of Parliament already ſhewn, and the reaſon of the 

Law of the Land, which is committed 'to. the 
charge of another, and anon alſo to be opened'to 

you, is ſtrengthened alſo by many Precedents of 
Record. ? 0 

But the precedents of Record that concern this 

point, are of two kinds, for the Houſe of Com- 
mons hath informed itſelf of ſuch as concern it 
either way. The firſt, ſuch as ſhew expreſsly, that 
Perſons committed by the command of the King, 

or of the Privy-Council, without other cauſe ſhewed, 

have been enlarged upon bail when they prayed it; 
whence it appears clearly, that by the Law, they 
are bailable, and ſo by Habeas Corpus to be ſer at 

liberty: for tho they ought not to have been com- 
mitted without a cauſe ſhewed of the commirment, 

yet itis true that the reverend Judges of this Land did 
pay ſuch reſpect to ſuch commitments, by the com- 

mand of the King, or of the Lords of the Council, 

(as alſo to the commitment ' ſometimes of inferior 
perſons) that upon the Habeas Corpus, they rarely 
uſed abſolutely to diſcharge the perſons inſtantly, 


but only to enlarge them upon bail; which ſuffi- 


ciently ſecures and preſerves the Liberty of the Sub- 
ject, according to the Laws that your Lordſhips 
have already heard, nor in any of the caſes is there 
any difference made between fuch commitments by 
the Lords of the Council, that are incorporated 
with him. The ſecond kind of precedents of Re- 
cord are, ſuch as have been pretended ro prove the 
Law to be contrary, and that perſons ſo committed 
ought not to be ſet at liberty upon bail, and are in 
the nature of objections out of Record. 

I ſhall deliver them ſummarily to your Lord- 
ſhips with all faith, and alſo true copies of them; 
out of which it ſhall appear clearly to your Lord- 
ſhips, that of thoſe of the firſt kind, there are no 
leſs than twelve, moſt full and directly in the point, to 
prove that perſons ſo committed are to be delivered 
upon bail : and amongſt thoſe of the other kind, 
there is not ſo much-as one, not one, that proves at 
all. any thing to the contrary, I ſhall firſt, my 
Lords, go through them the firſt kind, and 
ſo obſerve them. to your Lordſhips, that ſuch ſcru- 
ples as have been made upon them by ſome ou 
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bave excepted againſt them, ſhall be cleared alſo 
according as 1 4 open them ſeverally, © © 

The firſt of the firſt kind is of Ed. IIId's time, 

it is in Paſche 18 Ed. III. Rot. 33. The cafe was 


thus. 


Eing Ed. III. had committed by Writ, and that 
under bis great Seal (as moſt-of the King's com- 
mands in thoſe times were) one Jobn de Hiluglon, 
a Clergyman, to the priſon of the Tower, without 
any cauſe ſhe wed of the commitment. The Lieu- 
tenant of the Tower is commanded to bring him 
to the King's Bench, where he is committed to the 
Marſnal ; but the Court aſks of the Lieutenant, if 
there were any cauſe to keep this Br/deſton in prifon, 
beſides that commitment of the King; he anſwered, 
no: whereupon the Roll ſays, quia-videtur cur. bre. 


præd. ſufficient. non 2ſſe cauſam pred. Foban. de Bilde- 


fton in priſona Dom. Regis bic detinend idem Fobannes 
admitiitur per manucaptionem Willielmi de Wakefield, 
and ſome others, where the Judgment of the point 
is fully declared in the very point. ae 
The Second, in the firſt kind of precedents of 
Record, is in the time of H. VIII. one Jobn Parker's 
Caſe, who was committed to the Sheriff of London, 
pro ſecuritate pacis, at the ſuit of one Brinton, ac pro 
ſuſpicione felomæ committed by him in Glouceſterſhire, 
ac per mandalum Dom. Ni. he is committed to the 
Marſhal of the King's-Bench, & poſtea iſto eodem 
termino traditur in BalP, Here were other cauſes of 
the commitment, but plainly one was by: the com- 
mand of the King, ſignified to the Sheriffs of London, 
of which they took notice; but ſome have inter- 
preted this, as if the commitment had been for ſuſ- 
picion of felony by the command of the King, in 
which caſe it is agreed of all hands, that the priſoner 
is bailablez but no man can think ſo of this prece- 
dent, that obſerves the context, and underſtands the 
Grammar of it, wherein moſt plainly ac per manda- 
tum dom. Regis hath no reference to any other cauſe 
whatſoever, but is a ſingle cauſe enumerated in the 
return by itſelf, as the Record clearly ſhe weth; it is 
in 22 H. VIII. Rot. 37. : 
The third is of the ſame King's time, it is 35 H. 
VIII. Rot. 33. Jobn Binck's Caſe ; he was com- 
mitted by the Lords of the Council pro ſuſpicione 
felonie at pro aliis caufis illos moventibus, qui commit- 
titur Mariſcallo & immediate ex gratia curie ſpeciale 
traditur in Bal. They committed him for ſuſpi- 
cion of felony, and other cauſes them thereunto 
moving, wherein there might be matter of State, 
or whatſoever elſe can be ſuppoſed, and plainly the 
cauſe of their commitment is not expreſſed ; yet the 
Court bailed him without having regard to theſe un- 
known cauſes that moved the Lords of the Coun- 
cil. But it has indeed ſome difference from either 
of thoſe other two that precede, and from the other 
nine alſo that follow; for it is r ae. that if a 
cauſe be expreſſed in the return, inſomuch that the 
Court can know why he is committed, that then he 
may be bailed, but not if they know not the cauſe. 
Now if a man is committed for a cauſe expreſſed, 
& pro aliis cauſis Dominos de Concilio moventibus ; 
certainly the Court can no more know in ſuch a 
caſe what the cauſe is than any other. 

The fourth of theſe is in the time of Queen Mary, 
it is Paſch. 2 & g. P. & Mar. Rot. 58. Overton's 
caſe: Richard Overton was returned upon an Habeas 
Corpus, directed to the Sheriffs of London, to have 
been committed and detained per mandatum prænobi- 
lum Dominorum bonorabilis Concilii Dominorum Regis 
& Regine, qui commiltitur Marr. & immediate 
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truditur in Ball. In anſwet to this precedent, or 
by way of objection to the force of it, it hath been 
faid, that this Overion at this time ſtood indicted 
of High-Treaſon.' It is true, he was ſo indicted, 
but that appears in another Roll, that hath no re- 
ference to the Return, as the return hath no tefe- 
rence to that Roll; yet they that object this againſt 
the force of this precedent; ſay, that becauſe he was 
indicted of Treaſon, therefore though he was com- 
mitted by the command of the Lords of the Coun- 
cil, without cauſe ſhewed, yet he was bailable for 
the Treaſon, and upon that was here bailed: than 
which objection nothing is more contrary; either 
to law or common reaſon. It is moſt contrary 
to Law, fot that clearly every Return is to be ad- 
judged by the Court out of the body of itſelf; and 
not by any other collateral: or foreign Reeord 
whatſoever. Therefore the matter of the indict- 
ment here, cannot in Law be cauſe of bailing of 
the priſoner z and ſo it is adverſe to all common 
reaſon, that if the objection be admitted, it muſt 
of neceſſity follow, that whoſoever ſhall be com · 
mitted by the King, or Privy-Council, without 
cauſe ſhewed, and be not indifted of Treaſon, of 
ſome other Offence, may not be inlarged, - by 
reaſon of ſuppoſition of matter of State. But that 
whoſoever is ſo committed, and withal ſtands fo 
indicted, though in another Record, may be en- 
larged, what ſocher the matter of State be for which 
he was committed. The abſurdity of which aſſer- 
tion needs not a word for further confutation, as 
if any of the Gentlemen in the laſt judgment, 
ought to have been the ſooner delivered, if he had 
been alſo indicted of Treaſon; if fo, Traytors and 
Felons have the higheſt privilege in perſonal li- 
berty, and that above all other ſubjects of the 

Kingdom. y 0 | 

The fifth of this kind, is of Queen Mary's time 
alſo, it is Paſch. 4 & 5 P. & Mar, Rot: 45. the caſe 
of Edward Neupert: he was brought into the 
— — by Habeas Corpus out of the Tower 
of London, Cum cauſa, viz. quod commiſſus fuit per 
mandatum Concilii Dominæ Reginz, qui committitur 
Marr. & immediate traditur in Ballium. 

To this the like anſwer has been made, as to that 
other caſe of Overton's next before cited ; they ſay 
that in another Koll of another Term of the ſame 
year, it appears he was in queſtion for ſuſpicion of 
coining, and it is true he was ſo ; but the return, 
and his commitment mentioned in it, have no re- 
ference to any ſuch offence, nor hath the bailment 
of him relation to any thing, but to the abſolute 
commitment by. the Privy-Council : So that the an- 
ſwer to the like objection made againſt Overton's 
caſe, ſatisfies this alſo. kr 4.4 

The ſixth of theſe, is of Queen Elizabeth's time; 
Mich. 9 El. Rot. 35. the caſe of Tho. Laurence; 
this Lawrence came in by Habeas Corpus, returned 
by the Sheriffs of London, to be detained in priſon 
per mandat. Concilii Dominæ Regine, qui committitur 
Marr. & ſuper boc traditur in Ballium. 

An objettion hath been invented againſt this alſo; 
it hath been ſaid, that this man was pardoned, and 
indeed it appears ſo in the margin of the Roll, 
where the word pardonatur is entred : but clearly 
his enlargement by bail was upon the body of the 
Return only, unto which, that note of pardon in 
the margin of the Roll hath no relation at all; and 
can any man think, that a man ed (for 
what offence ſoever it be) might not as well be 
committed for ſome Arcanum, or matter of State, 

a as 


as one chat is not print out of bis inpocency 
wants no pardon wor ed 
The ſeventh of thats i is in the — year, and of 
Eafter:Texm. following ; it is P. 9. Rot. 68. Rob. 
Conftobit's cale : He was brought by Haheas Corpas 
out of the Towers and in the return it appearech he 
was committed there, per mandatum privali Concilii 


Domine1 egine, qui commiltitur Marr. & poſbza-ijho vert 
teuanti direttum; and he was returned by the Lieu- 


codem lor draditur in Ball. The like objection 
hath been made to this, as that before of Laurence, 
but the ſelf· me anſwer clearly lane, for them 


both. | 
The: eighth is hehe Game Queen time in Paſth. 
20 El. Rot. 72. Joh Browning's Cale. This Browning 
came by Hakeas Corps out of the Tower, whither 
he had been committed, and was returned to have 


been committed, per privat. Concil. Domine Regine, 


qui commiliitur Marr. & poſtea iſto eodem termino tra- 
ditur in Ball, To this it hath been ſaid, that it was 
done at the Chief - Juſtice Mray's Chamber, and — 
in the Court): and thus the authority, of the pr 
dent hath been leſſen'd or ſlighted. If it . = 
done at his Chamber, it wauld have proved at leaſt 
this much, that Sir Cbriſtapber Wray, then Chief- 
Juſtice of the King's-Bench, being a grave, learned 
and upright Judge, knowing the law to be ſo, did 
bail this Brozening, and enlarge him, and even ſo 
far the precedent were of value enough; but it is 
plain, — though the Habeas were return- 
able, as indeed it appears in the Record itſelf, at 
his Chamber in Serjeants-Inn, yet — committed 
him to the King's- Bench preſently, and referred the 
conſideration of inlarging him to the Court, who 
afterward did it: For the Record ſays, L. poſtea iſto 
eodem termino-traditur in Ball. which cannot be of an 
enlargement at the Chict- Juſtice's Chamber. 
I ' be ninth of this firſt kind is Hill. 40 El. Ret. 62. 
Edward Harecourt's caſe; he was impriſoned in the 
Gatehouſe, and that per Dominos de private Concilio 
Dominei Regine pro certis cauſis eos moventibus & ci 
ignotis: and upon his Habeas Corpus was returned 
to be therefore only detained, Qui commiltitur 
Marr. & paſtea iſto eodem termino traditur in Ball, 


To this never any Colour of aasee. hath been yet aſſent. 


offered. 
The tenth is Catesbie's caſe, i in the cation after 
Hill: Term, 43 El. Rot. Robert Catesbis was com- 
mitted to the Fleet per warrantum diuerſer. præno- 
bilium viror. de privato concilio Dominæ Regina; he 
was brought before Juſtice Fenner, one ot the then 
Juſtices of the King's Bench by Fabeas Corpus at 
 Wincheſter-bou/e Southwark. Et commiſ]. fuit Marr. 
per prefer. Edewardum Femer, Amme 


The 1 is Rich. Beckwith's caſe, which was 
in Hil. twelſth of King James, Rot. 153. He was 
returned upon his Habeas Corpus to have been com- 
mitted to — Gatebouſe by divers Lords of the 
Privy- Council; Qui committitur Marr. & poſtes iſto 
eodem ter mino — in Ball. 

Jo this it hath been ſaid by ſome, that Beckwith 
was bailed" upon a letter, written by the Lords of 
the Council to. that purpoſe to the Judges ; but it 
appears not that there was ever any. letter written 
to them to that purpoſe : which though it had been, 
would have — nothing againſt the authority 
of the Record; for it was never heard of, that 
Judges were to be directed in point of Law. by 
letters from the Lords of the Council, although it 
cannot be doubted, but that by ſuch letters ſome- 
. u have been moved to bail men, that 
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vould or did nat, afk their — Ä without ſuch 


letters, as in, ſome examples 1 ſhall. he your 

Lordſhips among the precedents of the ſecond 
ind 

The twelfth and laſt of theſe is ar of Sir 7. be. 

- Mpnſox's caſe; it is Mich. 14 Zac. Rot. 147. He 

was, committed to the Tower per warranium 4 di- 

6s, Dominis: de privato Concilio Domini Regis locum 


tenapt to; be therefore detained in priſon, ui commit- 
titar Marr. & ſuper traditur hoc in Ball. 
To this it hath, been anſwered, that every body 


: knows. by common fame, that this Gentleman was 


committed for ſuſpicion. of the death of Sir The. 
Overbary, and that he was therefore bailable: a moſt 
firange interpretation, as if the body of the Return 
and the Warrant of the Privy- Council, ſhould be 
underſtood, and adjudged out of fame only. Was 
there not as much a fame, why the Gentlemen, that 
were remanded in the. laſt judgment, were com- 
mitted, and might not the ſelf-ſame reaſon have 
ſerved to enlatge them, their offence (if any were) 
being J think much leſs than that for which this 
Gentleman was ſuſpected? 

And thus I have faithfully opened the nowher of 
twelve precedents, moſt expreſs in the very, point 
in queſtion, and. cleared the objections chat have 
been made againſt them. 

And of ſuch precedents of Record as are of the 
firſt kind, which prove plainly the, practice of for- 
mer ages, and judgment of the Court of King's- 
Bench, in the very point, on the behalf of the Sub- 
ject, my Lords, hitherto. 

I come nent to thoſe of the ſecond kind, or fuck 
as are pretended, that perſons ſo committed are 

to- be enlarged by the Judges upon the Habeas Cor- 
pas brought, but to remain in priſon ſtill at me of; 
mand of the King or the, Privy-Council,, © _ 

Theſe are of two natures ; the firſt of theſe — 
where ſome aſſent of the King or tit Privy - Coun- 
cilappears upon the enlargement of a priſoner ſo 
committed; as if, that becauſe ſuch aſſent appeats, 
the enlargement « could. not have been without ſuch 


The ſecond of this kind, are thoſe which have 
been urged as expreſs teltimonics of the Judges de- 
nying bail; and in ſuch caſes, I ſhall open theſe al- 
ſo to your Lordſhips: which being done, it will 
moſt clearly appear, that there is nothing at all in 
any of theſe, that makes any thing at all. againſt 
the Reſolution of the Houle of Commons, touch- 
ing this point; nay, it is ſo far from their ma 
any thing againſt it, that ſome of them add 
weight alſo to the proof of that reſolution. 

For thoſe of the firſt nature of this ſecond kind 
of precedents, they begun in the time of H. VII 
Tho. Brugge, and divers others were impriſoned in 
the King s-Bench ad mandatum Dom. Regis, they 
never ſought remedy. by Habeas Corpus, or ather- 
wiſe, for ought. appears: But the Roll ſays, that 
Dominus Rex relaxavit. mandatum, and ſo they were 
bailed. But can any man think, that this is an 
Argument either in Law or common reaſon, that 
therefore they could not have been bailed without 
ſuch aſſent ? It is common in caſes of common per- 
ſons, that one being in priſon for ſurety of the peace 
or the like, at the ſuit. of another, is balled up- 
on the-releaſe of the party plaintiff ; can it follow, 
that therefore he could not have been bailed with- 
out ſuch releaſe ? nothing is more plain than the 
contrary. It were the ſame thing to ſay, that if i 
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appear, that if a plaintiff be non-ſuit, therefore un- 
leſs he had been non-ſuit, he could not have been 
barr'd in the ſuit. The caſe laſt cited is Mich. 7 H. 
VII. rot. 6. 4 

The very like is in the ſame year, Hill. 7 H. VII. 
Rot. 13. The caſe of Will. Bartholomew, Will. Chaſe, 
and divers others, and the ſelf-ſame anſwer, that is 
given to the other, clears this. 

So in the ſame year, Paſch. 7 H. VII. Rot. 18. 

obn Beomond's caſe is the ſame in ſubſtance with 
thoſe other two, and the ſelf-ſame anſwer alſo ſatis- 
fies, that clears them. 

The next caſe is, Mich. 22 H. VII. Rot. 8. Tho. 
Yew's caſe 3 he was committed ad ſec. pacis, for the 
ſecurity of the peace, at the ſuit of one Freeman, 
and beſides, ad mandatum Dom. Regis. And firſt, 
Freeman relaxavit ſec. pacis, and then Sir James 
Hobbart, the then King's . Attorney-General relaxa- 
vit mandatum Dom. Regis; and hereupon he is bail- 
ed. The releaſe of the King's Attorney no more 
proves that he could not have been enlarged, with- 
out ſuch relcaſe or aſſent, than that he could not 
have been bailed, without releaſe of ſurety of the 
peace by Freeman. 

The very like is in Hill. 9 H. VII. Rot. 14. The 
caſe of Humphry Broch, which proves no more here 
than the reſt of this kind already cited. 

Then for this point alſo, Broome*s caſe of Queen 
Elizabeth's time, is Trin. 39 El. Rot. 128. Lau- 
rence Broome was committed to the Gatehouſe per 
mandatum Dom. Concilii Domine Regine, and being 
returned ſo upon the Habeas Corpus, is firſt com- 
mitted to the Marſhalſea as the courſe is, and then 
bailed by the Court; which indeed is an expreſs 
precedent, that might perhaps well have been added 
to the number of the firſt twelve: which ſo plainly 
ſhews the practice of enlarging priſoners in this caſe, 
by judgment of the Court upon the Habeas Corpus. 
Bur it is true, that in the Scrolls of that year, 
where the bails are entred, but not in the Record 
of the Habeas Corpus, there was a note, that this 
Broome was bailed per mandatum privati Concilit ; 
but plainly this is not any kind of Argument, that 
therefore in law he might not have been otherwiſe 


bailed. 


The ſelf-ſame is to be ſaid of another of this kind, 


in Mich. 40 El. Rot. 37. Wenden's caſe. Tho. Wen- 
den was committed to the Gatehouſe by the Queen 
and the Lords of the Council pro certis cauſis gene- 
rally ; he is brought by Habeas Corpus into the 
King's-Bench, and bailed by the Court, But it is 
ſaid, that in the Scrolls of that year, it appears that 
his enlargement was per conſenſum Dom. privati Con- 
cilii ; and it is true that the Queen's Attorney did 
tell the Court, that the Lords of the Council did 
aſſent to it. Follows it therefore, that it could not 
have been without ſuch aſſent ? 

Next is Hill. 43 El. Rot. 89, When divers Gen- 
tlemen of ſpecial Quality were impriſoned by the 
command of the Privy-Council ; the Queen being 
graciouſly pleaſed to enlarge them, ſends a com- 
mandment to the Judges of the King's-Bench, that 
they ſhould take fuch a courſe, for delivering them 
upon bail as they ſhould think fit : and they did ſo, 
and enlarged them upon Writs of Habeas Corpus. 
Follows it therefore, that this might not haye been 
nn by Law, if the parties themſelves had deſired 
it "TI | 
So in Trin. 1 Jac. rot. 30. Sir John Brocket being 
committed to the Gatehouſe, is returned to ſtand 
committed per mandatum privati Concilii, and he is 
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inlarged virtute warranti a Concilio prædicto. But 
the ſame anſwer that ſatisfies for the reſt before cited, 
ſerves for this alſo. 

The laſt of theſe, is Reynar's caſe, in Mich. 12 Fac. 
rot. 119, He was committed to the Gatehouſe, by 
the Lords of the Council, and being brought into 
the King's-Bench by Habeas Corpus, is inlarged up- 
on bail; but this they ſay was upon a letter written 
from one of the Lords of the Council to the Judges. 

It is true, that ſuch a letter was written, but the an- 
ſwer to the former precedents of this nature, are 
ſufficient to clear this alſo. 

And in all theſe obſerve, | 

- I, That it appears not, that the party ever de- 
fired to be inlarged by the Court, or was denied it. 

2, Letters either from the King or Council can- 
not alter the law in any caſe : ſo that hitherto no- 
thing hath been brought on the contrary part, that 
hath any force or colour of reaſon in it. 

We come now, my Lords, to thoſe precedents 
of the other nature cited againſt the liberty of the 
ſubjeR : that is, ſuch as have been uſed to miſlike 
that perſons ſo committed may not be inlarged by 
the Court. 

They are in number eight, but there is not one of 
them that proves any ſuch thing, as your Lordſhips 
will plainly ſee ypon opening them. | 

The firſt four of them are exactly in the ſame” 
words, ſaving that the names of the perſons and the 
priſons differ; I ſhall therefore recite them all one 
aſter another, and then clear them together. . 

The firſt is Richard Everard's caſe, Hill. 7. Hen. 
VII. rot. 18. He and others were committed to the 
Marſhalſea of the Houſhold, per mandatum domini 
Regis, and ſo returned upon a Habeas Corpus into 
the King's-Bench ; whereupon the entry is only Q 
commiltitur Marr. &c. 

The ſecond is Hill. 8 Hen, VII. Richard Cherry's 
caſe ; he was committed to the Mayor of Windſor, 
per mandatum domini Regis, and ſo returned upon a 
Habeas Corpus; and the entry is only, Qui commit - 
titur Marr . &c . : 5 

The third is Hill. ꝙ Hen. VII. rot. 14. Chriſtopbher 
Burton's caſe, who was committed to the Marſbal- 
ſea of the houſhold, per mandatum domini Regis, and 
ſo returned upon his Habeas Corpus ; and the entry 
is likewiſe, Qui committitur Marr. &c. 

The fourth is George Ur/wick's caſe, Paſ. 19. 
Hen. VII. rot. 19, he was committed to the Sheriffs 
of London, per mandatum domini Regis, and return- 
— ſo upon his Habeas Corpus, Qui committitur Marr. 

c 


Theſe four have been uſed principally, as expreſs 
precedents, to prove that a priſoner ſo committed 
cannot be inlarged ; and perhaps at the firſt ſight, 
to men that know not, and obſerve not the courſe 
and entries of the Court of King's-Bench, they may 
be apprehended to prove as much : but in truth 
they rather prove the contrary, at leaſt there is no 
colour in them of any ſuch matter as they have been 
uſed for. To which purpoſe I beſeech your Lord- 
= to call to your memories, that which I firſt 
obſerved to you touching the courſe of that Court. 
Where a priſoner is brought in by Habeas Corpus, 
he is (if he be not to be remanded) firſt committed 
to the Marſhal of the Court, and then bailed as his 
caſe requires. This is ſo certain, as it can never be 
otherwiſe. Now theſe men being thus committed 
by the expreſs command of the King, are firſt, you 
ſee, taken from the priſons whither they were firſt 
committed; wherein you may obſerve, my Lords, 

| that 
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that if a general ſuſpicion of matter of State were of 
force in ſuch a caſe, it might be as needfhl in point 
of State, to have the priſoner remain in the priſon, 
where the King by ſuch an abſolute com gom - 
mitted him, as to have him at all committed. 
When they have taken them from the priſons where 
before they were, they commit them to the Mar- 
ſhal of their own Court, which is but the firſt ſtep 
to bailing them. Now it 5 — not indeed that 
they were bailed, for then Traditur in Ball. had fol- 
\lowed, but nothing at all appears that they were de- 
nied it; perhaps they never aſked it, perhaps they 
could not find ſuch as were ſufficient to bail them. 
And in truth, whenſoever any man is but removed 
From any priſon in England (though it be for debt 
or treſpaſs only) into that Court, the entry is but in 
the ſelf-ſame {Ilables as in theſe four caſes, 
And in truth if theſe proceedings did prove, that 
any of the priſoners named in them were not bail- 
able, or had been thought by the Court not to have 


been bailablez it will neceſſarily follow, that no. 


man living that is ordinarily removed from any pri- 
ſon into the King's- Bench; or that is there upon any 
ordinary action of debt, or action of treſpaſs, could 
be bailed, for every man that is brought thither, and 
not remanded, and every man that is arreſted but 
for a debt or treſpaſs, and was returned into that 
Court, is likewiſe committed to the Marſhal of that 
Court, and by the ſelf-ſame entry, and not other- 
wiſe; yet theſe four have been much ſtood on, and 
have ſtrangely miſled the judgment of ſome that did 
not, or would not ſeem to underſtand the courſe of 
that Court. 

The fifth of this nature is, Edward Page's caſe ; 
it is Tr, 7 Hen, VIII. This might have been well 
reckoned with the former four, had not the miſen- 
try of the Clerk only made it vary from them. Ea- 
ward Page was committed to the Marſbalſea of the 
houſhold, and that per mandatum domini Regis, and 
returned to be therefore detained, and the entry is 
Qui committitur Marr. Heſpitii Dam. Regis. This 
word Marr. is written in the Margin of the roll; 
this hath been uſed to prove, that the Judges remand- 
ed this priſoner ; if they had done ſo, the remand- 
ing had been only while they adviſed, and not any 
ſuch award which is given when they adjudge him 
not bailable. But in truth the word Committitur 
ſhews, that there was not any remanding of him, 
nor doth that Court ever commit any man to the 
Marſbalſea of the houſhold : and beſides, the word 
Marr. for Mareſcallo in the margin, ſhews plainly 
that he was committed to the Marſhal of the King's- 
Bench, and not remanded to the Marſbalſea of the 
houſhold ; for ſuch entry of that word in the mar- 
gin, is perpetually in caſes of that nature, when they 
commit a man to their own priſon, and ſo give him 
the firſt ſtep to bailment, which he may have if he 
ask it, and can find bail. And doubtleſs theſe 
words of Hoſpitii pred. were added by the error of 
the Clerk, for want of diſtinction in his underſtand- 
ing, from the Marr. of the King's-Bench, co the 
Marſhal of the houſhold, | 

The ſixth of theſe is Thomas Czſar's caſe; it is 
8 Jac. rot. 99. This Cæſar was committed to the 
Marſbalſea of the houſhold, per mandatum domini 
Regis, and returned to be therefore detained, and 
indeed a remittitur is in the roll, but not a remittitur 
gquouſque, but only that kind of remittitur which is 
only uſed while the Court adviſes. And in truth 
this is ſo far from proving any thing againſt the re- 
ſolution of the Houſe of Commons, that it appears 
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that the opinion of the reverend Judges of that 
time was, that the return was inſufficient, and that 
if it were not amended, the priſoner ſhall be diſ- 
charged. For in the Book of rules in the Court of 
Mich, Term (when Cæſar's caſe was in queſtion) 
they expreſsly ordered, that if the Stewards Mar- 
ſha] did not amend their return, the priſoner ſhould 
be abſolutely diſcharged : the words of the rule are, 
Niſi Seneſcallus & Mareſcal. Hoſpitii domint Regis 
ſulficienter returnaverint breve de Habeas Corpus Tho- 
me Ceſar dier. mercur. prox. poſt quindenam ſcilicet 
Martin. def. exonerabitur. And this is alſo the 
force of that precedent, but yet there hath been an 
interpretation upon this rule. It hath been ſaid that 
the Judges gave this rule, becauſe the truth was, 
that the return was falſe, and that it was well known, 
that the priſoner was not committed by the imme- 
diate command of the King, but by the command 
of the Lord-Chamberlain, and thence (as it was 
ſaid) they made this rule; but this kind of inter- 
pretation is the firſt that ever was ſuppoſed, that 
Judges ſhould take notice of the truth or falſhood 
of the return, otherwiſe than the body of the re- 
turn could inform them. And the rule itſelf ſpeaks 
plainly of the ſufficiency only, and not of the truth 
or falſhood of it. - | 
The ſeventh of theſe, is the caſe of Fames Deſ- 
maiſtres, Edward Emerſon, and ſome others that 
were Brewers, and were committed to the Marſbal- 
ſea of the houſhold, per mandatum domini Regis, and 
ſo returned upon Habeas Corpus: and it is true, that 
the roll ſhews that they were remanded, but the re- 
manding was only upon adviſement. And indeed 
the grave and upright Judges of that time were fo 
careful, leſt upon the entry of the remanding, any 
ſuch miſtake might be, as might perhaps miſlead 
poſterity in ſo great a point, that they would ex- 
preſsly have this word (immediate) added to the 
Remittitur, that ſo all men that ſhould meet with the- 
roll might ſee, that it was done for the preſent on- 
ly, and not upon any debate of the queſtion. And 
beſides, that there is no guouſque to it, which is 
uſually added ; when the higheſt award upon de- 
bate or reſolution of this kind is given by them. 
The eighth of theſe is, the caſe of Saltonſtall; it 
is Hill. 12 Fac. Sir Samuel Saltonſtall was commit- 
ted to the Fleet, per mandatum domini Regis; and 
beſides, by the Court of Chancery, for diſobeying an 
order of that Court, and is returned upon his Habeas 
Corpus, to be therefore detained. And it is true 
that a Remittitur is entred in the roll, but it is 
only a remittitur 7 — predi?, without quouſſue 
ſecundum legem deliberatus 22 and in truth it 
appears on the Record, that the Court gave the 
Warden of the Fleet, three ſeveral days at ſeveral 
times, to amend his return, and in the interim re- 
mittitur priſonæ pred'. Certainly if the Court had 
thought that the return had been good, they would not 
have given ſo many ſeveral days to have amended it; 
for if that mandatum domini Regis had been ſufficient 
in the caſe, why need it to have been amended ? 
The ninth and laſt of theſe is, 77. 13 Fac. rot. 71. 
the caſe of the ſame Sir Samuel Saltonftall: he is re- 
turned by the Warden of the Fleet, as in the caſe 
before, and generally, remittitur is in the roll, which 
proves nothing at all, that therefore the Court 
thought he might not by law be inlarged ; and be- 
ſides, in both caſes he ſtood committed allo for diſ- 
obeying an order in the Chancery. 
Theſe are all that have been pretended to the con- 
trary in this great point, and upon the view of 
8 them 
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them thus opened to your Lordſhips, it is plain, 
that there is not one, not ſo much as one at all; 
that proveth any ſuch thing, as that perſons com- 
mitted by the command of the King, or the Lords 
of the Council without cauſe ſhewed, might not be 


enlarged ; but indeed the moſt of them expreſsly 


prove rather. the contrary. 

Now, my Lords, having thus gone through the 
precedents of Record, that concern the point of ei- 
ther ſide, before I come to the other kind of prece- 
dents, which are the ſolemn reſolutions of Judges 
in former times; I ſhall (as I am commanded alſo 
by the Houſe of Commons) repreſent unto your 
Lordſhips fomewhat elſe they have thought very 
conſiderable; with which they met, whilſt they 
were in a molt careful enquiry of whatſoever con- 
cerned them in this great queſtion. | 

It is, my Lords, a draught of an entry of a judg- 
ment in that great caſe lately adjudged in the Court 
of King*s-Bench, when divers Gentlemen impriſoned 
per ſpecial: mandatum domini Regis, were by the a- 
ward and order of the Court, after ſolemn debate, 
ſent back to priſon, becauſe it was expreſsly ſaid, 
they could not in Juffce deliver them, though they 
— to be bailed. The caſe is famous, and well 

nown to your Lordſhips, therefore I need not 
further to mention it: as yet indeed there is no judg- 
ment entered upon the roll, but there is room e- 
nough for any kind of judgment to be entered, 
But, my Lords, there is a form of a judgment, a 
moſt unuſual one; ſuch a one as never was in any 
ſach caſe before (for indeed there was never before 
any caſe ſo adjudged). and thus drawn on by a 
chief Clerk of that Court (by direction of Mr. At- 
torney-General) as the Houſe was informed by the 
Clerk, in which the reaſon of the judgment, and 
9 of thoſe Gentlemen, is expreſſed in ſuch 
ſort, as if it ſnould be declared upon Record for 
ever, that the laws were, that no man could ever be 
inlarged from impriſonment that ſtood committed 
by ſueh an abſolute command. 

The draught is only in Sir Jabn Hevening bam's 
caſe, being one of the Gentlemen that was remand- 
ed, and it was made for a form for all the reſt. The 
words of it are after the uſual entry of a Curia advi- 
fare vult for a time; That vifs retur. prædict. nec non 
diverſis antiquis recordis in Curia bie remanent. conſimi- 
les caſus continentibus, maturaꝗ; deliberatione, inde pri- 
us habita, eo quod nulla ſpecialis cauſa captionis ve de- 
tentionis pred. Jobannis exprimitur, ſed generaliter quod 
detentus eſt in priſona præd'. per ſpecials mandatum 
domini Regis, ides præd'. Fohannes remittitur prefat. 
cuſtodi Marr. Hoſpitii pred. ſalvo cuſtodiend. | ueuts 
Sc. that is quou/que ſecundum legem deliberatus 
fuerit. And it that Court, that is the higheſt for or- 
dinary Juſtice, cannot deliver him ſecundum legem , 
what law is there, I beſeech you, my Lords, that 
can be fought for in any other inferior Court to de- 


liver him? Now, my Lords, becauſe this draught, ' 


if it were entered in the roll, (as it was prepared for 
no other purpoſe) would be as great a declaration, 
contrary to the many Acts of Parliament already 
cited, contrary to all precedents of former times, 
and to all reaſon of law; to the utter ſubverſion of 
the higheſt liberty and right belonging to every 
Freeman of this Kingdom, and for that eſpecially 
alſo it ſuppoſes that divers ancient records had been 
; — by the Court in like caſes, by which 


. 


relating to the Liberty of the Subject. 


records their judgments were directed; whereas in 
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truth, there is not any one record at all extant that 
with any colour (not ſo much indeed as with any 
colour) warrants the judgment: therefore the Houſe 
of Commons thought fit alſo, that I ſhould with 
the reſt that hath been ſaid ſhew this draught allo to 
your Lordſhips. . 
I come now to the other kind of precedents; that 
is, ſolemn reſolutions of Judges, which being not of 
record, remain only in authentick copies :- but of 
this kind there is but one in this caſe, that is the re- 
ſolution of all the Judges in the time of Queen Elj- 
zabeth, It was in the 34th of her reign, when divers 
perſons had been committed i, abſolute command, 
and delivered by the Juſtices of the one Bench or the 
other; whereupon it was deſired, that the Judges 
would. declare in what caſes perſons committed by 
ſuch command were to be inlarged, which, hath been 
variouſly cited, and variouſly apprehended: | 
The Houſe of Commons therefore deſiring with 
all care, to inform themſelves as fully of the truth 
of it, as poſſibly they might, got into their hands 
from a member of their Houſe, a Book of ſelected 
caſes; collected by a reverend and learned Chief- 
Juſtice of the Common-Pleas, that was one of 
them that gave the reſolution, which 1s entred at 
large in that Book : I mean the Lord Chief-Juſtice 
Anderſon, it is written in the Book with his own 
hand, as the reſt of the Book is, and howſoever it 
hath been cited, and was cited in that great judg- 
ment upon the Habeas Corpus in the King's- Bench, 
as if it had been, that upon ſuch commitments the 
Judges might pot bail the priſoners; yet it is moſt 
Plain that in the reſolution itſelf, no ſuch thing is 
contained, but rather expreſſed the contrary. I ſhall 
better repreſent it to your Lordſhips by reading it, 
than by opening it. : 


' Then it was read bere. [See ante 147, 148. 
If this reſolution doth reſolve any thing, it doth 
indeed upon the enquiry reſdlve fully the contrary to 
that which hath been pretended, and enough for 
maintenance of the ancient and fundamental point 
liberty of the perſon, to be regained by Habeas Cor- 
pus when any js. impriſoned. And I the rather 
thought it fit now ta read it to your Lordſhips, that 
it might be at large heard; becauſe in the great judg- 
ment in the King's-Bench, though it was cited at the 
bar, as againſt this point of perſonal liberty, as alfa 
at the Bench, yet though every thing elſe of record 
that was uſed, were at large read gpenly, this was 
not read either at Bar or Bench: for i-deed if it 
had, every hearer would eaſily have known the 
force of it, to have been indeed contrary to the 
judgment. wie er r td | | 

My Lords, having thus gone through the charge 
committed to me by the Houſe of Commons, and 
having thus mentioned to your Lordſhips, and o- 
pened the many precedents of records, and that 
draught of the judgment in this like caſe, as alſo 
this reſolution ; I ſhall now (as I had leave and di- 
rection given me, leſt your Lordſhips ſhould be put 
to much trouble, and expence of time in finding or 
getting Copies at large of thoſe things which I have 
cited) offer alſo to your Lordſhips authentick Co- 
pies of them all, and ſo leave them, and whatſoever 
elſe I have faid, to your Lordſhips further conſi- 
deration, 1 
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that if a general ſuſpicion of matter of State were of 
force in ſuch a caſe, it might be as needfhl in point 
of State, to have the priſoner remain in the priſon, 
where the King by ſuch an abſolute com com- 
mitted him, as to have him at all committed. 
When they have taken them from the priſons where 
before they were, they commit them to the Mar- 


ſhal of their own Court, which is but the firſt ſtep 


to bailing them. Now it un not indeed that 
they were bailed, for then Traditur in Ball. had fol- 
\lowed, but nothing at all appears that they were de- 
nied it; perhaps they never aſked it, perhaps they 
could not find ſuch as were ſufficient to bail them. 
And in truth, whenſoever any man is but removed 
from any priſon in England (though it be for debt 
or treſpaſs only) into that Court, the entry is but in 
the ſelf-ſame ſyllables as in theſe four caſes, 
And in truth if theſe proceedings did prove, that 
any of the priſoners named in them were not bail- 
able, or had been thought by the Court not to have 


been bailablez it will neceſſarily follow, that no 


man living that is ordinarily removed from any pri- 
ſon into the King's- Bench; or that is there upon any 
ordinary action of debt, or action of treſpaſs, could 
be bailed, for every man that is brought thither, and 
not remanded, and every man that is arreſted but 
for a debt or treſpaſs, and was returned into that 
Court, is likewiſe committed to the Marſhal of that 
Court, and by the ſelf-ſame entry, and not other- 
wiſe; yet theſe four have been much ſtood on, and 
have ſtrangely miſled the judgment of ſome that did 
not, 'or would not ſeem to underſtand the courſe of 
that Court. | 

The fifth of this nature is, Edward Page's caſe ; 
it is Tr, 7 Hen. VIII. This might have been well 
reckoned with the former four, had not the miſen- 
try of the Clerk only made it vary from them. Ed- 
ward Page was committed to the Marſbalſea of the 
houſhold, and that per mandatum domini Regis, and 
returned to be therefore detained, and the entry is 
Qui committitur Marr. Hoſpitii Dam. Regis. This 
word Marr. is written in the Margin of the roll; 
this hath been uſed to prove, that the Judges remand- 
ed this priſoner ; if they had done ſo, the remand- 
ing had been only while they adviſed, and not any 
ſuch award which is given when they adjudge him 
not bailable. But in truth the word Committitur 
ſhews, that there was not any remanding of him, 
nor doth that Court ever commit any man to the 
Marſbalſea of the houſhold : and beſides, the word 
Marr. for Mareſcallo in the margin, ſhews plainly 
that he was committed to the Marſhal of the King's: 
Bench, and not remanded to the Marſhalſea of the 
houſhold ; for ſuch entry of that word in the mar- 
gin, is perpetually in caſes of that nature, when they 
commit a man to their own priſon, and ſo give him 
the firſt ſtep to bailment, which he may have if he 
ask it, and can find bail. And doubtleſs theſe 
words of Hoſpitii pred. were added by the error of 
the Clerk, for want of diſtinction in his underſtand - 
ing, from the Marr. of the King's-Bench, to the 
Marſhal of the houſhold, | 

The ſixth of theſe is Thomas Cæſar's caſe; it is 
8 Jac. rot. 99. This Cæſar was committed to the 
Marſhalſes of the houſhold, per mandatum domini 
Regis, and returned to be therefore detained, and 
indeed a remittitur is in the roll, but not a remittitur 
quouſque, but only that kind of remr/titur which is 
only uſed while the Court adviſes. - And in truth 
this is ſo far from proving any thing againſt the re- 
ſolution of the Houſe of Commons, that it appears 
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that the opinion of the reverend Judges of that 
time was, that the return was inſufficient, and that 
if it were not amended, the priſoner ſhall be diſ- 
charged. For in the Book of rules in the Court of 
Mich, Term (when Cæſar's caſe was in queſtion) 
they expreſsly ordered, that if the Stewards Mar- 
ſha] did not amend their return, the priſoner ſhould 
be abſolutely diſcharged : the words of the rule are, 
Niſi Seneſcallus & Mareſcal. Hoſpitii domini Regis 
ſufficienter returnaverint breve de Habeas Corpus Tho- 
ma Ceſar dier. mercur. prox. poſt quindenam ſcilicet 
Martin. def. exonerabitur. And this is alſo the 
force of that precedent, but yet there hath been an 
interpretation upon this rule. It hath been ſaid that 
the Judges gave this rule, becauſe the truth was, 
that the return was falſe, and that it was well known, 
that the priſoner was not committed by the imme- 
diate command of the King, but by the command 
of the Lord-Chamberlain, and thence (as it -was 
ſaid) they made this rule; but this kind of inter- 
pretation is the firſt that ever was ſuppoſed, that 
Judges ſhould take notice of the truth or falſhood 
of the return, otherwiſe than the body of the re- 
turn could inform them. And the rule itſelf ſpeaks 
plainly of the ſufficiency only, and not of the truth 
or falſhood of it. 8 
The ſeventh of theſe, is the caſe of James Deſ- 
maiſtres, Edward Emerſon, and ſome others that 
were Brewers, and were committed to the Marſbal- 
ſea of the houſhold, per mandatum domini Regis, and 
ſo returned upon Habeas Corpus: and it is true, that 
the roll ſhews that they were remanded, but the re- 
manding was only upon adviſement. And indeed 
the grave and upright Judges of that time were ſo 
careful, leſt upon the entry of the remanding, any 
ſuch miſtake might be, as might perhaps miſlead 
poſterity in ſo great a point, that they would ex- 
preſsly have this word (immediate) added to the 
Remittitur, that ſo all men that ſhould meet with the- 
roll might ſee, that it was done for the preſent on- 
ly, and not upon any debate of the queſtion. And 
beſides, that there is no quou/que to it, which is 
uſually added ; when the higheſt award upon de- 
bate or reſolution of this kind is given by them. 
The eighth of theſe is, the caſe of Saltonſtall; it 
is Hill. 12 Fac. Sir Samuel Saltonſtall was commit- 
ted to the Fleet, per mandatum domini Regis; and 
beſides, by the Court of Chancery, for diſobeying an 
order of that Court, and is returned upon his Habeas 
Corpus, to be therefore detained. And it is true 
that a Remittitur is entred in the roll, but it is 
only a remittitur 5 — Predif, without quouſſue 
ſecundum legem deliberatus 2 : and in truth it 
appears on the Record, that the Court gave the 
Warden of the Fleet, three ſeveral days at ſeveral 
times, to amend his return, and in the interim re- 
mittitur priſonæ pred". Certainly if the Court had 
thought that the return had been good, they would not 
have given ſo many ſeveral days to have amended it; 
for if that mandatum domini Regis had been ſufficient 
in the caſe, why need it to have been amended ? 
The ninth and laſt of theſe is, 77, 13 Fac. rot. vt. 
the caſe of the ſame Sir Samuel Saltonſtall: he is re- 
turned by the Warden of the Fleet, as in the caſe 
before, and generally, remittitur is in the roll, which 
proves nothing at all, that therefore the Court 
thought he might not by law be inlarged ; and be- 
ſides, in both caſes he ſtood committed alſo for diſ- 
obeying an order in the Chancery. 
Theſe are all that have been pretended to the con- 
trary in this great point, and upon the view of 
a them 
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them thus opened to your Lordſhips, it is plain, 
that there is not one, not ſo much as one at all; 
that proveth any ſuch thing, as that perſons com- 
mitted by the command of the King, or the Lords 
of the Council without cauſe ſhewed, might not be 
enlarged z but indeed the moſt of them expreſsly 
prove rather. the contrary. 
Now, my Lords, having thus gone through the 
ecedents of Record; that concern the point of ei- 
ther ſide, before I come to the other kind of prece- 
dents, which are the ſolemn reſolutions of Judges 
in former times; I ſhall (as I am commanded alfo 
by the Houſe of Commons) reprefent unto your 
Lordſhips ſomewhat elſe they have thought very 
conſiderable; with which they met, whilſt they 
were in a molt careful enquiry of whatſoever con- 
cerned them in this great queſtion. | 
It is, my Lords, a draught of an entry of a judg- 
ment in that great caſe lately adjudged in the Court 
of King*s-Bench, when divers Gentlemen impriſoned 
per ſpeciale mandatum domini Regis, were by the a- 
ward and order of the Court, after ſolemn debate, 
ſent back to priſon, becauſe it was expreſsly ſaid, 
they could not in Jufffce deliver them, though they 
— to be bailed. The caſe is famous, and well 
nown to your Lordſhips, therefore I need not 
further to mention it: as yet indeed there is no judg- 
ment entered upon the roll, but there is room e- 
nough for any kind of judgment to be entered. 
But, my Lords, there is a form of a judgment, a 
moſt unuſual one; ſuch a one as never was in any 
ſach caſe before (for indeed there was never before 
any caſe ſo adjudged). and thus drawn on by a 
chief Clerk of that Court (by direction of Mr. At- 
torney-General) as the Houſe was informed by the 
Clerk, in which the reaſon of the judgment, and 
remanding of thoſe Gentlemen, is expreſſed in ſuch 
ſort, as if it ſhould be declared upon Record for 
ever, that the laws were, that no man could ever be 
inlarged from impriſonment that ſtood committed 
by ſueh an abſolute command. | 
The draught is only in Sir Jabn Heveningham's 
caſe, being one of the Gentlemen that was remand- 
ed, and it was made for a form for all the reft. The 
words of it are after the uſual entry of a Curia advi- 
fare vult for a time; That vis retur. prædict. nec non 
diverſis antiguis recordis in Curia bic remanent. conſimi- 
les caſus continentibus, maturaq; deliberatione, inde pri- 
us habita, eo quod nulla ſpecialis cauſa captionis ſive de- 
tentionis pred. Jobannis exprimitur, ſed generaliter quod 
detentus eſt in priſona præd'. per ſpecials mandatum 
domini Regis, ides pred”. Fohannes remittitur prefat. 
cuſtodi Marr. Hoſpitii pred, ſalvo cuſtodiend. quouſq; 
Sc. that is quou/que ſecundum legem deliberatus 
fuerit. And if that Court, that is the higheſt for or- 
dinary Juſtice, cannot deliver him ſecundum legem; 
what law is there, I beſeech you, my Lords, that 
can be fought for in any other inferior Court to de- 


liver him? Now, my Lords, becauſe this draught, 


if it were entered in the roll, (as it was prepared for 
no other purpoſe) would be as great a declaration, 
contrary to the many Acts of Parliament already 
cited, contrary to all precedents of former times, 
and to all reaſon of law; to the utter ſubverſion of 
the higheſt liberty and right belonging to every 
Freeman of this Kingdom, and for that eſpecially 
alſo it ſuppoſes that divers ancient records had been 
wi: — by the Court in like caſes, by which 
ol. VII. | 


relating to the Liberty of the Subject. 


records their judgments were directed; whereas in 
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truth, there is not any one record at all extant that 
with any colour (not ſo much indeed as with any 
colour) warrants the judgment: therefore the Houſe 
of Commons thought fit allo, that I ſhould with 
the reſt that hath been ſaid ſhew this draught alſo to 
your Lordſhips. 1 e 

I come now to the other kind of precedents; that 
is, ſolemn reſolutions of Judges, which being not of 
record, remain only in authentick copies :- but of 
this kind there is but one in this caſe, that is the re- 
ſolution of all the Judges in the time of Queen Elj- 
zabeth, It was in the 34th of her reign, when divers 
perſons had been committed be] abſolute command, 
and delivered by the Juſtices of the one Bench or the 
other; whereupon. it was deſired, that the Judges 
would. declare in what caſes. perſons committed by 
ſuch command were to be inlarged, which, hath been 
variouſly cited, and variouſly apprehended: | 

The Houſe of Commons therefore deſiring with 
all care, to inform themſelves as fully of the truth 
of it, as poſſibly they might, got into their hands 
from a member of their Houſe, a Book of ſelected 
caſes; collected by a reverend and learned Chief- 
Juſtice of the Common-Pleas, that was one of 
them that gave the reſolution, which is entred at 
large in that Book: I mean the Lord Chief-Juſtice 
Anderſon, it is written in the Book with his own 
hand, as the reſt of the Book is, and howſoever it 
hath been cited, and was cited in that great judg- 
ment upon. the Habeas. Corpus in the King's- Bench, 
as if it had been, that upon ſuch commitments the 
Judges might not bail the priſoners; yet it is moſt 
plain that in the reſolution itfelf, no ſuch thing 18 
contained, but rather expreſſed the contrary. I ſhall 
better repreſent it to your Lordſhips by reading it, 
than by opening it. | , 


ben it was read here, [See ante 147, 148.] : 


If this reſolution doth reſolve any thing, it doth 
indeed upon the enquiry reſdlve fully the contrary ta 
that which hath been pretended, and enough for 
maintenance of the ancient and fundamental point 
liberty of the perſon, to be regained by Habeas Cor- 
pus when any js. impriſoned., And I the rather 
thought it fit now ta read it to your Lordſhips, that 
it might be at large heard; becauſe in the great judg- 
ment in the King's-Bench, though it was cited at the. 
bar, as againſt this point of perſonal liberty, as al 
at the Bench, yet though every thing elſe of rec | 
that was uſed, were at large read gpenly, this was 
pot read either at Bar or Bench: for irdeed if in 
had, every hearer would eaſily have known the 
force of it, to have been indeed contrary to the 
judgment. r eee Tat 

My Lords, having thus gone through the charge 
committed to me by the Houſe of Commons, and 
having thus mentioned to your Lordſhips, and o- 
pened the many precedents of records, and that 
draught of the judgment in this like caſe, as alſo 
this reſolution ; I ſhall now (as I had leave and di- 
rection given me, leſt your Lordſhips ſhould be put 
to much trouble, and expence of time in finding or 
getting Copies at large of thoſe things which I have 
cited) offer alſo to your Lordſhips authentick Co- 
pies of them all, and ſo leave them, and whatſoever 
elſe I have faid, to your Lordſhips further conſi- 
deration, F 
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The true Copy of the Precedents of Record. 


Inter Record. Dom. Regis' Caroli -in Theſauro 
Recept. Scaccarii fui ſub cuſtodia Dom. Theſaurar. 
& Camerar. ibidem remanen. viz. Placita co- 
ram Domino Rege apud Weſtmonaſt. de Ter' 
Paſche anno Regis Edwardi III. poſt conqueſt. 
Angliæ 18. inter alia fic continetur ut ſequitur. 


Rot. 33. Adbuc de termino Paſch. 
Ominus Rex mandavit dilecto & fideli ſuo 
Roberto de Dalton Conſtabular* Turris ſuæ 
London vel ejus locum tenent' bre. ſuum in hæc 
verba : Edwardus Dei gratia Rex Angliæ, Franciz, 
& Dominus Hiberniz dilecto et fideli ſuo Roberto 
de Dalton Conſtabular' Turris ſuæ London vel 
ejus locum tenent. ſalutem. Mandamus quod Jo- 


hannem Bildeſton capellan* quem vic. noſtr. 


London ad mandatum noſtrum apud pred. Turrim 
vobis liberavit ab eiſdem recipiatis & in priſona 
noſtra Turris London pred. ſalvo cuſtodir* fac 
quouſque aliud ſuper hoc duxerimus demandand. teſte 
meipſo apud Turrim noſtram London 30 die Martii 
Anno regni noſtri Angliz 16. Regni vero noſtri 
Franciæ 30. Et modo ſcilt. in Craſt. Aſcen. Dom. 


anno Regis nunc 8. coram Domino Rege apud 


Weſtminſt. venit Johannes de Wynwick locum 
tenens pred. Conſtabular. & adduxit coram Juſticiar* 


hic in Cur. pred. Johannem de Bildeſton quem 


ille a prefat. Vicecomit. virtute brevis pred. recepit. 
&c. Et dicit quod ipſe a Domino Rege habuit man- 
dat. ducend. & liberand. co ipſius Johannis 
de Bildeſton prefat. Juſticiar. hic, &c. Et queſitum 
eſt de pred. Johanne de Wynwick ſi quam aliam 
detentionis prefat. Johannis de Bildeſton habeat 
Cauſam. Qui dicit quod non niſi bre. pred. tantum. 
Et quia videtur cur. bre. pred. ſufficien. non eſſe 
predict. Johannis de Bildeſton priſon. Marr” Re- 
gis hic retinen. &c. Idem Johannes dimittitur 

manus Willielm. de Wakefield rectoris Eccle. 
de Willingham, Johannis de Wynwick in Com. 
Kane. Johannis de Norton in Com. Norff. Nicolai 
de Blandefford in Com. Middl. & Rogeri de Brom- 


ley in Com. Stafford, qui eum manuceperunt 


habend. eum coram Domino Rege in Octabis 
pro cor- 
re &c. Ad quas Octabis Sant. Trin. coram 
mino Rege apud Weſtm. ven. pred. per manus 
Et ſuper hoc mandavit Juſticiar. ſuis hic 
uoddam bre. ſuum Clauſ. in hæc verba, Edwardus 
Dei gratia Rex Angliæ, & Franciæ, & Dominus 
Hiberniæ, dilectis & fide). ſuis Willielmo Scot, & 
ſociis ſuis juſticiar* ad placita coram nobis tenend. 
aſſignat. ſaltem cum nuper mandaverimus dilecto 
& fideli noſtro Roberto de Dalton Conſtabular* 
Turris noſtrz London vel ejus locum tenen. quod 
Johannem de Bildeſton Capellanum capt. & detent. 
in priſona Turris pred. per preceptum noſtrum pro 
1 contrafactionis magni Sigilli noſtri cum 
Attachiat. & aliis cauſis caption. & detentionem 
red. tangent. ſalvo & ſecur duci fac* coram nobis 


in Craſt. Aſcen. Dom. ubicunque tunc fuiſſemus in 


Anglia priſonæ Mareſcall. noſtr. coram nobis li- 


berand. in eadem quouſque per quendam informa- 


torem eſſemus plenius informat. cuſtod. & tuta 
inde informatione . ulterius' pred. ſuper hoc 
fieri fecerimus quod fore viderimus faciend. ſecun- 
dum legem, & conſuetudinem Regni noſtri An- 
gliæ, nos in caſu quod dictus Informator non ven. 
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coram nobis ad informand. nos plenius ſuper premiſſ. 
volentes eidem Johannem ea de cauſa Juſticiar' de- 
ferre in hac parte vobis mandamus quod f pred, 
Informator in Quinden. Sanct. Trin. prox, futur. 
vel circa non venit ſuper hoc plenius informat. 
tunc advent. ejuſdem informator is minime expectat. 
eidem Johanni ſuper hoc fieri fac. Juſtic. comple- 
ment. prout fore videritis faciend. ſecundum legem 
& conſuetudinem Regni noſtri Angliæ, teſte meipſo 
apud Weſtminſt. 12 Mai Anno Regni noſtri 
Angliz 18. Regni vero noſtri Franc? quinto. Quo 
quidem bre. reſpect. fact. eſt proclamatio quod 
ſiquis dictum regem ſuper premiſſ. informare vel 
erga ipſum Johannem proſequi voluerit, quod ve- 
niat. Et ſuper hoc venit pred. W. de Wakefield, 
Nicholas de Wandſworth, Johannes Brynwyn 
Johannes de Longham, Johannes de Norton, & 
Rogerus de Bromley omnes de Com' Midd' & man 
red. Johannem de Bildeſton habend, eum coram 
mino Rege de die in diem uſque ad prefat* quin- 
den. Sanct. Trin. ubicunque, &c. Ad quem diem 
Anno 18. coram Domino Rege apud Weſtminſt. 
venit pred. Johannes de Bildeſton per manus pred. 
& iterata facta eſt proclam. in forma qua ſupꝭ rius, 
&c. et nullus venit ad dictum Regem informand* 
&c. per quod conceſſ. eſt quod pred. Johannes de 
Bildeſton eat inde ſine die ſalva ſemper actione Dom. 
Regis ſi qua, &c. ; 


De Ter Sant. Hillar Anno 22 H. VIII. & per cont. 
Rot. ejuſdem Rotul. 38. 

Johannes Parker per Ricardum Choppin, & 
W. Daunſey Vic“ London virtate- brevis Dom. 
Regis de Latitat, pro pace verſus ipſum Johannem 
Parker ad ſect. Johannis Bruton eis inde direct. 
& coram Rege duct. cum cauſa, viz. quod idem 
Johannes Parker capt. fuit in civitate pred. pro 
lecu* pacis pred. & pro ſuſpicione feloniæ per ip- 
ſum apud Croweall in Com. Gloceſt. perpetrat, per 
nomen Johannis Parker de Thornbury in Com. 
Gloceſt. Corſer, alias dict. Johan. Charbs de eodem 
Com' Surgeon, ac per mandatum Dom. Regis nun- 
ciat per Robertum Peck gen de Cliffords- Inn, 
qui committitur Marr* &c. & poſtea iſte eodem 
termino traditur in Ballium Thomæ Atkins de 
Thornbury pred. Weaver, & Willi. Nole de 
eadem villa & Dom. uſque a die Paſche in unum 
men. Weaver ubicunque &c. Et quod idem Jo- 
hannis Parker citra eundem diem perſonaliter com- 
paruit coram Juſticiar' Dom. Regis ad prox. ge- 
neral. Goal 'deliberation* in Com. Gloceſt. prox. 
tenend. ad ſubjiciend. & recipiend. ea omnia, & 
gen quæ your ar ns de eo tunc ordinare 
gerint, &c. viz, Corpus pro corpore &c. 

Ad quem diem pred. Johannis Parker lier ipſi 4. 
placit. ſolemniter exact. ad comparend. non ven. 
ideo caperet eum pler Trin. ad quem diem ex 
Octab. Trin. poſtea Trin. 24 H. VIII. ex Craſt. 
quinden. Paſche. Ad quem diem bre. & vic* return? 
quod ad Huſt. tent. apud London. die lune prox* 
polt feſt. Sancte Scholaſtice Anno Regis H. VIII. 
25. Johannes Parker, & W. Nole ut! fuer. prout 
patet per bre. Regis de Ter Paſche Anno 25. Rs. 


De Ter. Sanct. Mich. anno 35 H. VIII. & per cont. 
ejuſdem Rot. 33. 

Johannem Bincks per Ro. Baker Ar. Seneſtall. 
Cur. Marr. & Radum Hapton Mar* ejuſdem Cur. 
virtute brevis Dom. Regis de Habeas Corpus. ad 

_ ſub- 
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ſubjiciend. & recipiend. &c. eis inde direct. coram 
Domino Rege duct' cum cauſa, viz, quod ante 
adventum brevis pred. Johannes Bincks captus fuit 

r mandatum privati Concilii Dom. Regis pro 
ſuſpicione feloniæ, & pro aliis cauſis illos movent. 
& duc' ad Goal. Marr. & ibidem detent, virtute 
Goal' pred. qui committitur Marr. &c. Et imme- 
diate ex gra* cur. ſpecial*' pred. Johannes Bincks 
de Magna Marlow in Com. Buck. Weaver traditur 
in Ball. Thomæ Bignam de London Gent. & 
| Johanni Woodward de Marlow pred. Taylor 
uſque in craft, Sant. Martin. ubicunque &c. ut- 
que pleg. corpus pro corpore, &c. Ad quem diem 
comperuit & Robertus Drury Ar* & Johannes 
Boſſe gen. Domino Juſticiar Dom. Regis ad pacem 
in Com. Buck. virtute brevis Dom. Regis eis 
direct. Domino Regi certificaverunt quod nullum 
indictamentum de aliquibus feloniis & tranſg. ver- 
ſus ipſum Johannem Byncks coram eis ad preſens 
reſident, Et ulterius de fama et geſtu ipſius Jo- 
hannis Byncks per ſacrum proborum & legalium 
homio. Com. Buck. diligenter inquiri fecerunt, & 
nihil aliud preter bonum de eo coram eis eſt com- 
pertutn, Ideo conceſſ. eſt quod pred. Jo. Byncks 
de premiſſis eat inde fine die deliberatur per procla- 
mationem & Jur. prout moris eſt, 


De Ter. Paſ. Anno 2 & 3 Ph. & Mar. Rot. g8. 
Ricardus Overton nuper de London gen. per 
Tho. Leigh, & Johannem Machell vic' London 
virtute brevis Dom. Regis & Reginæ de Habeas 
Corpus ad ſtand, rect. &c. eis inde direct. coram 
Willielmo Portman mil' capital. Juſticiar. &c. duct. 
cum cauſa, viz. quod pred, Ricardus Overton 
die Octobr. ult. preter commiſſ. fuit priſon de 
2 & ibidem in eadem priſona ſub cuſtod. 
dict. Vic. detent. ad mandatum pernobilium duo- 
rum honorabilis concil. pred, Regis & Reginæ 
ui committit. Marr. &c. et immediate traditur 
in Ball. Willielmo Overton de London gen. & 
Johanni Tayler de parochia Sanct. Martini apud 
,udgate London merc. uſque Octab. Trin. viz. 
que manucaptor, pred. corpus pro corpore & 
poſtea Tr. 2 El. Reginæ. corpus Overton . & 
pleg. ſuos Octabis Michael, ad quem diem ex 
menſ. Paſch. ad quem diem vic. ret. quod ad Huſt. 
ſuum tent. Guildhall Civitatis London die Lunæ 
feſtum Sanct. Gregor, Epi. pred. W. Overton 

utlÞ eſt & per bre. Paſ. Anno ſuprad. 


De Ter. Sant. Mich. Anno 2 & 3 P. & Mar. Rot. 
16. babet Chart. allocat. Trin. 2 & Pbil. & M. 
Ricardus Overton 1 de Lond. gen. capt. 

Octab. Hill. pro quibuſdam altis prodic. unde in- 

dictat. eſt; ad quem diem Paſc. ad quem diem ex 

Cr. Animarum. 


De Termino Paſcb 4 & 5 P. & Mar. & per cont. 
©,  &juſdem Rot. 45. | 
Edwardus Newport gen. per Robertum Oxen- 
bridge mil? Conſtabular Turris pred. virtute bre. 
Dominor. Regis & Reginæ de Habeas Corpus 
ad ſubjiciend. &c. ei inde direct. ad Barr. coram 
Domino Rege & Regina duct. cum cauſa, viz. 
quod ipſe ſibi commiſſ. fuit per mandat. concilii 
Dominæ Reginæ, qui committitur Marr. & imme- 
diate traditur in Ball. prout. &c. Et poſtea ſine 
die per proclamation. virtute brevis de geſtu & 
fama prout, &c. Rot. 17. ejuſdem anni. 
Vor. VII. : 


— 


relating to the Liberty of the Subject. 
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De Ter. Mich. Anno 4 & 5 P. & Mar. per Cont. 
ejuſdem Rotul. 17. 


Memorand. quod 14. die Octobr. Anno 4 & 5 
Phil. & Mar. Edwardus Newport de Hanley in 
Com. Wigorn. ac capt. fuit per Uxbridge in 
Com. pred. pro ſuſpicione contra factionis quarun- 
dem pec. auri vocat French crowns, per ipſum & 
alibi in Com. Wigor. fier. ſuppoſit. & ea de cauſa per 
mandatum Conci!* Dominor. Regis & Reginæ com- 
miſſ. ad Barr. tunc duct. fuit, qui committitur Marr. 
&c. et ſuper hoc idem Edwardus Newport traditur 
in Ball, Thomæ Charge de Latton in Com. Eſſex 

ner* Edwardo Hales de Parochia Sancti Olavi, 

ondon, gen. Johanni Baker, Clerico Ordinar. Lon- 
don, Johanni Gill de Parochia Sant. Tho. Apo- 
ſtoli London, Clothworker, & Richardo Parks de 
Brownſgrave in Com. Wigorn. Yeoman, uſque Octa- 
bis Hill. ubicunque &c. viz. quilibt. pleg. proced. 
ſub patna 1001. & pred. Edwardus ſub pœna 200 l. 
» &c. Ad quem diem comperuit & commit- 
titur Conſtabular. Turris London per mandatum 
Concil. Dom. Regis & Reginæ ibid. ſalvo cuſtodiend. 
quouſque &c. Et poſtea Paſ. 4 & 5 P. & M. traditur 
in Ball. prout. patet per Scrivect. finium iſtius ter. 
& poſtea M. 5 & 6 P. & M. exonerat. per cur. eo 
quod tam per Sacrorum 12. probor. & legalium 
hominum de pred. Com. Midd. coram Dom. 
Rege & Domina Regina hic in cur. mea parte 
jurat. & onerat. quam per Sacrament. 12. probor. 
legal. homin. de pred. Com. Wigor. coram Ed- 


wardo Saunders, & Johanne Whiddon mil. & aliis 


Juſticiar* dictor Dom. Regis & Reginæ ad pacem 
ac de diverſis feloniis tranſgreſſ. & aliis malefact. 
in eodem com' perpetrat. audiend. & terminand. 
aſſignat. virtute brevis dictor. Dominor. Regis & 
Reginæ eis inde direct. in ea parte jurat. & onerat. 
ad inquirend. de geſtu & fama ipſius Edwardi 
compert. exiſtit quod idem Edwardus eſt de bonis 
geſtu & fama, ideo proclamatio eſt inde facta prout 
moris eſt ſecund. legem & conſuetudinem We 
Angliz, &c. conceſſ. eſt, quod pred, Edwardus eat 
inde fine die. . . 
De Ter. Paſ. g * 328 

Tho. Lawrence per Chriſtopher* Drap. Majorem 
civitatis London* Ambroſium Nicholas & Ricu' 
Lambert vic. ejuſdem civitatis virtute brevis Dom. 
Reginæ de Habeas Corpus, &c. eis inde direct. 
& coram Domina Regina dict. cum cauſa, vi. 
quod 7. die Novembr. Anno regni Dom. El. nunc 
Reginæ Angliæ 8. pred. Thomas Lawrence indicto 
brevi nominat. captus fuit in civitate pred. & in pri- 
ſona Dom. Reginæ ſub cuſtod. pred. coram vic. 
detent, per mandatum Concil' Dom. Reginæ qui 


committitur Marr. &c. & ſuper. hoc traQit7 in Ball* 


prout patet per Scrivect. finium iſtius ter. 


De Ter. Paſch. 9 El. Rot. 68. WJ 
| Robertus Conſtable Ar Franciſcum Jobſon 
mil* locum tenend. Turris London virtute brevis 
Dom. Regine de Habeas Corpus ei inde direct, 
& coram Domina Regina dict. cum cauſa, viz. quod 
idem Robertus Conſtable prefat. Franciſco Jobſog 
commiſſus fuit per mandatum privat. ConciP Dom. 
Reginæ ſalvo cuſtodiend, qui eommittitur Marr. 
&c. et poſtea iſto eodem Ter. traditur in Ball. 
prout patet inter Scrivect. finium iſtius Ter. 


5 Ter. 


— * 
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Ter. Poſ. Anno 20 El. & per cont. quſdem Rot. 72. 

Johannes Browning per Owen Hopton mil” lo- 
cum tenen' Turris Dominz Reginæ London vir- 


tute brevis Habeas Corpus ad ſubjiciend. ei inde 
direct. & coram dilecto & fideli Ch. Wray mil. 


capit. Juſticiar, Dom. Reginæ ad placita coram 


nobis tenend. aſſignat. apud hoſpitium ſuum in 
Serjeants-Inn Fleet-ſtreet London' die lunæ, viz. 
12 die Maii duct. cum cauſa viz. quod pred. 
Johannes Browning commiſſus fuit eidem locum 
tenend. per mandatum privati concil' Reginæ ſalvo 


cuſtodiend. &c. qui com. Mar, &c. & poſtea iſto 


eodem Ter. traditur in Ball* prout pat. per Serivect. 
finium iſtius Ter. : 


De Ter. Sand. Hillar. Anno 40 El. Reginæ & per 


cont. ejuſdem. Rot. 62. 


Edwardus Harecourt per Hugonem Parlour 
cuſtod. priſonæ Dominæ Reginz de Gatehouſe 
infra civitatem Weſtminſt, in Com, Middl. virtute 

revis Dominæ Reginæ de Habeas Corpus ad ſubji- 
ciend. &c. ei inde direct. & coram Domina Regina 
apud Weſtminſt. dicta cum cauſa, viz. quod ante 
advent. brevis pred. ſcil. 7. die Octobr. an. Regni 
Dom. Regin. nunc 39. corpus Edw. Harecourt, 
per duos privat. Conc1}, dictæ Dominæ Reginæ ei 
commiſſ. tuit ſalvo & ſecure cuſtodiend. certis de 
cauſis iplos movent. & ei ignotis, qui committitur 
Marr; &c. et poſtca iſto eodem Ter. traditur in 


Ball. prout patet per Scrivect, finium iſtius termini. 


A De Vacatione Hillar. Anno 43 El. 

-* Robertus Cateſbie per Johannem Philips Guar- 
dian' de le Fleet virtute brevis Dominæ Regine 
de Habeas Corpus ad ſubjiciend. &c. ei inde direct. 
& coram Edwardo Fenner uno Juſticiar. Dominæ 


Reginæ ad placita coram ipſa Regina tenend. 
aſſignat. apud Wincheſter- Houie in Burgo de South- 


wark in Coin. Surr. dict. cum cauſa, viz. quod pred. 
Robertus commiſſus fuit priſonæ pred. primo die 
Martii Anno 43 El. Warr. diverſorum prænobi- 
lium virorum de privato Concilio Dominz Reginæ 


in hc verba : | s 
To the Warden of the Fleet, or his Deputy : Theſe 


Hall be do will and require you, to receive at the hands 


of the Keeper of the Compter of Woodſtreet, the per- 
ſen of Robert Cateſbie Eſquire, and bim to detain, 
and keep ſafely in that aria under your charge, until 
vou ſball have other direction to the contrary, whereof 
this ſhall be your Worrant. | 5 

Et prefa r. Robertus commiſſus ſuit Marr. per 
prefat, Edwardum Fenner, & ſtatim traditur in Ball” 


prout patet, &c. 


Teri Hull. Anno 43 Eliz. Regine 12 Fac. Regis, 
Ricardus Beckwith gen' per Aquilam Wykes 
cuſtod. priſonæ de Gatchouſe in Com. Midd. vir- 
ture brevis Dom. Regis de Habeas Corpus ad ſubyi- 
ciend. ei inde direct. & coram Domino Rege duct. 
cum caufa viz. quod ante advent. brevis predict. 
ſcilicet 10 die Julii Anno Regni Dom. Jac. Regis 
dei gratia Angliz, Franc. & Hiberniæ fidei de- 


fenfor. &c. 11. & Scot. 47. predict. Ricardus 


Beck with fibi commiſſus fuit priſonæ predict. ſub 
cuſtod. ſua victute cujuſdem Warrant. ſibi fact. & 
direct. per Georgium divina providentia Cant. 
Archiepiſcopum totius Angliæ Primat. & Metro- 
politav, Henric. Com. Northampton Dominum 


Guardian. 5 portuum & un. de privato Concil. 


Debates in Parliament, 


* , 
At [ad ed ” 
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, / \ . 
Regis, Tho. Com. Suffolk Dom. Camerar* Regia 
Familiz ac facr* Concil. Dom. Regis Edwardum 
Domini Wooton gubernator Regie familiæ, Johan- 
nem Dom. Stanhope Vice-Camerar* Regiz familiæ; 
cujus Warrant. tenor ſequitur in hæc verb. 
To Aquila Wykes, Keeper of the Gatehouſe in 
Weſtminſter, or his Deputy : Whereas it is thought 
meet that Miles Rayner and Richard Beckwith 
be reftrained of their Liberty, and committed to the 
priſon of the Gatehouſe , Theje ſhall be to will and 
require you to receive the perſons of the ſaid Rayner 


and Beckwith into your charge, and ſafe keeping 


in that priſon, there to remain until you ſhall have 
Further order from us in that behalf, for which this ſhall 
be your Warrant. Dated at Whitehall the 19th of 
July, 1613. Et poſtea iſto eodem tetmino: 


De Ter. Mich. An. 14 Fac. per cont. quſd. Rot. 147. 
Thomas Mounſon miles per Georgium More 
locum tenent' Turris Dom. Regis London” virtute 
brevis Dom. Regis de Habeas Corpus ad ſubjiciend. 
&c. ei inde direct. coram Domino Rege apud Weſt, 
duct. cum cauſa viz. quod ante adventum brevis 
predict. Thomas ſibi commiſſus fuit per Warrant. 
adverſ. Dominis de privato Concilio Regis ſibi di- 
rect. &c. Qui committitur Marr. &c. & ſuper hoc 
= Bal! prout patet per Scrivect. fin. iſtius 
ermini, 


De Ter Mich, ) H. VII. & per cont. tjaſdem Rat. 6. 


Tho. Brugg junior, nuper de Yaniogton in 
Com? Hertford gen', Johannes Rawleus nuper de 
Lemſtet in Com? pred” Yeoman, Rob. Sherman nuper 
de Lemſter in Com. predict. Walter Thomas nuper 
de eadem in Com. predict. Hoſier, Tho. Ballard 
nuper de eadem in eodem Com. Smith Cadwallader 
ap Jolm Duy nuper de Kerry in Marchia Walliz in 
Com, Salop adjacen. gen. Reginald ap Breingham, 
alias Sherman, nuper de Lemſter in Com. He- 
teford Sherman, & Thomas Turner nuper de 
Kingſland in Com. Hereford Courſer, ſunt in cuſtod. 
Marr. ad mandatum Dom. Regis, &c. ac pro allis 
certig de cauſis prout patet alibi de. Record. &c, per 
Record. iſtius Ter. poſtea iſto Termin. Dominus 
relaxavit mandatum ſuum & proſecut. predict. 
comparuerint per Attorn. &c. Et qued utlag, 
verſus prefat. Thomam Brugg revocatur iſto ter- 
mino & predict. Johannes Rawleus pro felon. & 
murdro predict. traditur in Ball' prout patet alibi, 
&c. ideo hic Marr, de ejus corpore per cur. exonera- 
tur, &c. 7 x 22 


Ter. Hillar. 7 II. VII. & per cont. ejuſdem Rot. 18. 

W. Bartholomew, Johannes Bartholomew, Wil- 
lielmus Chace, Henr. Carr, Tho. Roteſley, Tho. 
Street, Robertus Feldone, & Henr. Bancks ſunt in 
cuſtod. Marr. ad cuſt. mandat. dom. Regis, &c. 
per record. iſtius termin. ac predict. illielmus 
Chace pro pace Randulpho Joſſelen inveniend. &c. 
Paſche ſequen, pes poſtea termin. ſequen. dictus 
Dominus Rex mandatum ſuum predict. quoad Wil- 
lielmus Chace relaxavit per Regis Attornat. & pro 
pace & pto felon. & murdro traditur in ball. f 


De Ter. Paſ. 7 H. VII. & per cont. Rot. ejuſdem 1. 
Johannes Beomond de Weddesbury in Com? Staff. 


Ar' eſt in cuſtod. Mar* ad mandatum Dom. Regi 
&c. per record. iſtius ter* poſtea ſcilicet Trin 
Hen. VII. ſequen' predict. Johannes Beomond 


man- 
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mandato predict. exoneratus exiſlit ideo Mar' de eo vis Domine Regine de Habeas Corpus ad ſubjiciend. 
per eandem Cur: exoneratus exiſſ. X xcc. ei inde direct. & coram Domina Regina apud 
| A 0009, 9454 MMMMꝓMMeſtminſt' duct. cum cauſa viz. quod predict. 
De Ter. Mich: Anno 12 H. VII. Rer. 8. 


Lawrence Broome in arcta cuſtod. ſua remanſet per 
Thomas Lewe de villa de Staff. in com' Stafford mandatum duorum de Concilio dicte Domine Re- 
Yeoman, per Johannem Shawe & Ricardum Jad- 


gine pro certis cauſis eos movent' qu? committitur 
don vic London virtute brevis Dom. Regis de Ha- Marr” & poſtea iſte eodem termino traditur in Ball, 
beas Corpus, ad Sc. ipſius Regis eis inde queck. 


prout patet, &&c ec. 0 
coram duct. cum cauſa quod idem Thomas 5 „ * Rei 
Nenn tus fuit per 5 BR TEE Hor Serivals. Fin, Ter" D 39 El. Regine. 


Serjeant apud Baynard's Caſtle Civitatis predict. & Lawrence Broome de Parva Baddow in Com. 
rilona dicti Dom. Regis infra eandem Civitatem pred. husband. traditur in Ball* ad ſubjiciend. c. 


alvo cuſtodiend. cauſa pro ſuſpicione felon. 195 
Coventrie in com: Warr* perpetrat. ad Suggeſtio 
nem Wilfelmi King 'Irinhotder, © idem 
Tho. Yewe detinetur in priſona predict. be che 
' juſdem alterius querel. yerſus ipſum ad ſectam Jo- 
hannes Freeman Serjeant de eo quad inveniat. ci in- 
ſofficlend. ſecur pacis indicta cur. ccram Johanne 
Waiger nuper vic. Ac ulterius idem Tho. Lewe 
detent; et in dicta priſona pro 23% debit, & 26. 
8 4. damptis & euſt quos Roberths Carber- Mer. 
cer, ex coghitione ipfius defend. verſub eum recu- 
peravit in eadem cur. coram eodem Johanne Wai: 
nuper vic. Ac etiam idem Tho. detinetur in 
G priſona ad mandatum domini Regis, per Jo- 
hannem Shawe, Alder man, Civitatis London, qui 
committitur Marr, &c. poſtea ſcilicet ter! Sack. 
Trin. Anno 19 Regis HI. ons Jon Johanbes 
Freeman telaxavit ſecur. pacis verſus etinderty The. 
Yewe diftuſq; Robertus Corbet cognovit ſe fore ſa- 
tisfact. de ky ito & dampnis predict. Ac Jacobus 
Hubberd Attornat. General. Regis relaxavit 
mandatum dom. Regis. ac pro ſuſpicione felonie 
redict. traditar in Ball. Symon Little de London 
Tay lor &;Johagni Aſhe, de London Sbinnet uſiue 
Octabis Mich. ubicunq; &c. Ad qui diem compe- 
ruit & Robertus Throgmorton miles unus cuſtod. pacis 
predict. com* Wartꝰ return? quod null. Indictament. 
de aliquibus felon? five tranſgreſſ. ver ſus prefag. Tho. 
Lewe coram eo & Sociis ad preſens reſidet. & ulter. 
virtute brevis dom. Regis ſibĩ & Sociis ſuis direct. 
per Sacrament. 12 probor. & legal. homiaum de 
villa de Coventry predict. de geſtu & fama predict. 
Thome diligenter inquiſitionem ſecerunt, & nihil 
de eo preter bonum coram eo & Sociis ſuis eſt 
pertum ſed de bono geſtu & fama, ideo con- 
elk eſt quod predict. Tho. eat inde ſine die. [ 


Ter. Hillar. Anno 9 H. VII. & per cont. cjuſdem | 
| | Rot. 14. | Yet 
Humfridus Broche nuper de Canterbrig. in Can- 
tabr. Scholar. per Robertum Willoughbie dom' 
Brooke mil. Seneſcall. Hoſpitii dom. Regis, ac Jo- 
hannem Digbie mil. Marr' cur* Marr' Hoſpitii pre- 
dict' virtute cujuſdem brevis dom. Regis de Habeas 
— ad ſectam ipſius Regis ad ſtand. rect', &c. 
ad ſect. partis utlag. eis inde direct. coram Rege 
duct. cum cauſa viz. quod iqem Humfridus com- 
miſſus fuit Gaol. Matr' Hoſpitii: dom. Regis & hac 
de cauſa & non alia idem Humfridus in priſona 
pe detinetur, qui committitur Marr” &c. poſtea 
aſ. ſequen Rex relinquit mandatum ſuum Capital. 
Juſticzar* per I ho. Lovett mil: oſtenꝰ & 
pred, traditur in Ball. prout patet alibi. 


D Ter" Gl. Trinit arne 39 EI & per cent. Rot. \ 
tr bY 123 Its : 7 euſdem 113. 4 l l "1 
Lawrence Broome per Hugonem Parlour cuſtod. 
priſone Domine Regine de la Gatehouſe, virtute bre- 


pro utlag. 


ad mandat. privat. Concil. Domine Regiae ſuper 
Habeas Corpus, f 
Comꝰ pred' Geber. W Take 

Verſus Henrico Odall de eadem Gen. 


Vierſus Nando. Mayall de Hatfield" Beverell in 


* 


layer. 

Verſus Ric. Morgan de Weſtminſt' Labourer. . 
Uterq; ſub pena, 4s /. & princeps ſub pena 100 
matcarum. 0 5 "Tv (0527439 At (1158-4 945 
Pr ſuſpicione proditionis cum Johanne Smith mil. 

Ft luck Wt" Hehe” ; 25 
De Ter $8" Michaelis anno 4 El. & per 
ia g9uſdem 37. | To 
Tho. Wenden per Hugonem | Parlour gen' cu- 


ſtod. ptiſone Domine Regine de le Gatchouſe, vir- 


tote brevis Domine Regine de N. Corpus ad 
ſubjiciend. &c. ei inde directꝰ & Gram Domina 
Regina apud Weſtm' duct. cum cauſa, viz. quod 18 
die Junii, Anno Regni Domine El. nunc Regine 


Verſus Will. Eckaſden de Weſtminſt' Brick , 


cont. Rot. 


1 


| &c. infra nominat, Tho. Wen- 


Anglie 38. corpus, & | 
den extra cur! ejuſdem Domine Regitie coram ipſa 
Domina Regina privati Concilii Dom. Regis 'cu- 


jus tenor ſequitur in hæc verba, ſcilicet ; Theſe are 


to will and require you to receive into your charge and 


cuſtody; "the perſon of John Brocket, Knight, and bim 


to retain in ſafe keeping under your charge, until you 


ſhall have further order for bis inlargement ; whoſe 


commitment being for . ſame. ſpecial matter concerning 


the. ſervice of our fovertign Lord the King, you may not 
ail to regard this. Warrant accordingly. From the 
King's Palace at Whitehall, be Jaſt of March, 160g. 
Eaq; fuit cauſa detentionis pred. Johannis in priſona 


in Ball' prout patet, &c. 
Ter. Mich, anno 12 Jac. Regis, Rot, 119. 


Milo Reyner per Aquilam Wykes cuſtod. pri- 
ſone de le Gatehouſe, virtute brevis dom. Regis de 
Habeas Corpus ad ſubjiciend. &c. coram Domino 
Rege duct. cum cauſa viz. quod ante advent. brevis 

ſcilt. 10 Julii Anno Dom. 1613. pred. 
ilo Reyner commiſſus fuit ptiſonæ pred & huc 
uſq; detent. virtute Wart cujuſdem fact. & direct. 


pred. qui committitur Marr. &c. & poſtea traditur 


r Georgium Archiepiſcopum Cant: Henr. Com. 


orthampton. Tho. Com. Suffolk Willielm. 
Dom. Knolles, Edwardum, Dom. Wooten, & Ed- 
wardum Dom. Stanhope, cujus Warranti. tenor ſe- 
quitur in hæc verba. e Aqua Wykes;" Keeper of 
the Gatehouſe in Weſtminſter, or his Bepaty*: N bere- 
as it is thought meet that Miles Reyner ang Richard 
Beckwith be reſtrained of their liberty, and committed 
to the priſon of the Gatehouſe + Theſe ſhall be 4 will 
and require cu, to recerue the Pt few HRc yer and 
Beckwith inia your charge und egfregy dntu you! ſpall 
have ſuriber order from us Iba, He fey whit 


this ball be your ſufficient Horradi,gaicd.at Wtmes: - 


hall, the 10th of July, 1613. Et lac eff caula de- 
tentionis 


1 


— 


& Johannem Digbie mil* Marr. cur. Marr. Ho 
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tentionis ſue in priſona pred. qui committitur Marr” 
&c. & poſtea iſto eodem ter* traditur-in Ball* prout 
patet, &c. | 


Ter. Hill. 5 H. VII. & per Cont. cjuſdem, Rot. 18. 
Ric'us Everard nuper de Colcheſter in Com. Eſ- 
ſex clericus, & Robertus Wight nuper de Norwico 
Smith, per Robertum Willoughbie mil. Dom. de 


- Brooke, Seneſchall' Hoſpitii Dom. Regis, & Johau- 


nem Turberville mil' Marr? Hoſpitii pred. virtute 
bre. de Habeas Corpus ad ſectam ipſius Regis pro 
quibuſdam proditionibus, & felon unde indicto 
Com. Eſſex indictat. ſunt eis inde direct. coram Do- 


mino Rege duct. cum cauſa, viz. quod iidem Ricar- 


dus Everard & Robertus Wight commiſſ. fuer* cu- 
Nod. Marr. pred. per mandat. Dom, Regis, qui 


committitur Marr, &c. 


Ter. Hill. 8 H. VII. & per Cont. ejuſdem, Rot. 14. 


Roger Cherrie nuper de Nova Windſor in Com' 
pred. Yeoman, alias dict. Rogerus Stearries nuper 
de eadem in eodem Com' Yeom. per Johan. Baker, 
Majorem villæ Dom. Regis de Nova Windſor in 
Com. pred. pred. virtute brevis Dom. Regis, de Habeas 
Corpus ad ſect. ĩpſius Regis pro quibuſdam feloniis 
& tranſgr. unde in Com. Midd. igdictatus eſt ſibi 
inde. direct. coram Domino Rege duct. cum cauſa, 
viz. quod idem Roger* commiſſus fuit Gaol. Dom, 
Regis infra villa pred. per mandat. Dom. Regis, qui 
committitur Marr. &c. SOIT 


Ter. Hill. g H. VII. & per Cont. cjuſdem, Rot. 14. 


Chriſtophorus Burton nuper de Rocheſter, in Com? - 


Cantii Hackneyman, per Robertum Willoughbie 
Dom. Brooke mil* Seneſchal!* Hoſpitii Dom. . 

pi- 
tii pred. per mandatum Dom. Regis. Et hæc eſt 


cauſa & non alia, qui committitur Marr. &c. 


Ter. Paſ. Anno 19 H. VII. & per Cont. ejuſdem, 
Rot, 23. , 
Georgius Urſewicke de London, Mercer, per 
Oliverum Wood locum tenen. priſone Dom. Regis 
de le Fleer, virtute brevis Dom. Regis de Arcs - 
vand. diem, &c. ei inde direct. coram Rege duct. 
cum cauſa viz. quod idem Georgius, 13 Maii, An- 
no 19. Regis commiſſus fuit - priſone de le Fleet, 
per mandatum ipſius Dom. Regis ſalvo cuſtodiend. 


tub pena 40 l. qui committur Marr. &c. 


Jer. Trin. Anno 8 H. VIII. per Cont. ejuſdem, 
Rot. 23. * 


Edwardus Page nuper de London, Gent. per 
Georgium Com. Salopiæ Seneſchall. Hoſpitii Dom. 
Regis & Henricum Shamburne Marr. cur. Mar. 
Hoſpitii -pred. virtute brevis Dom. Regis de Ha- 
beas Corpus, ad ſet. ipſius Regis ad conſervand. 
diem, &c. eis inde direct. & coram Rege duct. 
cum cauſa, viz. quod idem Edwardus captus & de- 
tentus in priſona Regis Marr. pred. per mandatum 
Dom. Regis ibidem ſalvo cuſtodiend. &c. qui com- 
mittitur Marr. Hoſpitii Dom. Regis. | 


Ter. Mich. Anno 8 ac. & per Cont. ejuſdem, 
Rot. 99. | 
Tho. Cæſar per. Tho. Vavaſour- mil* Mar. Hoſ- 
iti Dom. Regis & Marr. ejuſdem Hoſpitii Dom. 
egis, virtute brevis Domini Regis de Habeas Cor- 
pus ad ſubjiciend, &c. ei inde direct. & coram Re- 


4 Car. I. 
ge apud. Weſtminſt. duct. cum cauſa, viz. quod 
— —— brevis pred. ſcil. 18 Julii Anno 
Regni dicti Dom. Regis nunc Angliæ, &c. 5. 
Tho. Cæſar in brevĩ fuit pred. nominat. captus 
apud Whitehall in Com* Middl. per ſpeciale man- 

atum Dom. Regis ac per eundem Regem adtunc & 
ibidem commiſſ. fuit priſon. Marr. ibidem ſalvo cu- 
ſtodiend. quouſq; &c. Et ea fuit cauſa captionis 
& detentionis ejuſdem Tho. Cæſar, qui committi- 
tur ptiſonæ Marr. pred. | 


Ter. Sandi Mich. 8 Jac. Regis. 

Niſi pred. Seneſchall. & Marr. Hoſpitii Dom. 
Regis ſufficienter return* bre. de Habeas Corpus, 
Tho. Ceſar die Mercur. per quinden, Sanct. Mar- 
tini defendens exonerabitur. _ 06 


Ter. Hill. 12 Fac. Rot. 153. 

| | Jacobus Demaiſtres, Edwardus Emerſon, Geor- 

ius Brookeſhall & W. rte per Tho. Vava- 
four mil' Marr, Mars. Holpitii Regis virtute bre. 
Dom. Regis de Habeas Corpus ad ſubjiciend. &c. 
ei inde direct. coram Domino Rege apud Weſtminſt. 
duct. eum cauſa, viz. quod ante adventum brevis 

ed, ſcilt. 22 Januar. Anno Regis Jacobi Angliæ, 

c. 12. & Scot, 48. pred. Jacobus Demaiſtres, Ed- 
wardus Emerſon, Ccorgios Brookeſhall, & W. 
Stephens in brevi huic  Schedul* annex. nominat. 
commiſſ. fuer* Gaol* Marr. Hoſpitii Dom, Regis, 
pro cauſis ipſum Regem & ſervic* ſuum tangen. & 
concernen. Et hæc eſt cauſa Captionis pred, Jaco- 
bi, Edwardi, Georgii & Willielmi, & poſtes im- 
mediate remittitur præfat. Marr. Hoſpitii pred. 


10h o. 1 777. Hill. 2 ac, Regis. | ts 

Samuel Saltonſtall miles per Johantieth Wilkinſon 
arm? guard. de le Fleet, virtute brevis Dom. Regis 
de Habeas Corpus ad ſubjiciend. &c. ei inde direct. 
& coram Domino Rege apud Weſtminſt. duct. cum 
cauſa, viz. pred: Samuel commiſſ. fuit priſonæ 


| pred. 11 Martii, 1608. per Warrant. a Dominis de 


privato concilio Dom. Regis & quod detentus fuit 
etiam idem Samuel in - priſona pred: virtute cujuſ- 
dem ordinis in cur. Can* Dom. Regis fact. cujus or- 
dinis tenor patet Per Rot. Record. iſtius Termini ad 

uem diem pred. Samuel remittitur priſonæ pred. 

t ſecundus dies prox. ter- datus eſt guardian. -pri-' 
ſonæ pred: ad emendand. return. ſuum ſufficien. ſu - 


per pred. bre. de Habeas Corpus, & quod tunc in- 


tulerit hic in cur. corpus pred. Samuel Saltonſtall 
ni, Ad you quidem diem prefat. Guardian. 
priſon pred. ſuper pred. bre. de Habeas Corpus 
retorn. quod pred. Samuel commiſſug fyit priſanæ 
pred. 11 die Martii 1608, per Warrant. a Dom- 
de privat' Concil. dicti Dom. Regis apud Whitehall 
tunc ſeden. & quod poſtea 11 die Febr. 1610. 
commiſſ. fuit extra cur. Canc. Dom. Regis apud 
Weſtminſt. pro contemptu ſuo eidem cur. illat Er 
quod detent, fuit etiam idem Samuel in priſona pred, 
per mandat. Dom. Cancellar” Angliz ſuper quo 
pred. Samuel iterum remitticur priſone pred. & ul-' 
terius dies, dat, eſt prefat. Guardian. ad emendend. 
retorn. ſuum ſuper Habeas Corpus ver. defend. prout 
ſtare voluit uſq; diem Jovis prox* Menſ. Paſch. Et 
tunc ad habend. Corpus, &c. Ad quam diem. prefat. 
np intulit corpus hic in cur, & return ſu 
abeas an os quod pred. Samuel commiſſ. fui 

=" pred. 11 die Marti, 1608. virtute cujuſdem 


arranti a Dominis de privato Concil' Dom, Regis 
tunc ſeden. apud Whitehall, & quod etiam idem 


* LY 


* 
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gam. commiſſ. fuit priſonæ 11 Febr. Anno Regis 
Jac. 8., per cur. Cane. Dom. Regis apud Weſtminſt. 
tunc exiſten, pro quadam contempt. per eundem Sa- 
muel eidem cur. illat. & perpetrat. om ſalvo 
cuſtodiend. qui temittitur priſonæ pred. 


Ter. Tr. anno 13 Jac. & per Cont. ejuſdem, Rot. 17. 
Samuel Salſtonſtall miles per Johannem Wilkin- 
ſon Guardian. priſona de le Fleet, virtute brevis 
Dom. Regis de Habeas Corpus ad ſubjiciend. & re- 
cipiend. &c. ei inde direct. & coram Domino Rege 
apud Weſtminſt. duct. cum cauſa, viz, quod pred. 
Samuel Saltonſtall commiſſus ſuit priſonæ pred. 12 
die Martii Anno Regis Jacob. Angliæ, &c. ſexto, 
virtute cujuſdam Warrant. a dominis de privat. Con- 
cilio Dom. Regis tunc ſeden, apud Whitehal com- 
miſſus fuit etiam idem Samuel Saltonſtall miles pri- 
ſonæ pred. 12 die Febr. Anno 1610. & Anno Reg. 
Jac. Angliæ, &c. 8. per conſiderat. cur. Cancel 
dicti Dom. Regis apud Weſtminſt. pro contempt. 
eidem cur. adtunc per pred. Samgel illat. ibidem 
proind. ſalvo cuſtodiend. Et hæc ſunt cauſæ captio- 
nis & detentionis pred. Sam. Saltonſtall mil. in pri- 
ſona pred. cujus tamen corpus ad diem & locum in- 
fra content. parat. habeo prout mihi precipitur. 


True Copies of the Records not printed, which 
were uſed by Sir Edward Littleton. 


Inter Record. Domini Regis Caroli in Theſaur. 
Recept. Scaccarii ſui ſub. cuſtodia Theſaurar. & 
Camerar. ibidem remanent. viz. Pl. coram ipſo 
Domino Rege, & concilio ſuo, ad Parliamentum 
ſuum poſt Paſch. apud London in Maner' Arch- 
Epiſcopi Ebor', anno Regni Domini Regis Ed. 

III, 21. Tater alia fic continetur ut ſequitur, Rot. 

2. indorſo. | 


8 Rabaz Vicecomes Leic. & Warw. co- 
ram ipſo Domino Rege & ejus Concilio arena- 
tus & ad Rationem poſitus de hoc quod cum J. B. 
E. H. & W. H. nuper Balliv* ipſius Vicecomitis 
per Dom, Regem fuiſſent aſſignꝰ ad Goalas Domini 
Regis deliberand. eidem vic* quendam W. P. per 
quendam «nt ante adventum eorum Juſti- 
ciariorum ibidem appellat. & capt. vivente ipſo a 

pellatore uſque diem deliberationis coram eis fact. 
demiff. per pleviam contra formam Statuti, &c. 
Et etiam quendam R. de C. qui de morte hominis 
judicatus fuit, & per eundem Vicecomit* captus, 
idem R. ſine ferris coram eiſdem Juſticiar* ad deli - 
berationem przd* produxit contra conſuetudinem 
Regni, & ſimiliter quendam Walterum filium Wal- 
teri le Perſone qui per præceptum Comitis War- 
wici captus fuit, dimiſit per pleviam contra vocem & 
preceptum Domini Regis ; cum idem Dominus Rex 
per literas ſuas ſub privato Sigillo ſuo eidem Vice- 
comit. precipiet quod nulli per preceptum pred. 
Com. Warwiei capt. aliquam gratiam vel. favorem 
fac. Sc. Et ſuper hoc prefat. J. B. qui preſens eſt, 
& qui fuit primus Juſticiar. pred. premiſſ. recorda- 
tur & pred. vicecomes dicit quoad. pred, W. P. 
ipſe nunquam a; tempore captionis ipſius W. per 
pred. appellatorem demiſſ. fuit per pleviam aliquam 
ante advent. pred. Juſticiar. Imo dicit quod per di- 
mid. Anni ante adventum eorum Juſticiar. captus 
fuitz; Et quoad pred. R. bene cognoſcit quod ipſe 
dimiſit eum per pleviam, & hoc bene facere potuit 
ratione ac authoritate officii ſui, eo quod captus fuit 
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pro quadam ſimplici tranſgreſſione, & non pro ali- 
qua. felonia, pro qua replegiari non potuit. Et 
quoad g. viz. W. filium Perſone bene cognoſcit quod 
ipſe captus fuir per preceptum pred. Com. Warwici 
& quod dimiſit eum per pleviam. Sed dicit quod 
hoc fecit ad rogatum quorundam de Hoſpitio & Cu- 
ria Dom. Regis, = eum ſpecialiter inde rogaverint 
per literas ſuas. Et ſuper hoc idem vicecom. queſi- 
vit per Dom. Regem quis eum rogavit, & literas 
ſuas ei direxit, & ubi literæ illæ ſunt, dicit quod 
Walterus de Langton eum per literas ſuas inde roga- 
vit, ſed dicit quod literæ illæ ſunt in partibus ſuis 
Leic. Et ſuper hoc idem Vicecomes profert bre. 
Dom. Regis de privato ſigillo eidem vic. direct. quod 
teſtatur quod Dominus Rex eidem Vic. precipit, 
que omnes illos tranſ. contra pacem & de quibus 
omes War wici ei ſeire fecit, caperet, & ſalvo cu- 
ſtodir. abſque aliqua gratia eis facienda. Et quia 
pred. Juſticiar* expreſſe recordat. quod ipſi & ſocii 
ui per bonam & legalem inquiſitionem de militibus 
& aliis communibus coram eis fact. invenerunt quod 
pred. W. de Petling dimiſſus fuit per pleviam per 
magnum tempus ante adventum eorundem Juſtic. 
uſq; adventum eorundem & per vic. pred. Et eti- 
am quia pred. vic. cognoſcit quod pred. R. dimiſſus 
fuit per pleviam per ipſum vic. & hoc dic. quod 
bene facere potuit, eo quod captus fuit pro levi 
tranſgreſſion. & per record. ejuſdem Juſticiar. com- 
pert. eſt quod captus fuit pro morte hominis quod 
eſt contrar. dict. pred. vicecom. & ſimiliter quod 
idem vicecom. cognovit, quod recepit literam Dom. 
Regis 2 quam Rex ei precepit, quod nullam gra- 
tiam fecerit illis qui capt. fuer. per precept. pred. 
Com. & idem vicecomes contra preceptum illud di- 
miſit pred. Wilielmum filium Walteri per pleviam 
qui captus fuit per preceptum pred. Comitis prout 
idem vicecomes fatetur. Et ſic tam ratione ipſius 
tranſgr. quam aliarum pred. incidit in penam Stat. 
Conf. eſt quod pred. vicecomes commit tatur priſo- 
nz juxta formam Statuti, &c. : 


Ex Rot. Parliamenti de anno 35 Regis Ed. III. 
Numero . 


Primerement que le grand Chartre, & le Chartre 
de Foreſt, & les autres Statuts fait en ſon temps & 
de ſes Progenitors per profits de luy, & de la Com- 
menalty ſoient bien & ferment gardes, & miſe en 
due execution ſauns diſturbance mettre ou arreſt 
faire le contre per ſpecial mandement, ou en autre 
manere. Noſtre Seignior le Roy per aſſent Pre- 
lates, Dukes, Comites, Barons, & la Commenaltie 
ad ordeine & eſtabili que les dits Chartres & Statuts 
ſoient tenus & miſe en execution ſelon le dit Peti- 
8 N g 


- Stat. 36 Ed. III. Numb. 22. 


Item, comme il ſoit contenus en le grand Chartre ' 
& autres Statuts que nul home ſera priſe ne impriſon 
per ſpecial mandement ſauns Indictment, ou autre 
proces a faire per le ley & ſoient foits ad eſtre, & 
uncore eſt que pleſures gents ſont empeſches priſe, 
& impriſon ſauns indiftement ou autre proces fait 
E le ley ſur eux, cibien del choſe fait hors de le 
oreſt le Roy, come per autre cauſe que pleſe a 
noſtre — Sr. command. & deliv. ceux 
auxi pri tiel ſpecial mandement contre 
de Chartres & Searuts avant di. f 

Item, pleſt ou Roy & ſi nul de ſent greine vingne, 
& fait le plaint & droit ſerra fait a luy. 


ue ſont 
forme 


Par- 
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Parliament. Anno 42 Ed. III. Numero 12. 
Item, pur ceo que pluſours de voſtre come ſont 
amerce & diſturbes per faulx accuſors queux ſont 

Jour accuſements plus pur lour vengeances & ſingu- 
lers profits que pur le profit de Roy ou de ſon peu- 
ple, & les accuſes per eux aſcuns ont eſt pris & aſ- 


cuns ſont faire ven. de le Conceil Roy per brief ou 


autre mandement de Roy ſub grande pain encoun- 
tre la ley; Pleſe a noſtre Sr. le Roy & ſon Conceil 
pour droit gouvernment de ſon peuple ordeign que fi 

deſire aſcun accuſors purpoſe aſcun matire pur profit 
du Roy que cele matire ſoit mander a ee 
del' un Banke ou del' autre, ou d' Aſſiſes deut en- 
quere & terminere ſelonque la ley, & ſi le touche 
la onſour ou partie eit ſa ſont a la come ley, & que 
null home ſoit mis a reſpondere ſans preſentment 
deut Juſtices, ou choſe de Record, ou per due pro- 
ces & breife original, felon l' ancient ley de la terre, 
Ex ſi rien deſire enovant ſoit fait a l' encontre, ſoit 
voide en ley, & tenu pur error. Pur ceo que ceſte 
Article eſt Article de le grande Chartre le Roy voet 
que ceo ſoit fait come la Petition demande. 


Ex Rot. clauſ. de Anno Regni Regis, Ed. I. prima, 
en Membrano 1. 

Thomas de Clere de Beck with captus & detent- 
in priſona de Northampton pro tranſgreſſione foreſt. 
habet literas Rogero de Clifford, Juſticiar* Foreſt - 
citra Trent. quod ponatur per Ball' Dat. apud 
Sanct. Martin. Magn.” London 20 die Octobr. 


ä Membrano 7. | 
- Stephanus de Lindley capt. & detent. in priſona 
= tranſgreſ. per ipſum fact. in foreſt. Regis de 
indley habet literas Regis Galfrido de Nevill, Ju- 
ſticiar. ultra Trent. quod ponatur per ballium. 


i Membrano 8. Y | 
Tho. Spademan _ & detent. in priſona de 
Oxon. pro morte Wilſielmi Winne unde rectat. eſt, 
_ literas Regis Vicec. Oxon. quod ponatur per 
_ 2 | 
5 Membrano . | 

Willielmus de Deane, Matheus Cruſt, Roger de 
Bedell, W. Halfrench, Robertus Wyat, Alexan- 
der Hareing, Harry de Shorne, Nicolas de Snodi- 
londe, Turgeſius de Hertfield, Robertus de Pole, 
& Ricardos Galiot, capti & detent. in priſona de 
Cant. pro morte Galfridi de Cottiller unde appel- 
lati ſunt, habent literas Regis Vic' Kan. quod po- 
nantur per ball' Dat. 23 Marti. „ 


* Clauſ. Anno 2 Ed. I. Membr. 12. 

Rex Rogero de Clifford, Juſticiar, Foreſt, citra 
Trent. mandamus vobis quod fi Robertus Unwin, 
capt. & detent. in priſona noſtra de Aylesbury pro 
tranſꝑreſ. Foreſt. noſtr. invenerit vobis 12 probos & 
legales homines de Ball. veſtra qui manucapiant eum 
habere coram Juſticiar. noſtr. ad placita Foreſt. cum 
in partes, &c. ad Stand. inde rectat. tunc apud Ro- 
bertum fi ſecundum Aſſiſam Foreſt. fuer. repleg. 
per dictos duodecim, interim traditur in Ball. ſicut 
pred. eſt & habeatis nomina illorum 12 hominum, 
Et hoc bre. &c. Dat. 27 Februar. 


Clauſ. Anno 2 Ed, I. Num. 14. 
Unwynus de Boycot, Galfridus de Wickeram, & 
Hugo de Stone, detent. in priſona Regis de Ayleſ- 
bury pro tranſgr. venationis habuit bre. direct. Ro- 


'. Debates in Parliament, 


4 Car. f. 


gero de Clifford Juſticiar, Foreſt. quod ſi ſecundum 
Aſſiſ. Foriſtæ erunt repleg. uſque advent. Juſticiar. 
Regis ad placita Foreſt. cum in partes illas venerint, 
Dat. apud Coddington, 28 die Decembr. 


| Numero 15. 

© Guilbert Conray de Keddington, & Hugo le 
Taylor de Keddington capt. & detent. in priſona 
ſancti Edmundi pro morte Edmundi Bunting unde 
rectati ſunt habuerint literas Regis vic" Suff. quod 
ponantur per Ball. | 


Clauſ. Anno 3 Ed I. Num. 11. | 

. Galfridus de Hairton captus & detentus in priſona 

Regis Ebor' pro morte Ade! Clerke, unde rectatus 

eſt habet literas Regis vic Ebor. quod ponatur per 
Ball' Dat. apud Weſtminſt. 15 Junii. 


Numero 20. 13 
- Robertus Belbarbe captus & detentus in priſona 
de Newgate pro morte Thomæ Pollard, unde rec- 


tatus eſt habet literas Regis vic. Midd. quod ponatur 
per Bal! Dat. 28 Februar. 


- - Clauf. num. 4 Ed. I. Membr. 5. 

Mandatym eſt Rado de Sandwica quod fi W. de 
Pattare, & Johannes filius ejus, Walterus Home, 
Walterus Cor wen, Henricus Path, & W. Cadegan, 
capt. & detent, in priſona Regis de Sanct. Brionell 
pto tranſgr. For. unde rectati ſunt, invenerint fibi 
12 probos & legales homines de Ball. ſu, viz. quili- 
bet eorum 12 qui eos manucapꝰ habere cgram Ja 
ciar. Regis ad placita Foreſt. cum in es illas ve- 
nerint ad ſtand. inde rectat. tunc ipſos Willielm. Jo- 
hannem, Walterum, Walterum, Henricum, & 


Willielm. pred. 12 fi ſecundum Aſſiff. fuer. repleg. 


tradantur in Ball* ut pred. eſt, & habeant ibi nomina 


* 


Ball* locum Regis 29 die Auguſti. 


illorum 12 hominum & hoc bre. Teſt, Rege apud 


+ i? 
* 


Clauſ. Anno 4 Ed. I. Membr. 16. 
Henricus filius Rogeri de Kenn de Cottesbrooke 
capt. & detent. in priſona noftra Northampton pro 
morte Simonis de Charrettell, unde appellatus eſt, 
habet literas Regis vic“ Northampton quod ponatur 
per ballum. e e 


| Clauſ. Anno 5 Ed. I. Membr. 1. 

Mandatum eſt Galfrid. de Nevil Juſticiar. Fo- 
reſt. ultr. Trent. quod S. Walterus de le Greene cap- 
tus & detentus in priſona de Nottingham pro tranſgr. 


For' iovenerit ſibi 12 probos & legales homines qui 
eum manucapiant, &c. ad ſtand' inde rectat. ſecun- 


dum aſſiſf. For* Regis tunc ibidem Walter. pred. 
12 traditur in ballium ſicut pred. eſt, Dat, 16 Nov. 


| Membrano 2. | 3 
Thomas de Upwell & Juliana uxor ejus capt. & 
detent. in priſona de Wynboteſham pro morte Ste- 
hani Southel, unde rectat. ſunt, habent literas vic 


orff. quod ponantur per Ballium. Dat. apud Ro- 
thelm 28 die Septembr. | | 


F Clauſ.: Ame 6 Ed. I. num. 2. 5 | 
Bilherus Peſtle captus & detentus fuit in priſona 5 


1 Regis de Norwic. pro morte Julianz quondam uxor 


ſue, unde reatus eſt & habet literas vic“ Norff. 
quod ponatur per Ball Teſte Rege apud Weſtminſt. 


12 Novemb. 
Membrano 


3 
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Mandatum eſt vic* Nottingham quod fi Tho, de 
Cudart rectat. de tranſgr. Foreſt. quod feciſſe dice- 
batur in F6reſt. de Sherwood, invenerit ſibi ſex pro- 
bos & legales homines de Balliva ſua qui eum ma- 
nucap' habere coram rege ad mandatum regis ad 
ſtand. rect. coram rege cum Rex inde cum eo loqui 
yoluerit, tune pred. Tho. pred. ſex hominib. tradat 
in ballium juxta manucapt. ſupradict. Dat. 15. die 
Decembr. Mo gg | 7 | | 
| | Membrano 4. 

Tho. Burrell captus & detent. in priſona Regis 
Exon. pro morte Galfrid. Geffard unde rectat. eſt 
habet literas Dom. Regis vic Devon. quod ponatur 
per ball. — > 

Clauſ. Anno 1 Ed. II. Membr. 1. | 

Johannes Brynn de Rollinwrith capt. & detent. 
in priſona Regis Oxon. pro morte Johannis de Sut- 
ton, unde rectat. eſt habet literas Regis vic. Oxon. 
quod ponatur per Ball. uſque prim. A ſſiſ. ſi ea oc- 
caſione, &c. Teſte Rege apud Briſtol, 28 Junii. 


N MMembrano 2. 

W. Spore Capell. capt. & detent. in priſona Re- 
gis Oxon. pro morte Johannis Spore unde indictatus 
eſt, & habet literas Regis vic Devon. quod ponatur 

r ballium uſque ad af Aſſiſ. ſi ea occaſione, 

c. Teſte rege apud Windſor 28 die Mali. 

Fm of? | CO 
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. Gilbertus Fairchild capt. & detent. in Gaole 
egis Dorceſter pro morte Hentici de Langton, unde 

indictat. eſt habet liceras quod ponatux per ballium 

ae adi, Teſts Rege wu Wei 

28 F. e e e in 1 acne T 350 


Clan Anno 2 Za. II. Memùr. 11 
Willielmus — —— — 2 — — 
priſona Regis Cant. pro morte Johannis de Sprin 
12 Ermona de Dunberke, unde rectatus eſt 
literas Regis vic“ Kanc* quod ponatur per Ball? 
uſque ad primam Aſif, ſi ea occaſione, &c. Teſte 
rege apud Ceſtre. 29 Junii. UT 
Radulph. Corynn capt. & detentus in Gaole Regis 
de Lincolne pro morte Willieimi filii Symonis Por- 
ter unde recta eſt & habet literas Regis vic? Lin- 
colne quod ponatur per Ball? uſque ad primum 
Aſſiſ. fi ea occaſione, &c. Teſte rege apud Sheene 
r eee 7. tr u Ef 
Johannes de Githerd _—_— detent, in priſona 
Regis Ebor' Pro morte Mathei Sampſon de Ebor* 
unde rectatus eſt habet literas Regis vic“ Ebot quod 
tur per Ball* uſque ad prim* Affiſ. Dat. apud 
e 


— 0 13 


Clauf. 3 Ed. II. Membr. 143. 
Adam de Pepper captus & detent. in Gaole Re- 
gis Ebor' pro morte'Henrici le Symer? de Eaſtrick 


relating to the Liberty of the Subjecꝭ. ; 
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ſtminſt: 7 die Febr. | 
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| Numero 14. 

Margareta uxor Willielmi Calbot capta & de- 
tenta in Gaole Regis Norwici pro morte Agnetis filia 
Willielmi Calbot, & Matildæ þrori ejuſdem Agnetis, 
unde rectata eſt habet literas Regis vic* Norff. quot 
ponatur per Ball* Teſte rege apud Sheene 22 Jan. 


| Numero 18. 
Johannes Frere captus & detent. in Gaole Regis 
Oxon. pro morte Adæ de Egeleigh unde rectat. eſt 
habet literas Regis vic* Devon. quod ponatur per 
Ball* Teſte apud Weſtminſt. 8 Decembr. 


- Clauſ. Ano 4. Ed. II. Membr. 7. - 
Robertus Shereve capt. & detent. in Gaole Regis 


unde rectatus eſt habet literas Regis vic Ebor quod | 
ponat* /per'Ball* uſque ad primum aſſiſ. Teſte 
apud We 


de Colceſtr. pro morte Roberti le Moigne, unde - 


rectat. eſt habet literas Regis vic* Eſſex quod pona- 
tur per Ball uſque ad prim' Aſſiſ. Dat. 22 die 


$ , 


Numiro 8. , 
W. Filius Roberti le Fiſhere de Shirborne capt. 
& detent. in Gaole Regis Ebor* pro morte Roberti 
le Monus de Norton, unde rectatus eſt habet litera 
Regis vic. Ebor. quod * per Ball. 1 
primam Aſſiſ. Dat. 25 April. 1 8 


Clauſe Amo 4 Ed. II. Munro 22. 
Thomas Ellis de Stanford capt, & detent. in pri- 
ſona Regis Lincolne pro morte Michaelis filii Wil- 
lielmi de Fodering, unde rectat. eſt habet literas Re- 
gis vic. Lincolne quod ponatur per Ball* uſque ad 
prim. Aſſiſ. Teſte Rege apud novam Weſtmonaſt. 


8 die Septembr. 


Sir Edward Coke took” up the Argument, as 
fo the rational part of- the Law; and began 
with this Introductron s. eee 

VuR Lordſhips havens ſeven Acts of 
1 Parliament in point, and thirty-one  prece- 


dents ſummarily collected, and with great under- 


ſtanding delivered; which 1 have peruſed, and un- 


derſtand them all thoroughly, and that there 


one of them againſt the reſolution of the Houſe of 


Commons. Twelve of the precedents are in terminis 
terminantibus, a whole Jury of precedents, and all in 
point; and to my underſtanding, they admit of no 
anſwer : but J am perſuaded in my conſcience, that 
a number of them was hever ſhewed at the Ning s- 
Bench, becauſe I know out of - whoſe quiver two of 
them came, and that they were not known' before. 
I am much tranſported with joy, becauſe of the 
hopes to proceed with good ſucceſs in this weigh 
buſineſs, your Lordſhips being ſo full of Juſtice, 
and the very theme and ſubject doth promiſe ſucceſs, 
5 | Which 


»The Lord-Prefident, who reported the Conference to the Houſe, begun thus: The Conference upon Mobdy Taft with the 


Lower Houſe, was about the Liberty of the Subject; to ſet this forth, they employed four Speakers: the firſt was Sr D Diggs, 

a Man of a vgluble and eloquent Sperch, his part was the Introduction; the ſecond was Mr. Liczleton, à grau and learned er; 

whoſe 2 was to repreſent the reſolution of the Houſe, and their Grounds whereupon they went; the third was Mr. Seiden, a 

t Antiquary and ＋ * Man, his part was to ſhew the Law, and the precedents in punt ; the fourth was the Lord Cote, 

at famous the Law, whoſe was to ſhew the reaſon of all that the others had faid all that which was ſaid 

was but an affirmance of the Common-Law. From a MS. belonging to the late Peter Le Neve, E/q; and wrote at that time, 
wherein the Conference is related, 0 k p 
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170 
which was, Corpus tum cauſa, the freedom of an 
_ Engliſkman, not to be impriſoned without cauſe 
ſhewn; which is my part to ſhew, and the reaſon 
and the cauſe why it ſhould be ſo. And I doubt not 
but we ſhall go on happily, and, my Lords, it wou'd 
be unſeaſonable to be prolix and copious, becauſe, 
quod intempeſtum injucundum. I would ſpeak here a 
little to ſome points which are not ſo clear and ob- 
vious, for otherwiſe perſpicua vera non ſunt proban- 
da, and to gild gold were idle and ſuperfluous ; there- 
fore ſhall briefly clear to your Lordſhips, ſome 
doubts made of the Statute of Veſtminſter, which 
fays, Sheriffs and others may not replevy men in 
priſon for four cauſes ; ; Fr 


1. For Death of a man. 
2. Commandment of the King. 
3. Abſolute command from the Juſtices 
4. For Matters of the Foreſt, ” 


I was once a Judge of the King's-Bench, and 


did wonder how the Judges of theſe times thus 
interpret the Statute. The Statute only ſhews what 
Sherifts can only do, by way of replevin ; the She- 
riffs Court is a petty and baſe Court, and not of Re- 
cord, where the Sheriff is not the Judge, but the 
Jurors, that is, Jobi a Note, and Jobn à Stiles, Mil- 
liam Roe, and Jobn Doe, and ſuch worthies as theſe, 
Again, the Statute faith there, he cannot be reple- 
vied if he be taken for the death of a man; and no 
marvel, who ever thought it? for the Scripture ſaith, 
Sanguis nullo modo expiari poteſt niſi Sanguine. But if 
he cannot be there replevied, at the King's-Bench he 
map, it is there done every day. Mr. Sheriff, you 
| ſhould replevy a man in ſuch a caſe, Ergo, not bail 
him, my Lords the Judges, (non ſequitur :) what 
not Judges bail? what not the King's- Bench, the 
higheſt Court of Record of ordinary juriſdiction, for 
the King's-Bench is higher than the Chancery. And 
this he prov'd by Heraldry, Additio probat minori- 
tatem, that addition proves the younger Brother, 
Now the Teſte of the King*s-Bench, is coram Dom. 
Rege, without any addition, but that of the Chan- 
cery, coram Dom. Rege in Cancellaria, with that 
additio of a Cadet a younger Brother. I am 
very ſorry 
for I am much delighted with theſe things, What, 
may not the Judges meddle with any thing in the 
Foreſt? if that were ſo, I would. never dwell in a 
Foreſt, to be wholly under the juriſdiftion of the 
Wardens and Regarders. Theſe gloſſes and interpre- 
tations are very ſtrange to me, and others who 
have been Judges. My Lords, all thoſe arguments 
offered unto your Lordſhips in this laſt conference, 
are of a double nature, 1. Acts of Parliament. 2. 
Judicial Precedents, For the firſt, I hold it a pro- 
r argument for your Lordſhips, becauſe you, m 
rds Temporal, and you, my Lords Spiritual, 
gave your aſſent unto thoſe Acts of Parliament; and 
therefore if theſe cannot perſuade you, nothing can. 
For the ſecond, which are judicial precedents, it is 
Argumentum ab authoritate, and Argumentum ab au- 
thoritate valet affirmative; that is, I conceive, thoꝰ it be 
no good argument to ſay negatively, the Judges bave 
given no opinion in the point, Ergo, that is not law; 
yet affirmatively concludes well: the Judges have 
clearly delivered their opinions in the point, Ergo, it 
is good law; which I fortify with a ſtrong axiom, 


- 


* Fide the Writ 4 Native habende. 
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I am ſo much ſtraitned for want of time, 
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Neminem oportet ſapientiorem ef: legibus, as long as 
theſe laws ſtand unrepealed. Now theſe two argu- 
ments being ſo well preſſed to your Lordſhips by 
my Colleagues, I think your Lordſhips may won- 
der what my part may be; it is ſhort, but ſweet: 
it is the reaſon of all thoſe laws and precedents, and 
reaſon muſt needs be welcome to all men; for all 
men are not capable of the , underſtanding of the 
law, but every man is capable of reaſon. And thoſe 
reaſons I offer to your Lordſhips, in affirmance of 
the ancient laws and-precedents made for the liberty 
of the ſubject, againſt impriſonment without cauſe 
expreſſed, -and ſhall ſhew them in order and me- 
thod, to confirm the ſame. , 


1. Are iſa. © _, 
2. A minori ad majus. 
3. From the remedies provided. 
4. From the extent and univerſality of the ſame, 
5. From the infiniteneſs of the time. 
6. A Fine. 
> 


The firſt general,reaſon is, à re ip/a, even from 
the nature of impriſonment, ex viſceribus cauſe ; fot 
I will ſpeak nothing but ad idem, be it cloſe or other 
impriſonment: and this argument is threefold, be- 
cauſe an impriſoned man upon will and pleaſure is, 

1. A Bondman. N | 

2. Worſe than a Bondman. 5 

3. Not ſo much as a man; for mertuus homo non 
et homo,''a priſoner is a dead man. 

1. No man can be impriſoned upon will and 
2 of any, but he that is a Bondman and Vil- 
ein, for that impriſonment and bondage are propria 
quarts' modo to Villeins . Now propria quarto mods, 
and the ſpecies, are convertible ; whoſoever is 4 
Bondman, may be impriſoned upon will and plea- 
ſure; and whoſoever may be impriſoned upon will 
and pleaſure, is a Bondman. 135 

2. If a Freeman of England might be impriſoned 
at the will and pleaſure of the King or his command- 
ment, then were they in worſe caſe than Bondmen 
or Villeins ; for the Lord of a Villein cannot com 
mand another to impriſon his Villein withe 
cauſe, as of diſobedience, or refuſing to ſerve, 
as it is agreed in the year- books. And here he ſaid, 


that no man ſnould reprehend any thing that he ſaid 


out of the Books or Records: he ſaid +, he 
would prove a Freeman, impriſonabis upon com- 
mand or pleaſure, without cauſe expreſſed, to be 
abſolutely in worſe caſe than a Villein; and if he 
did not make this plain, he deſired their Lordſhips 
not to believe him in any thing elſe: and then pro- 
duced two Book - caſes, 7 E. III. fol. 50. in the new 
print, 348 old print. A Prior had commanded 
% one to 1 6 his Villein, the Judges were rea- 
« dy to bail him, till the Prior gave his. * 
« that he refuſed to be Bailiff of his Manor; an- 

e that ſatisfied the Judges, 2d Caſe, 33 Ed. III. 
« title Treſp. 253. in Faux impriſonment, it was of 
% an. Abbot, who cammanded one to. take and 


. « detain his Villein, but demanded his cauſe ; he 


gives it, becauſe he refuſed, being thereunto re- 
«* quired, to drive his Cattle. + +, , 
Ergo, Freemen impriſoned without caufe 
« ſhewn, are in worſe caſe than Villeins, that muſt 
© have a cauſe ſhewn them why they are impri- 
cc ſoned . 4 \ Id Fi * 
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4 2, A Freewan impriſoned without cauſe, is ſo 

« far from being a Bondman, that he is not ſo much 
« as a man, but is indeed a dead man, and ſo no 
« man: Impriſonment is accounted in law a civil 
death, perdit domum, familiam, vicinos, patriam, 
« and is tolive amongſt wretched and wicked men, 
« malefators and the like.“ And that death and 


impriſohment was the ſame, he proved by an argu- 
ment ab effefis, becauſe they both produce the like 


immediate effects; he quoted a Book for this: If a 


man be threatned to be killed, he may avoid a feoff- 
ment of lands, giſts of goods, &c. 39 H. I. 65, Sc. 
ſo it is if he be threatned to be impriſoned ; the one 
is an actual, the other is a civil death. And this is 
the firſt general argument, drawn qà re ipſa, from 
the nature of impriſonment, to which res ipſa con- 
filium dedit. - | | 
+ The ſecond general reaſon he took alſo from his 
Books, for he ſaid he had no law, but what by great 
pains and induſtry he learnt at his Book, for at ten 
years of age, he had no more law than other men 
of like age : and this ſecond reaſon is, 4 minori ad 
majus; he takes it from Bracton, fol. 105, minima 
pana corporalis, eſt major qualibet pecuniaria. 

But the King himſelf cannot impoſe a Fine upon 


any man, but it muſt be done judicially by his 


Judges, per Juſticiarios in Curia, non per Regem in 
Camera; and ſo it hath been reſolved by all the 
Judges of England : he 2 3 K. II. fol. 11. 
The third general reaſon is taken from the num- 
ber and diverſity of remedies, which the laws give 
againſt impriſonment, viz. x ; 
Breve de homine replegiando. 
De odio & atia. 
Die Habeas Corpus. 
An Appeal of impriſonment, 
Breve de manucaptione. x 
Two of theſe - are antiquated, but the Writ de 
odio & atia is revived, for that was given by the 
Statute of Magna Charta, chap. 26.. and therefore 
though it were repeated by the Statute of 28 E. III. 
cap. g. yet it is revived again by Statute 42 E. III. 
cup, 1. by which it is provided, that all Statutes 
made againſt Magna Charta are void. Now the 
law would never have given ſo many remedies, if 
the Freemen of England might have been impriſon- 
ed at free will and pleaſure. | 
The fourth general reaſon is from the extent and 
univerſality of the pretended power to impriſon: 
for it ſhould extend not only to the Commons of 
this Realm, and their poſterities, but to the Nobles 
of the Land, and their Progenies, to the Biſhops 
and Clergy of the Realm, and their Succeſſors. And 
he gave a cauſe why the Commons came to their 


Lordſhips, Commune periculum commune requirit au- 


xilium. Nay, it reacheth to all perſons, of what con- 
dition, or ſex, or age ſoever; to all Judges and Of- 
ficers, whoſe attendance is neceſſary, c. without 
exception; and therefore an impriſonment of. ſuch 
an extent, without reaſon, is againſt reaſon. 

The fifth general reaſon is drawn from the indefi- 
niteneſs of time, the pretended power being limited 
to no time, it may be perpetual during life; and 
this is very hard: to calt an old man into priſon, 
nay, to cloſe priſon, and no time allotted for his 
coming forth, is a hard caſe, as any man would 
think that had been ſo uſed. And here he held it an 
unreaſonable thing, that a man had a remedy for 
his Horſe, or Cattle, if detained, and none for his 
Body thus indefinitely impriſoned ; for a priſon with- 
out a prefixed time, is a kind of hell. 

Vor. VII. 


* 


relating to the Liberty of the Subject. 


The ſixth and laſt argument is d Fine; and ſa- 
piens incipit & Fine, and he wiſhed he had begun 
there alſo ; and this argument he made threefold. 


Ab boneſto. This being leſs honourable. 
Ab utili, This being leſs profitable. 
A tuto, This Impriſonment by will and plea- 


ſure, being very dangerous for the 
King and Kingdom. 

1. Ab boneſto. It would be no honour to a King 
or Kingdom, to be a King of Bundmen or Slaves, 
the end of this would be both dedecus & damnim, + 
both to King and Kingdom, that in former times 
hath been ſo renowned. | 

2. Ab utili, It would be againſt the profit of the 
King and Kingdom, for the execution of thoſe laws 
before remembred, Magna Charta, 5 Edw. III. 25 
Edw. III. 28 Edw. III. whereby the King was in- 
hibited to impriſon upon pleaſure : you ſee (quoth 
he) that this was vetus querela, an old queſtion, and 
now brought in again, after ſeven Acts of Parlia- 
ment; I lay, the execution of all theſe laws are ad- 
judg*d in Parliament to be for the common profig 


.of the King and People ; (and he quoted the Roll), | 


this pretended power being againſt the profit of the 
King, can be no of his prerogative. 

He was pleaſed to call this a binding-reaſon, and 
to ſay, that the wit of man could not anſwer it; in- 
deed the great men kept this roll from being, print-, 
= but that it was equivalent in force to the printed 
rolls. | N 

3. A reaſon à fut. It is dangerous to the King 
for two reſpects; firſt, of loſs; ſecondly, of de- 
ſtroying the endeavours of men. Firſt, if he be 
committed without the expreſſion of the cauſe, 
though he eſcape, albeit in truth it were for Trea- 
ſon or Felony, yet this eſcape is neither Felony nor 
Treaſon ; but if the cauſe be expreſſed for ſuſpicion 
of Treaſon or Felony, then the eſcape, though it 
be innocent, is Treaſon or Felovy. [The Act, 
which is in Latin, is niſi cauſa pro qua captus, & in- 
priſonat. fuit tale judicium requirat, fi de ills pro legam 
S conſuetudinem terre fuiſſet convictus.] He quoted 
a cauſe in print like a reaſon of the law, not like e- 
mittitur at the riſing of the Court for there the pri- 
ſoner traditur in Ballium quod N Regis non 12 
Sufficiens cauſa : the King's command. He quoted 
another famous cauſe ; the Commons in Parliam 
incenſed againſt the Duke of Suffolt, deſire he 
ſhould be committed: The Lords and all the Judges, 
whereof thoſe great worthies, Preſcot and Farteſcue, 
were two, delivered a flat opinion,. that he ought 
not to be committed without an eſpecial cauſe. He 
queſtioned alſo the name and etymology of the Writ 
in queſtion, Corpus cum cauſa; Ergo, the cauſe mu 
be brought before the Judge, elſe how can he 
W N | $7 pO 

ly, he preſſed a place in the Goſpel, As 25. 
laſt verſe, where Feſtus ——— it * — N 
unreaſonable thing, to ſend a priſoner to a Roman 
Emperor, and not to write along with him the cauſę 
alledged againſt him: Send therefore no man a pri- 
ſoner, without his cauſes along with him, hoc fac & 
vives. And that was the firſt reaſon, à ſuto, that 
it was not ſafe for the King in regard of loſs, to 
commit men without a cauſe. 1 | 

The ſecond Reaſon is, that ſuch ommitments 
will deſtroy the endeavours of all men. Who will 
endeavour to employ himſelf in any profeſſion, either 
of War, Merchandize, or of any Liberal, Know- 
ledge, if he be but a tenant at will of his liberty? 
For no tenant at will, * ſupport or improve any 
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thing, becauſe he hath no certain eſtate z Ergo, to 


make men tenants at will of their liberties, deſtroys 
all- induſtry and endeavours whatſoever. And fo 


much for theſe ſix principal reaſons : taken, 


2. A minori ad majus. 
3. A remediis. 1 
4. From the extent and univerſality. 
5. From the infiniteneſs of the time. 
6. A fine. LEN 
Honour. 
Profit. 
| Loſs of Security. 
| Induſtry. 
Theſe were his Reaſons. 


Here he made another ion, That if a re- 
medy had been given in this caſe, they would not 
have meddled therewith by no means; but now that 
remedy being not obtained in the Ning Beneb, with- 
out looking back upon any thing that hath been 
done or omitted, they deſire ſome proviſion for the 
future only. And here he took occaſion to add 
four Book-caſes and Authorities, all in the point ; 
faying, that if the learned Counſel on the other ſide 
could produce but one againſt the Liberties, ſo pat 
and pertinent, oh ! how they could hug and cull it! 
16 H. VI. tit. monſtrance de fait 82. by the whole 
Court, the King in his preſence cannot command a 
man to be arreſted, but an action of falſe impriſon- 
ment lieth againſt him that arreſteth : If not the 
King in his royal preſence, then none others can do 
it. Non fic itur ad aſtra. 1 Hen, VII. 4. Huſſey 
reports the opinion of Markham, Chief - Juſtice to 


 Edw, IV. that he could not impriſon by word of 


mouth ; and the reaſon, becauſe the party hath no 
remedy ; for the law leaves every man a remedy of 
cauſeleſs impriſonment. He added, that Markham 
was a worthy Judge, though he fell into adverfities 
at laſt by the Lord Rivers's means. Forteſcue, chap. 
8. Propris ore nullus Regum uſus et, to impriſon any 
mama, Sc. 4 Eli Times bleſſed and renowned for 
Juſtice and Religion, in Plowder, 235. the Com- 
mon Law hath ſo admeaſured the King's preroga- 


tive, as he cannot prejudice any man in his inheri- 


tance ; and the greateſt Inheritance a man hath, is 
the liberty of his perſon, for all others are acceſſary 
to it: for thus he quoted the Orator Cicero, Major 
hereditas venit unicuique nuſtrum d Jure legibus quam 
à parentibus. bes 

And theſe are the Authorities he cited in this 


nee he propounded and anſwered two objec- 


tions: Firſt, in point of State; Secondly, in the 
courſe held by the Houſe of Commons. 
May not the Privy-Council commit, without cauſe 
ſhewed in no matter of State where ſecrecy is re- 
quired ? Would not this be an hindrance to his 
Majeſty*s fervice ? | 
Ix can be no prejudice to ron reaſon of 
matter of State, for the canſe muſt be of higher or 
lower nature. If it be for ſuſpicion of Treaſon, 
miſpriſion of Treaſon, or Felony, it may be by ge- 
neral words couched ;; if it be for any other thi 
of ſmaller nature, as con , and the like, the 


| particular cauſe muſt be ſhewed, and no inuividuum 


— 


vagien, or uncertain cauſe to be admitted. 


- 
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Again, if the law be ſo clear as you make it, why 
needs the declaration and remonſtrance in Parlia- 
ment ? | ; 

The ſubject hath in this caſe ſued for remedy in 
King's-Bench by Habeas Corpus, and found none; 
therefore it is neceſſary to be cleared in Parliament. 
And here ended his diſcourſe. And then he made 
a recapitulation of all that had been offered unto 
their Lordſhips, that generally their Lordſhips had 


been adviſed by the moſt faithful Counſellors that can 


be; dead men, theſe can't be daunted by fear, nor 
miſled by affection, reward or hope of preferment, 
and therefore your Lordſhips might ſafely believe 
them: particularly their Lordſhips had three ſeve- 
ral kinds of — | 


1. Acts of Parliament, judicial Precedents, good 
Reaſons. Firſt, you have had many ancient Aqs 
of Parliament in the point, beſides Magna Charta; 
that is, ſeven Acts of Parliament, which indeed are 
thirty-ſeven, Magna Charta being confirmed thirty 
times, for ſo often have the Kings of England given 
their Royal Aſſent thereto. | | 

2. Judicial Precedents of grave and reverend 
Judges, in terminis terminantibus, that long fince 
departed the World, 'and they were many in num- 
ber. Precedents being twelve, and. the Judges 
four of a Bench made four times twelve, and that 
is forty-eight Judges. | 

3. You have, as he termed them, vividas ratio- 
nes, manifeſt- and apparent reaſons : towards the 
concluſion he declareth to their Lordſhips, that 
they of the Houſe of Commons have, upon great 
ſtudy and ſerious conſideration,” made a great mani- 
feſtation unanimouſly, Nullo contradicente, concern- 
ing this great liberty of the ſubject, aod have vin- 
dicated and recovered the body of this' fundamental 
liberty, both of their Lordſhips and themſelves, from 
ſhadows, which ſome times of the day are long, 
ſome times ſhort, and ſome times long again ; and 
therefore we muſt not be guided by ſhadows : and 
they have tranſmitted to their Lordſhips, not capita 
rerum, heads or briefs, for theſe compendia are dif- 
pendia; but the Records at large, in terminis termi- 
nantibus. And ſo he concluded, that their Lordſhips 
are involved in the ſame danger, and therefore ex 
congruo & condigno, they deſired a conference, to the 

their Lordſhips might make the like deelara- 
tion as they had done; Commune periculum requirit 
commune auxilium ; and thereupon take ſuch further 
courſe, as may fecure their Lordſhips and them, 
and all their poſterity, in enjoying of their ancient, 
undoubted and fundamental liberties. 


The ſubſtance of the Objeftions made by Mr. Attor- 
ney-General (Sir Robert Heath) Before a Commit + 
tee of both Houſes, to the t that was 

' made by the Houſe of Commons, at the firſt Conſe- 

rence with the Lords. 0 2 


A Fr R the firſt conference, which was deſired 
- by the Lords, and had by a Committee of 
both Houſes in the Painted Chamber, touching 
the Reaſons, Laws, Acts of Parliament, and 
Precedents concerning the Liberty of the petſon 
of every Freeman; Mr. Attorney-General being 
heard before the Committee of both Houſes, as it 
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was aſſented to by the Houſe of Commons, that he 
might be, before they went up to the conference; 
after ſome preamble made, wherein he declined 
the anſwering all Reaſons of Paw, and Acts of 
Parliament, came only to the precedents uſed 
in the argument before delivered ; and ſo endea- 
voured to weaken the ſtrength of them, that had 
been brought in behalf of the ſubjects, and to ſhew 
that ſome other were directly contrary to the Law, 
comprehended in the reſolutions of the Houſe of 
Commons, touching the bailing of priſoners, re- 
turned upon the Writ of Habeas Corpus to be com- 
mitted by the ſpecial command of the King, or 
the Council, without any cauſe ſhewed, for which 
by Law they ought to be committed. And the 
courſe which was taken (it pleaſed the Com- 
mittee of both Houſes to allow of) was, that Mr. 
Attorney ſhould make his objections to every par- 
ticular precedent, and that the Gentlemen ap- 
pointed, and truſted herein by the Houfe of Com- 
mons, by ſeveral replies ſhould ſatisfy the Lords 
touching the objections made him, againſt, 
or u every particular, as the order of the 
precedents ſhould lead them. He began with the 
firſt twelve precedents that were uſed y the Houſe 
of Commons at the conference defired by them, to 

e that priſoners returned to ftand ſo committed, 
were delivered upon bail by the Court of King's- 


Bench. | 
's caſe, in the 18 


- The firſt was that of Bi 
Edw.'TI. Rov. 33. 
To this he objected ; firſt, that in the return of 
him into the Court, it did not appear, that this Bil- 
defton was committed by the King's command; and 
ſecondly, that in the Record it did appear alſo that 
he had been committed for ſuſpicion of counter- 
feiting the great Seal, and ſo by e nce was 
bailable by the Law, in regard there appeared a 
cauſe why he was committed: in which caſe it 
was granted by him (as indeed it was -pla and 
agreed of all hands) that the priſoner is bailable 
though committed by command of the King. And 
he ſaid that this part of the Record, by which it 
appeared he had committed for ſuſpicion of 
Treaſon, was not obſerved to the Lords in the 
nt before uſed 3 and he-ſhewed alſo to the 
Lords, that there were three ſeveral kinds'of Re- 
cords, by which the full truth of every award, or 
bailing upon an Hobeas Corpus is known. | Firſt, the 
Remembrance-Roll, wherein” the award is given; 
ſecondly, the File of the' Writ and'the Return ; and 
thirdly, the Scruet-Roll or Scruet num, wherein 
the bail is entred, and that only the Remembrance- 
Roll of this caſe was to be found: and that if the 
other two of it were (extant, he doubted not but. 


that it would appear alſo, that upon the return ĩt- 


ſelf, the cauſe of the commitment had been ex -- 


preſſed. And ſo he concluded, that this proved 
not for the Reſolution of the Houſe of Commons, 


touching the matter of bail, where a prifoner was 
committed by 
cauſe ſhewed. | 26k 1# 
To thefe objections the reply was, Firſt, that it 


was plain that Bildefton” was committed by the 


King's expreſs command. For ſo the very words 
of the Writ are to the Conſtable of the Tower, 
quod eum teneri & cuſtodiri facias, c. than which 
nothing ean more fully expreſs eee 
the King's command. Secondly, however it be 
true, that in the latter patt of the Record it doth. 
appear, ” that Billefon had been committed for 


LE. 
. . 


the King's ſpeciat command without 


by 


' ſuſpicion of Treaſon, yet if the times of the pro- 


ceeding, expreſſed in the Record, were obſerved, 
it would be plain that the objection was of no 
force; for this one ground, both in this caſe and 
in all the reſt, is infallible, and never to be doubted 
of in the Law, That Juſtices of every Court adjudge © 
of the force and ſtrength of a Return out of the body 

of itſelf only, and as therein it appears. Now 
in Eaſter Term in the 18 Edward III. he was 
returned and broufit before them, as committed 


only by the Writ z wherein no cauſe is expreſſed, 


and the Lieutenant and the Conſtable of the 
Tower, that brought him into the Court, ſay 
that he had no other Warrant to detain him 31 
breve prediftum, wherein there was no mention of 
any cauſe ; and the Court thereupon adjudged, 
that Breve prediffum or that ſpecial command, 
was not ſufficient cauſe to detain him in priſon, 
and thereupon he is by judgment of the Court in 
Eafter Term let to Mainpriſe. But that part of 
the Record wherein it appears, that he had indeed 
been committed for ſuſpicion of Treaſon, . is of 
Trinity-Term following, when the King, after the 
letting of him to Mainpriſe, ſent to the Votes that 
they ſhould diſcharge his Mainpriſe, becauſe no 
man profecuted him. And at that time it a 
(but not before) that he had been in for ſuſpicion 
of Treafon ; ſo that he was returned to ſtand com- 
mitted” by the King's ſpecial command only, with- 
out cauſe ſhewed, in Eafter-Term, and then by 
judgment of. the Court let to Mainpriſe, (which to 
this 1 is but the fame with bail, though 
otherwiſe it differ.) And in the Term following 
upon another occaſion the Court knew, that he 
had been committed for ſuſpicion of Treaſon, 
which has no relation at all to the letting of him 
to Mainpriſe, nor to the judgment of the Court 
then given; when they did not, nor could poſſibly _ 
know any cauſe, for which the King had committed 
him. And it was ſaid, in behalf of the Houſe of 
Commons, that they had not indeed in their Argu- 
ment e uſed this latter part of the Record of 
Nilleſton s caſe, becaufe it being only of Trinity-Term 
following, could not concern the reaſon of an award 
given by the Court in Eaſter-Term next before; 
yet EY that the had moſt faithfully, 
at the time of their argument, delivered in to 
the Lords, as indeed they had a perſect copy at 
of the whole Record of this cafe ; as they had 
done alſo of all other precedents whatſoever cited 
by them ; inſomuch as in truth there was not one 
ent of Record on either fide, the copy where- 
of they had not delivered in likewiſe, nor did Mr. 


the Attorney mention any one beſides thoſe that were 


ſo delivered in by them. And as touching thoſe 
three kinds 
the Return and File of the Writ, and Scruets ; it 
was anfwered by the Gentlemen employed by the 
Houſe of Commons, that it was true, that the 
Scruet and the Return of this caſe of Bi/d:fon was 
not to be found; but that did not leſſen the weight 
of the precedent, becauſe always in the award or 
8 drawn up in the Remembrance Roll, the 
cauſe (whatſoever it be) when any is ſhewed, upon 


the Return is always expreſſed, as it appears clearly 


the conſtant entries of the King's-Bench- Court. 
that if any cauſe had appeared unto the Court, 
it muſt have appeared plamly in that part of the 
Roll, which belongs to Eaſter-Term, wherein the 


judgment was given: but the return of the com- 


mitment by che King's command without cauſe 
| ſhewed, _ 


of Records, the Remembrance-Roll, 
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ſhewed, and the judgment of the Court, that the 
priſoner was to be let to mainpriſe, appears therein 
only. And ſo notwithſtanding any objection made 

Mr. Attorney, the cauſe was maintained to be a 
clear proof, among many others, touching that reſo- 
lution of the Houſe of Commons. 

To the ſccond of theſe twelve, which is Parker's 
caſe, in the 22 H. VIII. Rot. 37. his objections 
were two; firſt, that it is true, that he was return- 
ed to be committed per mandatum Domini Regis; 
but it appeared that this command was certified to 
the Sheriffs of London by one Robert Peck gentle- 
man, and that in regard that the command came no 
otherwiſe, the return was held inſufficient, and that 
therefore he was bailed. Sccondly, that it ap- 
pears alſo in the Record, that he was committed 
pro ſuſpicione feloniæ ac per mandatum Domini Re- 
gis: ſo that in regard that the expreſſion of the 


cauſe of his commitment, ſuſpicion of felony, 


precedes the command of the King, therefore it 
muſt be intended that the Court took the cauſe why 
the King committed him to be of leſs moment than 


; _- felony, and therefore bailed him. For he objected, 


that even the Houſe of Commons themſelves, in 
ſome arguments uſed by them, touching the inter- 
pretation of the Statute of Veſtminſter the firſt, cap. 
15. about this point, had affirmed, that in enume- 
ration of particulars, thoſe of greateſt nature were 


firſt mentioned, and that it was ſuppoſed, that 


' ſuch as followed were uſually of leſs nature or mo- 


ment. 


'irſt, becauſe 


by Robert Peck, altered not the caſe : 


the Sheriffs in their return took notice of the com- 
mand as what they were aſſured of ; and then how-. 


ſoever it came to them, it was of equal force, as 
if it had been mentioned without reference to Peck. 
Secondly, as divers Patents paſs the great Seal 


by Writ of Privy-Seal, and are ſubſcribed per bre- 


ve de privato figilla ;, ſo diverſe per ipſum Regem, 
are ſo ſubſcribed ; and oftentimes in the Roll o 
former times, to the words per ipſum Regen, are 


added nunciante A. B. So that the King's com- 


mand generally, and the King's command related 
or certified by ſuch à man, is to this purpoſe of 
like nature. Thirdly,” in the late great caſe of 


Habeas Corpus, where the return of the commit- 
is mibi 
fienificatum per Dominos de private Concilio , the 


ment was per ſpeciale mandatum Domini 


ourt of King's-Bench did agree, that it was the 


ſame, and of like force as if mibi fignificatum, Cc. 
had not followed, and that thoſe words were void. 


According whereunto, here alſo mandatum 


Dom, Regis nunciatuw 


had been only per mandatum Domini Regis in place 


of it: but the objection there was made of another 
kind, às was delivered in the firſt argument, made out 
of precedents in behalf of the Houſe of Commons. 
Therefore to the ſecond objection touching the 


courſe of enumeration of the cauſes in the return, 
it was ſaid, that howſoever in ſome Acts of Par- 


liament, and elſewhere in the ſolemn expreſſions, 
uſed in the Law, things of greater nature pre- 
ceded, and the leſs follow ; yet in this caſe, the 


contrary was moſt plain, for in the return it appears 


that there were three cauſes for detaining the pri - 


3 


But the reply was to the firſt objection, that the 
addition of the certifying of the 70 * command 


Robert Pect, had been 
wholly omitted and void likewiſe. And in truth 
in that late caſe, this caſe of Parker was cited both 
at the Bar and Bench: and at the Bench it was 
interpreted by the Judges no otherwiſe, than if it 


| 4 Car. I. 


"ty 
ſoners: Surety of the peace, ſuſpicion of felony, 
and the King's command : and Surety of the peace 
is firſt mentioned, which is plainly leſs than felony. 
And therefore it is plain, if any force of argument 
be taken from this enumeration, that the contrary 
to that which Mr. Attorney inferred is to be con- 
cluded ; that is, that as felony is a greater cauſe 
than Surety of the peace, ſo the matter whereupon 
the King's command was grounded, was greater 
than Felony. But in truth this kind of argument 
holds neither way here, and whatſover the cauſe 
were, why the King committed him, it was im- 

ſible for the Court to know it: and it alſo might 
of very high moment in matter of State, and 
yet of far leſs nature than felony. All which ſhews, 


that this precedent hath its full force alſo, according 


as it was firſt uſed in argument by the Houle of 
Commons. c | 

To the third of theſe, which is Bincks's caſe in 
the 35 H. VIII. Rot. 33. the objection was, that 
there was a cauſe expreſſed, pro ſu/picione felonie : 
and though pro aliis cauſis illos moventibus were ad- 
ded in the return, yet becauſe in the courſe of enu- 
meration, the general name of aliis coming after 
particulars, includes things of leſs nature than the 


: particu doth, therefore in this caſe „ — of 


elony being the firſt, the other cauſes afterwards 
2 mentioned muſt be intended of leſs nature, 
or which the priſoner was bailable, becauſe he was 
bailable for the greater, which was ſuſpicion of fe- 
lony. Hereunto it was replied, that the argument 
of enumeration in theſe caſes is of no moment, as is 
next before ſhewed : and that altho' it were of any 
moment, yet aliæ cauſe, though leſs than felony, . 
might be of very great conſequence in matter of 
State, which is pretended uſually upon general re- 
turns of command, without cauſe ſhewed ; and it 
is moſt plain, that the Court could not poſſibly 
know the reaſons, why the priſoner here was com- 
mitted, and yet they bailed him, without lookin 
further after any —_— thing under that title — | 


f matter of State, which might as well have been in 


this caſe as in any other hat ſoever. 3066 
To the fourth of .theſe- which is Over/on's caſe, 
in Paſch. 2 & 3 Phil. & Mar. Rot. 58. And to 
the fifth, which is Nætpori's caſe, Paſeb. Phil. & 
Mar. 4 & 5 Rot. 45. only theſe objections were ſaid. 
over again by Mr. Attorney, which are mentioned 
in the argument made out of the precedents in be- 
half of the Houſe of Commons at the firſt conſe- 
rence z. and in the ſame argument are fully and clearly 
ſatisfied, as they were in like manner now again. 
To the ſixth of theſe, which was Lawrence's caſe, 
9 Eliz. Roz. 35. and the ſeventh, which is Conftable's 
Paſeh.  g Eliz. Rot. 68. the ſame. objections were 
likewiſe, ſaid over again by Mr. Attorney, that are 
meationed, and are clearly and fully anſwered in 
the argument made at the conference out of pte - 
cedents in behalf of the Houſe of Commons ; the 
force of the objection being only, that it appeared 
in the margin of the Roll, that the word Pardon 
was written: but it is plain that the word there 
hath no reference at all to the reaſon why they were 
bailed, nor could it have, reference to the cauſe why 
they were committed, in regard the cauſe Why 
they were committed is utterly unknown, and was 
not ſne wet. | oa 
To the eighth of theſe precedents, which was 
Browning's caſe, Paſcb. 20 Eliz. Rot. 72. it was 
ſaid by Mr. Attorney, that he was bailed by a 
letter from the Lords of the Council, directed to 
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the Judges of the Court; but being aſked for that 
jetter, or any teſtimony of it, he could produce 
none at all z but ſaid, he thought the teſtimony 
of it was burnt, among many other things of the 
Council-table at the burning of the Banqueting- 
Houſe: , hs 

To the gth, being Hareconrt's caſe, Paſeb. 40 
Eliz. Rot. 62. The ſelf- ſame objection was made 
by him, but no warrant was ſhewed to maintain his 
objection. 5 

To the 10th, which is Catesby*s caſe, in vacatione 
Hill. 43 Eliz. he ſaid that it was by direction of a 
Privy-Seal from the -Queen ; and to that purpoſe 
he ſhewed the Privy-Seal of 43 Eliz. which is at 
large among the tranſcripts of the Records con- 
cerning bails taken in caſes, where *thE King or the 
Lords aſſented. But it was replied, that the Privy - 
Seal was made only for ſome particular Gentlemen 
mentioned in it, and for none other, as indeed ap- 

rs in it: and then he ſaid, that it was likely that 
Catesby here had a Privy-Seal in this behalf, becauſe 
thoſe other had ſo; which was all the force of his 
objection. RP = 

To the 11th of theſe, which is A caſe 
in Hill, 12 Fac, Rot. 153. he ſaid, that the Lords 
of the Council ſent a letter to the Court of King's- 
Bench to bail him. And indeed he produced a 
letter, which could not by any means be found 
when the arguments were madg at the firſt confe- 
rence: and this letter, and a copy of an obſcure 
report made by a young ſtudent (which was brought 
to another purpoſe, as is hereafter ſhewed) were 
the only things written of any kind that Mr: Attor- 
ney produced, beſides the particulars ſhewed by the 
Houſe of Commons at the firſt conference. To 


this it was replied, that the letter was of no mo- 


ment, being only a direction to the Chief - Juſtice, 
and no matter of Record, nor any way concerning 
the reſt of the Judges: and beſides, either the pri- 
ſoner was bailable by the Law, or not bailable 1 


if bailable by the Law, then he was to be bailed 


* 
/ 


without any ſuch letter ; if not bailable by the Law, 
then plainly the Judges could not have bailed him 
upon the letter, without breach of their oath, which 
is, That they are to do juſtice according tothe Law, 
without having reſpef? to any command whatſoever. 
So that the letter in this caſe, or the like in any 
other caſe, is for point of Law to no purpoſe, nor 
hath any weight at all by way of objection againſt 
am the Record and the Judgment of the Court 
us. $ 

To the 12th and laſt of theſe, which is Sir Tho- 
mas Monſon's caſe in the 14 Fac. Rot. 147. the ſame 
objection only was ſaid over by him, which was men- 
tioned and clearly anſwered in the argument; and 


that one ground which is infallible, That ihe judg- 


ment upon a return is to be made only out of what ap- 
pears in the body of the return itſelf, was again in- 
ſiſted upon in this caſe, as it was alſo in moſt of the 
reſt, And indeed that alone which is moſt clear 
Law, fully ſatisfies almoſt all kind of objections, that 
have been made to any of theſe. precedents ; which 
thus rightly underſtood, are many ample teſtimonies 
of the Judgment of the Court of King's-Bench, 
touching this great point, in the ſeveral ages, and 
reigns of the ſeveral princes under which they fall, 
After his objections to the twelve, and the replies 
and. ſatisfaQtions given to theſe objections, he came 
next to thoſe wherein the aſſent of the King and 
Privy-Council 6 * to have been upon the en- 
largement : but he made not to any of theſe any 


relating-to the Liberty of 


Nopher Burton, in the third of them, which is 


upon Habeas Corpus, or otherwiſe upon 
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other kind of objections v hatſoever, than ſuth ad 
are mentioned and clearly anſwered (as they were 
now again) in the argument made at the firſt con- 
ference: And for ſo much as concerns letters of 
aſſent or direction, the ſame was here ſaid again hy 
way of reply to him, as is before ſaid touching the 
letter in Beckwith's caſe; — 11852 
After theſe were diſpatched, he came to urge 
the eight precedents; ; ag ſeemed to make fot 
the other ſide againſt. the reſolution of the Houſe 
of Commons: which eight were uſed, and copies 
of them alſo wete given in to the Lords at the firſt 
conference: | 1 
Of theſe eight, the firſt four were urged by him; 
as being of one kind; the difference of them only 
being ſuch, that, ſave only in the names of priſons 
and of perſons, they are but the ſelf-ſame: | 
To the force of theſe four he objected thus; that 
Richard Everard (for the purpole) in the firſt of 
them, which is 5 H. VII: Rot: 18: Roger Cherry in 
the ſecond of them, which is 8 H. VII: Rot: 12. Chri- 
H. 
VII. Rot: 14: and George Urſewick in the 1 of 
them, which is 19 H. VII. Rot. 13. were returned 
into the King's-Bench upon ſeveral Writs of Habeas 
Corpns, to have been committed and detained in the 
ſeveral priſons whence they came per mandatum Do- 
mini Regis, and that upon that return they were 
committed to the Marſhal of the King's-Bench g 
and that however it had been objected againſt thoſe 
precedents, that this kind of commitment was bx 
the courſe of that Court, always dose before the 
bailing of the priſoner, yet that it did not appear 
that they were bailed. 4 | 
The Reply to this objection was; That by con- 
ſtant courſe of King's-Bench, whoſoever came in 
any Wrie 
in that Court, cannot be bailed until he be firſt 
committed to the Marſhal of that Court z and tha 
thence it was, that all thoſe four were committed 
to the Marſhal, as appears by the entry, Qui com- 
miltitur Mariſcallo, &c. which is the uſual entry 
in ſuch a caſe, and that the Clerks of that Court 
acknowledge this courſe and entry to be moſt con- 
ſtant, So that all the inference, that can be made 
out of theſe four is, that four priſoners being 
brought from four ſeveral priſons by Habeas Corpus 
into the King's-Bench, and returned to ſtand com- 
mitted per mandatum Domini Regis, were ſo far from 
being remanded by the Law, that in all theſe four 
caſes, they were firſt taken from the ſeveral priſons; + 
wherein they had been detained, by fuch a general 
command (which could not have been if they had 
not been adjudged in every one of the caſes to have 
been bailable by the Court) and that this commits. 
ment of them to the Marſhal of the King's-Bench, 
was the firſt ſtep towards the bailing of them, as 
in all other caſes. But that it appears not, that 
either they ever demanded to be bailed, or that they 
were able to find ſufficient bail: and if they did not 
the one, or could not do the other, it may follow 
indeed that they were not bailed, But this commit- 
ment to the King's- Bench being the firſt ſtep to the 
bailing of them (as by the conſtant courſe it is) 
ſhews moſt plainly that they were bailable by the 
Law, which is the only thing in queſtion; So that 
altho? . theſe four precedents were ranked among 


them, that may ſeem to make againſt the reſalution 


of the Houſe of Commons, which was done, both 

becauſe they have this ſmall colour in them for the 

other fade, to any man that is not acquainted with 
| | the 


ö 
| 
| 
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the nature and reaſons of the entries, and courſes 


of the Court of King's-Bench, and alſo becauſe all 
or ſome of them had been uſed in the late great 


caſe in the King's-Bench, as precedents that made 


againſt the liberty claimed by the ſubject; yet in 


truth, all four of them do fully prove their reſolu- 


tion: that is, they plainly ſnew that the Court of 
King's-Bench in every one of them reſolved, that 
the priſoners ſo committed were bailable, otherwiſe 
they had been remanded, and not committed to the 


_ - Marſhal of the King's-Bench. And this was the 


anſwer to the objection made by Mr. Attorney up- 
on thoſe four precedents, being all of the time of 
King Henry the ſeventh. ; 

To the fifth of theſe eight, being Edward Page's 
caſe, in 7 H. VIII. Rot. 23. Mr. Attorney object- 
ed thus: He ſaid that Edward Page was committed 
to the Marſhalſea of the Houſhold, per mandatum 
Domini Regis ibidem ſalvo cuſtodiend. &c. Yui com- 
mittitur Mariſcallo, &c. Hoſpitii Domini Regis. By 


which it appeareth, as he faid, that the Court re- 


manded him back to the priſon of the Marſhalſea 
of the Houſhold: and he ſaid, that whereas it had 
been objected at the firſt conference, that there was 
was ſome miſtaking in the entry ; he conceived in- 
deed that there was a miſtaking, but it was that the 
Clerk had centred committitur for remittitur, and 
that it ſhould have been Qui remittitur Mareſcallo 
heſpitii Domini Regis: for when ever they remand- 
ed the priſoner, remi/titur, and not commiltitur 
ſhould be entred. And that miſtaking, being ſo 
rectified and underſtood, he conceived it was a di- 
rect precedent againſt the reſolution of the Houſe of 
Commons. | 

To this it was anſwered by the Gentlemen of the 
Houſe of Commons, That there was no doubt in- 
deed, but that a miſtake was in the entry by the 
Clerk, but that the miſtaking was quite of another 
nature. The addition of thoſe words, hoſpitzi Dom. 
Regis, was the. miſtaking, and the entry ſhould 
have been, gui committitur Mareſcallo, Sc. only; 
that is, he was committed to the Marſhal of the 
King's-Bench ; and ſo indeed the force of this pre- 
cedent ſhould be but juſt the ſame with the firſt 
four: but the ignorance of the Clerk that entred it, 
knowing not how to diſtinguiſn between the Mar- 
ſhal' of the Houſhold and the Marſhal of the 
King's-Bench, was the cauſe of the addition of theſe 
words ho pitii Dom. Regis. i 

And to confirm fully this kind of interpretation 
of that precedent, and of the miſtaking of it, it 
was obſerved by the Gentlemen of the Houſe of 
Commons, that there is in the margin of the Roll 


an infallible character that juſtifies ſo much. For 


by the courſe of that Court, whenſoever a priſoner 
is committed to the Marſhal of the King's-Bench 
and not remanded, the word Mareſcallo is written 
in the margin ſhort by Marr” turned up; and that 
is never written there, but when the meaning and 
ſenſe of the entry is, that the priſoner is committed 


to the priſon of the ſame Court. Now in this caſe 


Marr in the Margin is likewiſe written: which 
moſt clearly ſhews that the truth of this caſe was, 


that this Page was committed to the Marſhal of the 


King's-Bench, and- not remanded ; which if it had 
been, neither could the entry have been committitur, 
nor ſhould the margin of the Roll have had Marr 


written in it. 


And thus they have anſwered Mr. Attorney's. 


objections touching this precedent,” and concluded. 
that now, beſides the firſt four of the eight, they- 
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Parliament, 
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had another, and ſo five to prove that a priſoner 
committed per mandatum Domini Regis, generally 
was bailable by the judgment of the Court. * How- 
ever, it appears not in theſe particulars that they 
were bailed ; which perhaps they were not, either 
becauſe they prayed it not, or becauſe they could 
not find ſufficient bail, | 
The ſixth of theſe precedents, being the caſe of 
Thomas Cæſar, in the 8 Fac. Regis Rot. 99. Mr. 
Attorney objected to it thus; That Czar being 
committed per mandatum Domini Regis to the Mar- 
ſhalſea of the Houſhold, was returned upon Habeas 
Corpus to be ſo committed, and therefore detained 


in priſon, and that the entry is, Qui committitur 
priſonæ Mareſcal. prædict. by which it appears clear- 


ly, that. he was remanded to the ſame priſon from 
whence he came. 

To this the Gentlemen of the Houſe of Com- 
mons gave this anſwer: They ſaid, that the uſual 
entry of a remillitur, when it is to ſhew that the 
Court by way of judgment, or award upon a reſo- 
lution, or debate, remands the priſoner, is, remit- 
titur quouſque | legem deliberatus fuerit : but 
when they adviſe, or give way to the Keeper of 
the priſon to amend his return, or the like, then 
the entry is only remittitur generally, or remittitur 
priſonæ predict. But it was indeed affirmed by Mr. 
Keeling, a Clerk of great experience in that Court, 
that the entry of a Remit/itur generally, or remit- 
titur priſonæ preditie was indifferently uſed for the 
ſame, as remittitur quouſque, &c. Yet it was ex- 
preſsly ſhewed by the Gentlemen of the Houſe of 
Commons, that there was ſometimes à difference, 


and that ſo it might well be in this caſe. For in 


the laſt of theſe eight precedents, which is Sa/ton- 
Nall's caſe, they obſerved that remittitur priſone 
predifte is often uſed ; and that it is twice uſed only 
for a remanding, during the time that the Court 
gave leave to the Warden of the Fleet to amend 
his return; which ſhews plainly, that tho” ſome - 
times remittitur generally, and remittitur quouſque, 
&c. may mean the ſame, yet ſometimes it "Goth 
not. And that in this caſe of Ceſar it doth not 
mean any other, but only ſo much as it doth twice 
in that of Saltonſtall's caſe, was proved alſo by a 
rule of the Court, which was cited out of the rule- 
book of the Court of King's-Bench, by which rule 
the Court expreſsly ordered, that unleſs the Steward 
and Marſhal of the Houſhold did ſufficiently return 


the Writ of Habeas Corpus for Eſar, that he ſhould 


be diſcharged. The words of the rule are, Ni 
predicti Seneſcallus & Mareſcallus boſpitii Domini Re- 
gis ſufficienter returnaverint breve de Habeas Corpus, 
Tho. Cæſar die Mercurii proximæ poſt quindtnam San-' 
ai Martini de priſona exonerabitur. And this was 
the opinion of the Court; which ſhews that the 
Court was ſo far from remanding him upon the re- 
turn, that they reſolved, that unfel⸗ ſome better re- 
turn were made, the priſoner ſhould be diſcharged 
of his firſt impriſonment, though it appeared to 
them out of the body of the return (upon which 
they were only to judge) that he was committed 
per mandatum Domini Regis only. And the rule not 
only ſhews the opinion of the Court then to have 
been agreeable with the reſolution of the Houſe of 
Commons, but alſo proves that Remittitur generally, 
or Remittitur priſonæ predictæ, doth not always im- 
ply a remanding upon judgment or debate. And 
this anſwer was given to this of Cæſar's caſe, that is 
the ſixth of this number. WW 
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The ſeventh is the caſe of James Demetrius. It 
was 12 Fac. Rot. 153. Mr. Attorney objected that 
this Demetrius and divers others being Brewers, 
were committed per concilium Domini Regis to the 
Marſhalſea of the Houſhold, and that upon the 
commitment ſo generally returned, they were re- 
manded, and that the entry was immediate remitti- 
titur præfato Mareſcallo hoſpitii prædicti; where he 
obſerved, that immediate ſhews that the Judges of 
that time were ſo reſolved of this Queſtion, that 
they remanded them preſently, as men that well 
knew what the Law was herein. | 

Hereunto the Gentlemen of the Houſe of Com- 
mons. gave . theſe anſwers. Firſt, that the Remit- 
titur in this caſe is but as the other in Ceſar's, and 
ſo proves nothing againſt them, Secondly, that 
immediat? being added to it, ſhews plainly that it 
was done without debate, or any argument or 
conſideration had of it, which makes the authority 
of the precedents to be of no force in point of Law; 
for judgments and awards given upon deliberation 
only and debate, are proofs. and arguments of 
weight, and not any ſudden Act of the Court with- 
out debate or deliberation, And the entry, of im- 
mediatè being propoſed to Mr. Keeling, it was con- 
firmed by him, that by that entry it appears by 
this courſe, that the remanding of- him was the ſelf- 
ſame day he was brought, which as it was ſaid b 
the Gentlemen of the Houſe of Commons, migh 
be at the riſing of the Court, or upon adviſement, 
and the like, And this anſwer was given to this 
precedent of the Brewers. e 

The laſt of the eight, to which Mr. Attorney 
objected, is Sallonſtall's caſe in the 13 Jac. Regis, 
He was committed per mandatum Domi not um 


Regis de privato Concilio: and being returned by the 
Warden of the Fleet to be fo, Kemittitur priſonæ 


prædidtæ; and in the 13 Fac. in the ſame caſe the 
is remitiitur generally in the Roll. And theſe, twc 
make but one caſe, and are as one precedent. 
Io this the Gentlemen of the Houſe of Common 
anſwered, That it is true, the Rolls have ſuch ene 
tries of 'remiltityr in them 
roves nothing upon the reaſon before uſed by them 
in Cæſar's caſe. But alſo Saltonflall was committed 
for another cauſe, beſides per mandatum Dom, Regis, 
a contempt againſt an order in the Chancery, 
and that was in the roy alſo. * beers the 
Court, as it appears in the Record, gave ſever: 
days to the Warden of - the Fleet to amend his i 
turn, which would not have done, if oy 
had conceived it ſufficient, for that which is ſufficien 
* 177 W e i 12 i | * * 
I this Mr. Atto eplied, that t ave 
him a day to amend De. in reſpect of Rh 
part of jt which concerns the order in Chancery, 


and not in reſpect of that which was per mandalur 


Dom. Regis. But the Gentlemen of the Houſe af 
Commons anſwered, that that appeared not any 
where, nor indeed is it likely at all, nor can be feaſo- 
nably ſo underſtood; becauſe, if the other retburr 
er mandatum Dom. Regis had been ſufficient by it- 
elf, then doubtleſs they would have remanded him 
upon that alone; for then they needed not at all 
to have upon the other part of the return in 


this caſe, So that out of the Record itſelf it appears 


fully, that the Court conceiyed the return to be in- 
cient, . * FI F , N | , (+ * 
So the Gentlemen of the Houſe of Commons con- 
cluded,. that they had a great number of precedents 
belides divers Acts of Parliament, and Reaſons 
Vox. VII. A n 

2 


relating to the Liberty of the Subjet?: 


nerally, ' but that 
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of Common Law, agreeable to their reſolution; 
and that there was not one precedent at all that made 
againſt them, but indeed; that almoſt all that were 
brought, as well againſt them as for them, if right- 
Ke made fully for the maintenance of 
their reſolution: and that there was not one example 
or precedent, of a Remitiitur in any kind u 
the point before that of Cæſar's caſe, which is before 
cleared with the reſt, and is but of late time, and 
of no moment againſt the reſolution of the Houſe of 
Commons. — 

And thus, ſor ſo much as concerned the precedents 
of Record, the firſt day of the conference deſired by 
the Lords ended. . | 


The next day they deſired another conference 
with the Houſe of Commons, at which it pleaſed 
the Committee of both Houſe s to hear Mr. Attorney 
again make what objections he could againſt other 
pare of the argument formerly delivered from the 
ouſe of Commons. He then objected againſt the 
Acts of Parliament, and againſt the Reaſons of Law, 
and his objections to thoſe parts were anſwered, as it 
appears by the anſwers by order given into the Houſe 
of . Commons by the Gentlemen that made them, 
[Vide paſtea, p. mw He objected alſo upon the. 
ſecond Cay againſt the ſecond kind of precedents; _ 
which are reſolutions of Judges in former times, 
and not of Record, and brought alſo ſome other 
teſtimonies of the opinions of Judges in former 
times, touching this point. CHE 3 
- Firſt, for that reſolution of all the Judges of 
England in 34 Eliz,, mentioned and read in the 
arguments at the firſt conference, he ſaid, That 
it was directly againſt the reſolution of the Houſe 
of Commons, and obſerved the words of it. in 
one place to be, that perſons ſo committed by 
the King, or by the Council, may not be deliy 
by a Beg the r in 2 750 that i 
the cauſe were expreſſed, either in or in ſp 
cialty, it was ſufficient; and he Gd that the ex; det. 
ling of a cauſe in generality; was to ſhew the King 
or the Council's command : and to this purpoſe, he 
read the whole words of that reſolution of the 
Judges. he objected alſo, that in the report 
of one Raſtwell's caſe in the King's- Bench, in 1 2 
he found that the opinion of the Jud of that 
Court (Sir Edward Coke being then chief, udge 
and one of them) . a priſoner being com- 
mitted per mandaium Dom: Regis, or privati Concilii, 
without cauſe ſhewed, and ſo returned, could not 
be bailed, becauſe it might be matter of State, 
or Arcana imperii, for which he ſtood committed, 
And to this alſo he added, an opinion, he found in 
a Journal in the, Houſe of Commons of 13 Fac. 
wherein Sir Edward Coke ſpeaking to a Bill preferred 
for the explanation of Magna 7; da touching im- 
priſonment, ſaid in the ſame Houſe, That one ſo 
committed could not be inlarged by the Law, 
becauſe, it might be matter of State, for which he 
was committed, Ard amongſt theſe objections of 
the other nature alſo, he ſpake of the confidence 
that was ſhewed in behalf of the Houſe of Com- 
mons: and he ſaid, it was not confidence on either 
part. could add any thing to the determination of 
the queſtion ; but if it could, that he had as much rea- 
fon of confidence for the other fide againſt the reſo- 
lution of the Houſe of Commons, grounding him- 
felf upon the force of his objections, which as he 
conceived had ſo weakened the arguments of the 
785 - Aa To 
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T0 this a reply was made; and firſt it was ſaid 
to the Lords on the behalf of the Houſe of Com- 
mons, that notwithſtanding any thing yet objected, 
they were upon clear reaſon ſtill confident of the 
truth of their firſt reſolution, grounded upon ſo 
Juſt examination, and deliberation taken by them. 
And it was obſerved to the Lords alſo, that their 
confidence herein was of another nature, and of 
greater weight, than any confidence that could be 
expreſſed by Mr. Attorney, or whomſoever elſe 
being of his Majeſty's Counſel learned. 

To which purpoſe the Lords were deſired to take 
into their memories the difference between the preſent 
ualities of the Gentlemen that ſpake in behalf of 
the Houſe of Commons, and of the King's learned 
Counſel in their ſpeaking there, howſoever acci- 
dentally they were both men of the ſame profeſſion : 
for the King's Counſel ſpake as Counſel perpetually 
retained by Fee, and if they made loſſes or what 
advantageous interpretation ſoever for their own 
part, they did but what. belonged to their place 
and quality, as Mr. Attorney had done. But the 
Gentlemen that ſpake in behalf of the Houſe of 
Commons, came there, bound on the one ſide by 
the truſt repoſed in them by their. Country that 
ſent them, and on the other ſide by an oath. taken 
by every of them before he ſit in the Houſe, to 
maintain and defend the Rights and Prerogatives of 
the Crown: ſo that even in the point of confidence 
alone, thoſe of them that ſpeak as retained Coun- 
'm by perpetyal Fee, and thoſe that by their place 

ing admitted to ſpeak, are bound to utter nothing 
but truth, both by ſuch a truſt and ſuch an oath, 
were no way to be ſo compared or counterpoiſed, 
as if the one were of no more weight than the 


other .. 5 ö : 
And then the objections before mentioned were 
alſo anſwered. | | 

For that of the reſolution of all the Judges of 
England in 34 Eliz. it was ſhewed, that plainly 
it agreed with the reſolution of the Houſe of Com- 
mons : for although indeed it might have been 
expreſſed with more perſpicuity, yet the words of 
it, as they are, ſufficiently ſhew the meaning of it 
to be no otherwiſe. To that purpoſe, beſides the 
words of the whole frame of this reſolution of 
the Judges, as it is in the copy tranſcribed out of 
te Lord Chief Juſtice Ander/o»'s Book, written in 
his own hand, which book was here offered to be 
ſhewed in the behalf of the Houſe of Commons; it 
was obſerved, that the words of the firſt part of it 
ſhew plainly, that all the Judges of England then 
reſolved, that the priſoners ſpoken. of in the firſt 
part of their reſolution,” were only priſoners com- 
mitted with caufe ſhewed ; for they only ſay they 
might not be delivered by any Court without due 
trial by Law, and judgment of acquittal had; which 
ſhews plainly they meant that by trial and acquittal 
they might be delivered. But it is clear that no 
trial or acquittal can be had, where thete is not 
ſome cauſe laid to their charge, for which they 
- ought to ſtand committed. Therefore in that part 
of the reſolution ſuch priſoners are only meant as 
are committed with cauſe ſhewed, which alſo the 


Judges in that reſolution expreſly thought neceſſary, 


as appears in the ſecond part of their reſolution, 
wherein they have theſe words: If upon the re- 
turn of their Habeas Corpus, the cauſe of their 
% commitment be certified to the Judges, as it 
e ought to be, Sc.“ By which words they ſhew 
plainly, that every return of a commitment is inſuf- 
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ficient, that hath not a cauſe ſhewed of it. And 
to that which Mr. Attorney ſaid, as if the cauſe 
were ſufficiently expreſſed in generality, if the 
King's command or the CounciPs were expreſſed 
in it, as if that were meant in the reſolution for a 
ſufficient general cauſe; it was anſwered, that it 
was never heard of in Law, that the power or per- 
ſon that committed the priſoner was underſtood 
for the cauſa captionis of cauſa detentionis, but only 
the reaſon why that power or perſon committed 
the priſoner. As alſo in common ſpeech, if any man 
aſk why or for what cauſe a man ſtands committed, 
the anſwer is not, that ſuch a one committed him, 
but his offence or ſome other cauſe is underſtood 
in the queſtion, and is to be ſhewed in the anſwer. 
But to ſay that ſuch a one committed the priſoner, 
is an anſwer only to the queſtion, who committed 


him? and not why, or for what cauſe he ſtands fo 


committed. 2 
Then for that of the copy of the report, in 13 
Fac. ſhewed forth by Mr. Attorney, it was anſwered 
by the Gentlemen of the Houſe of Commons, that 
the report itſelf which had been before ſeen, and 
peruſed among many other things at a Committee 
made by the Houſe; was of ſlight or no authority, 
for that it was taken by one, who was at that 
time a young ſtudent, and as a reporter in the 
King's Bench, and there was not any other re- 
port to be found that agreed with it. Secondly, 
although the reports of young ſtudents, when th 
fall from their 
mouths at the Bench, and in the ſame perſon and 
form as they have ſpoken, may be of good credit; 
et in this caſe there was not one word ſo reported: 
put in truth there being three caſes at a time in the 
King's-Bemch, one Rofwell's caſe, Allen's, and 
SaltonftalP's caſe,” every of which had ſomething of 
like nature in it, the ſtudent having been preſent in 
the Court,, made op the frame of one report or caſe 
out of all three in his own words, and (© put it into 
his Book : fo that there is nat a word in report, 
but it is framed accordin to the ſtudent's fancy, 
as it written; and nothing is expreſſet in it, as it 
came from the mouth of the Judges, otherwiſe than 
his fancy directed him. K 
Thirdly, there are in the report plain falſhoods 
of matter of fact, which are to be attributed either 
to the Judges or to the Reporter. It is moſt Jikel 
by all reaſon, that they proceeded ftom the Reporter”, 
fault; howſoever, theſe matters of ' falſhood- ſhew 
ſufficiently that the credit of the reſt is of light 
value. It is faid in the report, that Harecourt 
being, comnitged by the Council, was bailed, in 
40 Eliz. upon a Privy- Seal or a Letter, whereas in 
truth there is no ſuch wary 


| And it is faid there, 
that kind of Letters are 


in. the Crown-O 


whereas in truth there was not any ſuch kind of 


Letters filed there in any caſe whatſoever. That 
Reſolution of the Judges in 34 El. is miſcited there, 
and made in 36 El. And it is faid there, that by 
that Reſolution, a. priſoner returned to be com- 
mitted by the command of the King, might not at 
all be delivered by the Court; whereas no ſuch 
thing is comprehended in that Reſolution. 

But that which is of moſt momentis, that howſo- 
ever the truth of the report were, yet the opinion 
of the Judges being ſudden, and without any de- 
bate had of the caſe, is of light moment: for, in 
difficult points eſpecially, the moſt grave and 
learned men living 2 on the ſudden let fall (and 
that without any diſparagement to them) ſuch 
opinions 
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opinions as they may well, and ought to change upon 


further inquiry, examination, and full debate had 


before them, and mature deliberation taken by them, 
Nom plainly in that of 13. Jac. there is not 2 much 
as Wpretence of any debate at the Bar or Bench. 
All that is reported to have been, is reported as 
ſpoken of the ſudden. And can any man take ſuch 
a ſudden opinion to be of value againſt ſolemn de- 
bates and mature deliberations ſince had of the 
point? And indeed this great point, and all cir- 
cumſtances belonging to it, have within this half 
year, been ſo fully examined and ſearched into, that 
it may well be affirmed, that the moſt learned man 
whatſoever that hath now conſidered of it, hath within 
that time, or might have, learned more reaſon of ſa - 
tisfaction in it, than ever before he met with. There - 
fore the ſudden opinion of the Judges to the contrary 
is of no value here, which alſo is to be ſaid of that 
opinion obviouſly delivered in the Commons Houſe 
in 18 Jac, as Mr, Attorney objected out of the 
Journal of the Houſe, But beſides, neither 'was the 
truth of that report of that opinion in the Journal 
any way acknowledged; for it was ſaid in behalf of 
the Houſe of Commons, that their Journals were, 
for matters of Orders and Reſolutions of the Houſe 
of ſuch authority, as that they were as their Records. 
But for any particular, man's opinion, noted in any of 


them, it was ſo far from being of any authority 


with them, that in truth no particular opinion is at 
all to be entred in them, and that their Clerk offends, 
whenever he doth to the contrary, And to con- 
clude, no ſuch opinion whatſoever can be ſufficient to 
weaken the clear Law camprehended in theſe Reſo- 
lutions of the Houſe of Commons, grounded 
upon ſo many Acts of Parliament, ſo much Rea- 
ſon of the Common-Law, and ſo many Precedents 
of Record, and the Reſolution of all the Judges of 
England ;, and againſt which not one Law, written 
or un written, not one Precedent, not one Reaſon 
hath been brought, that makes any thing to the 


contrary, x. | | 

And thus ended the next day of the Conference 
deſired by the Lords, and had by a Committee of 
both Houſes. Fi | 
/ | n 


Serj ean Aſhley's. Argument; ſeconding Mr. Attorney, 
An the bebalf bis Majeſty. 


1 Hope it will be neither offenſive nor tedious to 
- your Lordſhips, if I ſaid ſomewhat to ſecond 
Mr. Attorney: which I the rather deſire, becauſe 
yeſterday it was taken by the Gentlemen, and ar- 
gued on the behalf of the Commons, that the cauſe 
was as good as gained by them, and yielded by us, 


in that we acknowledged the Statute of Magus 


Charts, and the other ſubſequent Statutes to be yet 
in force: for on that they inforced this general con- 
cluſion 5 -' | de 
That therefore no man could be committed, or impri - 
ſoned, but by due proce/s, preſentment or indiftment. 
Which we ſay is a Non /equ#ur upon ſuch our ac- 
knowledgement ; for then it would follow by neceſ- 
ſary conſequence, that no impriſonment could be 
juſtified but, by proceſs of law, which we utterly de- 
ny. For in the cauſe of the Conſtable cited by Mr. 
Attorney, it is moſt clear, that by the ancient law of 
land a Conſtable might, ex officio, without any 
; ant, arreſt and reſtrain a man to prevent an 
affray, or to ſuppreſs it. And fo is the authority 
38 Hen. VIII. Brogk's 
Vor. VII. 


3 


relating to the Liberty of the' Subject. 


alſtract. So may he, after 
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the affray, apprehend and commit to priſon the per- 
ſon that hath wounded a man that is in peril of 


death, and that without warrant or 
in 38 Ede. III. fol. 6. | 
Alſo any man that is no Officer may apprehend a a 
Felon without Writ, or Warrant, or purſue him as 
a Wolf, and as a common enemy to the Common- 
wealth, as the Book is 14 Hen. VIII. fol. 16. So 
might any one arreſt a Night-walker, becauſe it is 
for the common profit, as the reaſon is given 4 Hen. 


proceſs; as it is 


VII. fob. 7. 


In like manner the Judges in theſe ſeveral Courts 
may commit a man, either for contempt, or miſde- 
meanor, Without either Proceſs or Warrant, other - 
than Take him Sheriff, or Take him Marſhal, or 
Warden of the Fleet, And the adverſaries will not 
deny, but if the King will alledge cauſe, he may com- 
mit a man per mandatum as the Judges do, without 
Proceſs or Warrant. : 

And various are the caſes that may be inſtanced, 
wherein there may be a lawful commitment without 
proceſs, Wherefore I do poſitively and with con- 
tidence affirm, that if the impriſonment be lawful, 
whether it be by proceſs, or without procels, it is 
not prohibited by the law. 

Which being granted, then the queſtion will apt- 
ly be made, Whether the King or Council may com- 
mit to priſon per legem terre, were only that a par 
of, the Municipal Law of this Realm, which we 
call the Common-law ? for there are alſo divers juriſ- 
ditions in this Kingdom, which are alſo reckoned . 
— 4 oh = 4 

As in 's caſe in Coke's 5th report, fol. 1. the 
firſt Ecelefraftical Law is held the law of the land, 
to puniſh Blaſphemies, Schiſms, Hereſies, Simony, 
Inceſt, and the like, for a good reaſon there ren- 
dred, viz. That otherwiſe the King ſhould not have 
power to do Juſtice to his Subjects in all caſes, nor 
to puniſh all crimes within his Kingdom. ; 

he Admiral's juriſdiction is lex terre, for 
things done upon the Sea: but if they exceed their 
Juriſdiction, a prohibition is awarded upon the Sta- 
tute of nullus liber bomo; by which appears that the 

Statute is in force, 'as we have antes — | 

The Martial Law likewiſe, though not to be ex- 
erciſed in times of peace, when recourſe may be had 
to the King's Courts, yet in times of inyaſion, or 
other times of Hoſtility, when an Army-Royal is 
in the field, and offences are committed, which re- 
quire ſpeedy reformation, and cannot expect the ſo- 
lemaity of legal Trials; then ſuch impriſonment, 
execution, or other Juſtice done by the Law Martial 
is warrantable, for it is then the law of the land, 
and is jus gentium ; which ever ſerves for a ſupply 
in the defect of the Common Law, when ordinary © 
proceeding cannot be had. | 

And ſo it is alſo in the caſe of the Law of the 
Merchant, which is mentioned 13 Edw. IV. fol. 9, 
10. where a Merchant- ſtranger was wronged in his 
goods, which he had committed to a Carrier to 
convey to Soutbampton, and the Carrier imbezzled 
ſome of the goods; for remedy whereof the Mer- 
chant ſued before the Council in the Har- Chamber 
for redreſs, It is there ſaid thus, Merehant-ſtrangers 
have by the King ſafe - conduct for coming into this 
Realm ; therefore they ſhall not be compelled: to 
attend the ordinary Trial of the Common Law, but, 
for expedition, ſhall ſue before the King's Council, 
or in Chancery, de die in diem & de bord in bo- 


ram; where the caſe- ſhall be determined by the 
Law of Merchants. | N 
„ In 


— — ——— — 
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In the like manner it is in the Law of State; when 
the neceſſity of State requires it, they do and may 
proceed to natural equity; as in thoſe other caſes 
where the law of the land provides -not, there the 


proceeding may be by the law of natural equity: 
- and infinite are the occurrences of State, unto which 


the Common Law. extends not. Ard if theſe pro- 
ceedings of State ſhould not alſo be accounted the 
law of the land, then we do fall into the ſame in- 
conveniency mentioned in Cawarey's caſe, that the 
King ſhould. not be able to do Juſtice in all caſcs 
within his own Dominions. | 

If then the King nor his Council may not com- 


mit, it muſt needs follow, that either the King muſt 


have no Council of State, or —_ a Coun- 
cil, they muſt have no power to make Orders, or 
V. cs of State; or if they may, they muſt be without 
means to compel obedience to thoſe Acts: and ſo 
we ſhall allow them juriſdiction, but not compel obe- 
dience to thoſe Acts; but not correction, which will 
be then as fruitleſs as the command. Fruſtra potentia 


que nunquam redigitur in ſtatutum. Whereas the 


very Act of Weſtminſter the firſt, ſhews plainly that 
the King may commit, and that his commitment is 
lawful, or elſe that Act would never have declared 
a man to be irrepleviable when he is committed by 
the command of the'King, if the Law-makers had 
conceived that his commitment had been unlawful. 
And Divine Truth informs us, that the Kings have 
their power from God, the-P/almiſt calling them the 
Children of the Moſt Higb; which is in a more ſpe- 
cial manner underſtood than of other men : for all 
the ſons of Adam are by election the ſons of God, 
and all the ſons of Abraham by recreation, or rege- 
neration, the children of the moſt High, in reſpe& 
of the power which is committed unto them; who 
hath alſo furniſhed them with ornaments and arms 
fit for the exerciſing of that power, and hath given 
them Scepters, Swords, and Crowns; Scepters to 
inſtitute, and Swords to execute laws; and Crowns 
as Enſigns of that power and dignity, with which 
they-are inveſted. Shall we then conceive that our 
King hath ſo far tranſmitted the power of his 
Sword to inferior Magiſtrates, that he hath not re- 
ferved ſo much ſupream power, as to commit an of- 
fender to priſon ? 10 Hen. VI. fol. 7. it appears 
that a Steward of a Court-Leet may commit a man 
to priſon, and ſhall not the King, from whom all 
inferior power is deduced, have power to commit ? 
We call him the fountain of Juſtice, yet when theſe 
ſtreams and rivulets, which flow from that foun- 
tain, come freſh and full, we would ſo far exhauſt 
that fountain, as to leave it dry. -But they that 
will admit him ſo much power, do require the ex- 
3 of the cauſe; I demand whether they will 
ve a general cauſe alledged, or a ſpecial ? If ge- 
neral, as they have inſtances for Treaſon, Felony, 
or for Contempt, (for to leave fencing, and to ſpeak 
plainly as they intend it) viz. If Loan of money 
ſhould be required and refuſed, and thereupon a 
commitment enſue, and the cauſe ſignified to be for 
Contempt, this being unequal inconvenience from 
yielding, the remedy is ſought ; in the next Parlia- 
ment would be required the expreſſion of the par- 
ticular cauſe of the commitment. Then how unfit 
would it be for King or Council in caſes to'expreſs 
the particular cauſe, it's eaſily to be adjudged, when 
there is no State, or Policy of Government, whe- 
ther it be Monarchical, or of any other frame, 
which have not ſome Secrets of State, not commu- 
nicable to vulgar underſtanding. a 
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I vill inſtance but one; if a King imploy an Am- 
baſſador to a Foreign Country or State, with in- 
ſtructions for his Negotiation, and he purſue not his 
inſtructions, whereby diſhonour and damage may 
enſue to the Kingdom, is not this committa- 
ble ? 
And yet the particular of his inſtruction, and the 
manner of his miſcarrying, is not fit to be declared 
to his 'Keeper, or by him to be certified to the 
Judges, where it is'to be opened and debated in the 
preſence of a great audience. | 
I therefore conclude, for offences againſt the State 

in caſe of State Government, the King and his 
Council have lawful power to puniſh by impriſon- 
ment, without ſhewing particular cauſe, where it 
may tend to the diſcloſing of State- Government. It 
is well known to many that know me, how much 1 
have laboured in this law of the ſubjects liberty very 
many years before I was in the King's ſervice, and 
had no cauſe then to ſpeak,” but to ſpeak ex anime ; 
yet did I then maintain and publiſh the ſame opinion 
which now I have declared concerning the King's 
ſupream power in matters of State, and therefore 
cannot juſtly be cenſured to ſpeak at this preſent on] 
to merit of my Maſter, But if I may freely ſpea 
my own underſterſtanding, I conceive it to be a que- 
ſtion too high to be determined' by any legal direc- 
tion; for it muſt needs be an hard cafe of conten- 
tion, when the Conqueror muſt ſit down with irre- 
parable loſſes, as in this caſe, If the Subject pre- 
vails, he gains liberty, but loſeth the benefit of that 
State-Government, by which a Monarchy may ſoon 
become an Anarchy; or if the State prevails, it 
gains abſolute Sovereignty, but loſeth Subjects: not 
their ſubjection, for obedience we mult yield, tho? 
nothing be left us but prayers and tears, but yet 
loſeth the beſt part of them, which is their affections, 
whereby Sovereignty'is eſtabliſhed, and the Crown 
firmly fixt on his royal head. Between two ſuch ex- 
treams there is no way to moderate, but to find a 
medium for the accommodation of the difference; 
which is not for me to preſcribe, but only to move 
your Lordſhips, to whom I ſubmit, 


After Mr. Serjeant's ſpeech ended, my Lord- 
Preſident ſaid thus to the Gentlemen of the Houſe 
of Commons; That though at this free conference, 
liberty was given by the Lords to the King's Coun- 
ſe] to ſpeak what they thought fit for his Majeſty, 
yet Mr. Serje ant Aſhley bad no authority, or direc- 
tion from them to ſpeak in that manner be bad done. 
And he was committed into cuſtody, and after- 
wards, being ſorry for any haſty expreſſion he might 
have uſed,” was diſcharged. | 


The Objettions of the King's Counſel, with the Anſwers 
made thereunto, at the two Conferences touching the 
ſame matter. 

T was agreed by the Attorney-General, Sir 

I Robert Heath, that the ſeven Statutes urged by 

the Commons were in force, and that Magna Char- 

ta did extend moſt properly to the King. But he 
ſaid, 1. That ſome of them are in general words, 
and therefore conclude nothing, but are to be ex- 
pounded by the precedents; and others that be 
more particular, are applied to the ſuggeſtions of 
ſubjects, and not to the King's command ſimply of 
itſelf. Hereunto it was anſwered, that the Statutes 
were as direct as could be, which appeareth by the 


reading of them; and that though ſome of them 


ſpeak 
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ſpeak of ſuggeſtions of the ſubjecis, yet others do 
not: and they that do, are as effectual, for that they 
are in equal reaſon, a commitment by the com- 
mand of the King, being of as great force, when 
it moveth by a ſuggeſtion from a ſubject, as when 
the King taketh notice of it himſelf ; the rather for 
that Kings ſeldom intermeddle with matters of this 
nature, but by information from ſome of their 
people. | 
2. Mr. Attorney objected, that per legem terre in 
Magna Charta (which is the foundation of this que- 
ſtion) cannot be underſtood for proceſs of the law 
and original writs ; for that in all criminal proceed- 
ings no original writ is uſed at all. But every Con- 
ſtable either for Felony or Breach of the Peace, or 
to prevent the breach of the Peace, may commit 
without proceſs or original writ, and it were hard 
the King ſhould not have the power of a Conſtable. 
And the Statute cited by the Commons, makes pro- 
ceſs of the law and writ original, to be all one. 
The anſwer of the Commons to this objection 
was, that they do not intend original writs only by 
law of the land, bur all other legal procefs, which 
comprehends the whole proceedings of law upon 
cauſe, other than trial by Jury, Judicium parium, 
unto which it is N Thus much is im 
ex vi termini out of the word proceſs; and by the 
true acceptation thereof in the Statutes that have 
been uſed by the Commons to maintain the decla- 
ration, and moſt eſpecially the Statutes of 25 Ed. III. 
cap. 4. where it appeareth that a man ought to be 
brought in to anſwer by the courſe of the law, 
having former mention of proceſs made by original 


writ. 
And in 28 Ed. III. cap. 3. by the courſe of the 
law is rendred by due proceſs of the law. And 36 
Ed. III. Rot. Parliamenti, num. 20. the petition 
of the Commons ſaith, that no man ought to be im- 
priſoned by ſpecial command without indictment or 
other due proceſs to be made by the law. 37 Ed. III. 
. 18. calleth the ſame thing proceſs of the law; 
and 42 Ed. III. cap. 3. ſtileth it by due proceſs and 
writ original; where the conjunctive muſt be taken 
for a diſ- junctive, which change is ordinary in an 
expoſition of Statutes and Deeds, to avoid incon- 
veniences, to make it ſtand with the reſt; and with 
reaſon, as it may be collected, by the law of the 
land in Magna Charta, by the courſe of the law in 
25 Ed. III. by the due proceſs of law in 28 Ed. III. 
other due proceſs to be made by the law in 36 Ed. III, 
proceſs of the law in 37 Ed. III. and by due pro- 
ceſs and writ original in 42 Ed. III. are meant one 
and the ſame thing ; the latter of theſe Statutes refer- 
ring always to the former, and that all of them im- 


port any due and regular 13 of law upon a 


cauſe other than the Trial by Jury. And this ap- 
peareth 10 Rep. 74. in the caſe of the Marſbalſea, 
and 11 Rep. 99. James Bagg s caſe,” where it is un- 
derſtood of giving juriſdiction by Charter or Pre- 
ſcription, which is the ground of a proceeding by 
courſe of law. And in Selden's Notes on Forteſcue, 
fal. 29. where it is expounded for law-wager, which 
is likewiſe a Trial at law by the oath of the parties, 
differing from that by Jury. And it doth truly 
— * theſe and all ot 

in law upon cauſe, which gives authority to the 
Conſtable to arreſt upon cauſe. And if this be not 
the true expoſition of theſe words per legem terre, 


the King's Counſet were deſired to declare their 


meaning, which they never offered to do ; and yet 
certainly theſe words were, not put into the Scatute 
without ſome intention of conſequence. 


relating to the Liberty of the Subject. 


regular proceedings' 


181 


And thereupon Mr. Serjeant A/bley offered an in- 
terpretation of them thus; namely, That there 
were divers laws of this Realm, as the Common 
Law, the Law of the Chancery, the Eccleſiaſtical | 
Law, the Law of the Admiralty, or Marine Law, 
the Law of Merchants, the Martial Law, and the 
Law of State; and that theſe words per /egem-terre 
do extend to all theſe Laws. £4 

To this it was anſwered, that we read of no Law 
of State, and that none of theſe Laws can be meant” 
there, ſave the Common Law, which is the princi- 
pal and general law, and is always underſtood by way 
of excellency, when mention is made of the law of 
the land generally: and that tho* each of the other 
laws, which are admitted into this Kingdom by Cu- 
ſtom or Act of Parliament, may juſtly be called a 
law of the land, yet none of them can have the 
preheminence to be ſtiled the law of the land. And 
no Statute, Law-Book, or other Authority, printed 


or unprinted could be ſhewn, to prove that the lx 


of the land, being generally mentioned, was ever 
intended of any other than the Common Law; and 
yet even by theſe other laws, a man may not be 
committed without a cauſe expreſſed. 5 

But it ſtandeth with the rule of other legal expo- 
ſitions, that per legem terre muſt be meant the Com- 
mon Law, which is the general and univerſal Law, 
by which men hold their Inheritances; and there- 
fore if a man ſpeak of eſcuage generally, it is un- 
derſtood, as Littleton obſerveth, Seit. 99. of the in- 
certain eſcuage, which is a Knight's ſervice tenure, 
for the defence. of the Realm, by the body of the 
tenant in time of war; and not of certain eſcuage, 
which giveth only a contribution in money, and no 

ſonal ſervice. _ CLE TIO wi 

And if a Statute ſpeak of the King's Courts of 
Record, it is meant only of the four at Hetminſter by. 
way of excellency, Coke's 6. Rep. 20. Gregory's caſe. 
So the Canoniſts by the Excommunication ſimply 
ſpoken, do intend the greater Excommunication. 
nd the Emperor in his Inſtitutions ſaith, that the 
Civil Law being ſpoken generally, is meant of 'the 
Civil Law of Rome, though the Law of every City 
is a Civil Law; as when a man names the Poet, the 
Grecians underſtand Homer, the Latinifts Virgil. 
2. Admit per /egem terre extend to all the 
laws of the land, yet a man muſt not be committed 
by any of them, but by the due proceedings that 
are executed by thoſe laws, and upon a cauſe de- 
Again, it was urged, That the King was not bound- 
to expreſs a cauſe of impriſonment, becauſe there 
may be in it matter of State, not fit to be revealed 
for a time, leſt the confederates thereu make 
means to eſcape the hands of Juſtice. And there- 
fore the Statutes cannot be intended to reſtrain all 
commitments, unleſs a cauſe be expreſſed ; for that 
it would be very inconvenient and dangerous to the 
State, to publiſh the cauſe at the very firſt. 

Hereunto it was replied by the Commons, That 
all danger and inconvenience may be avoided by de- 
claring a general cauſe, as for Treaſon, Suſpicion of 
Treaſon, Miſpriſion of Treaſon, or Felony, with- 
out ſpecifying, the particular ; which can give no 
greater light to a confederate, than will be conjce- 
tured by the very apprehenſion upon the impriſon-, 
ment, if nothing at all were expreſſed. 

It was further alledged, That there was a kind of 
contradiction in the poſition of the Commons, when 
they ſay a party committed without a cauſe ſhewed, 
ought to be delivered or bailed ; bailing being a kind: 
of impriſonment; delivery, a total freeing, 10 

3 | 0 
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To this it hath been anſwered, that it hath always 
been the diſcretion of the Judges, to give ſo much 
reſpect to a commitment by the command of the 
King, or the Privy- Council, (which are ever in- 
tended to be done in juſt and weighty cauſes) that 
they will not preſently ſet them free, but bail them 


to anſwer, what ſhall be objected againſt tbem on 


his Majeſty's behalf; but if any other inferiour Of- 
ficer do commit a man without ſhewing cauſe, they 
do inſtantly deliver him, as having no cauſe to ex- 
pect their leiſure. - So the delivery is applied to an 


impriſonment by the command of ſome mean mi- 


niſter-of Juſtice ; bailing, when it is done by the 
command of the King or his Council. 

It was argued by Mr. Attorney, that bailing was 
a grace and favour of a Court of Juſtice, and that 
they may refuſe to do it. ones 

This was agreed to be true in divers caſes ; as 
where the cauſe appears to be for Felony or other 
crimes expreſſed, for that there is another way to 
diſcharge them in ſome convenient time by their 
Trial; and yet in theſe caſes, the conſtant practice 
hath been anciently and modernly to bail men: but 
where ao cauſe of the impriſonment is returned, but 
the command of the King, there is no way to deli- 
ver ſuch perſon by Trial or otherwiſe, but that of the 
Habeas Corpus, And if they ſhould be then re- 
manded, they might be perpetually impriſoned with- 
out any remedy at all; and conſequently a man that 
had committed no offence, might be in a worſe caſe 
than à great offender ; for the latter ſhould have an 


© ordinary Trial to diſcharge him, the other ſhould 


never be delivered, 
It was further ſaid, that though the Statute of F//#- 
minſter 1. cap. 15. be a Statute which by way of 
proviſion did extend only to the Sheriff, yet the re- 
ciral of that Statute touching the four cafes, where- 
in a man was not repleviable at the Common Law; 
namely, thoſe that were committed for the death of 
a man, by the command of the King, or of his Ju- 
. Rices, of tor the Foreſt ; did declare that the Juſtices 
could not bail ſuch aone, and that repleviable and bail- 
able were ſynonimous or all one: and that Sanford 
a Judge of great authority, doth expound it accord- 
. ingly (Stan. pl. Cor. 72.) and that neither the Sta- 
rute nor he, ſay repleviable by the Sheriff, but gene- 
rally without reſtraint; and that if the Chief Ju- 
ſtice commits a man, he is not to be inlarged by any 
other Court, as appeareth in the Regiſter. 

To this it was anſwered, 1. That the recital of 
the body of the Statute, relateth to the Sheriff on- 


ly, as appeareth by the very words. 2. That re- 


pleviable is to the Sheriff, for that the word im 

no more; but a man committed by the Chief Ju- 
ſtice, is-bailable by the Court of King's- Bench, 3. 
That Stanford meaneth all of the Sheriff, or at leaſt 
he hath not ſufficiently expreſſed that he intended 
the Juſtices, 4. It was denied that repleviable and 
bailable were the ſame, for they differ in reſpe& of 
the place where they are uſed, bail being in the 
King's Court of Record, repleviable before the She- 
riff ; and they are of ſeveral natures, repleviable 
being a letting at large upon ſureties, bailing being 
when one traditur in ballium, - the bail are his Goal- 
ers, and may impriſon him, and ſhall ſuffer body 
for body ʒ which is not true of replevying by ſure- 


This was Theophilus Earl of Suffolk, Son to James Bail of 
+ Mr. Selden.] I am called 


Debates in Parliament, 


$% 


— Lord-Treaſurer, 7; 
to juſtify myſelf. I ſee the wor 


<4 Chi 


ties: and bail differeth from mainprize in this, that 
mainprize is an undertaking in a ſum certain, bailing 
is to anſwer the condemnation in civil caules, aud in 
criminal, body for body. 

The reaſons and authorities in the firſt conference 
were then renewed, and no exceptions taken to any, 
ſave that in 22 Hen. VI, it doth not appear that the 
command of the King was by his mouth, which 
muſt be intended, or by his Council, which is all 
one, as is obſerved by Stanford, for the two words 
are, that a man is not repleviable by the Sheriff, 
who is committed by the Writ or the commandment 
of the King. 

21 Ed. I. Rot. 2, dorf. was cited by the King's 
Counſel ; but it was anſwered, that it concerned 
the Sheriff of Leiceſterſhire only, and not the power 
of the Judges. 33 Hen. VI. the King's Attorney 


confeſſed, was nothing to the purpoſe; and yet that 


Book hath been uſually cited by thoſe that main- 
tain the contrary to the declaration of the Commons. 
And therefore ſuch ſudden opinions as have been 
given thereupon, are not to be regarded, the foun- 
dation failing, 

And where it was ſaid that the French of 36 Ed. 
III. Rot. Parliamenti, num. g. which can receive no 
anſwer, did not warrant what was inferred thence; 
but that theſe words, ſans diſturbance mettre, ou ar- 
reft fair, & le contre per ſpecial mandement ou en au- 
tre maniere, mult be underſtood, that the Statutes 
ſhould be put in execution, without putting diſturb- 
ance, or making arreſt to the contrary by ſpecial 
command or in other manner; the Commons did: 
utterly deny the interpretation given by the King's 
Counſel : and to juſtify their own did appeal to all 
men that underſtood French, And upon the ſeven 
Statutes did conclude, that their declaration re- 
mained an undoubted truth, not controlled by any 
thing ſaid to the contrary. | 


[The Proceedings againſt the Earl of 8 uffolk, 
14 April, 1628 “. 


M* Kerton acquainted the Houſe, that the Earl 
of Suffolk had ſaid to ſome Gentlemen, That 
Mr. Selden had razed a Record, and deſerved to be 
hanged, for going about to ſet diviſion betwixt the 
King and his Subjetts, And being demanded to 
whom the words were ſpoken, he was unwilling to 
name any, till upon the queſtion it was reſolved he 
ſhould nominate him. He then named Sir Jobn 
Strangways ; who was unwilling to ſpeak what he 
had heard from the Earl : but being commanded 
by the Houſe, and reſolved upon the queſtion, he 
confeſſed, | 

That upon Saturday laſt, he being in the Com- 
mittee- Chamber of the Lords, the Earl of Suffolk 
called to him, and ſaid, Sir John, will you not hang 
Selden? To whom he ſaid, for what? The Earlre- 
plied ; By God be hath razed a Record, and deſerves 
to be hanged . 

This the Houſe of Commons took as a great in- 
Jury done to the whole Houſe, Mr. Selden being 
employed by them in the Conference with the Lords 
in the great cauſe concerning the Liberty of the per- 


ſons of the ſubjects. 
The 


. Fac: I. 


me to have razed Records. I hope no man believes 


I ever did it. I cannot gueſs what this Lord means. I did deliver in whole Copies of divers Records examined by myſelf, and 


vers other Gentlemen of this Houſe. 


Thele I deliver'd into the Lords Houſe ; and the Clerk of the Crown brought in the 


Records of the Office before the Lords: I defire that there may be a mefſage from this Houſe to the Lords, to make at the Bar 
there a Charge againſt the Lord that ſpoke thus ; and I hope we ſhall have Juſtice, Fx MSS, Pymmii in Selden's Lift, in bis 


Works, Vol. p. 16. 


7 


” 


f 


1628. 


The Houſe preſently ſent Sir Robert Phillips with 
a meſſage to the Lords to this effect; he expreſſed 
the great care the Commons had upon all occaſions 
to maintain all mutual reſpe& and correſpondency 
betwixt both Houſes : then he informed them of a 
great injury done by the Earl of Suffolk to the whole 
Houſe, and to Mr. Selden, a particular Member 
thereof, who by their command had been employ- 
ed in the late conference with their Lordſhips : that 
the Houſe was very ſenſible thereof, and according 
to former precedents, made them truly acquainted 
with it, and demanded Juſtice againſt the Earl of 
Suffolk. He read the words, ſaying they were 
ſpoken to Sir Fobn Strangways, a Member of their 
Houſe. | | ; 

After a ſhort ſtay, the Lords called for the Meſ- 
ſenger, to. whom the Lord-Keeper gave this an- 
ſwer ; he ſignified the great deſire and care of their 
Lordſhips to maintain and increaſe the correſpon- 
dencies betwixt both Houſes, and as a teſtimony 
thereof they had partly taken into conſideration the 
charge: that the Earl of Suffolt, being a man of 
great place and honour, had voluntarily proteſted 
upon his Honour and Soul, that there paſſed no 
ſuch words as thoſe from him to Sir Jobn Strang- 
ways: and the Lord-Keeper wiſhed that their Lord- 
ſhips ſpeedy proceedings in this buſineſs, might 
teſtify their love and good-will to the Commons 
Houſe. NR 

The next day, being the 15th of April, Sir Jobn 
Strangways made a proteſtation openly in the 
Houſe, wherein he avowed that (notwithſtanding 
the. Earl's denial) he did ſpeak thoſe words poſitive- 
ly unto him, and would maintain it any way fitting 
a Member of that Houſe, or a Gentleman of 
.Honour, r bo = 8 28 
They ordered that this proteſtation ſhould be 
entered into the Jourpal-book, and that a Com- 
mittee ſnould take into conſideration what was fie 
for the Houſe to proceed to, for. the juſtification of 
Sir Jabn Strangways, and what was fitting to be 
done in this caſe, and to examine witneſſes of the 
proof of the words. A er 5 
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perſuaded them of the 


= 
, , 


many circumſtances which 
truth thereof. 

1, That the ſame words in the ſame ſyllables were 
ſpoken to Sir Chriſtopher Nevil, and that the Earl 
as he called to him Sir Jobn Strangways, ſo he cak 
led to him Sir Chriftopher Nevil. 

2. That the Earl of Suffolk called Sir Fobn Sir, 
ways to him, and ſpake to him, was proved by 
George Fane, and Sir Alexander St. Jobn, at which 
time the Earl ſeemed full of that which he deli> 
vered, 

3. That Sir Jobn Strangways inſtantly after his 
diſcourſe with the Earl of Suffolk went to the Earl 


of Hertford, and delivered him the paſſages betwixt 


them, being the ſame related in the houſe. | 
4. From the unwillingneſs of Sir Jobs Strang- 
ways, though called upon by the Houſe, to teſtify a- 
gainſt the Earl, till it was refolved by queſtion he - 
ſhould do it: from a probability, that had not theſe 
words beenſpoken to himſelf, it is like he would have 
roduced Sir Chriftopher Nevil, from whom he alſo 
eard the fame. 8 
5. From the worth of the Gentleman, and his 
ingenious proteſtation in the Houſe, That he was 
ready to juſtify the truth of what he ſaid in any 
courſe the Houſe ſhould think meet, or was fit fi 
a Gentleman of Honour. | 
Hereupon the Houſe reſolved upon the queſtion; 
1. That the Earl of Suffolk, notwithſtanding his 
denial, had laid a moſt unjuſt and ſcandalous impu- 
tation upon Mr. Selden, a Member of the Houſe, 
being imployed in the ſervice of the Houſe, and 
therein upon the whole Houſe of Commons. 
2. That this Houſe upon due examination is 
ſatisfied that Sir Jabn Strang ways, (notwithſtandi 
the Earl of Suffolt's denial). hath affirmed no 


but what is moſt true and certain. ; I 
3. That theſe particulars and additions be again 
preſented to the Lords, and the Earl of Suffalk be 
newly charged at the bar, and the Lords defired to 
proceed in Juſtice againſt the Earl, and to inflict ſuch 
puniſhment upon him as an offence of ſo high'a na- 
ture, being againſt the Houſe of Commons, doth 


Upon the 17th day Sir Jobn Elliot reported what deſerve. n 6 | 
the Committee had done; That they had ſent for Sir John Elliot was ſent with the to the 


and examined Sir Chriſtopher Nevil, who related, 
hs 1 Satarday being in the Lords Committee- 

| — the Earl of Suffolk ſaid thus to him: Mr. 
Attorney hath cleared the buſineſs, and hath made 
the cauſe plain on the King's ſide; and further 
ſaid, Mr. Selden hath razed a Record, and hath de- 
ſerved to be. hanged,. and the lower Houſe ſhould do 
well to join with the higher in a petition to the King 


to hang him; and added as a reafon, for Mr. Se/- - 
den went about, and took a courſe to divide the 


King from his people: or words to that effect. And 
being aſked whether he conceived that thoſe words 
of dividing the King from his people, had relation 
to the whole and general action of Mr. Selden be- 


fore the Lords, or to the particular of razing a a 
Record ; he conceived-they were referred to the ge- - 


neral action. — egy. 2171 
They had examined one Mr. Littleton, who con- 
feſſed he heard the Earl of Suffolk ſpeak to a Gentle- 
man, whom he knew not, words to this effect, viz. 
That he would not be in Mr. Se/den's coat for 10000 /. 
and that Mr. Se/den deſerved to be hanged. 

The ſecond part of this report concerned the par- 
ticular of Sir Jobn Strangways, wherein though the 
Committee found no witneſs to prove the words 
Tpoken to Sir Jebn Strangways, yet there were 


* 


Lords; who after a while returned this anſwer, 
That they had taken the meſſage into conſideration, 
and would further take it into due conſultation, and 
in; convenient time would return an anſwer by Meſ- 
ſengers of their own. But what was done in this 
affair, does not appear. 


. 
by . 


* 


Mr. Attorney 


1414 


That the Judges by the intention of the Law are 


the King's Counſel, and the ſecrets may ſafely be 


committed to all or ſome of them, who mi 
adviſe whether, they will bail him 1 and here is no 
danger to King, or ſubjects; far their oath will not 
permit them to reveal 'y ecrets of the King, 
nor yet to detain the ſubject long, if by Law he be 
t be bat. 
Secondly, for. that objection of the children of 
Odonell, he laid this for a ground, that the King 
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matter, The former power 


. 3 
. 5 


can do no wrong ; but in caſes of extream neceſſity, 
we,muſt yield ſometimes for the preſervation of the 

tate, ubi unius damnum utilitate publica rependitur : 
he ſaid there was no truſt in the children of Traitors, 
no wrong done if they did zabefacere, or marceſcere 
is carcere. It is the ſame caſe of neceſſity, as when 


to avoid the burning of a Town, we are forced to 
pull down an honeſt man's houſe, or to compel a 
man to dwell by the ſea - ſide for defence or fortitude. - 


Yet the King can do no wrong, for potentia juris ef 
non injuria: Ergo the Act of the King, tho' to the 
wrong of another, is by the Law made no wrong; 
as if he commanded a perſon to be kept in priſon, 


— 82 is reſponſible for his wrong: he quoted a 


k, 42. 6. . Port. n 
Thirdly, © the inſtance made of Weſtminſt. firſt, 


he ſaid there was a great difference between thoſe 


' three, Mainpriſe, Bail, and Replevin. The Statute 


ſays, a man cannot be replevied : Ergo. not bailed 
non ſeguitur. Mainpriſe is under pain; Bail is body 
for body: but no pain is ever in Court to be de- 
clared, unleſs the party appears. Replevin is 
neither by ſurety nor bail; and Replevin is never 
in Court. a 

Fourthly, where it is ſaid that Bail is ex gratia, 
he anſwers, that if the priſoner comes to Habeas 
Corgus, then it is not ex gratia, yet the Court may 


- adviſe, but mark the words ad ſubjiciendum & reci- 
* plendum Prout curia conſideraverit. Now it is im- 


poſſible. the Judges ſhould do fo, if no cauſe be 
expreſſed; for it they know no cauſe, he may 
bring the firſt, ſecond, third, and fourth Habeas 
2 and ſo infinite, till he find himſelf a perpe- 
tual priſoner ; ſo that no cauſe expreſſed, is worſe 
for-a man, than the greateſt cauſe or villany that 
can be W car And thus far proceeded that 
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learned Gent 
M. Glanvile ſaid, That by favour of the 


- Houſe of Commons, he had liberty to 
ſpeak, if opportunity were offered. He applied his 
anſwer . to one particular of Mr. Attorney, who 
aſſigned to the King four great truſts: s. of War, 

„ 3. Denizens, 4. Pardons; it is aſſented 
to, that the King is truſted with all theſe four legal 


King is truſted with many Prerogatives : Ergo 
this nou /equitur non eft ſufficiens enumeratio partium. 
He ſaid he could anſwer theſe particulars with two 
rules, whereof the firſt ſhould wipe off the firſt 
and the ſecond ; and the other, the thisd and 
fourth. 

Ihe firſt rule there is no | 
| the King with any thing, but the fear of ill Counſei: 
e King, may eaſily there be truſted, where 


| Cao doth not engage both the King and ſub- 


jets, as it doth in matter of War and Coin. If he 
miſcarry in the Wars, it is not always plecbuntur 
Achigj, but he ſmarts < wy with the people; if he 
abaſe his Coin, he loſerh more than any of his 
people: Ergo de chay | fey be truſted with the 
Rowers of the Crown, Wir hd Coin. 
The ſecond, tale be began was this, When the 
King is truſted'ro cobfer 9 it is one thing; but 
When he trüſted to“ infer an injury, it is another 
cannot by miſcoun- 
ſelling, be 1 to prejudice another, the lat- 
ter thay ; if e Ki oneth a guilty man, he pu- 
niſherh, not a, good ſubject ; if he denizen never ſo 
many rangers, it is but dammum fine injuria: we 
allow him 4 liberty to confer grace, but not with- 
out cauſe to infer puniſhment; and indeed he 


— 


x Debares in Parliament, 


Pretogatives but the. argument followeth not, the - — — take into To 
in e Duke, This was not done by the Judges, 
as fearing to anſwer, but of reſpect to the King. 


rſt rule is this: there is no fear of truſting 
— 14 ſpake. 
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cannot do injury, for if he command to do a man 
wrong, the command is void, & actor fit author, 
and the actor becomes the wrong doer. Therefore 
the King may be ſafely truſted with War, Coin, 
Denizens, and Pardons, but not with a power to 
impriſon without expreſſion of cauſe, or limitation of 
time; as the Poet tells us, becauſe Libertas potius aura, 


After theſe Debates, the Houſe of Peers called 
4; the Judges to anſwer the Charge of the Houſe 
of Commons, for their Judgment on the Habeas 
Corpus, brought in Mich. Term by the Gentlemen 
impriſoned for refuſing to ſubſcribe to the Loan, 


The Anſwer of the Judges for Matter of 
| Fatt upon the Habeas Corpus, 21 April. 
HE Chief-Juſtice faith, they are to 
obey our command, but they deſire to be 
adviſed by us, whether they being ſworn upon pe. 
nalty of forfeiting Body, Lands, and Goods, into 
the King's hands to give an account to him, may 
without Warrant do this. | 
The Duke faid, he had acquainted the King 
with the buſineſs, and for ought he knew he is well 
content therewith, But for better aſſurance, he 
hath ſent his brother of Angleſey to know his 


pleaſure, * | 
Devonſbire. If a complaint be made by a mean 
man againſt the greateſt Officer in this place, he 
is to give an account of his doings to this Houſe. 
Biſhop of Lincoln. This motion proceeded from 
him, and ſo took it for clear, that there was an 
appeal from the Chancery to a higher Court chiah 
the King's-Bench, and that Court hath ever given 
an account of their doing. 
- The Lord Say. He wondred there ſhould be 


bo 


any queſtion made of this buſineſs, becauſe in his 
opinion this being the higheſt Court, did admit of 


no appeal. | | | 
1 The Preſident.” The Judges did not do this by 
way of appeal, but as the moſt common way for 
them, this being a matter concerning the King's 
Prerogative. k | ionen 
Lord Say. If they will not declare themſelves, 
conſideration the point of our 


And now his brother was come with anſwer 
the King, that they might proceed. © 


Order 2was taken that this paſſage ſhould not be entred 
; into the Journal. Bool. 2 7 Take Wiurroex 
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MY Lords, we are by your appointment here 

ready to elear any aſperſion of the Houſe 
of Commons in their late preſentment upon the 
King's-Bench, that the Subject was wounded in 


this judgment there lately given. If ſuch a thing 


were, my Lords, your Lordſhips, not they, have 
the x wer to queſtion and judge the ca, But, 


my Lords, I fay there was no judgment given, 


-whereby either the Prerogative might be inl 

or the Right of the Subject trenched upon. It is 
true, my Lords, in Mzichaelmas Term laſt, four 
Gentlemen petitioned for an Habeas Corpus, which 
they obtained, and Counſel was aſſigned unto them; 
the return was per ſpeciale mandatum Domini Regis, 
-which likewiſe was made unto. us under the 

of eighteen privy Counſellors, Now, my Lords, 
if we had delivered them preſently upon this, $ 
N mu 
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muſt have been, becauſe the King did not ſhew the 
caufe, wherein we ſhould have judged the King had 
done wrong; and this is beyond our knowledge, 
for he might have committed them for other mat- 
ters than we could have imagined. But they might 
ſay, thus they might have been kept in priſon, all 
their days: I anſwer no, but we did remit them, 
that we might better adviſe of the matter : and 
they the next day might have had a new Writ, if 
they had pleaſed. But they ſay, we ought not to 
have denied bail: I anſwer, if we had done fo, it 
muſt needs have reflected upon the King, that he 
had unjuſtly impriſoned them. And it appears in 
Dyer 2 Eliz. that divers Gentlemen being commit- 
ted, and requiring Habeas Corpus, ſome were bailed, 
others remitted : whereby it appears, much is left to 
the diſcretion of the Judges. 

For that which troubled ſo much, remittitur 
quouſque; this, my Lords, was only, (as I ſaid be- 
tore) to take time what to do; and whereas they 
will have a difference betwixt remittitur and remitii- 
tur guonſque, my Lords, I confeſs I can find none; 
but theſe are new inventions to trouble old Records. 
And herein, my Lords, we have dealt with know- 
ledge and underſtanding ; for had we given a Judg- 
ment, the party mult thereupon have reſted. Every 
Judgment muſt come to an iſſue, in matter of fact, 
or demur in point of Law; here is neither, there- 
fore no Judgment. 

As to endeavouring to have a Judgment entered, 
it is true, Mr. Attorney preſſed the ſame for his 
Maſter's ſcrvice; but we — ſworn to do right 
betwixt the King and his Subjects, commanded the 
Clerk to małe no entry, but according to the old 
form, and the rule was given by the Chief-Juſtice 
alone. I have ſpent my time in this Court, and I 
ſpeak confidently, I did never ſee nor know by any 
Record, that upon ſuch a return as this, a man was 
bailed, the King not firſt conſulted with in ſuch a 
caſe as this. 


The Commons houſe do not know what letters 


and commands we received, for theſe remain in our 
Court, and were not viewed by them : for the reſt 
of the matters preſented by the Houſe of Commons, 
they were not in agitation before us, whether the 
King may commit, and how long he may detain a 
man committed. Therefore having anſwered ſo much 
as concerneth us, I defire your Lordſhips good 
conſtructions of what hath been ſaid. 


UDGE Jenes ſaid, he was here to deliver before 
us, what Judgment was given before them con- 
cerning the Habeas Corpus : he anſwered, no judg- 
ment was given, and the matter of fact was ſuch 
as my brother delivered unto you yeſterday. Theſe 
four Gentlemen were committed to the Fleet, Gate- 
houſe, and Marſhal of the Houſhold. Four re- 
turns were made upon the Writs, and every one of 
them had a Counſellor appointed, who had copies 
of the returns. A rule was granted, their Counſel 
heard, and exception taken to the return, becauſe it 
did not ſhew cauſe of their caption. 

Theſe were of no force in the opinion of the 
Judges. The next exception was, becauſe no cauſe 
of their commitment was ſhewed, which the Judges 
held to be all one in point of Law. Then, my 
Lords, they alledged many Precedents and Statutes 
of "themſelves, which the King's Attorney an- 
_ z _ perſons committed by the King, 

01. VII. > 


relating to the Liberty of the Subjed?, hs 


or Council, were never bailed, but his pleaſure was 
firſt known. | . 

We agreed at the Chamber of the Chief-Juſticez 
that all the Statutes alledged are in force; but whe- 
ther we ſhould bail them or no, was the queſtion, 
therefore we remitted them quouſque. After which, 
Mr. Attorney required a Judgment might be entred : 
I commanded the Clerk, he ſhould not ſuffer any 
ſuch thing to be done, becauſe we would be better 
adviſed. a 

But ſome will ſay, our Act is otherwiſe : I anſwer 
No ; for we have done no more than we do upon an 
ordinary Writ, when we purpoſe to be better ad- 
viſed, and that was only an interlocutory order. 
But, my Lords, put-the caſe a Habeas Corpus ſhould 
be granted for one that is committed by the Houſe 
of Commons, would they (think you) take it 
well he ſhould be bailed at his firſt coming to the 
Court ? I think they would not, and I think the 
King would have done ſo in this caſe. Now, my 
Lords, there is a petition of Right, and a petition 
of Grace: to be bailed, is a matter of Grace; 


therefore if a man be brought upon an Habeas 


Corpus, and not bailed, he cannot ſay the Court 
hath done him any wrong. I have now ſerved ſe- 
ven years a Judge in this Court, and my conſcience 
beareth me witneſs, that I have not wronged the 
ſame ; I have been thought ſometimes too forward 


for the Liberty of the Subject. I am myſelf Liber 


Homo, my Anceſtors gave their voice for Magna 
Cbarta. Tenjoy that Houſe ſtill, which they did ; 
I do not now mean to draw God's wrath upon my 
poſterity z and therefore I will neither advance the 
King's Prerogative, nor leſſen the Liberty of the 
Subject, to the danger of either King or People. 
This is my proſeſſion before God and your Lord- 
ſhips, 


UDGE. Dadderidge ſaid, It is no more fit for a 
Judge to decline [to give an account of his Do- 
ings, than for a Chriſtian of his Faith. God know- 
eth, I have endeavoured always to keep a good con- 
ſcience ; for a troubled one, who can bear? The 
Kingdom holds of none but God, and Judgments 
do not paſs privately in Chambers, but publickly in 
Court, where every one may hear, which cauſeth 
Judgment to be given with maturity, Your Lord- 
ſhips have heard the particulars delivered by my bre- 
thren, how that Counſel being aſſigned to thoſe four 
Gentlemen, in the latter end of Michaelmas Term 
their cauſe received hearing; and upon conſidera» 
tion of the Statutes and Records, we found ſome of 
them to be according to the good old Law of 
Magna Charta: but we thought, that they did not 
come ſo cloſe to this caſe, as that bail ſhould be 
thereupon preſently granted. My Lords, the Ha- 
beas Corpus, conſiſts of three parts, the Writ, the 
Return upon the Writ or Schedule, and the En- 
try or Rule reciting the Habeas Corpus; and the 
Return, together with the opinion of the Court, 
either a remittitur, or traditur in Ballium. In this 
caſe a-remittitur was granted z which we did, that 
we might take better adviſement upon the caſe, 
and upon the remittitur (my Lords) they might 
have had a new Writ the next day; and I wiſh they 
had, becauſe it may be they had ſeen more, and 
we had been eaſed of a great labour. And, my 
Lords, when the Attorney, upon the remittitur 


d try, we all ſtrait] d the Clerk 
preſſed an entry, __ _ 


ä 
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that he ſhould make no other entry than ſuch as our 
Predeceſſors had uſually made in like caſes: for the 
difference (my Lords) betwixt remittitur and remit- 
titur quouſque, I could never yet find any. I have 
now jo in this Court fifteen years, and I ſhould 
know ſomething ; ſurely if I had gone ina mill ſo 
long, ſome duſt would cleave to my clothes. I am 
old, and have one foot in the grave, therefore 1 
will look to the better part, as near as I can, But 
omnia habere in memoria, & in nullo errare, divinum 
potiùs eft quam bhumanum. 


HE Lord Chief-Juſtice, Sir Nicholas Hyde, 

ſaid, He ſhould not ſpeak with confidence, 
unleſs he might ſtand right in the opinion of the 
Houſe z and proteſted what he ſpake the day before, 
was not ſaid by him with any purpoſe to trench upon 
the Privileges of this Houſe, but out of that reſpect 
which by his place he thought he owed to the King. 
He ſaid concerning the point he was to ſpeak of, that 
he would not trouble the Lords with things former- 
ly repeated, wherein he concurred with his brethren, 
He ſaid, if it were true, the King might not com- 
mit, they had done wrong in not partly deliver- 
ing ; for, my Lords, (faith he) theſe Statutes and 
good Laws being all in force, we meant not to 
trench upon any of them, moſt of them being 
Commentaries upon Magna Charta : but I know 
not any Statute that goeth ſo far, that the King 
may not commit. Therefore juſtly we think, we 
delivered the interpretation thereof to that purpoſe : 


for, my Lords, Lex terre is not to be found in this 


Statute, they gave me no example, neither was 
there any cauſe ſhewed in the Return. A prece- 
dent (my Lords) that hath run in a ſtorm, doth 
not much direct us in point of Law, and Records 
are the beſt Teſtimonies. Thoſe precedents they 
brought being read, we ſhewed them wherein they 
were miſtaken z if we have erred, erramus cum pa- 
tribus, and they can ſhew no precedent, but that 
our Predeceſſors have done as we have done, ſome- 
times bailing, ſometimes remitting, ſometimes diſ- 
charging. Yet we do never bail any committed by 
the King, or his Council, till his pleaſure be firſt 
known. Thus did the Lord-Chief-Juſtice Coke in 
Raynard's caſe. They ſay, this would have been 
done if the King had not written; but why then 
was the letter read and publiſhed, and kept ; and 
why was the Town-Clerk ſent carefully to enquire, 
(becauſe the letter ſo directed) whether theſe men 
offered for bail, were Subſidy men ? The letter 
ſheweth alſo, that Beckwith was committed for ſuſ- 
picion of being acquainted with the Gunpowder- 
Treaſon, but no proof being produced, the King 
left him to be bailed. 


The * Earl of Warwick's Speech, 21 April, 1628. 


Y Lords, I will obſerve ſomething out of 
the Law wherein this Liberty of the Sub- 
ject's Perſon is founded, and ſome things out of 
precedents which have been alledged. For the law 
of Magna Charta, and the reſt concerning theſe 
points, they are acknowledged by all to be of force; 
and that they were to ſecure the ſubjects from 
wrongful impriſonment, as well, or rather more 
concerning the King, than the ſubject. Why then, 
beſides the grand Charter, and thoſe ſix other Acts 
of Parliament, in the very point, we know that 
Magna Charta hath been at leaſt thirty times con- 


This was Robert Earl of Warwick, afterwards Admiral for the Long Parliament. 
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firmed; ſo that upon the matter we have ſix or ſe- 
ven and thirty Acts of Parliament to confirm this 
Liberty, although it was made matter of deriſion 


the other day in this Houſe, 


One is that of 36 E. III. N'. 9. and another in 
the ſame year, Ne. 20. not printed, but yet as good 
as thoſe that are; and that of 42 E. III. cap. 3. ſo 
expreſs in the point, eſpecially the Petition of the 
Commons that year; which was read by Mr. Lit- 
tleton with the King's anſwer ſo full, and free from 
all exception, to which I refer your Lordſhips, that 
I know not how any thing in the world can be 
more plain. And therefore, if in Parliament ye 
ſhould make any doubt of that which is ſo fully 
confirmed in Parliament, and in a caſe fo clear go 
about by new gloſſes to alter the old and good 
Law, we ſhall not only forſake the ſteps of our An- 
ceſtors, who in caſes of ſmall importance would 
anſwer nolumus mutare leges Anglia ; but we ſhall 
yield up and betray our Right in the greateſt inheri- 
tance the ſubjects of England have, and that is the 
Laws of England. And truly I wonder how any 
man can admit of ſuch a gloſs upon the plain Text, 
as ſhould overthrow .the force of the Law: for 
for whereas the Law of Magna Charta is, that no 
Freeman ſhall be impriſoned but by Lawful Judg- 


ment of his Peers, or the Law of the Land; there- 
fore that the King hath power to commit without 


cauſe, is a ſenſe not only expreſsly contrary to other 
Acts of Parliament, and thoſe eſpecially formerly 
cited, but againſt common ſenſe. For Mr. Attor- 
ney confeſſeth this Law concerns the King; why 
then, where the Law faith the King ſhall not com- 
mit, but by the Law of the Land, the meaning 
muſt be, as Mr. Attorney would have it, that the 
King muſt not commit but at his own pleaſure, 
And ſhall we think, that our Anceſtors were ſo 
fooliſh, to hazard their perſons and eſtates, and la- 
bour ſo much to get a Law, and to have it thirty 
times confirmed, that the King might not commit 
his Subjects but at his own pleaſure ? and if he did 
commit any of his ſubjects without a cauſe ſhewn, 
then he muſt lie during pleaſure, than which no- 
thing can be imagined more ridiculous, and contrary 
to true reaſon. 

For the precedents,” I obſerve, that there hath 
been many ſhewn, by which it appears to me evi- 
dently, that ſuch as have been committed by the 
King's Council, they have been delivered upon 
Habeas Corpus, and that conſtantly. It is true, 
that ſome precedents were brought on the King's 
part, that when ſome of theſe perſons deſired to be 
delivered by Habeas Corpus, the King, or his Coun- 
cil ſignified his Majeſty's pleaſure that they ſhould 
be delivered, or the King's Attorney hath come 
into the Court, and related the King's command : 
but this ſeems to make for the Subject; for it be- 
ing in his Majeſty's power to deliver them, who by 
his ſpecial command were impriſoned, may not we 
well think, that his Majeſty would rather at that 
time have ſtayed their deliverance by Law, than 
furthered it with his letters; and made the priſoners 
rather beholden to him. for his grace and mercy, 
than to the Judges for Juſtice, had not his Majeſty 
known that at that time, they ought to have been 
delivered by Law? I think no man would ima- 
gine, a wiſe King would have ſuffered his Grace 
and Prerogative (if any ſuch Prerogative were) to 
be ſo continually queſtioned ; and his Majeſty and 
his Council ſo far from commanding the Judges 
not to proceed to deliver the priſoner by them com- 
mitted, without cauſe ſhewn, as that on the 2 


% = 


1628. relating to the Liberty of the Subject. 


fide, which'is all the force of theſe precedents, the 
King and the Council ſignified to the Judges, that 
they ſhould proceed to deliver the parties. Certainly 
if the King had challenged any ſuch Pre 

that a perſon committed, without any cauſe 
ought not to be delivered by the Judges without his 
conſent, it would have 2 y one precedent, 
or other, amongſt all that have been produced, 
that his Majeſty would have made ſome claim to 
ſuch a Prerogative.. But it appears to the contrary, 
that in many of theſe caſes, the King or his Coun- 


cil did never interpoſe; and where they did, it was 


always in affirmat ion and encouragement to that 
Court to procetd. And beſides, the writing of let- 
ters from his Majeſty to the Judges to do Juſtice 
to his Majeſty's Subjects, may with as reaſon 
be interpreted, that without thoſe Letters they might 
not do Fuſtice: alſo the King ſignified his willing- 
neſs, that ſuch and ſuch perſons, which were com- 
mitted _ by him, ſhould be delivered ; therefore 
they could not be delivered without it, which is a 
ſtrange reaſon. So that finding the Laws ſo full, 
fo many, and fo plain in the point, and _— 
'that whenever any were committed, without cauſe 
 ſhewn, and brought their Habeas Corpus, they were 
delivered, and no command ever given to the con- 
trary, or claim made on the King's part to any 
ſuch Prerogative: I may ſafely de, as the 
Hauſe of Commons have done ; god if any one 
edent, or two of late can be ſhewn, that the 
udges have not delivered the priſoners ſo com- 
mitted, I think it is their fault, and to be inquired 
of. But contrary, it ſeems to me to be an undoubte 
Liberty. of the Subject, that if be be committed 
without cauſe, or without cauſe ſhewn, yet he 
may have ſome ſpeedy courſe to bring himſelf to 
trial, either to juſtify his own innoceney, or to 
receive puniſhment according to his fault: for God 
forbid, that an innocent man by the Laws of Exg- 
land ſhould be put in worſe caſe, than the moſt 
grievous malefaftors are; which muſt needs be, if 
this ſhould be, that if a cauſe be ſhewed, he may 
have his trial; but if none, he muſt lie and pine in 


priſon during pleafure. Mr Serjeant Able, the 
Sher day, your Lordſhips of the Emblem 


of a King, but by his leave made wrong uſe of it. 
For a King bears in one hand the Globe, and in the 
other the golden Scepter, the types of Sovereign 
and Mercy, but the Sword of Juſtice is ever carri 
before him by a Miniſter of Juſtice ; which ſhews, 
Subjects may have their remedies for injuſtice done, 


and appeals. to higher powers: for the Laws of 
England are ſo fav to their Princes, as they 
can do no Injuſtice. 


"Therefore I will conclude, as all di 1 hold 
do, Magna eft veritas & prevalebit ; ſo I make no 
doubt, we living under ſo good a Prince as we do, 
when this is 


ub, Magna eff a C prevalebit. 


* WF 45 1 
From this time to the 25th, of the ſame month, 
the Houſe of Commons in a grand Committee ſpent 
moſt of their time in debate about Martial Law, 
and part thereof in giving the Lords a meeting at 
two on ane, concerning their reſolves, in order 
0 2 Petition of Right, tranſcnitred by the Commons 
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ative, 
ewn, : 


reſented unto him, he will anſwer | 


* of the beſt 
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Friday, 25th of April; 1648, the Lords had & con« 3 
ference with the Commons, where the Lord Arch- 
' biſhop of Canterbury, (Dr. George Abbot) ph 
as follows. ee # een 


2113 
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| Gentlemen of the Houſe of Commons. 
. 1 


u E ſervice of the King and fafety of the 
L Kingdom do call on us my Lords, to give 
all convenient expedition, to diſpatch ſome of theſe © 
great and weighty buſineſſes before us. For the bet- 
ter effecting whereof, my. Lords have thought fic 


to let you know, that they do in general agree 


with you, and doubt not, but you will agree with us, 
to the beſt of your power, to maintain and 
the fundamental Laws of the Kingdom, 


the 
fundamental Liberties of the Subject: for the parti- 
culars which may hereafter fall in debate, they have 

ven me in charge to let you know, That what 


th been preſenced by you unto their L 
they have laid nothing of it by, they are not aut of 
love with any thing, that you have tendred unto 
them; they have voted nothing, neither are they 
in love with any thing proceeding from themſelves: 
fot that, which we ſhall ſay and propoſe unto you, 
is out of an intendment to invite you to a niueual 
and free conference, that you with confidence 
come to us, and we with confidence may ſpeak with 
you; ſo that we may come to a concluſion of thoſe 
things, which we both unanimouſly defire, | 

e have reſolved of nothing, deſigned or.deter- 
mined nothing, but defire to take you wich us, 
praying help from you as you have done bun 


My Lords have thought of ſome Propoſitions, 
which they have nl be read here, and then 
left with you in writing, that if it tem good t 
you, we may uniformly concur for the ſubſtanc> z 
and if you differ, that you would be pleaſed to put 
out, add, alter, or diminiſh, as you Hall think fit, 
that ſo we may come the better to the end, that we - 

, 0 1741 


Then the froe Propefitions following were read by de 


- 


1.F AT his Mjeſty would be | 
Le graciouſly to declare, That 4 
old Law called Magna Cbarta, and the fix: Statutes 
conceived- to be declarations and explanations of 
that Law, do ftill ſtand in force 2 


2. That his Majeſty would be-pleaſed graci 
to declare, That according to Mapns Charts, and. 
the Statutes aforenamed, as alſo according to the 
moſt ancient Cuſtoms and Laws of this Land, 
n Propel in ls Ge OY | 

menta in his Goods, a fundamen 
at bis Majeſty would be grocioaly pleat 
* That 1 2 his royal pleaſure to 'ratify 
and confirm unto all and every his loyal and faith- 
ful Subjects, all their ancient, ſeveral,Juſt Liberties, 
Privileges, and Rights, in as ample and beneficial 
manner to all intents and as their Ance- 
ſtors did enjoy the fame, under the Government 


N 
- 
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8 That his Majeſty would be pleaſed graciouſly to 
deckre, for the good content of his Loyal Subjects, 
und for the ſecuring them from future fear, That 
in all caſes within the cognizance of the Common- 
Law concerning the Liberties of the Subject, his 
” Majeſty would proceed according to the Common- 
Law of this Land, and according: to the Laws 
eſtabliſhed in the Kingdom, and in no other manner 
orw.ſe. - ' | T3} 

g. As touching his Majeſty's Royal Prerogative, 
intrinfical to his. Sovereignty, and intruſted him 
withal from God, ad communem totius populi ſalutem, 
& non ad deſtruftionem ; his Majeſty would reſolve 
not to uſe or divert the ſame, to the prejudice of 
any of his loyal people, inthe propriety of their goods, 
or liberty of ' their Perſons. And in caſe, for the 
ſecurity of his Majeſty's Royal Perſon, the common 


ſafety of his People, or the peaceable government 


of this Kingdom, his Majeſty ſhall find juſt cauſe 
for reaſor of State to impriſon or reſtrain any man's 


ipetfon; his Majeſty would graciouſly declare, That 


within a convenient time he ſhall, and will expreſs 
the cauſe: of the commitment or reſtraint, either 
general or ſpecial ; and upon a cauſe ſo expreſſed, 
will leave him immediately to be tryed according to 


the common juſtice of the Kingdom. 100 1 
Nan 991! nee N 32 * 4% 
Afeer the reading of the Propoſitions, the Archbiſhop 
Noch ic niet fed; „ 12 0 


This is but a Model to be added unto, altered, 
or diminiſhed, as in your reaſons and wiſdoms ye 
ſhall think fit, after ye have communicated the ſame 
to the reſt of the Members of the Houſe. 8 
ett 4 ; 1 UF T9 ] 


* 
mm. 
of n 44 #. 4 


To this Speerh, Sir Dudley Diggs, it being at 4 free 
conference in behalf of the Commons, made ibis 


n 
M* Lords, it ; hath pleaſed Almighty God 
many ways to bleſs the Knights, Citizens, 

and Burgeſſes, now aſſembled in Parliament, with 
great comfort and ſtrong hopes, that this will 
Yrove as happy a Parliament, as ever was in Eng- 
nd. And in their conſultations for the ſervice of 
his Majeſty, and the fafety of this Kingdom, our 
ſpecial comfort and ſttong hopes have riſen the 
continued good teſpect, which your Lordſhips ſo 
nobly have been pleaſed to ſhew unto them; par; 
ticularly at this preſent, in your ſo honourable pro- 
feſſion to agree with them in general, in deſiring 
to maintain and ſupport the fundamental Laws and 


Liberties of Exgland.! - 1 NV Go 

Tbe Commons have commanded me in like — 
to aſſure your Lordſhips they have been, are, anc 
will be, as ready to propugn the juſt Prerogative 
of his Majeſty, of which in: all, their, Argus 
ments, Searches of Records, and Reſolutions, 
they have been moſt careful, according to that 
ru en and now again is proteſted by 
eee e enn F 

./ Another-noble argument of your honourable dil. 
poſition towards them is expreſſed in this, That you 
are pleaſed to expect no preſent anſwer from them, 
who are (as your Lordſhips in your great wiſdoms, 
they doubt not, have conſidered) a great ody, that 
mult adviſe upon all new, propoſitions, and reſolve 
upon them before they can give anſwer, according 
ta the antient order of their Houſe. But it is mani- 
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feſt in general (God be thanked for it) there is a 
great concurrence of affection to the ſame end in 
both Houſes, and ſuch good harmony, that I in- 
treat your Lordſhips leave to borrow a compariſon 
from nature, or natural philoſophy :' As two Lutcs 
well ſtrung and tuned brought together, if one be 
play 'd on, little ſtraws and ſticks will ſtir upon the 
other, though it lie ſtill; ſo though we have no 


power to reply, yet theſe things ſaid and pro- 


unded, cannot but work in our hearts, and we 


Pon 
will faithfully report theſe paſſages to our Houſe, 


from whence in due time (we hope) your Lord- 


* ſhips ſhall receive a contentful anſwer, 


FX 


Mr. Selden's Speech, about the five Propoſitions ſent 
frow the Lords to the Houſe of Commons, April 26, 
1028, XIE 


UR Debate is now, how we like of the pro- 

# poſitions. Ours were reſolytions of Law, 
and no man can make queſtion of them. And as 
we are conſtant, ſo I hope they of other places that 


have weighed them, are of the ſame mind with us. 


But now their Lordſhips laying them by, propound 
what they would have to be Law. As hey may 


ſpeak, to what comes from us, ſo may we to what 


comes from them, and they did invite us thereto. 


I think there is not one of the five fit to be deſired 
and aſked, The firſt three are not fit, for there 


is no uſe of them in theſe great queſtions. The 
fourth we have already, and the fifth is not fit to be 
had at all. The firſt is, to declare that Magaa 
Charta and the ſix Statutes, conceived to be decla- 
rations and explanations of that Law, do ſtill ſtand 
in force to all intents and purpoſes. * Conſider what 
it is we aſk : Who doubts whether they ſtand in 
force or no? Indeed ſome have publiſhed" that 
Magna Charta is but a Charter, and no Law. But 
it is an Act of Parliament; and let men ſpeak what 
they will, that was the faſhion of Statutes till print- 
ing came in. The Statutes were ſent down in the 
King's name to, be proclaimed, and he prefixed his 
name, and this was till about Hen. VI. Alſo the 
body of Magna Charts is, that it is conſented to by 
15 the Earls, Cc. and for the aſſent there was a 
hfreenth granted, and clearly that cannot be with- 
ut an Act of Parliament; and, fo conſtant it is, 
chat all elſe in it is to this day put in execution. 
In former Parliaments, by thirty at leaſt, it was 
confirmed, but it was not of neceſſity, and yet 
they are ſurer than this declaration you will now 
add. For the ſecond, that his Majeſty will declare 
that every Subject hath a Propriety in his goods, 
and Liberty of his perſon; they that drew. this 
might mean ſomewhat more than' underſtand : ,1 
know not what we gain. Who doubts of our pro- 
be ? I never heard it denied, but in the pulpit, 
which is of no weight. For the third, that his 
Majeſty will confirm all juſt liberties; none can 
tell what this will produce, It is not fit we trouble 
his Majeſty with it, The fourth is not. fit to, be 
aſked; That in all caſes within the, cognizance of 
the common Law concerning the Liberties of his 
Subjects, his Majeſty would proceed according to 
the common Law. I conceive his Majeſty never 
proceeded but according to Law. It may be there 
were commitments, yet the Courts of Juſtice were 
open for the parties to ſeek. Juſtice, And if any 
thing be done againſt the Law there, it is the faulc 
of them that ſit there, So we ſhall take it. But 
p . N yet 

3 


: : by 


— 
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For the fifth, it is not fit to be had, a 
not fit to be aſked, If we aſk it eas, 
we ſhall have a Law to that ſenſe, and ſo we ſhall 
deſtroy our fundamental Liberties, which we have 
already reſolved. Now a convenient time muſt be ſet 
down. In former times there was no need of ſuch 
innovations; for ſuch Law of State, in 4 convenient 
time every man was to be delivered by Law. If they 
were ſo wiſe then to hold it needleſs, why, js it now 
neceſſary? And for convenient time ; what is conve- 
nient time? Who ſhall judge of it, but the Judges? 
And fo they now ſhall have the power of the Lords, 
and of the Council. Alſo now we deſire in ſome 
caſes the Prerogative, &c. I would fain Je if, any 
perſon may not be committed at pleaſure by this 
clauſe, and no man is exempted: At this little gap 
every man's Liberty may in time go out. 


— 


The Commons were not ſatisfied with theſe to- 
poſitions, which were conceived to choak the Peti- 
tion of Right, then under conſideration, but de- 
, i - IF 1 of 4 bf: 1 ts Y 19004307 
murred upon them, Mo %% N t 2 25008 ite 
| b, „ l. 1261287 OTE „40 
Monday, 28 April. The Lord Keeper ſpake to both 
Houſes of Parliament by the King s command, who 


wes thew preſewt. |... e ach ocz i 

* bs 4 SE 1 08 M5 14555 
M* Lords, and 7 the Knights, Cuizens, 
and Burgeſſes of the Houſe of Commons, 


ye cannot but remember the great and important 
Affairs, concerning the ſafety both of State and Re- 
ligion, declared firſt from his Majeſty's 6wn, mouth, 
to be the cauſes of the aſſembling of this Parlia- 
ment; the ſenſe whereof, as it doth daily increaſe 
with his Majeſty, ſo it ought” to do, and his Ma- 
jeſty doubts not, but it doth fo with you, ſince 
the danger increaſeth every day, both by effluxion 
of time, and preparations of the Enemy. NE 
Yer Ws Mey doth well weigh, that this ex- 
pence of time hath been occaſioned by the Debate, 
which hath ariſen in both Houſes er the 
Liberty of the Subject; in which, as his Majeſty 
takes in good part the ale and intent of the 
Houſes, ſo clearly and frequently profeſſed, that 
they would not diminiſh or blemiſh his royal and 
juſt Prerogative, fo he preſumes, that, ye will all 
confeſs it a point of extraordinary grace. and juſtice 
in him, to fuffer it to reſt {6 long in diſpute without 
interruption. But now his Majehty, conſidering the 
jength of time Which it hath” already taken, n 
fearing nothing ſo much as any future loſs of th 
whereof every hour and minute is fo precious; ant 
foreſceing, that the ordinary way of piss e, tho 
never ſo carefully huſbanded, muſt,. ee 
the form of bork Houſes, neceMarily take mor 
time than the affairs of Chriſtendom can permit 
his Majeſty, out of his great princely care, hat 
thought of this expedient to ſhorten, the buſineſs, by 
declaring the clearneſs of his own. heart and” inten- 
tion: and therefore hath commanded me to let you 
know, That be bolferb the Sratlite of Magnd Charta, 
and the other fix Statutes inſiſted upon for the Subje's 
Liberty, to be all in force, and aſſures you, that be 
will maintain all bis Subjetts in the juſt freedom of their 
Perſons, and ſafety of their Eftates ;' and that he will 
Covern according to the Laws and Statutes of this 
Realm; and tba ye Hall find 4+ much ſecurity in bis 


Majeſty's Royal word and promiſe, as, in the firength 
of any Law ye can make of that bereafter ye fat 


1628, relating to. the Liberty of the: Subject. 


yet his Majeſty hath done nothing againſt the Law. 
a, 1d therefore 


tendom 


be hath uſed extraordinary grace, in thay kg hath 
endured diſpute. ſo lon 
<tice.to, | 


* 
* 
. 


22 have, cauſe to complain. The concluſion is 


hat his. Majeſty prayeth God, who hath hitherto - 
bleſſed this Kingdom, and put into his, heart to came 
to you this day, to make the ſucceſs thereof happy, 
both to King and People: and therefore he defires; 


that no doubt or diſtruſt may poſſeſs any man, 
but that ye will all proceed ſpeedily and unanimouſly 


1 


bd Commons being returned from. the Lords 
Houſe, Mr. Secretary Cook perſuaded them to com- 
ply with the King. 


* His Majeſty, faid he, puts us in mind of the 


great important affairs of the State, and of his 
ene thereof, that by effluxion, of 


1ux10n, of tim e increaſeth in 
him, and he doubts not but that it doth,increafe in 


us. Le fee his Majeſty's moderation in the inter- 


S of all gur actions; he faith, that he hopes 

e have the ſame ſenſe he hath, he is pleaſed to 

conſider, of the , occaſion: of expence of time, that 

grew from the debates in both Hoyſes. We ſee how 

todulgent he is, that however the affaits of Chris- 

7 av yet he omits not this, nay, he 
7771 


takes in part our proceedings and our decla- 


.rations,, that we will not impegch. the Prerogaire: 


alſo; bis Ma eſty. preſumes that we will confeſs, that 

g· he acknoyledgeth, it. Juſ- 
a * as we hay done, 9: 12w id Fr 1 
Further, dat of a; Princely care of the Publick, 
"he is, carefu no more time be loſt ;, and. becauſe 
be ſees ſome. extraordinary courſe to be taken to 
ſatisfy Us, he obſerves, that 1 the form of the 
Deba » ſuch, length 1 7 quirec [148 £ e Dature of 
t bufack will not en — It is to he preſumed, 
that his Government will be: according to the Law.: 
We canndt but remember what his. Father Haid, He | 
is no King; but a Tyrant, that governs not by Law; 
but this Kingdom is to be governed by. the Com- 
mon Law, and his Majeſty aſſures us ſo much; the 
interpretation is left to the Judges, and, to his 
great Council, and all is to be regulated by the 
Common Law, I mean not Magus Charts only, 
for that Magna Clurta was part of the Common 
Law, and the antient Law. of this Ki 3-all 
our difference is in the application of this Law, and 
how this Law, with difference, is derived into every 
Court. I canceive there are two rules, the one 


of braſs, that, is rigid, and will not bend, and that 
is che Law cf. he, Wag r Bench, this Law will got 
bend; and when it lights on Suojects fitting, if it 
do not bend, it is unjuſt; and there comes in the 
Law of Chancery and Equity: this is application of 
W. in private meps, cauſes, when it comes to 
& Tuum, Je ee rhe, general govem- 
ment of caſes, with relation to the common State of 
the Kingdom, is from the Council-board, and 
earns hey ary to vary from the Law of the King- 
dom ; ſuppole it be in time of. Dearth, propriety 
of Goods may in that, time be forced, and be 
brought to the Market: We ſaw the experience 
of 4 in Londen, eee 
auſed them to be brought. forth and fold, In a 
Cie of Pallene 2 be reſtrained: If a 
Schiſm be like to grow in a Church, the State will 
inquire aſter the favourers of it: If there be fear of 
an invaſion, and it be incouraged by hope of a 
Party among us, it is in the power of the government 
to reſtr in men to their Houſes. | 
In the compoſure of theſe. things, there is great 
difference: What differences have been between 
the 
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x to put true difference bet 


cauſe in his Government, he ay not put life to it : 


| God, that as God hath bleſſed this =, and 


the Courts of Chancery and Kin N 
t 
e and our Liberties. His Net ſa 


pence of time would be prejudicial: it caſed God | 
to move his Majeſty by a divine hand to ſhew us 


a way to clear all our difficulties, let us attend to 
all the parts of it; there be five degrees,- and there 


is more aſſurance than we could have by any Law 
whatſoever: 


His Majeſty declares, that Mens 
Cbarta and the other Statutes are in force: is 
not the firſt time that the Liberty of the Subject was 
infringed, or was in debate and confirmed; all 
times t it ſafe, that when they came to a 
Negative of - power, it was hard to keep © Govern- 


ment and Liberty together; but hefenſ of the ak | 


not there, but according 
ws, that he will govern ts ſubjects in their tg 


to the 


Liberties, he affures us our Liberties are juſt, 


„ he affures 


are not of grace, but of — 8 
e Laws of the 


he will govern us according to 


Realm, and that we ſhall find as much ſecurity in 


his Majeſty's promiſe, as in any Law we can ; 
and — Law 'we ſhall: make, it muſt come 
to his Majeſty's allowance; and if his Majeſty find 


We daily fee all Laws are n, and all La 
will be broke for the Good, 4 che Bing 
may all offen ; his Majeſty did 
that the beſt way to ſettle all at unity, is to refs 
his own heart: The King's hart is bal ke 8 
of his own promiſe, his promiſe is bound with his 
'own heart. What Prince can Oe more care 
and wiſdom ?, 


* — is full of ace rey 10 prays 


it into his heart to come among ſo to 
make this day ſucceſsful. The wrath" of a King is 
like the roaring 1 Lion, and all Laws with Sis 
_—_— ; r is like 
the , there all w ſper; and 
God made the — oe to unite all gy A 
His Majeſty having thus diſcharged himſelf, he 
us to proceed to the buſineſs,” that ſo much 
concerris him. As his Majeſty hath now From 
himſelf the beſt of Kit 1 us acknow l is 
Majeſty's goodneſs, 
we all deſire. 


ted 


+ But this Moon was e ee heh" 


| en and na Inj Bar ee 


WWE = are now- ho a great + buf mt th 

manner of handling it 'may be as greg 

the buſineſs — *. — not tell you, en 

is a jous t every man may ſet is own 
rice api it, S he that doth not valve it, de- 

2 accordingly. For my;own 

I am clear without e, what we have re- 

mo is according to the Laws and if any Judge 

land were of a contrary opinion, I am ſure we 


10 have heard of him ere now. Without all 


ion, the very point, ſcope; and drift of Magna v 


ta was, to reduce the R | 2 
in matter of e e esd ic 
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But thete have been precedellts brought to (Hale 


5 ict and 1 of the Law. I confeſs 
- lee 


heard m recedents of utility and re- 

but none wall Truth, or of Law: certainly 

e is 2 Cot of Juſtice in England, that wp 
riſoner committed by the King, 


inch A without acquainting the King; yet this 


manners was * made, or mentioned as a 
par hol raph delivery 
t ob) effed, that he e King ought to have 4 triiſt 


left a nd depeſited in bim; God forbid but he 
bool und 1 Tay that it is impoſſible to take it 


from him, for it ay els the wit of man to deviſe 
bear) a eg 1 80 arte to comprehend, all 
urs, af accidents, but that extraordinary 
es muſt „Which when they come, if t 
for the common good, there will be 
no Law againſt them, yet muſt the Law be general, 
for otherwiſe admiſſions and exceptions will fret, 


and, eat is Lay A Day od himſclf has 
cynſtitutec W 0 nature, to govern * 
ordinary 850 


For 142 , he ha me no Lav or 
— yet there is t iis obſerVatio of them, that 
hen | are rather præter naturam, than contra naturam, 
and always propter bonos. fines : For Kings Prero- 
32 are rather beſides the Law, pn againſt i it 5. 
d wheti they are directed to right ends for the pu 
lick good, they are not only 1 Les dr 
even Laws in ſingularity and excellenc . 
come nearer, Mt. Speaker, jet us coblider 
a we are now, what ſteps we have gone and in 
ed the King's learned Council have acknowledged 
the Laws to be {till in force, the Judges haye not mw 
lowed any judgment againſt. theſe 2 77 the Lor 
alſo have confeſſed, that the Laws are in fu 
aged ſtrength they have further retained our reſolutions 
Intire, and without pre judice. | 
All this hitherto is for our advantage; but above 
all, his Majeſty has this day rt 122 
Seng 3 by the mouth of the Lord · Keeper, 
ouſes, That Ma Charta, and 
* . * Stalites, are fil in force; That he 
will maintain his Subjects in the Liberties of their 
Perſons, and Ptopricties of their Goods ; That he 


will govern them according to the Laws of the 


2 z this is a ſolemn and binding ſatisfaction, 
F readineſs to comply with his 
People. in Magee! and juſt defires. The 


Kin, of Elle 
or hate that is not fo, 


Feet King S very tender of his preſent 
onour, oy of his fame _bereafter : be will think it 
to have a worſe mark ſet upon bis government, 

than upon any of his Anceſtors, by. extraordinary 
reſtraints : h Majeſty hath. already intimated. unto 
us by a Meſſage, That he doth willingly, give way 
8 have the abuſe of power reformed. By which I 
do verily beheve, that he doth very well underſtand 
what a 7 757 power it is, which hath produce 
ſo much weakneſs to himſelf, and to the Kin gdom ; 
and it is our happineſs, tat The 1h andy 20 


— is no diminution to 2 
for whoſoever is a 


part, redrels it. 


For my own. part, I ſhall be very glad to ſee that 
old decrepit Law of Ri Bea which 
A1 1 N and lain bed- rid, as it were; 
(HS! walk abroad again with new 
ug anc 105 attended and followed with the 
r_ tix. Statutes; queſtioglels it will be a great 
nnn doubt not, but 
* the Lords, we ſhall 


happily 
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happily fall upon a fair and fit accommodation, con- 
cerning the Liberty of our Perſons and Propriety 
of our Goods. I hope we may have a Bill, to agree 
in the point, again 
Privy-Seals. As for intrinſecal power and reaſon 
of State, they are matters in the clouds, where I 
defire we may leave them, and not meddle with 
them at all; leſt by the way of admittance, we may 
loſe ſomewhat of that which is our own already. 
Yet this by the way I will ſay of Reaſon of State, 
That in the latitude by which ' tis uſed, it hath eaten 
out almoſt, not only the Laws, but all the Religion 
of Chriſtendom. 

Now; Mr. Speaker, I will only remember you 
of one precept, and that of the wiſeſt man, Be noi 
over wiſe, be not over juſt : and he gives this rea- 
ſon, for why wilt thou be deſolate ? | 

Sir, if Juſtice and Wiſdom may be ſtretch'd to 
deſolation, let us thereby learn, that Moderation is 
the Virtue of Virtues, and the Wiſdom of Wil- 
doms. Let it be our Maſter-piece ſo to carry our 
buſineſs, that we may keep Parliaments on foot : 
For as long as they are frequent, there will be no 
irregular power; which though it cannot be broken 
at once, yet in ſhort time it will fade and moulder 
away : there can be no total or final loſs of Liber- 
ties, but by loſs of Parliaments. As long as they 
laſt, what we cannot get at one time, we may have 
at another, 

Let no man think, that what I have ſaid is the 
Language of a private end, my aim is upon the 
good ſucceſs of the whole ; for, I thank God, my 
mind ſtands above any fortune, that is to be got by 
baſe and unworthy means : no man is bound to be 
rich or great, no, nor to be wiſe ; but every man 
is bound to be honeſt, out of which heart I have 
ſpoken. 


The Biſhop of Exeter*s [Dr. Joſeph Hall] Letter ſent 
to the Houſe of Commons, 28 April, 1628. 


Gentlemen, 


OR God's ſake be wiſe in your well-meant 

Zeal : why do you- argue away precious time 
that can never be revoked, or repaired? Wo is me, 
while we diſpute, our friends periſh, and we muſt 
follow them. Where are we, if we break (and I 
tremble to think) we cannot but break, if we hold 
ſo ſtiff. Our liberties and proprieties are ſufficiently 
declared to be ſure and legal, our remedies are clear 
and irrefragable ; what do we fear, every Subject 
ſees the way now chalked out, for future Juſtice, 
and who dares henceforth tread beſides it ? Certainly 
whilſt Parliaments live, we need not miſdoubt the 
violations of our Freedoms and Rights : may we be 


but where the Law found us, we ſhall ſufficiently 


enjoy ourſelves and ours ; it is no ſeaſon to ſearch 
for more! O let us not, whilſt we over-rigidly plead 
for an higher ſtrain of ſafety, put ourſelves into a 
neceſſity of ruin and utter deſpair of redreſs : let us 
not in the ſuſpicion of Evils that may be, caſt our- 
ſelves into a preſent confuſion. If you love your- 
ſelves and your Country, remit ſomething of your 
own terms; and fince the ſubſtance is yielded by 
your Noble Patriots, ſtand not too rigorouſly upon 
r of circumſtance : fear not to truſt a good 
ing, who after the ſtrii& Laws made, muſt be 
truſted with the execution. Think that your 
Country, nay Chriſtendom lies on the mercy of 
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impriſonment for Loans or 


your preſent Reſolutions, Relent, or fare wel wel- 
fare. 
From bim _ faithful beart bleeds in a vowed 
| ſacrifice for his King and Country, 


ExXETER, 


Upon this debate it was ordered, That a Com- 
mittee of Lawyers do draw a Bill, containing the 
ſubſtance of Magna Charta, and the other Statutes, 
that do concern the Liberty of the Subje& : which 
buſineſs took up two whole days. | 


Mr. Selden's Speech at the Committee about the Bill 
for Magna Charta, and the Liberties of the Subjett. 


April 28, 1628. 


Would have the violation tenderly mentioned. 
Let us ſet down the Statute of Magna Charta. 
13 Hen. IV. it is adjudged in the Parliament-Roll, 
that the Statute of Tallage is an Act of Parliament. 
It is not entered in the Statute-Roll, and it was 
34 Ed. I. 19 Ed. II. rot. clauſ. mem. 15; Les co- 
mens priont lou divers fuer* priſe & impriſon per ac- 
cuſement de perſons malevolent lou ne fuer indift acc 
al ley del terre, ils priont que ils que ſont priſe ſans in- 
ditiment veignont en Chancery, & que droit ſerra fait. 
Et roy vuli que nul ſerra priſe. But this is not in the 
Parliament Roll. 5 Ed. III. c. 9. 14 Ed. III. c. 1. 
That there ſhall be no aid nor charge but by Par- 
liament. 25 Ed. III. c. 4. None ſhall be attached 
by petition without preſentment, or an original 
Writ. 25 Ed. III. no. 16. Item priont les comens 
que les loans ſoient releaſe, & null ſerra compell de faire 
arrere encontre les franchiſes del terre. Le roy le pleiſt. 
28 Ed. III. c. 3. Nul ſerra ouſte de terre ou tene- 
ments ſans due proces del ley, 36 Ed. III. no. g. Que 
le grand Charter ſerra duly obſerve, & null ſerra im- 
priſon ſur ſpecial command. 36 Ed. III. no. 20. 115 
nul ſerra impriſon per ſpecial command. 36 Ed. III. 
no. 24. Si aſcun bome ſoit grieve coutre les articles, 
avant dit veigne en Chancery & droit ſerra fait. 37 
Ed. III. no. 10. Is la defire que le grand Charter 
S eſpecialment les articles darrein ſtat. ſoient execute; 
37 Ed. III. c. 18. Le conteine en le grand Charter 
ue nul ſerra impriſon, &c. ils que font tiel, &c. 38 
III. no. 10. Les comens priont que le grand 
Charter & les autres ſtatuts ſoient execute 
breves ſerront grauntez al ceſtuy que ſue pur ceo, 8. 
aſcun judgment ſoit fait, il ſerra void. 


Hur ſday the firſt of May, Mr. Secretary Cook 

delivered a Meſſage from his Majeſty, viz. to 
know whether the Houſe will reſt on his Royal 
Word, or no, declared to them by the Lord- 
Keeper; which if they do, he aſſures them it ſhall 
be royally performed. 

Upon this there was a ſilence for a good ſpace : 
then Mr. Secretary Coat proceeded : This ſilence in- 
vites me to a further ſpeech, and further to addreſs 
myſelf; now we ſee we muſt grow towards an iſſue. 
For my part, how confident I have been of the good 
iſſue of this Parliament, I have certified in this place, 
and elſewhere, and I am ſtill confident therein; I 
know his Majeſty is reſolved to do as much as ever 
King did for his Subjects: all this debate hath grown 
out of a ſenſe of our ſufferings, and a deſire to make 
up again thoſe breaches that have been made. WES 
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Since this Parliament begun, hath there been any 
diſpenſe made of that which hath formerly been 
done? When means were denied his Majeſty, being 
a young King, and newly come to his Crown, which 
he found ingaged in a War, what could we expect in 
ſuch neceſſities? His Majeſty called this Parliament 
to make up the breach : his Majeſty aſſures us we 
ſhall not have the like cauſe to complain; he aſſures, 
the Laws ſhall be eſtabliſhed, what can we deſire 
more ? all is, that we provide for Poſterity, and 
- that we do prevent the like ſuffering for the future. 
Were not the ſame means provided by them before 
us? can we do more? we are come to the Liberty 
of the Subjects, and the Prerogative of the King; 
1 hope we ſhall not add any thing to ourſelves, to 
depreſs him. I will not divine I think we ſhall 
find difficulty with the King, or with the Lords; 
I ſhall not deliver my opinion as a Counſellor to his 
Majeſty, which 1 will not juſtify and ſay here, or 
at the Council-Board, Will we in this neceſſity 
ſtrive to bring ourſelves into a better condition, and 
greater Liberty than our Fathers had, and the 
Crown into a worſe than ever ? I dare not adviſe 
his Majeſty to admit of that : If this that we now 
deſire be no Innovation, it is all contained in thoſe 
Acts and Statutes ; and whatſoever elſe we would 
add more, is a diminution to the King's power, and 
an addition to our own. We deal with a wiſe and 
prudent Prince, that hath a ſword in his hand for 
our good, and this good is ſupported by power. 


Do not think, that by caſes of Law and Debate we 


can make that not to be law, which in experience 
we every day find neceſſary. 

Give me leave freely to tell you, that I know by 
experience, that by the place I hold under his Ma- 
jeſty, if I will diſcharge the duty of my place and 
the oath I have taken to his Majeſty, 1 muſt com- 
mit, and neither expreſs the cauſe to the Goaler, 
nor to the Judges, nor to any Counſellor in England, 
but to the King himſelf ; yet do not think I go with- 
out ground of reaſon, or take this power commit- 
ted to me to be unlimited; yea, rather it is to me a 
charge, burthen, and danger: for if I by this power 
ſhall commit the pooreſt porter, it I do it not upon 
a juſt cauſe, if it may appear, the burthen will fall 
upon me heavier than the Law can inflict, for I ſhall 
loſe my credit with his Majeſty, and my place, 
And I beſeech you conſider whether thoſe that have 
been in the ſame place have not committed freely, 
and not any doubt made of it, nor any complaint 
made by the Subject. | 


G! R Robert Phillips hereupon ſpake thus : That 


if the words of Kings ſtrike impreſſions in the 


hearts of ſubjects, then do theſe words upon this 
occaſion ftrike an impreſſion in the hearts of us all : 
to ſpeak in a plain language, we are now come to 
the end of our Journey, and the well-diſpoſing of 
an anſwer to this meſſage, will give happineſs or 
miſery to this Kingdom. Let us ſet the Common- 
'wealth of England before the eyes of his Majeſty, 
that we may juſtify ourſelves, that we have demean- 
ed ourſelves dutifully to his Majeſty. 


Mr. Hackwell of Lincoln's Inn, 1 May 1 628. 


SIX, 


Choſe rather to diſcover my weakneſs by ſpeak- 
J ing, than to betray my conſcience by ſilence: 
my opinion is, that we ſhall do well totally to 
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omit our reſolution out of this Bill, and rely only 
upon a confirmation of the Laws. 

The Objections made againſt this Opinion are two. 

The firſt is, that we ſhall thereby recede from 
our own reſolution. 

The ſecond, that by a bare confirmation of the 
old Laws, without inſerting of our reſolution, b 
way of explanation, we ſhall be but in the ſame 
as before. 

For the firſt, that though we deſire only a confir- 
mation without adding of our reſolution, we do 
5 thereby recede from our reſolution, I reaſon 
thus : 

Our reſolution was drawn out of the ſenſe of thoſe 
Laws, which are now deſired to be confirmed, fo 
that no queſtion can be made by any of us that have 
thus declared ourſelves, but that our reſolution is 
virtually contained in thoſe Laws. If that be ſo, 
how ean our acceptance of a confirmation of theſe 
Laws be a departure from our reſolution ? 

Nay, rather we think the contrary is true; he 
that doubts, that by confirmation of theſe Laws our 
reſolution is not hereby confirmed, doubts whether 
we have juſtly deduced our reſolutions out of thoſe 
Laws, and fo calls our reſolution into queſtion. 

This argument alone is in my opinion a-full an- 
ſwer to that firſt objection, that in deſiring a bare 
confirmation of thoſe Laws, we depart from our 


1 


reſolutions. | 

The ſecond Objection is, That if we have nothing 
but a confirmation, we are in no better caſe than we 
were before thoſe late violations of the Law. 

This I deny, and do confidently affirm, that al- 
though we have no more than a confirmation of 
thoſe Laws which are recited in the Bill that is now 
before us, we ſhall depart hence in far better caſe 
than we came, and that in divers reſpects. 

Firſt, Some of the Laws recited in this bill, and 
deſired to be confirmed, are not printed Laws, and 
are known to few profeſſors of the Law, and much 
leſs to others; and yet they are Laws of as great 
conſequence for the Liberty of the Subject, it not 
of greater, than any that are printed : as namely 
25 Ed. III. no. 1. That Loans againſt the will of 
the lender are againſt reaſon and the freedom of the 
Realm. 36 E4. III. 20. 9. By which Impriſonments 
by ſpecial commandment without due proceſs are 
forbidden. Theſe two are not printed. 

That excellent Law de Tallagio non concedendo in 

rint, hath in a publick Court been by a great Coun- 
ellor ſaid to be but a Charter, and no Law. 

The Statute 1 Rich. III. againſt Benevolences, is 
by ſome opinions in print an abſolute Law. If we 
can get all theſe Laws, beſides thoſe ſix other, 
which are expoſitions of Magna Charta, in the point 
of the freedom of our perſons, to be confirmed and 
put in one Law, to the eaſy view of all men, is not 
our caſe far better than when we came hither ? 

Secondly, Will not the occaſion of the making of 
this Law of confirmation, ſo notoriouſly known, be 
tranſmitted to all poſterity? Certainly it will never 
be forgotten, that the occaſion thereof was the im- 

riſonment of thoſe worthy Gentlemen for not lend- 
ing, and the reſolution in the King'e-Bench in deny- 
ing to bail them; and is not the occaſion of the 
making of a Law a good rule to expound it? If ſo, 
then by giving a confirmation upon this occaſion, 
we have bettered our caſe very much. 

Thirdly, Have not the Judges in the King*s-Bench, 
in open Parliament, upon our complaint, diſclaimed 

to 
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to have given any judgment in the point? Which 
generally before. by the Parliament was otherwiſe 
conceived ; for now they ſay, it was but an award and 
no judgment, will ſuch a notorious Act upon ſo im- 
rtant an occaſion in ſo publick a place be quick- 
ſy forgotten? Nay, will not the memory of it for 
ever remain upon record ? Is not our caſe then much 
better than when we came hither ? | 

Fourthly, Will not the reſolution of this Houſe, 
and all our arguments and reaſons againſt impriſon- 
ment without a cauſe expreſſed (which no doubt by 
the courſe we have taken will be transferred to po- 
ſterity) be a great means to ſtay any Judge here- 
after from declaring any judgment to the contrary, 
eſpecially if there be likelihood of a Parliament: 
is not our caſe in this very much amended ? 

Laſtly, Have we not received propoſitions from 
the Lords, wherein (amongſt other things) they 
declared, that they are not out of love with our pro- 
-ceedings ? Is not this a great ſtrengthening to it? But 
after ſo long debate amongſt them about it, they 
cannot take any juſt exception to it; and doth not 
this alſo much amend our caſe ? 

From all theſe reaſons, I conclude that the ſecond 
objection, that by a confirmation we are in no bet- 
ter caſe than when we came together, is alſo a weak 
objection. | 

Now for reaſons to move us to proceed in this 
courſe of accepting a confirmation : Firſt, we have 
his Majeſty's gracious Promiſe to yield to a confir- 
mation of the old Laws, from which we may reſt 
moſt affured he will not depart; if we tender him 
withal our propoſition to be enacted, we have cauſe to 
doubt that we ſhall loſe both the one and the other. 

Secondly, We are no leſs aſſured of the Lords 
joining with us, for in their 2 ſent to us 
they have delivered themſelves to that purpoſe: 
this is then a ſecure way of getting ſomewhat of 
great advantage to us; as we have great hopes, and 
in a manner aſſurance on this ſide; ſo on the other 
ſide we have great doubts and fears, that by offer- 
ing our reſolution to be enacted, we ſhall loſe all. 

For firſt we have had already experience of the 
Lords, that they are not very forward to join with us 
in a declaration of our propofition to be Law; if 
they ſtumble at a declaration, much more will they, 
in yielding to make a Law in the ſame point. 

And have we not much more cauſe to doubt that 
his Majeſty will not yield unto it, ſeeing it toucheth 
him ſo near? Is it not the notice of his pleaſure that 
hath wrought thus with the Lords ? 

If we ſhould clog our bill with our propoſition, 
and it ſhould be rejected by the Lords, or by the 
King, is not our reſolution much weakened by it; 
and are we not then in far worſe caſe than before we 
made it? Our reſolution for the rejecting of our pro- 
ſition, will tend to a juſtification of all that hath 
en done againſt us in this great point of our Liberty, 

TLet us then like wiſe-men conform our de- 

_* _* fire to our hopes, and guide our hopes 
y probabilities; other defires and other 
| bopes are but vain, | 
This is my poor opinion in this weighty buſineſs, 


And ſo the day foloviog they had further debate 
upon that matter, the Houſe being turned into a 
Grand Committee, and Mr. Herbert in the chair. 

Some ſaid that the ſubje& has ſuffered more in the 
violation of ancient Liberties within theſe few years, 
than in three hundred years before, and therefore 
care ought to be taken for the time to come. 

Vor. VII. 


relating to the Liberty of the Subject. 
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Sir Edward Coke ſaid, that that Royal Word had 
reference to ſome meſſage formerly ſent ; his Ma- 
jeſty's word was, that they may ſecure themſelves 
any way, by bill or otherwiſe, he promiſed to give 
way toit, And to the end that this might not touch 
his Majeſty's honour, it was propoſed, that the bill 
come not from the Houſe, but from the King: We 
will and grant for us and our ſucceſſors, and that 
we and our ſucceſſors will do thus and thus; and it 
is the King's honour, he cannot ſpeak but by 
Record. | | 

Others deſired the Houſe to conſider, when and 
where the late promiſe was made ; was it not in the 
face of both Houſes? Cruel Kings have been careful 
to perform their promiſes, yea, though they have 
been unlawful, as Herod. Therefore if we reſt upon 
his Majeſty's promiſe, we may aſſure ourſelves of 
the performance of it; beſides, we bind his Majeſty, 
by relying on his word: we have laws enough, it 
is the execution of them that is our life, and it is 
the King that gives life and execution. 


Sir Thomas Wentworth concluded the debate, 
ſaying, That never Houſe of Parliament truſted 
more in the goodneſs of their King, for their own 
private account, than the preſent; - but we are 
ambitious that his Majeſty's goodneſs may remain to 
Poſterity, and we are accountable to a publick 
truſt : and therefore ſeeing there hath been a publick 
violation of the Laws by his Miniſters, nothing will 
ſatisfy him but a publick amends, and our deſires to 
vindicate the ſubjects right by bill, are no more than 
are laid down in former Laws, with ſome modeſt 
proviſion for inſtruction, performance and exe- 
cution. | 

Which ſo well agreed with the ſenſe of the 
Houle, that they made it the ſubject of a meſſage 
to be delivered by the Speaker to his Majeſty. 


Amidſt thoſe deliberations, another meſſage 
was delivered May 2: from his. Majeſty by Mr. 
Secretary Cook; That howſoever we proceed in 
this buſineſs we have in hand, which-his Majeſty will 
not doubt, but to be according to our conſtant pro- 
feſſion, and ſo as he may have cauſe to give us thanks; 


yet his reſolution is, that both his royal care, and 


hearty and tender affection towards all his loving 
ſubjects, ſhall appear to the whole Kingdom, and 
all the World, that he will govern us according to 
the laws and cuſtoms of this Realm; that he will 
maintain us in the liberties of our perſons, and pro- 
prieties of our goods, ſo as we may enjoy as much 
happineſs as our fore-fathers in their beſt times; and 
that he will rectify what hath been, or may be found 
amiſs amongſt us, ſo that hereafter there may be no 
juſt cauſe to complain. Wherein as his. Majeſty will 
rank himſelf amongſt the beſt of our Kings, and 
ſhew he hath no intention to invade or impeach our 
lawful liberties, or right; ſo he will have us match 
ourſelves with the beſt ſubjects, not by incroaching 
upon that ſovereignty and prerogative, which God 
hath put into his hands for our good, but by con- 
taining ourſelves within the bounds and laws S 
fore-fathers, without reſtraining them, or Enlarg- 
ing them by new explanations, interpretations, ex- 

ſitions, or additions in any ſort z which, he tel- 
eth us, he will not give way unto, _ 

That the weight of the affairs of the Kingdom, 
and Chriſtendom, do preſs him more and more, and 


that the time is now grown to that point of matu- 


rity, that it cannot endure long debate or delay; fo 
| C-£e as 
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as this Sc Hon of Parliament muſt continue no lon- 
ger than Tucſday come ſeven- night at furtheſt : in 
which time bis Majeſty, for his part, will be ready 
to perſorm what he promiſed; and if the Houſe be 
not ready to do that is fit for themſelves, 'it ſhall 
be their own faults. 

And upon aſſurance of our good diſpatch and 
correſpondence, his Majeſty declareth, that his 
royal intention is to have another Seſſion of Parlia- 
ment at Michaelmas next, for the perfecting of ſuch 
things as cannot now be done. 


This meſſage was debated the next day, being 
Saturday, May 3. whereupon Sir John Elliot ſpake 
to this effect: i 

The King, faith he, will rank himſelf with the 
beſt of Kings, and therefore he would have us rank 
ourſelves with the beſt ſubjects; we will not in- 
croach upon that Sovereignty that God hath put 
into his hands: this makes me fear his Majeſty 1s 
miſ-informed in what we go about, let us make ſome 
enlargement, and put it before him, that we will 
not make any thing new. As for the time of this 
Seſſion, it is but ſhort; and look how many meſſages 
we have, ſo many interruptions; and miſ-reports, 
and miſ-reprefentations to his Majeſty produce thoſe 
meſſages. | 


Sir Miles Fleetword continued the debate, and 
ſaid, That this buſineſs is of great importance, we 
are to accommodate this: the breach of this Parlia- 
ment will be the greateſt miſery that ever befell us; 
the eyes of Chriſtendom are upon this Parliament, 
the State of all our Proteſtant Friends are ready to 
be ſwallowed up by the Emperor's Forces, and our 
own Kingdom is in a miſerable ſtrait, for the defence 
of our Religion that is invaded by the Roman Ca- 
tholicks, by the colour of a commiſſion, which is 
intolerable ; the defence of our Realm by Shipping 
is decayed, the King's revenue is ſold and gone; 
where ſhall the relief be obtained but in Parliament ? 
Now we are in the way, let us proceed by way of 
Bill, in purſuance of the King's meſſage to eſtabliſh 
the fundamental Laws in propriety of our goods, 
and liberty of our perſons : It was declared to us, 
that courſes by Loan and Impriſonment were not lawful; 
let us touch them in our Bill, and that all prece- 
dents and judgments ſeeming to the contrary, be 
void; and that all commitments againſt the Law be 
remedied, and that we be protected againſt the fear 
of commitments, | 


. Mr. MasoN's Speech. 
1 Am of opinion with the Gentleman that ſpake 

firſt, that in our procerdings in the matter now 
in debate, we ſhould have uſe of the title of the Sta- 
tute, called circumſpecte agatis; for it concerns the 
liberty of our perſons, without which we do not 
enjoy our lives. 

The Queſtion is: 


Whether in this bill for the explanation of Magna 


Charta, and the reſt of the Statutes, we ſhall pro- 
vide that the cauſe of the commitment muſt be — 
ed u the commitment, or upon return o 
7 ? $ 
Before I ſpeak to the queſtion itſelf, I ſhall pro- 
ſome obſervations, in my conceit, neceſſarily 
conducing to the debate of the matter. 
1. That we ought to take care, and to provide 
for poſterity, as our predeceſſors have done for us, 
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and that this provident care, cannot be expounded 
to be any diſtruſt of the performance of his Ma- 
jeſty*s gracious declaration, this Act providing for 
perpetuity, to which his Highneſs's promiſe, unleſs 
it were by Act of Parliament, cannot extend. 

2. That we having long debated and ſolemnly re- 
ſolved our rights and privileges by virtue of theſe 
Statutes, and if now we ſhall reduce thoſe declara- 
tions and thoſe reſolutions into an Aft, we muſt ever 
hereafter expect to be confined within the bounds of 
that AR, being made at our ſuit, and to be the li- 
mits of the Prerogative in that reſpect, and it being 
an Act of explanation, which ſhall receive no fur- 
ther explanation than itſelf contains. 

3. That by this Act we muſt provide a remedy 
againſt the perſons which detain us in priſon, for as 
to the commander, there can be no certainty, 

Concerning the Queſtion itſelf : 

It hath been ſolemnly and clearly refolved by the 
Houſe, that the commitment of a Freeman without 
expreſſing the cauſe at the time of the commitment, 
is againſt the Law: If by this Act of explanation 
we ſhall provide only that the cauſe ought to be ex- 
preſſed upon the return of the Habeas Corpus, then 
out of the words of the Statute, it will neceſſarily 
be inferred, that before the return of the Habeas Cor- 
pus the cauſe need not to be expreſs*d, becauſe the 
Statute hath appointed the time of the expreſſion of 
the cauſe; and it will be conſtrued, that if the 
makers of the Statutes had intended that the cauſe 


' ſhould have been ſooner ſhewn, they would have 


provided for it by the Act, and then the Act which 
we term an Act of explanation, will be an Act of 
the abridging of Magna Charta, and the reſt of the 
Statutes: or if this Act do not make the commit- 
ment without expreſſing the cauſe, to be lawful, yet 
it will clearly amount to a toleration of the commit- 
ment, without expreſſing the cauſe, until the Habeas 
Corpus, or to a general or perpetual diſpenſation, 
beginning with, and continuing as long as the Law it- 
ſelf. And in my underſtanding the words in this in- 
tended Law, that no Freeman can be committed 
without cauſe, can no ways advantage us, or ſa- 
tisfy this objection; for till the return of the Habeas 
Corpus, he that commits is Judge of the cauſe, or at 
leaſt hath a licence by this Law till that time to con- 
ceal the cauſe, and the Goaler is not ſubject to any 
action for the detaining of the Priſoner upon ſuch 
command. For if the priſoner demanded the cauſe 
of his impriſonment of the Goaler, it will be a ſafe 
anſwer for him to ſay that he detains a priſoner by 
warrant, and that it belongs not unto him to deſire 
thoſe which commit the priſoner to ſhew the cauſe 
until he returns the Habeas Corpus. And if the pri- 
ſoner be a Suitor to know the cauſe from thoſe that 
committed him, it will be a ſufficient anſwer for 
them to ſay they will _— the cauſe at the return 
of the Habeas Corpus. In this caſe there will be a 
wrong, becauſe the commitment is without cauſe 
expreſſed, and one that ſuffers that wrong, viz. the 
party 1mpriſoned ; and yet no ſuch wrong doer, but 
may excuſe, if not juſtify himſelf by this Law. 

In making of Laws, we muſt conſider the incon- 
veniences which may enſue, and provide for the 
prevention of them, lex caveat de futuris. I have 
taken into my thoughts ſome inconveniences which 
I ſhall expoſe to your conſiderations, not imagining 
that they can happen in the time of our gracious 
Sovereign; but in an Act of Parliament, we mult 
provide for the prevention of all inconveniences in 
future times. 


1. If 
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1. If a man be in danger to be impriſoned in the 
beginning of a long vacation for refuſing to pay 
ſome ſmall ſum of money, and knows that by this 
Act he can have no inlargement till the return of 
the Habeas Corpus in the Term, and that the charge 
of his being in Priſon, and of his inlargement by 
Habeas Corpus will amount to more than the ſum, he 
will part with money to prevent his impriſonment, 
or to redeem himſelf thence, becauſe: he cannot ſay 
any man doth him wrong, until the return of the 
Habeas Corpus, and the Law reſolves. A man will 
pay a Fine rather than be impriſoned, for the judg- 
ment which is given when one is fined, is ideo ca- 
piatur, and the execution for debt is a capias ad ſalis- 
faciendum; the Law preſuming any man will part 
with his money to gain his Liberty, And if the 
riſoner procure an Habeas Corpus, and be brought 
nto the King's-Bench by virtue of it, yet the cauſe 
need not to be then expreſſed : the proviſion of this 
Law being, that if no cauſe be then expreſſed, he 
ſhall be bailed, and no cauſe being ſhewn upon the 
return of the Habeas Corpus, yet it may be pre- 
tended, that at the time of his commitment, there 
were ſtrong preſumptions of ſome great offence, 
but upon examination they are cleared : or it may 
be ſaid, that the offence was of that nature, that 
the time of his impriſonment before the return was 
a ſufficient puniſhment. And we may be frequent- 
ly impriſoned in this manner, and never underſtand 
the cauſe, and have often ſuch puniſhment, and 
have no means to juſtify ourſelves z and for all theſe 
oceedings this Law will be the juſtification, or co- 
ur, 
2. If by this Act there be a toleration of impriſon- 
ment without ſhewing cauſe, until the return of the 
Habeas Corpus; yet it is poſſible to accompany that 
impriſonment, with ſuch circumſtances of cloſe re- 
ſtraint, and other hardſhips, which I forbear to ex- 
preſs, as may make an impriſonment for that ſhort 
time, as great a puniſhment, as a perpetual impri- 
ſonment in an ordinary manner. n 
3. The party may be impriſoned a long time 
before he ſhall come to be delivered by this Law; 
the place of his impriſonment may be in the fur- 
theſt part of this Kingdom; the Judges always 
make the return of the Habeas Corpus anſwerable 
to the diſtance of the priſon from Weſtminſter ; the 
Goaler may negle& the return of the firſt proceſs, 
and then the party muſt procure an Alias, and the 
Gaoler may be then in ſome other imployment for 
the King, and excuſe the not returning the body 
upon that proceſs z and this may make the impri- 
ſonment for a year. And in the end no cauſe being 
returned, the party may be diſcharged, but in the 
mean time he ſhall have impriſonment, he ſhall 
never know the cauſe, he ſhall have no'remedy. for 
it, nor be able to queſtion any for injuſtice, which 
have not a juſtification, or excuſe by this Law. 
4. The party may be impriſoned during his life, 
and yet there ſhall be no cauſe ever ſnewn. I will 
inſtance in this manner: a man may be committed 
to the furtheſt -part of the Kingdom Weſtward ; 
he obtains an Habeas Corpus ; before the Goaler re- 
receives the Habeas Corpus, or before he returns it, 
the priſoner by Warrant is removed from that pri- 
ſon to another, it may be the furtheſt Northen part 
of the Realm. The firſt Goaler returns the ſpecial 


matter, which will be ſufficient to free himſelf, and 
in like manner the priſoner may be tranſlated from 
one priſon to another, and his whole life ſhall be a 
peregrination, or wa 

Vol. VI. 


yfaring from one Goal to ano- 


relating to the Liberty of the Subjecm. 


195 
ther, and he ſhall never know the cauſe, nor be able 
to complain of any, who cannot defend their actions 
by this Bill. | | 
5. If the priſoner be brought into the Court by 
Habeas Corpus, and no cauſe expreſſed, and there- 
upon he be inlarged, he may be partly committed 
again, and then his enlargement ſhall only make 
way for his commitment: and this may continue 
during his life, and he ſhall never know the cauſe 3 
_ this not remedied, but rather permitted by this - 
Act. 6 | 
And there are alſo ſome things remarkably conſi- 
derable in this matter; the expence of the party in 
priſon; his fees to the Goaler, his coſts in obtain- 
ing and proſecuting an Habeas Corpus, and his 
charges in removing himſelf, attended with ſuch as 
have the charge of his conduct: and that the pri- 
ſoner muſt ſuſtain all this without ſatisfaRion, or 
knowing the cauſe. | 
The only reaſon given by thoſe of the other opi- 
nion is, That it is requiſite, the King and Council 
ſhould have power to command the detainer of a 
man in priſon for ſome time, without expreſſing 
the cauſe z becauſe it is ſuppoſed, that the manife- 
ſtation of the cauſe at firſt may prevent the diſco - 
very of a Treaſon. The reaſon is anſwered by the 
remedy propoſed, by this Act it being propoſed, 
that it ſhall be provided by this Bill, that upon our 
commitment, we may inſtantly have recourſe to 
the Chancery for an Habeas Corpus, returnable.in 
that Court, which is always open; and that upon 
the receipt thereof, the Writ muſt be returned, and 
the-cauſe thereupon expreſſed. If then this reme- 
dy be really the cauſe of commitment, it muſt 
partly appear, which contradicts the former reaſon 
of State. N 0 
And in my own opinion, we ought not only to 
take care, that the Subje& ſhould be delivered out 
of priſon, but to prevent his impriſonment; the 
Statute of Magna Charta, and the reſt of the Acts, 
providing that no man ſhould be impriſoned, but 
by the Law of the Land. And although the King, 
or Council, as it hath been objected, by force may 
commit us without cauſe, notwithſtanding any 
Laws we can make; yet I am ſure without ſuch an 
Act of Parliament, ſuch commitment can have no 
legal colour, and I would be loth we ſhould make 
a Law to endanger ourſelves. For which reaſons I 
conceive, that there being ſo many ways'to evade 
this Act, we ſhall be in a worſe caſe by it, than 
without it; as it provides no remedy to prevent 
our impriſonment without expreſſing the cauſe to 
be lawful, and adminiſters xs for continuing us 
in priſon, as I have before declared. And thus for 
providing for one particular out of reaſon of State, 
which poſſibly may fall out in an age or two, we 
ſhall ſpring a leak, which may fink all our Liber- 
ties, and open a gap, through which Magne Char- 
ta, and the reſt of the Statutes, may iſſue out and 
vaniſh, I therefore conclude, that in my poot 
underſtanding (which I ſubmit to better Judg- 
ments,) I had rather depend upon our former re- 
ſolutions, and- the King's gracious declarations, 
than — 28 Act in ſuch manner as hath been pro- 


popoſ "IM 
In conchuſion, the Commons agreed to an anſwer 


to all the preceding meſſages, and preſented it to the 
King by the mouth of their Speaker. | 


% 
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The Speaker's Speech (Sir John Finch) to the King, 
in anſwer to ſeveral Meſſages, in the Banqueting- 
Houſe, May 5. 


Moſt Gracious and Dread Sovereign, 
Y O U R Loyal and Obedient Subjects, the Com- 
mons now aſſembled in Parliament, by ſeveral 
meſſages from your Majefty, and eſpecially by that 
your declaration delivered by the Lord-Keeper be- 


fore both Houſes, have, to their exceeding great - 


Joy and comfort, received many ample expreſſions 
of your princely care and tender affections towards 
them, with a gracious promiſe and aſſurance, that 
your Majeſty will govern according to the Laws of 
this Realm, and ſo maintain all your SubjeRs, in 
the juſt freedom of their perſons, and ſafety of 
their eſtates, that all their Rights and Liberties may 
be by them enjoyed, with as much freedom and ſe- 
curity in their time, as in any age heretofore by 


their Anceſtors, under the beſt of your Progeni- 


tors: For this ſo great a favour, enlarged by a 
comfortable intimation of your Majeſty's confidence 
in the proceedings of this Houſe, they do, by me 
their Speaker, make a full return of moſt humble 


+ thanks to your Majeſty, with all dutiful acknow- 


ledgement of your grace and goodneſs, herein ex- 
rended unto them. 

And whereas in one of thoſe meſſages delivered 
from your Majeſty, there was an expreſſion of your 
defire to know, whether this Houſe would reſt up- 
on your Royal word and promiſe, aſſuring them, 
that if they would, it ſhould be royally and really 
performed : As they again preſent their humble 
thanks for the ſeconding and ſtrengthning of your 
former Royal expreſſions, ſo in all humbleneſs they 
aſſure your Majeſty, that their greateſt confidence 
is, and ever muſt be in your grace and goodneſs, 
without which, they well know, nothing they can 
frame or deſire, will be of ſafety or value to them ; 
Therefore are all humble ſuitors to your Majeſty, 
that your Royal heart will graciouſly accept and be- 


lieve the truth of theirs, which they humbly pre- 


ſent, as full of truth and confidence in your Royal 
word and promiſe, as ever Houſe of Commons re- 
poſed in any of their beſt Kings. 

True it is, they cannot but remember the —— 
truſt, for which they are accountable to preſent and 
future times; and their deſires are, That your Ma- 
jeſty's goodneſs might, in fruit and memory, be the 
bleſſing and joy of Poſterity. 

They ſay alſo, That of late, there hath been 
_ violation of the Laws, and the Subjects 

iberties, by ſome of your Majeſty's Miniſters ; 


and thence conceive, that no leſs than a publick 


remedy will raiſe the dejected hearts of your lov- 
ing Subjects, to a chearful ſupply of your Majeſty, 
or make them receive content in the proceedings of 
this Houſe. b | 

From theſe conſiderations, they moſt humbly 
beg your Majeſty's leave to lay hold of that gra- 
cious offer of yours, which gave them aſſurance, 
that if they thought fit to ſecure themſelves in their 
Rights and Liberties, by way of Bill or otherwiſe, 
ſoit might be provided with due reſpect to God's 
honour, and the publick good, you would be gra- 
cioully pleaſed to give way unto it. Far from their 
intentions it is, any way to encroach upon your 
Sovereignty or Prerogative z nor have they the leaſt 
thought of ſtretching or enlarging the Laws in any 
ſort, by any new interpretations or additions; the 
bounds of their deſires extend no further, than to 


| 4 Car . J. 
ſome neceſſary explanation of that, which is truly 
comprehended within the juſt ſenſe and meaning of 
thoſe Laws, with ſome moderate proviſion for exe- 
cution and performance, as in times paſt, upon like 
occaſion hath been uſed. 

The way how to accompliſh theſe their humble 
deſires, is now in ferious conſideration with them, 
wherein they humbly aſſure your Majeſty, they 
will neither loſe time, nor ſeek any thing of your 
Majeſty, but that they hope may be fit for dutiful 
and loyal Subjects to aſk, and for a gracious and juſt 
King to grant. 


His Majeſty's Anſwer was delivered by the Lord- 
Keeper, Thomas Lord Coventry. 


R. Speaker, and you Gentlemen of the Houſe 

of Commons, his Majeſty has commanded 
me to tell you, that he expected an anſwer by your 
actions, and not delay by diſcourſe : ye acknowledge 
his truſt and confidence in your proceedings, but 
his Majeſty ſees not how you requite him by your 
confidence of his word and actions: for what need 
explanations, if ye doubted not the performance 
of the true meaning ? for explanations will hazard 
an incroachment upon his Prerogative, And it 
may well be ſaid, What need a new Law to con- 
firm an old, if you repoſe confidence in the decla- 
ration- his Majeſty made by me to both Houſes ; 
and yourſelves acknowledge, that your greateſt truſt 
and confidence muſt be in his Majeſty's grace and 
goodneſs, without which nothing that you can 
frame will be of ſafety, or available to you. Yet 
to ſhew clearly the ſincerity of his Majeſty's inten- 
tions, he is content, that a Bill be drawn for a con- 
firmation of Magna Charta, and the ſix other Sta- 
tutes inſiſted upon for the Subjects Liberties, if ye 
ſhall chuſe that to be the beſt way; but ſo, as it 
may be without additions, paraphraſes, or explana- 
tions. | 

Thus, if you pleaſe, you may be ſecured from your 
needleſs fears, and this Parliament may have a hap- 
PY wiſhed-for end ; whereas by the contrary, if you 
eek to tie your King by new, and indeed impoſſible 
bonds, you mult be accountable to God and your 
Country, for the ill ſucceſs of this meeting. His 
Majeſty having given his Royal word, that you ſhall 
have no cauſe to complain hereafter ; leſs than 
which, hath been enough to reconcile great Princes, 
and therefore ought much more to prevail between 
a King and his Subjects. 

Laſtly, I am commanded to tell you, that his 
Majeſty's pleaſure is, That without further replies 
or meſſages, or other unneceſſary delays, you do 
what you mean to do ſpeedily, remembring the laſt 
meſſage, which his Majeſty ſent you by Secretary 
Cook, in point of time: his Majeſty, always intend- 
ing to perform his promiſe to his people. 


IN Pry ithſtanding the intimation of his Majeſty's 
good pleaſure for a Bill, Mr. Secretary Cook, 
Tueſday May 6, again preſſed the Houſe to rely 
upon the King's word, ſaying, That he had rather 
follow others, than begin to enter into this buſineſs : 
loſs of time hath been the greateſt complaint; the 
matter fallen now into conſideration, is what way 
to take, whether to rely on his Majeſty's word, or 
on a Bill, If we will confider the advantage we 
have in taking his Majeſty's word, it will be of the 
largeſt extent, and we fhall chuſe that, that. hath 
moſt aſſurance ; an Act of Parliament is by the 

Con- 
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conſent of the King and Parliament, but this aſſu- 
rance by word is, that he will govern us by the 
Laws ; the King promiſes that, and alſo that — 
ſhall be ſo executed, that we ſhall enjoy as muc 
freedom as ever. This contains many Laws, and a 
grant of all good Laws; nay, it contains a confir- 
mation of thoſe very Laws, aſſurance, which binds 
further than the Law can: firſt, it binds his affection, 
which is the greateſt bond between King and Sub- 
je, and that binds his judgment alſo, nay, his ho- 
nour, and that not at home, but abroad ; the Royal 
word of a King is the ground of all treaty ; nay, it 
binds his conſcience, This confirmation between 
both Houſes is in nature of a vow 3 for my part, I 
think it is the greateſt advantage to rely on his Ma- 
jeſty's word. He further added, this debate was 
fitter to be done before the Houſe, and not- before 
the Committee z and that it was a new courſe to go 
to a Committee of the whole Houſe, 


Sir Jobn Elliott replied, That the proceeding in 
a Committee, is more honourable and advantageous 
to the King and the Houſe, for that way leads 
moſt to truth, and it is a more open way, and 
where every man may add his reaſon, and make an- 
wer upon the hearing of other mens reaſons and ar- 
guments. 


This being the general ſenſe, the Houſe was 
turned into a Committee, to take into conſidera- 
tion, what was delivered to the King by the Speaker, 
and what was delivered to them by the Lord- Keeper, 
and all other meſſages, and the Committee was 
not to be bounded by any order: the key was 
brought up, and none were to go out without leave 
firſt aſked. _ | 


In the debate of this buſineſs at the Committee, 
ſome were for letting the Bill reſt : but Sir Edward 
Coke's reaſons , prevailed to the contrary. Was it 
ever known (ſaid he) that general words were a 
ſufficient ſatisfaction to particular grievances ? was 
ever a verbal declaration of the King, Verbum Reg- 
ni ? When Grievances be, the Parliament is to re- 
dreſs them. Did ever Parliament rely on meſſages? 
They put up Petitions of their, Grievances, and the 
King ever anſwered them: the King's anſwer is very 
gracious, but what is the Law of the Realm, that 
is the queſtion, I put no diffidence in his Majeſty, 
the King muſt ſpeak, by a Record, and in particu- 
lars, and not in general : did you ever know the 
King's meſſage come into a Bill of Subſidies ? All 


5 Kings will ſay, Le muſt truſt me as you 


did my Predeceſſors, and truſt my meſſages; but 
meſſages of love never came into a Parliament. Let 
us put up a Petition of Right: not that I diſtruſt 
the King, but that I cannot take his truſt, but in a 
Parliamentary way. 130 


On Thurſday 8 May, the Petition of Right was 
finiſhed, and the Clauſe of Martial Law was added 
unto it, and it was delivered to the Lords at a con- 
ference in the Painted Chamber for. their concur- 
rence z which conference was managed by Sir Edward 
Coke, who thus expreſſed himſelf: I pray your Lord- 
ſhips to excuſe us, for we have been till one of 


clock about the great buſigeſs, and . be God) 
we have diſpatch d it in ſome mea 

this time we 
ſhips, but I 
to us. 


ure, and before 
An Bees RAR attend your Lord- 

pe that this will prove a great bleſſing 
My Lords, I am commanded from the 
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Houſe of Commons to expreſs their fingular care 
and affection they have of concurrence with your 


Lordſhips, in theſe urging affairs and proceedi 
of this Parliaments both for the good of the Com- ; 
monwealth, and principally for his Majeſty's. And 
this I may ſay in this particular, if we had hundreds 
of tongues,. we were not able to expreſs this deſire, 
which we have have of that concurrence with your 
Lordſhips : but I will leave it without any further 
expreſſion, My Lords, it is evident what neceſſity 
there is, both in reſpe& of yourſelves, and your 
Poſterities, to have good ſucceſs in this buſineſs, 
We have acquainted your Lordſhips with the reaſons 
and arguments, and after we have had ſome confe- 

rence, we have received from your Lordſhips five 
propolitions z and it behoves me to give your Lord- 
ſhips ſome reaſons, why you have not heard from 
us before now; for in the mean time, as we were 
conſulting of this weighty buſineſs, we have received 
divers meſſages from our great Sovereign the King, 
and they conſiſted of five parts. 

1. That his Majeſty would maintain all his Sub- 
jects in their juſt freedom, both of their perſons and 
eſtates. 

2. That he will govern according to his Laws 
and Statutes. | 

3. That we ſhould find much confidence in his 
Royal word; I pray obſerve that. | 

4. That we ſhall enjoy all our Rights and Liber- 
ties, with as much freedom and liberty, as ever any 
Subjects have done in former times. | 

5. That whether we ſhall think it fit, either by 
way of Bill or otherwiſe, to go on in this great 
buſineſs, his Majeſty would be pleaſed to give way 
to it. 

Theſe gracious meſſages did ſo work upon our 
affections, that we have taken them into conſidera- 
tion. My Lords, when we had theſe meſſages, (L 
deal plainly, for ſo I am commanded by the Houſe 
of Commons). we did. conſider, what way we 
might go for our more ſecure way, nay, yours z we 
did think it the ſafeſt way to go in a Parliamentary 
courſe, for we have a maxim in the Houſe of Com · 
mons, and written on the walls of our Houſe, That 
old ways are the ſafeſt and ſureſt ways: And at 
laſt we fell upon that which we did think (if that 
your Lordſhips did conſent with us) it is the moſt 
ancient way of all, and that is, my Lords, via 
fauſta, both to his Majeſty, to your Lordſhips, and 
to ourſelves... For, my Lords, this is the greateſt 
Bond, that any Subject can have have in Parliament, 
Verbum Regis, this is an high point of honour, but 
this ſhall be done by the Lords and Commons, and 
aſſented to by the King in Parliament; this is the 
greateſt obligation of all; and this is for the King's 
honour and our ſafety. Therefore, my Lords, we 
have drawn a form of a Petition, deſiring your 
Lordſhips to concur with us therein; for we come 
with an unanimous conſent of all the Houſe of 
Commons, and there is great reaſon your  Lord-- 
ſhips ſhould do ſo, for your Lordſhips are involved 
in the ſame condition, Commune Periculum. So 1 
have done with the firſt part: And now I ſhall be 
bold to read that which we have ſo agreed on, and 
I ſhall defire your Lordſhips leave that I may 
read it, 7 | 


Here the Petition of Right was read ; but we 
forbear to inſert it as yet, becauſe there were 
poſitions for alteration z and it is not perfect, till 
the Royal aſſent be given to it. E 

rom 


n 
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From the eighth to the twelfch of May, all pub4 
lick buſineſs was laid aſide. On Monday the twelfth, 
the Lords had a conference. with the. Commons, 
' where the Lord-Keeper made this Speech. 0 


"Gentlemen of the Houſe of Commons. | 
Lords having a moſt ' affectionate deſire to 
maintain that good concurrence, that in this 
Parliament and others have been of late between 
both Houſes, defired this conference, to acquaint 
you, how, and in what manner, they have pro- 
cteded in the Petition of Right that came trom this 
Houſe, and to let you know, that as foon as they 
hat received it, they, with all care and expedition 
they poſſibly could, addreſſed themſelves to con- 
fider thereof; and after good time ſpent in Debate 
in the whole Houſe, they made a Committee to 
confider, whether retaining the ſubſtance. of the 
Petition, there might not 'be ſome words altered, 
or put in to make it more ſweet, to procure it a 
paſſable way to his Majeſty: we know this muſt be 
crowned by the King, and good muſt come to all 
the Kingdom by this courſe now taken. The Com- 
- mittee hath met, and hath propounded ſome ſmall 
matters to be altered in ſome few words, to make 
it paſſable, and not in ſubſtance. And the Lords 
having this reported from their Committee, and 
heard it read in their Houſe, reſolved of nothing 
till they have your conſent; yet they think it fitter 
to have it propounded. to you, to conſider, whether 
there ſhould be any alteration or no, and how the 
«+ nz alterations may ſtand with your li- 
2 £527 Hide | 


Concerning the commitment by the King and 
the Council, without expreſſing the cauſe, it was 
reſolved by the Lords to debate it this morning, and 
as ſoon as they ſhould have debated it, they purpoſed 
to have your concurrence with them before they re- 
folved it ; but at the inſtant when they thought to 
have debated it, they received à Letter from his 
Majeſty, which, they conceive, will give a ſatiſ- 
faction to both Houſes in the main point. My 
Lords de firing to keep that good concurrence be- 
gun, deſired to communicate that Letter unto you, 
that you might take the ſame into your conſidera - 
tlons, as they mean to do themſelves: This Letter 
is to be read unto op. 7 


To our Right Truſty and Well-beloved, the Lords Spi- 
ritual and Temporal of the Higher Houſe of Par- 
NI .. 0 

% NM E being defirous of nothing more than 

„che advancement of the peace and pro- 

4 fſperity of our People, have given leave to free 

Debate upon the higheſt points of our Prerogative 

% Royal, which in the time of our Predeceſſora, 

% Kings and Queens of this Realm, were ever 

« reſtrained" as matters that they would not have 

diſcuſſed ; and in other things we have been 

villing ſo far to deſcend to the deſires of our 

* good Subjects, as might fully ſatisfy. all mode- 

* rate minds, and free them from all juſt fears and 


« jealouſies, which thoſe meſſages, which we have: 


« hitherto ſent into the Commons Houſe, will 
« well demonſtrate unto the World. Yet we find 
it ſtill inſiſted upon, that in no caſe whatſoeyer, 

4 ſhould it never — concern matters of State 


© or. Government, we, or our Privy-Council, 
no power to commit any man without 
3 ; 


% have 


„ and th&cauſe alled 


F - — * * 
- F * 
-% 


„ the cauſe ſhewed ; whereas it often happens, 
% that ſhould the cauſe be ſhewed, the ſervice it- 
« ſelf would thereby be deſtroyed and defeated ; 
muſt be'ſuch, as may be 
determined by our Judges of our Courts of 
« Weſtminſter, in a legal and ordinary way of ju- 
* ſtice ; whereas the cauſes may be ſuch, whereof 
© the Judges have no capacity of judicature, nor 
«rules of La to direct and guide their judgment 
in caſes of. that tranſcendent nature; which hap- 
<«« pening, ſo often, the very intermitting the conſtant 
„ rule of government, for ſo many ages, within 
this Kingdom practiſed, would ſoon diffolve the 
« very foundation and frame of our Monarchy, 
«© Wherefore, as to our Commons we have made 
fair propoſitions, which might equally preſerve 
the juſt Liberty of the Subject; ſo, my Lords, 
„we have thought good to let you know, that 
without the overthrow of Sovercignty, we can- 


not ſuffer this power to be impeached ; notwith- 


<« ſtanding, to- clear our conſcience and juſt in- 
tentions, this we publiſh, That it is not in our 
heart, nor will we ever extend our Royal power, 
« lent unto us from God, beyond the juſt rule of 
Moderation, in any thing which ſhall be con- 
«© trary to our Laws and Cuſtoms, wherein the 
<« ſatety of our people ſhall be our only aim. And 
* we do hereby declare our Royal pleaſure and re- 
* ſolution to be, which, God willing, we ſhall ever 
*« conſtantly continue and maintain, That neither 
we, nor our Privy-Council, ſhall or will, at any 
time hereafter, commit or command to priſon, 
or otherwiſe reſtrain the perſon of any for not 
* lending money to us, nor for any cauſe, which 
4 in our' conſcience doth not concern the public 
good and ſafety of us and our people; we will 
not be drawn to pretend any cauſe, wherein our 
judgment and conſeience is not fatisfied with; 


„ which baſe thoughts, we hope, no man can 


imagine will fall into our Royal breaſt; and that 
in all caſes of this nature, which ſhall hereafter 
« happen; we ſhall, upon the humble Petition of 
the Party, or addreſs of our Judges unto us, 
< readily'and really expreſs the true cauſe of their 
„ commitment or reſtrain, ſo ſoon as with conve- 
<<. niency. #nd- ſafety the Tame is fit to be diſcloſed 
and expreſſed. ' And that in all cauſes'criminal 


. © of ordinary juriſdiction, our Judges ſhall pro- 


<<. ceed to the deliverance or bailment of the pri- 
<< ſoner, according to the known and ordinary rules 
of the Laws of this Land, and according to the 


„ Statutes of Magna Charta, and thoſe other fix 


<<: Statutes inſiſted upon, which we do take know- 
edge ſtand in ful force, and which we intend 
* not to te and weaken, againſt the true 
intention thereof, This we have thought” fit to 
„ ſignify unto you, the rather to ſhorten any lo 
Debate upon this great queſtion, the ſeaſon o 
the year being ſo far advanced, and our great 
©. occafions of State not lending us many more 
„days for longer "continuance of this Seſſion of 
& Parliament.“ 0% „ SW 23: 4118 37 
Given under our Signet at our Palace at Weſt- 
- minſter, 12 Mai, the fourth year of our 
KReign. e | 
The ſame day the King's Letter was communi- 
cated to the Houſe of Commons, they laid it aſide, 
and Sir Thomas Wentworth ſaid, It was a Letter of 
Grace z but the e will only like of that which 
is done in a+ Parliamentary way: beſides, the 
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debate of it would ſpend much time, neither was it 


directed to the Houſe of Commons; and the Pe- 
tition of Right would clear all miſtakes: For (ſaid 
he) ſome give it out, as if the Houſe went about 
to pinch the King's Prerogative. But the further 
debate of this matter took up ſeveral days. 


May 17. The Lords propounded, at a confe- 
rence, an addition to be made to the Petition of 
Right, which was delivered by the Lord-Keeper, 
to this purpoſe : 


O U the Knights, Citizens, and Burgeſſes of 
the Houſe of Commons, my Lords have 
commanded me to preſent unto you, the ſingular 
care and affection, they have to preſerve that cor- 
reſpondency and order, which the two Houſes 
(both in this and former Parliaments, to the happi- 
neſs of this Kingdom) have heretofore enjoyed. 
They command me alſo to let you know, that 
they have no leſs care and affection to bring that 
great buſineſs the Liberty of the Subjeft to an happy 
iſſue. And whereas at the laſt conference of both 
Houſes, there were ſome things propounded, that 
came from their Lordſhips, out of a deſire the Pe- 
tition might have the eaſier paſſage with his Majeſty, 
not intending to alter in any manner the ſubſtance 
of the Petition; but it was then thought fit, that 
there was another part of the Petition, of as great 
importance and weight : my Lords, ſince the time 
of that conference, have imploy*'d themſelves whol- 
2 reduce the Petition to ſuch a frame and order, 
that may give both to you and them hope of ac- 


ceptance. 

And after many deliberations, and much advice 
taken, my Lords have reſolved to repreſent to you 
ſomething which they have thought upon, yet not 
as a thing concluſive to them or you; and according 
to their deſires (having mentioned it in the begin- 
ning) have held it fit to conclude of nothing, till 
that you be made acquainted with it, and that 
there may be a mature adviſement between you and 
them, ſo that there may be the happier concluſion 
in all their buſineſs. | 

This being the determination of the Lords, that 
nothing, that is now offered unto you, ſhould be 
concluſive, yet they thought it convenient to 
preſent it unto . 

This Pra (and not alteration, but addi- 
tion) which they ſhall propound unto you, to be 
adviſed and conferred upon, which is no breach of 
the ſame, - they think it meet, if it ſhall ftand with 
your liking, to be put in the concluſion of the 
Petition which I ſhall now read unto you. 


We preſent this our humble Petition to your Majeſty, 
with the care not only of preſerving our own Liberties, 
ut with due d 10 leave intire, that Sovereign 
Homer, wherewith your Majefly is truſted for the 

Protettion, Safety, and Happineſs of the People. 


This is the thing the Lords do preſent unto you, 
the Subject of this conference, concerning the ad- 
ding of this in the concluſion of the Petition; and 
as they know, that this is no ſmall thing, and 
that 2 cannot preſently give an anſwer to it ; 
therefore they defire you, that you do with ſome 
ſpeed conſider of it, and their Lordſhips will 'be 
ready this afternoon. 


This addition produced ſeveral ſpeeches. . 
l | 


relating to the Liberty of the Subje@. 


* » 
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Mr. Alford.) Let us look (ſaid he) into the 
Records, and ſee what they are, what is Sove- 
reign Power ? Bodin ſaith, That it is free from 
any condition, by this we ſhall acknowledge a Re- 
gal, ay well as a Legal Power : Let us give that to 
the King, that the Law gives him, and no more. 


Mr. Pymm.) I am not able to ſpeak to this 
queſtion, I know not what it is: All our Pe- 
tition is for the Laws of England, and this pows 
er ſeems to be another diſtin&t power from the power 
of the Law. I know how to add Sovereign to his 
Perſon, but not to his Power: And we cannot leave 
to him a Sovereign Power, when we never were 


poſſeſſed of it. 


Mr. Hactwell.] We cannot admit of thoſe 
words with ſafety; they are applicable to all the 
parts.of our Petition: It is in the nature of a 
Saving, and by it we ſhall imply, as if we had in- 
croached on his Prerogative ; all the Laws we cite 
are without a Saving: and yet now after the vio- 
lation of them we muſt add a Saving: I have ſeen 
divers Petitions, and where the Subject claimed a 
Right, there I never ſaw a Saving of this nature; 


Sir Edward Coke.) This is magnum in parvo, 
this is propounded to be a concluſion of our. 
Petition: It is a matter of great weight; and, to 
ſpeak plainly, it will overthrow all our Petition; 
it trenches to all parts of it: It flies at Loans, and 
at the Oath, and at Impriſonment, and Billeting of 
Soldiers; this turns all about again. Look into 
all the Petitions of former times, they never peti- 
tioned, wherein there was a ſaving of the King's 
Sovereignty : I know that Prerogative is part of 
the Law, but ſovereign Power is no Parliamentary 
word. In my opinion, it weakens Magna Charta, 
and all our Statutes ; for they are abſolute, without 
any ſaving of ſovereign Power. And ſhall we now 
add it, we ſhall weaken the foundation of Law, and 
then the building muſt needs fall; let us take heed . 
what we yield unto, Magna Charta is ſuch a fellow, 
that he will have no ſovereign. I wonder this ſove- 
reign was not in Magna Charia, or in the confir- 
mations of it: If we grant this, by implication we 
give a ſovereign power aboye all theſe Laws : power 
in Law, is taken for a power with force : The 
Sheriff ſhall take the power of the County, what it 
means here, God only knows. It is repugnant to 
our petition, that is a Petition of Right, grounded 
on Acts of Parliament. Our Predeceſſors could ne- 
ver endure a ſalus jure ſuo, no more than the Kings 
of old could endure for the Church, ſalvo honore 
Dei & Erclefe. We muſt not admit of it, and to 
qualify it, is impoſſible. Let us hold our privi- 
leges according to the Law; that power, that is 
above this, is not fit for the King and People to have 
it diſputed further. I had rather, for my part, have 
the Prerogative acted, and I myſelf to lie under it, 
than tolhave it diſputed. 


Sir Thomas Wentworth.] If we do admit of this 
addition, we ſhall leave the Subject worſe than 
we faund him, and we ſhall have little thanks for 
our labour, when we come home: Let us leave all 
power to his Majeſty, to puniſh malefactors; but 
our Laws are not acquainted with ſovereign power : 
we defire no new Hing, nor do we offer to trench 
on his Majeſty's prerogative z we muſt not recede 
from this petitio), either in part or whole, * 
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Mr. Noye.] To add a Saving, is not ſafe; 
doubtful words may beget ill conſtruction: and 
the words are not only doubtful words, but 
words unknown to us, and never uſed in any Act or 


Petition before. 


Mr. Selden.] Let us not go too haſtily to the 
queſtion. If there be any objections, let any 
propound them, and let others anſwer them as 
they think good. I will not touch the reaſons al- 
ready given. The ſum of this addition is, that our 
right is not to be ſubje& to Loans or Irapriſonment 
without cauſe, or martial law, but by ſovereign 
power. If it hath no reference to our petition, 
what doth it here? I am ſure all others will ſay it 
hath reference, and ſo muſt we. How far it doth 
exceed all examples of former times, no man can 
ſhew me the like. I have made that ſearch that 
fully ſatisfies me, and I find not another beſides 
28 Edt. I. We have a great many petitions and 
bills of parliament in all ages, in all which we are 
ſure no ſuch thing is added. That clauſe of the 
28 Edu. I. it was not in the petition, but in the 
King's anſwer. 

In Magna Charta there were no ſuch clauſes ; 
the articles themſelves are to be ſeen in a library at 
Lambeth, in a book of that time, upon which the 
law was made. There was none in the ſtatutes in 
King John's time, for theſe I have ſeen, there is no 
ſaving. In the articles of confirmatio chartarum, is 
a ſaving, les ancients aids, that is, for file maryer, 
pur fair filz chivalier, and for ranſom. And in 
the articles of King Fohn, in the original charter, 


which I can ſhew, there thoſe three aids were na- 


med therein, and they were all known. In the 
25 Ed. III. there is a petition againſt Loans, there 
is no ſaving, and fo in others. As for that addition 
in the 28 Edw. I. do but obſerve the petitions after 
Magna Charta; as 5 Edw. III. they put up a pe- 
tition : whereas in Magna Charta it is contained, 
that none be impriſoned but by due proceſs of law; 
thoſe words are not in Magna Charta, and yet there 
is no ſaving. And ſo in the 28 Edw. III. and 36, 
37, and 42 of Edw. III. all which paſs by petition, 
and yet there is no ſaving in them. And there are 
in them other words that are not in Magna Charta, 
and yet no ſaving. For that that Mr, Speaker ſaid 
to the King, it was our heart, and ever fhall be; 
but we then ſpoke of the King's prerogative. by 
itſelf, and we are bound to ſay ſo: but ſpeaking of 
our rights, ſhall we ſay we are not to be impriſoned, 
ſaving but by the King's ſovereign power? Say 
my lands, without any title, be ſeized in the King's 
hand, and I bring a petition of right, and I go to 


the King, and ſay, I do by no means ſeek your 
Majeſty's right and title; and after that, 1 bring a 


petition or monſtrance de droit, ſetting forth my own 
right and title, and withal ſet down a ſaving; that 1 
leave intire his Majeſty's right, it would be im- 
proper, It was objected, that in the 28 of Edi. I. 
in the end of articuli ſuper chartas, which was a 
confirmation of Magna Charta, and Charts de 
Foreſta, in the end there is a clauſe, ſavant le droit 
& figniory ; the words are extant in that roll that is 
now extant, but the origind roll is not extant. - 

In the 25 Edw. I. there was a confirmation of 
the Charter; in the 27 Edw. J. the Parliament was 
called, and much ſtir there was. about the Charter, 
and renewing the Articles, but tien little was done. 
In 28 Edw. I. the Commons by petition or bill, 
did obtain the liberties and article at the end of 
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the Parliament; they were extracted out of the roll, 
and "proclaimed abroad. The addition was added 
in the proclamation : In the bill there was no f. 
vant, but afterwards it was put in; and to proye 
this, it is true, there is no Parliament-roll of that 
year, yet we have hiſtories of that time. In the 
library at Oxford, there is a journal of a parliament 
of that very year, which mentions ſo much; alſo 
in the publick library at Cambridge, there is 3 


- manuſcript that belonged to an Abbey, it was of 


the ſame year 28 Edw, I. and it mentions the parlia. 
ment and the petitions, and articulos quos petierunt fic 
confir maverat rex ut in fine adderet, Salvo jure coronæ 
regis; and they came by proclamation in London. 
When the people heard this clauſe added in the end 
they fell into execration for that addition, and the 
great Earls that went away ſatisfied from the Par- 
liament, hearing of this, went to the King, and 
afterwards it was cleared at the next Parliament, 
Now there is no Parliament-roll of this of that time, 
only in one roll in the end of Edw. III. there is 
a roll, that recites not the Parliament bill, but the 
ſtatute that was the effect of the roll, that was 


proclaimed. a 


The Lords afterwards, at a conference, tendred 
reaſons to fortify their addition; which were briefly 


reported by the Lord Keeper: 


H A T the Lords were all agreed to defend 
and maintain the juſt liberties of the Subject, 


and of the Crown; and that the word, leave, was 


debated amongſt them; and thereby they meant to 
give no new, but what was before: for the words, 
Sovereign Power, as he is a King, he is a Sovereign, 
and muſt have power; and he ſaid, the words were 
eaſier than the Prerogative. As for the word, bat, 
which is a relative, and referred to that power, that 
is for the ſafety of the people; and this, ſaid he, 
can never grieve any man. Being thus publiſhed, 
it is not ſovereign power in general, but now in 
confutation of our reaſons, Magna Charta was not 
with a ſaving; but, ſaid he, you purſue not the 
words in Magna Charta, and — it needs an 
addition. ; roy | 

As for the 28 of Edw. III. he ſaid, there was a 
ſaving; and an ill expoſition cannot be made of 
this, and both Houſes have agreed it in ſubſtance 
already; the Commons did it in a ſpeech delivered 
by the Speaker, and that we ſay we have not a 
thought to incroach on the King's ſovereignty ; and 
why may you not add it in your petition ? 


Upon this report, Mr. Maſon ſpake his Opinion 
in manner following: 


IN our petition of right to the King's Majeſty, 
we mention the laws and ſtatutes, . by which it 
appear d, That no tax, loan, or the like, ought to 
be levied by the King, but by common aſſent in 
Parliament: that no freeman ought to be impri- 
ſoned but by the law of the land; that no freeman 
ought to be compelled to ſuffer ſoldiers in his houfe. 
In the petition we have expreſſed the breach of theſe 
laws, and deſire we may not ſuffer the like; all 

which we pray as our rights and liberties. 
The Lords have propoſed an addition to this 
We humbly preſent this Petition to your Majeſty, 
not only. with à care of. our own Liberties, but 
with 
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with a due regard to leave entire that Sovereign Power 
wherewith your Majeſty is intruſted for the protection, 
ſafety, and happineſs of your people. 


And whether we ſhall conſent unto this addition, is 
the ſubje of this day's diſcourſe : and becauſe my 
Lord-Keeper at the laſt conference, declared their 
Lordſhips had taken the words of the petition apart, 


I ſhall do ſo too. The word, leave, in a petition, is 


of the ſame nature as /aving in a grant, or act of 

rliament: when a man graits but part of a thing, 
be ſaves the reſt; when he petitions to be reſtored 
but to part, he leaveth the reſt: then in the end of 
our petition, the word, leave, will imply, that 
ſomething is to be left of that, or at leaſt with a 
reference to what we deſire. 

The word, intire, is very conſiderable; a Con- 
queror is bound by no Law, but hath power dare 
leges, his Will is a Law; and although William the 
Conqueror, at firſt, to make his way to the Crown 
of England the more eaſy, and the poſſeſſion of it 
more fure, claimed it by title; but afterwards, 
when there were no powerful pretenders to the 
Crown, the title of conqueſt (ro introduce that 
abſolute power of a Conqueror) was claimed, and 
that Statute of Magna Charta, and other Statutes 
mentioned in our petition, do principally limit that 
power. I hope it is as lawful for me to cite a 

efuit, as it is for Dr. Manwaring to falſify him; 
Suares, in his firſt book, de Legibus, cap. 17. de- 
livered his opinion in theſe words, Amplitudo & re- 
ftriftio poteſtatis Regum circa ea que per ſe mala vel 
injuſta non ſunt, pendet ex arbitrio hominum & ex 
ambigua conventione vel patio inter reges & regnum. 
And he farther expreſſeth his opinion, That the 
King of Spain was fo abſolute a Monarch, that he 
might lawfully impoſe tribute without conſent of 
his people, until about. two hundred years ſince, 
when it was concluded between him and his people, 
that without conſent of his people by proxies, he 
ſhould not impoſe any tribute. And Suares's opi- 
nion is, That by that agreement, the Kings of 
Spain are bound to impoſe no tribute without con- 
ſent. 

And this agreement that author calls a reſtraining 
of that ſovereign power ; the Statutes then men- 
tioned in our Petition, reſtraining that abſolute 
power of a Conqueror : if we recite thoſe Statutes, 
and ſay, we leave the ſovereign power intire, we do 
take away that reſtraint which is the virtue and 
ſtrength of thofe Statutes, and ſet at liberty the 
claim of the ſovereign power of a Conqueror, 
which is to be limited and reſtrained by no laws : 
this may be the danger of the word, intire. 

The next word delivered by the Lords as obſer- 
vable, is the particle, That; becauſe it was ſaid, 
that all ſovereign power is not mentioned to be lefty 
but only (that) with which the King is truſted for 
our protection, ſafety, and r But I con- 
ceive this to be an exception of all ſovereign power; 
for all ſovereiga power in a King, is for the protec- 
tion, ſafety, and happineſs of his people, If all 
ſovereign power be excepted, you may eafgly jud 
the conſequence, all Loans and Taxes being im 
by colour of that ſovereign power. 

The next word is, Truſted; whigh is very am- 
' biguous, whether it be meant, truſted by God only 
as a Conqueror, or by the people alſo, as King, 
which are to, govern alſo according to laws, ex pats. 
In this point. I will not preſume to adventure fur- 
** m__ like it not, by reaſon of the doubtful 
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expoſition it admits. I have likewiſe conſidered the 


propoſition itſelf, and therein I have fallen upon the 
dilemma, that this addition ſhall be conſtrued 
either to refer unto the petition, or not: if it doth 
refer unto the petition, it is merely uſeleſs and un- 
neceſſary, and unbefitting the judgment of this 
grave and great aſſembly to add to a petition of this 
weight. It it hath reference unto it, then it de- 
ſtroys not only the virtue and ſtrength of our 
tition of Right, but our Rights themſelves ; for 
the addition being referred to each part of the pe- 
tition, will neceſſarily receive this conſtruction : 
That none ought to be compelled to make any 
Gift, Loan, or ſuch like charge, without common 
conſent, or A& of Parliament, unleſs it be by the 
ſovereign power, with which the King is truſted for 
the protection, ſafety, and happineſs of his people. 
That none ought to be compelled ro ſojourn or 
billet ſoldiers, unleſs by the ſame ſovereign power; 
and ſo of the reſt of the Rights contained in the pe- 
tition : and then the moſt favourable conſtruction 
will be, that the King hath an ordinary prerogative, 
and by that he cannot impoſe Taxes, or impriſon 3 
that is, he cannot impoſe Taxes at his Will to em- 
ploy them as he plealeth ; but that he hath an ex- 
traordinary and tranſcendent ſovereign power for the 
protection and happineſs of his people, and for 
ſuch purpoſe he may impoſe Taxes, or billet ſol- 
diers.as he pleaſeth ;; and we may aſſure ourſelves, 
that hereafter all Loans, Taxes, and billetting of ſol- 
diers, will be ſaid to be for the protection, ſafety, 
and happineſs of the people. Certainly hereafter it 
will be conceived, That an Houſe of Parliament 
would not have made an unneceſſary addition to 
this Petition of Right; and therefore it will be re- 
ſolved, That the addition hath relation to the Peti- 
tion, which will have ſuch operation as I have for- 
merly declared; and I the rather fear it, becauſe 
the late Loan and Billetting have been declared to 
have been by ſovereiga power for the good of our- 
ſelves ; and if it be doubtful whether this propoſi- 
tion hath reference to the petition or not, I know 
not who ſhall judge whether Loans or Impriſon- 
ments hereafter be by that ſovereign power or not ? 
A Parliament, which is made a Body of ſeveral 
Writs, and may be diſſolved by one Commiſſion, 


cannot be certain to decide this queſtion, We can- - 


not reſolve that the Judges ſhall determine the 
words of the King's Letter read in this Houſe, ex- 
preſſing the cauſe of commitment may be ſuch, that 
the Judges have not capacity of judicature, no 
Rules of Law to direct and guide their judgments 
in caſes of that tranſcendent nature ; the Judges 
then, and the judgments, are eaſily conjectured. 


It hath been confeſſed by the King's Council, 
that the ſtatute of Magna Charis binds the King, 


and his ſovereign power cannot be divided from 
himſelf. If then the ſtatute of Magna Charta binds 
the King, it binds his ſovereign power. If to the 

ition theſe words be added, the expoſition muſt 
— that the ſtatute of Magna Charta binds the 


King's ſovereign 22 ſaving the King's ſove- 
a 


reign power. I ſhall endeavour to give lome an- 
ſwer to the reaſons given by the Lords. 

The firſt is, That it is the intention of both 
Houſes, to maintain the juſt liberty of the Subject, 
and not to diminiſh the juſt power of the King; 
and therefore the expreſſion of that intention in this 
petition, cannot prejudice us. To which I an- 
ſwer, 
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Firſt, That our intention was, and is, as we then 
profeſſed, and no man can aſſign any particular in 
which we have done to the contrary; neither 
ha ve we any way tranſgreſſed in that kind in this 
petition: and if we make this addition to the peti- 
tion, it would give ſome intimation, that we have 
given cauſe or colour of offence therein; which we 
deny: and which if any man conceive ſo, let him 
aſſign the particular, that we may give anſwer there- 
unto. | 
By our petition, we only deſire our particular 
Rights and Liberties to be confirmed to us ; and 
therefore it is not proper for us in it to mention 
ſovereign power in general, being altogether im- 
pertinent to the matter of the petition. 

There is a great difference between the words of 
the addition, and the words propoſed thercin, 
viz, between juſt Power, which may be con- 
ceived to be limited by Laws, and ſovereign 
Power, which is ſuppoſed to be tranſcendent and 
boundleſs. 

The ſecond reaſon delivered by their Lordſhips, 
was, That the King is ſovereign; that as he is 
ſovereign, he hath power, and that that ſovereign 
power is to be left : for my part, I would leave it 
" ſo, as not to mention it; but if it ſhould be ex- 

reſſed to be left in this petition, as it is propoſed, 
it muſt admit ſomething to be left in the King of 
what we pray, or at leaſt admit ſome ſovereign 
- power in his Majeſty, in theſe privileges which we 
claim to be our right, which would fruſtrate our 
petition, and deſtroy our right, as I have formerly 
ſhewed. 

The third reaſon given for this addition, was, 
That in the ſtatute of Articuli ſuper Chartas, there 
is a ſaving of the Right and Seigniory of the Crown. 

To which I give theſe anſwers, That Magna 
Charta was confirmed above thirty times, and a ge- 
neral ſaving was in none of theſe Acts of confirma- 
tion, but in this only ; and I ſee no cauſe, we ſhould 
follow one ill, and not thirty good precedents z and 
the rather, becauſe that ſaving produced ill effects, 
that are well known. | 

That ſaving was by Act of Parliament; the con- 
cluſion of which Act is, H hat in all thoſe caſes the 
King did will, and all thoſe that were at the making 
of that ordinance did intend, that the Right and 
Seigniory of the Crown ſhould be ſaved : by which 
it appears, that the ſaving was not in the Petition of 
the Commons, but added by the King; for in the 
Petition, the King's will is not expreſſed. 

In that Act the King did grant, and part with, 
to his people, divers rights belonging to his prero- 
gative, as in the firſt chapter he granted, That the 
people might chuſe three men, which might have 
power to hear and determine complaints, made 
_ _ thoſe, that offended in any point of Magna 

2rta, though they were the King's Officers, and 
to fine and ranſom them. And in the 8, 12, and 
19 Chapters of that Statute, the King parted with 
other prerogatives; and therefore there might be 
ſome reaſon of the adding of, that Sovereign Power, 
by the King's Council: But in this petition, we de- 
ſire nothing of the King's Prerogative, but pray the 
enjoying of our proper and undoubted rights and 

privileges; — there is no cauſe to add any 
words, which may imply a ſaving of that which 
concerns not the matter in the petition. 

The fourth reaſon given by their Lordſhips, was, 
That by the mouth of our Speaker, we have this 
Parliament declared, That it was far from our in- 
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tention to incroach upon his Majeſty's prerogative, 
and that therefore it could not prejudice us, to men- 
tion the ſame reſolution in an addition to this Peti- 
tion. 

To which I anſwer, That that declaration was a 
general anſwer to a meſſage from his Majeſty to us, 
by which his Majeſty expreſſed that he would not 
have his prerogative ſtraitned by any new explana- 
tion of Magna Charta, or the reſt of the Statutes : 
and therefore that expreſſion of our Speaker's was 
then proper, to make it have reference to this peti- 
tion, there being nothing therein contained, but 
particular rights of the Subject, and nothing at all 
concerning his Majeſty's prerogative. x 

Secondly, Thar anſwer was to give his Majeſty 
ſatisfaction of all our proceedings in general, and no 
man can aſſign any particular, in which we have 
broken it; and this Petition juſtifies itſelf, that in 
it we have not offended againſt the proteſtation: 
And I know no reaſon, but that this declaration 
ſhould be added to all our Laws, we ſhall agree on 
this Parliament, as well as to this petition. 

The laſt reaſon given, was, That we have varied 
in our petition from the words of Magna Charta ; 
and therefore it was very neceſſary, that a ſaving 
ſhould be added to this petition. 

I anſwer, that in the Statute 5 E. III. 25 E. III. 
28 E. III. and other Statutes, with which Magna 
Charta is confirmed : The words of the Statute of 
explanation, differ from the words of Magna Charta 
itſelf ; the words of ſome of the Statutes of expla- 
nation, being, That no man ongbt to be apprebended, 
unleſs by indiftment, or due proceſs of Law; and the 
other Statutes differing from the words of Magna 
Cbarta, in many other particulars, and yet there is 
no ſaving in thoſe Statutes, much leſs ſhould there 
be any in a Petition of Right. Theſe are the an- 
ſwers I have conceived to the reaſons of their Lord- 
ſhips, and the expoſition, I apprehend muſt be 
made of the propoſed words, being added to our 
petition. And therefore, I conclude, that in my 
opinion, we may not conſent to this addition, which 
I ſubmit to better judgments, 


The Commons afterwards appointed Mr. Glan- 
ville, and Sir Henry Martin, to manage another con- 
ference to be had with the Lords, concerning the 
ſaid matter, and to clear the ſenſe of the Commons 
in that point : The one argued the legal, the other 
the rational part. 


Mr. Glanvile's Speech in a full Committee of both 
Houſes of Parliament, May 23, in the Painted- 
Chamber at Weſtminſter, 


Y Lords, I have in charge, from the Com- 
mons Houſe of Parliament (whereof I am 
a Member) to expreſs this day before your Lordſhips 
ſome part of their clear ſenſe, rouching one point 
that hath occurred in the great debate, which hath 
ſo long depended in both Houſes, - | 

I ſhall not need many words to induce or ſtate the 
queſtiop, which I am to handle in this free confe- 


rence. The ſubje& matter of our meeting is well 


known to your Lordſhips, I will therefore only 
look ſo far back * — it, and ſo far recollect ſum- 
marily the proceedings it hath had, as may be re- 
quiſite to preſent clearly to your Lordſhips conſide - 
rations, the nature and conſequence of che particular 
wherein I muſt inſiſt, 

Your 


1628. relating to the Liberty of the SubjetT. 28 3 


- Your Lordſhips may be pleaſed to remember, 
now that the Commons in this Parliament have 
framed a petiticn to be preſented to his Majeſty, 
a petition of Right rightly compoſed, relating 
nothing but truth, deſiring nothing but juſtice ; a 
petition juſtly occaſioned, a petition neceſſary and 
fit for theſe times, a petition founded upon ſolid 
and ſubſtantial grounds, the Laws and Statutes of 
this Realm, ſure rocks to build upon, a petition 
bounded within due limits, and directed upon right 


ends, to vindicate ſome lawful and juſt Liberties of 


the free Subjects of this Kingdom, from the preju- 
dice of violations paſt, and to ſecure them from fu- 
ture innovations, | 

And becauſe my following diſcourſe muſt reflect 
chiefly, if not wholly, upon the matter of this pe- 
tition, I ſhall here crave leave ſhortly to open to 
your Lordſhips the diſtin& parts whereof it doth 
conſiſt, and thoſe are four. 

The firſt concerns levies of monies, by way of 
Loans or otherwiſe, for his Majeſty's ſupply ; de- 
claring, that no man ought, and praying that no 
man hereafter be compelled to make or yield any 
gift, loan, benevolence, tax, or ſuch like charge, 
without common conſent by Act of Parliament. 

2. The ſecond is concerning that liberty of per- 
ſon, which rightfully belongs to the free Subjects 
of this Realm, expreſſing it to be againſt the tenure 
of the Laws and Statutes of the land, that any Free- 
man ſhould be impriſoned without cauſe ſhewed ; 
and then reciting how this Liberty amongft others, 
hath lately been infringed, it concludeth with a juſt 
and neceſſary deſire, for the better clearing and al- 
lowance of this Jy for the future. ; 

3. The third declareth the unlawfulneſs of bil- 
letting or placing Soldiers or Mariners, to ſojourn in 
free Subjects houſes againſt their wills, and prayeth 
remedy againſt that grievance. | 

4. The fourth and laſt aimeth at redreſs touching 
Commiſſions, to proceed to the trial and condem- 
nation of offenders, and cauſing them to be exe- 
cuted and put to death by the Law Martial, in 
times and places, when and where, if by the Laws 
and Statutes of the Land they had deſerved death, 
by the ſame Laws and Statutes alſo they might, 
— none other ought to be, adjudged and exe- 
cuted. N 

This petition, the careful Houſe of Commons, 
not willing to omit any thing pertaining to their 
duties, or which might advance their moderate and 
juſt ends, did heretofore offer up unto your Lordſhips 
conſideration, accompanied with an humble deſire, 
That in your nobleneſs and juſtice you would be 

leaſed to join with them in preſenting it to his 
Majeſty, that ſo coming from the whole body of 
the Realm, the Peers and People, to him that is the 
head of both, our gracious Sovereign, who muſt 
crown the work, or elſe all our labour is in vain; 
it might, by your Lordſhips concurrence and aſ- 
ſiſtance, find the more eaſy paſſage, and obtain the 
better anſwer. 

Your Lordſhips, as your manner is in caſes of ſo 
great importance, were pleaſed to debate and weigh 
it well, and thereupon you propounded to us ſome 
few amendments (as you termed them) by way of 
akeration, alledging, that they were only in mat- 
ters of form, and not of ſubſtance ; and that they 
were intended to no other end, but to ſweeten the 

_ and make it the more paſſable with his 

ajeſty. f 
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In this the Houſe of Commons cannot but ob- 
ſerve, that fair and good reſpect, which your Lord - 
ſhips have uſed in your proceedings with them, by 
your concluding or votiog nothing in your Houſe; 
until you had imparted it unto them; whereby our 
meetings about this buſineſs have been juſtly ſtiled 
free conferences, either party repairing hither diſen- 
gaged to hear and weigh the other's reaſons, and 
both Houſes coming with a full intention, upon due 
conſideration of all that can be faid on the other 
ſide, to join at laſt in reſolving and acting that 
which ſhall be found moſt juſt and neceſſary for the 
honour and ſafety of his Majeſty and the whole 
Kingdom. 

And touching thoſe propounded alterations; 
which were not many, your Lordſhips cannot but 
remember, that the Houſe of Commons have 
yielded to an accommodation, or change of their 
petition in two particulars; whereby they hope your 
Lordſhips have obſerved, as well as you may, they 
have not been affected unto words and phraſes, nor 
overmuch abounding in their own ſenſe ; but rather 
willing to comply with your Lordſhips in all indif- 
ferent things. 

For the reſt of your propoſed amendments, if we 
do not miſconceive your Lordſhips, as we are con- 
fident we do not, your Lordſhips, of yourſelves, 
have been pleaſed to relinquiſh them with a new 
overture, for one only clauſe to be added in the end 
or foot of the petition, whereby the work of this 
day is reduced to one ſimple head, whether that 
clauſe ſhall be received or not ? 3 

This yielding of the Commons in part unto your 
Lordſhips, of other points by you ſomewhat inſiſted 
upon, giveth us great aſſurance, that our ends are 
one; and putteth us in hope, that, in concluſion, 
we ſhall concur, and proceed unanimouſly to ſeek 
the ſame ends, by the ſame means. 

The clauſe propounded by your Lordſhips to be 
added to the petition. is this: 


We bumbly preſent this petition to your Majeſty, not 
only with a care fer preſervation of Liberties, but with 
a due regard to leave intire that Sovereign Power, 


wherewith your Majeſty is intruſted for the protection, 


ſafety, and happineſs of your People. 


A clauſe ſpecious in ſhew, and ſmooth in words, 


but in effect and conſequence moſt dangerous, as I 
hope to make moſt evident : however, coming from 
your Lordſhips, the Houſe of Commons took it in- 
to their conſiderations, as became them, and appre- 
hending upen the firſt debate, that it threatned ruin 
to the whole petition, they did heretofore deliver 
ſome reaſons to your Lordſhips, for which they then 
deſired to be ſpared from admitting it. 

To theſe reaſons, your Lordſhips offered ſome 
anſwers at the laſt meeting ; which having been 
faithfully reported to our Houſe, and there debated 
as was requiſite for a buſineſs of ſuch weight and 
importance, I muſt ſay truly to your Lordſhips, yet 
with due reverence to your opinions, the Commons 
are not ſatisfied with your arguments; and there- 
fore they have commanded me to recolle& your 


Lordſhips reaſons for this clauſe, and in a fair reply 


to let you ſee the cauſes why they differ ſrom you in 
opinion. 
But before I come' to handle the particulars 


wherein we diſſent from your Lordſhips, I will in 


the firſt place take notice yet a little further, of 
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that general wherein we all concur; which is, that 
we defire not (neither do your Lordſhips) to aug- 
ment or dilate the Liberties and Priyileges of the 
Subjects beyond the juſt and due bounds, nor to en- 
croach upon the limits of his Majeſty's Prerogative 
Royal. And as in this, your Lordſhips at the laſt 
meeting, expreſſed clearly your own ſenſes, ſo were 
your Lordſhips not miſtaken in collecting the con- 
current ſenſe and meaning of the Houſe of Com- 
mons z they often have proteſted they do, and ever 
muſt proteſt, That theſe have been, and ſhall be the 
bounds of their defires, to demand and ſeek no- 
thing, but that which may be fit for dutiful and 
loyal Subjects to aſk, and for a gracious and juſt 
King to grant : for as they claim by Laws ſome Li- 
berties for themſclves, ſo do they acknowledge a 
Prerogative, a high and juſt Prerogative belonging 
to the King, which they intend not to diminiſh, 
And now, my Lords, being aſſured, not by ſtrained 
inferences, or obſcure collections, but by the expreſs 
and clear declarations of both Houſes, that our ends 
are the ſame; it were a miſerable unhappineſs, if 
we ſhould fail in finding out the means to accom- 
pliſh our deſires, 

My Lords, the heads of thoſe particular reaſons 
which you inſiſted upon the laſt day, were only 
theſe : 25 

Firſt, you told us, that the word [leave] was of 
ſuch a nature that it could give no new thing to his 
Majeſty. | 

2. That no juſt exception could be taken to the 
words [ſovereign Power] for that as his Majeſty is 
a King, ſo he is a Sovereign; and as he is a Sove- 
reign, ſo he hath power. 

3. That the ſovereign power mentioned in this 
clauſe is not abſolute, or indefinite, but limited and 
regulated by the particle [that]; and the word [ſub- 
ſequent] which reſtrains it to be applied only for 


protection, ſafety, and happineſs of the people, 


whereby ye inferred, there could be no danger in 
the allowance of ſuch power. 

4. That this clauſe. contained no more in ſub- 
ſtance, but the like expreſſions of our meanings in 
this petition, which we had formerly ſignified unto 
his Majcſty by the mouth of Mr. Speaker, that we 
no way intended to incroach upon his Majeſty's ſo- 
vereign power or prerogative. | 

g. That in our petition we have uſed other words, 
and of larger extent, touching our Liberties, than 
are contained in the ſtatutes, whereon it is grounded : 
In reſpe& of which inlargement, it was fit to have 
ſome expreſs, or implied ſaving, or narrative, de- 
claratory for the King's ſovereign power, of which 
narrative you alledge this clauſe to be. 

Laſtly, whereas the Commons, as a main argu- 
ment ag inſt the clauſe, had much inſiſted upon 
this, that it was unprecedented, and unparliamen- 
tary in a petition from the Subject, to inſert a ſaving 
for the Crown; your Lordſhips brought for in- 
ſtance to the contrary the two Statutes of the 25 E. 
I. commonly called, confirmatio chartarum, and 28 
E. I. known by this name of Articuli ſuper Char- 
tas; in both which Statutes there are ſavings for the 
King. 

Having thus reduc'd to your Lordſhips memo- 
ries, the effects of your own reaſons; I will now, 
with your Lordſhips favour, come to the points of 
our reply, wherein I moſt humbly beſeech your 
Lordſhips to weigh the reaſons which I ſhall preſent, 
not as the ſenſe of myſelf, the weakeſt Member of 
our Houſe, but as the genuine and true ſenſe of the 
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whole Houſe of Commons, conceived in a buſineſ; 
there debated with the greateſt gravity and folem. 
nity, with the greateſt concurrence of opinions, 
and unanimity that ever was in any buſineſs maturely 
agitated in that Houſe. I ſhall not peradventure 
follow the method of your Lordſhips re- collected 
reaſons in my anſwering to them, nor labour to 
urge many reaſons. It is the deſire of the Com- 
mons, that the weight of their arguments ſnhould 
recompence (if need be) the ſmallneſs of their num- 
ber. And, in concluſion, when you have heard 
me through, I hope your Lordſhips ſhall be ena- 
bled to collect clearly out of the frame of what I 
ſhall deliver, that in ſome part or other of my diſ- 
courſe there is a full and fatisfaftory anſwer, given 
22 particular reaſon or objection of your Lord- 


ips. n 46; 

The reaſons that are now appointed to be pre- 
ſented to your Lordſhips, are of two kinds, legal 
and rational, of which thoſe of the former ſort are 
3 to my charge; and the firſt of them is 

us. 

The clauſe now under queſtion, if it be added to 
the petition, then either it muſt refer, or relate unto 
it, or elſe not; if it have no ſuch reference, is it not 
clear that it is needleſs and ſuperfluous? And if it 
have ſuch reference, is it not clear, that then it 
muſt needs have an operation upon the whole peti- 
tion, and upon all the parts of it? 

We cannot think that your Lordſhips would offer 
us a vain thing, and therefore taking it for granted, 
that if it be added, it would refer to the petition ; 
let me beſeech your Lordſhips to obſerve with me, 
and with the Houſe of Commons, what altera- 
2 and qualification of the ſame it will intro- 

uce. 2 
The petition of itſelf, ſimply, and without this 
clauſe, declareth abſolutely the rights and privi- 
leges of the Subject, in divers points; and among 
the reſt touching the levies of monies, by way of 
Loans or otherwiſe, for his Majeſty's ſupply, That 
ſuch Loans and other charges of the like nature, by 
the Laws and Statutes of this Land, ought not to 
be made or laid without common conſent by Act of 
Parliament: But admit this clauſe to be annexed 
with reference (to the petition) and it muſt neceſ- 
ſarily conclude and have this expoſition, That 
Loans and the like charges (true it is, ordinarily ) 


are againſt the Laws and Statutes of the Realm, 


unleſs they be warranted by ſovereign Power, and 
that they cannot be commanded or raiſed without 
aſſent of Parliament, unleſs it be by ſovereign Power: 


What were this but to admit a ſovereign Power in 


2 * above the Laws and Statutes of the King - 
om? | 

Another part of this petition is, That the free 
Subjects of this Realm ought not to be impriſoned 
without cauſe ſhewed : But by this clauſe a ſove- 


reign Power will be admitted, and left intire to his 


Majeſty, ſufficient to controul the force of Law, and 
to bring in this new and dangerous interpretation, 
That the free Subjects of this Realm ought not by 
Law to be impriſoned without cauſe ſhewed, unleſs 
it be by ſovereign Power. | 

In a word, This clauſe, if it ſhould be admitted, 
would take away the effect of every part of the pe- 
tition, and become deſtructive to the whole: for 
thence will be the expoſition touching the billetti 
of Soldiers and Mariners in Freemens houſes agai 
their wills; and thence will be the expoſition touch- 
ing the times and places for execution of the Law 
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Martial, contrary to the Laws and Statutes of the 
Realm. 

The ſcope of this petition, as I have before ob- 
ſerved, is not to amend our caſe, but to reſtore us to 
the ſame ſtate we were in before; whereas, if this 
clauſe be received, inſtead of mending the condition 
of the poor Subjects, whoſe Liberties of late have 
been miſerably violated by ſome Miniſters, we ſhall 
leave them worſe than we found them; inſtead of 
curing their wounds, we ſhall make them deeper. 
We have ſet bounds to our deſires in this great bu- 
fineſs, whereof one is not to diminiſh the Preroga- 
tive of the King, by mounting it too high; and if 
we bound ourſelves on the other fide with this limit, 


not to abridge the lawful privileges of the Subject, 


by deſcending beneath that which is meet, no man, 
we can blame us. 

My Lords, as there is mention made in the addi- 
tional clauſe of _—_— Power, ſo is there likewiſe 
of a truſt repoſed in his Majeſty, touching the uſe 
of ſovereign Power. | | 

The word Truſt is of great latitude, and large 
extent, and therefore ought to be well and warily 
applied and reſtrained, eſpecially in the caſe of a 
King : there is a truſt inſeparably repoſed in the per- 
ſons of the Kings of England, but that truſt is re- 
gulated by Law. For example, when Statutes are 
made to prohibit things not mala in ſe, but only 
mala quia probibita, under certain fotfeitures and pe- 
nalties, to accrue to the King and to the informers 
that ſhall ſue for the breach of them; the Commons 
muſt, and ever will acknowledge, a regal and ſove- 
reign prerogative in the King, touching ſuch Sta- 
tures, that it is in his Majeſty's abſolute and un- 
doubted power, to grant 9 — to particular 
perſons, with the clauſes of non obftante, to do as 
they might have done befote thoſe Statutes, wherein 
his Majeſty conferring grace and favour upon ſome, 
doth not do wrong to others. But there is a dif- 
ference between thoſe Statures, and the Laws and 
Statutes whereon the petition is grounded : by 
thoſe Statutes the Subject has no intereſt in the pe- 
nalties, which are all the fruit ſuch Statutes can pro- 
duce, until by ſuit or information commenced, he 
become intitled to the particular forfeitures : whereas 
the Laws and Statutes mentioned in our petition, 
are of another nature; there ſhall your Lordſhips 
find us rely upon the good old Statute, called Magna 
Charta, which declareth and confirmeth the antient 
common Laws of the Liberties of England: There 
ſhall your Lordſhips alſo find us to inſiſt upon divers 
other moſt material Statutes, made in the time of 
King Edward III. and Edward IV. and other fa- 
mous Kings, for explanation and ratification of the 
lawful rights and privileges, belonging to the Sub- 
jets of this Realm: Laws not infliting ' 
upon offenders, in malis probibitis, but Laws de- 
clarative or poſitive, conferring or confirming ipſo 
facto, an inherent _ and intereſt of Liberty and 
Freedom in the Subjects of this Realm, as their 
birthrights, and inheritance deſcendable to their heirs 
and poſterity ; Statutes incorporate into the body of 
the common Law, over which (with reverence be it 
ſpoken) there is no truſt repoſed in the King's So- 
vereign Power, or Prerogative Royal, to enable hi 
to diſpenſe with them, or to take from his Subj 
that birthright or inheritance which they have in 
their Liberties, by virtue of the Common Law, and 
of theſe Statutes, n 

But if this clauſe be added to our petition, we 
mall then make a dangerous overture to confound 
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this good deſtination touching what Statutes the 
King is truſted to controul by diſpenſations, and 
what not; and ſhall give an intimation to poſterity; 
as if it were the opinion both of the Lords and 
Commons aſſembled in this Parliament, that there 
is a truſt repoſed in the King, to lay aſide by his fe- 
vereign Power in ſome emergent caſes, as well the 
common-law, and ſuch ſtatutes as declare or ratify 
the Subjects liberty, or confer intereſt upon their 
perſons, as thoſe other penal ſtatutes of ſuch nature 
as I have mentioned before ; which, as we can by 
no means admit, ſo we believe aſſuredly, that it is 
far from the deſire of our moſt gracious Sovereign; 
to affect fo vaſt a truſt, which being tranſmitted to 
a ſucceſſor of a different temper, might enable him 
to alter the whole frame and fabrick of the Com- 
monwealth, and to diſſolve that Government where» 
by this Kingdom hath flouriſhed for ſo many years 
and ages, under his Majeſty's moſt Royal Anceſtors 
and Predeceſſors. 

Our next reaſon is, that we hold it contrary to all 
courſe of Parliament, and abſolutely repugnant to 
the very nature of a petition of Right, conſiſting 
of particulars, as ours doth, to clog it with a gene- 
ral Saving or Declaration, to the weakening of the 
Right demanded ; and we are bold to renew with 
ſome confidence our allegation, that there can be no 
precedent ſhewed of any ſuch clauſe in any ſuch pe- 
titions in times paſt. | | 

I ſhall infiſt the longer upon this particular, and 
labour the more carefully to clear it, becauſe your 
Lordſhips were pleaſed the laſt day to urge againſt 
us the ſtatutes of 25 and 28 of Edw. I. as argu- 
ments to prove the contrary, and ſeemed not to be 
ſatisfied with that which in this point we had affirm- 
ed. True it is, that in thoſe ſtatutes there are ſuch 
Savings as your Lordſhips have obſerved ; but I 
ſhall offer you a clear anſwer to them, and to all 
other Savings of like nature that can be found in 
any ſtatutes whatſoever, 

Firſt, in the general, and then I ſhall apply par- 
ticular anſwers to the particulars of thoſe two ſta- 
tutes ; whereby it will be moſt evident, that thoſe 
examples can no ways ſuit with the matter now in 
hand. To this end it will be neceſſary, that we 
conſider duly what that queſtion is, whieh indeed 
concerneth a petition, and not an Act of Parliament. 
This being well obſerved, by ſhewing unto your 
Lordſhips the difference between a petition for the 
Law, and the Law ordained upon lach a petition, 
and open truly and perſpicuouſly the courſe that 
was holden in — of ſtatutes before 2 Hen. V. 
different from that which ever ſince then hath been 
uſed, and is ſtill in uſe amongſt us, and by noting 
the times wherein theſe ſtatutes were made, which 
was about one hundred years before 2 Hen, V. be- 
ſides the differences between theſe Savings and this 
clauſe ; I doubt not but I ſhall. give ample ſatisfac- 
tion to your Lordſhips, that the Commons, as well 
in this, as in all their other reaſons, have been moſt 
careful to rely upon nothing but that which is moſt 
true and pertinent. 

Before the ſecond year of King Henry V. the 
courſe was thus : when the Commons were ſuiters 
for a Law, either the Speaker of their Houſe by 
word of mouth from them, the Lords Houſe join- 

with them, or by ſome bill in writing, which 
was uſually called their petition, moved the King, 
to ordain Laws for the redrefs of ſuch miſchiefs 
or inconveniences, as were found grievous unto the 
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To theſe petitions the King made anſwer as he 
caſed, ſometimes to part, ſometimes to the whole, 

283 by denial, ſometimes by aſſent, ſome- 
times abſolutely, and ſometimes by qualification. 
Upon theſe motions and petitions, and the King's 
anſwers to them, was the Law drawn up and in- 
groſſed in the Statute-Roll to bind the Kingdom; 
but this inconvenience was found in this courſe, that 
oftentimes the ſtatutes thus framed, were againſt the 
ſenſe and meaning of the Commons, at whoſe de- 
fires they were ordained ; and therefore in the 2 
Hen. V, finding that it tended to the violation of 
their liberty and freedom, whoſe right it was, and 
ever had been, that no Law ſhould be made with- 
out their aſſent; they then exhibited a petition to 
the King, declaring their Right in this particular 
praying, that from thenceforth no Law might be made 
or ingroſſed as Statutes, by additions or diminutions 
to their motions or petitions, that ſhould change 
their ſenſe, or intent, without their aſſent ; which 
was accordingly eſtabliſhed. by Act of Parliament. 
Ever ſince then, the Right hath been, as the uſe was 
before, that the King taketh the whole, or leaveth 
the whole of all Bills or Petitions, exhibited for the 

obtaining of Laws. - 
f From this courſe, and from the time when firſt 
it became conſtant and ſettled, we conclude ſtrong- 
ly, that it is no good argument, becauſe ye find 
Savings in Acts of Parliament before the ſecond of 
Hen. V. that thoſe Savings were before in the peti- 
tions that begat thoſe ſtatutes: for if the petitions 
for the two Loans ſo much inſiſted upon, (which pe- 
titions, for any thing we know, are not now extant) 
were never ſo abſolute, yet might the King, accord- 
ing to the uſage of thoſe times, inſert the Savings 
in his anſwers; which paſſing from thence into the 
Statute-Roll, do only give ſome little colour, but 
are not proof at all that the petitions alſo were with 
Savings. ; | 

Thus much for the general ; to come now to the 
particular ſtatute of 25 of Edw. I. which was a con- 
firmation of Magna Charta, with ſome proviſion for 
the better execution of it, as Common Law, which 
words are worth the noting : | 

It is true, that Statute hath alſo a clauſe to this 
effect, That the King, or his Heirs, from thence- 
forth ſhould take no Aids, Taxes, or Priſage of his 
Subjects, but by common aſſent of all the Realm, 
ſaving the antient Aids and Priſage due and ac- 
cuſtomed. | | 

This Saving, if it were granted, (which is not, 
nor cannot be proved) that it was as well in the Pe- 
tition as in the Act; yet can it no way imply, that 
it is either fit or ſafe, that the clauſe now in queſtion 
ſhould be added to our petition: for the nature and 
office of a Saving, or exception, is to exempt Par- 
ticulars out of a general, and to ratify the rule in 
things not exempted, but in no ſort to weaken or 
deſtroy the general rule itſelf. 

The body of that Law was-againſt all Aids, and 
_ Taxes, and Priſage in general, and was a confirma- 
tion of the Common Law, formerly declared by 
Magna Charia ; the Saving was only of Aids and 
Prilage in particular, ſo well deſcribed and reſtrained 
_ by the words, ancient and accuſtomed, that there 
_ could-be no doubt what could be the clear meaning 

and extent of that exception; for the King's Right 

to thoſe ancient Aids, intended by that Statute to be 
ſaved to him, was well known in thoſe days, and is 
not yet forgotten. . 
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Theſe Aids were three; from the King's Te- 
nants by Knights ſervice, due by the Common Law, 
or general cuſtom of the Realm; Aid to ranſom 
the King's Royal perſon, if unhappily he ſhould be 
taken priſoner in the wars; Aid to make the King's 
eldeſt ſon a Knight, and Aid to marry the King's 
eldeſt daughter once, but no more : and that thoſe 
were the only Aids intended to be ſaved to the 
Crown by that Statute, appeareth in ſome clearneſs 
by the Charter of King Jabn, dated at Running- 
Mede the 15th of Fune, in the fifth year of his 
Reign, wherein they are enumerated with an ex- 
cluſion of all other Aids whatſoever. Of this Char- 
ter I have here one of the Originals, whereon I be- 
ſeech your Lordſhips to caſt your eyes, and give me 
leave to read the very words which concern this 
point. Theſe words (my Lords) are thus: Nullum 
ſeutagium vel auxilium ponatur in regno noſtro, niſi 
per commune conſilium regni noſtri, niſi ad corpus 
noſtrum redimendum, & primogenitum filium noſtrum 
militem faciendum, & ad filiam noſtram primogeni- 
tam ſemel maritandam, & ad hoe non fiat niſi ratio- 
nabile auxilium, ef o ie er 0 82 
Touching priſage, the other thing excepted by 
this Statute, it is alſo of a particular right to the 
Crown ſo well known, that it needeth no deſcrip- 
tion, the King being in poſſeſſion of it by every 
day's uſage. Big n | 

It is to take one tun of wine before the Maſt, 
and another behind the maſt, of every ſhip bringing 
in above twenty tuns of wine, and here diſcharging 
them by way of Merchandiſe, _ - 

But our petition conſiſteth altogether in parti- 
culars, to which if any general Saving, or words 
amounting to one, ſhould be annexed, it cannot 
work to confirm things not excepted, which are 
none, but to confound things included, which are 
all the parts of the petition; and it muſt needs be- 
get this dangerous expoſition, that the Rights and 
Liberties of the Subject, declared and demanded by 
this petition, are not theirs abſolutely, but ſub modo; 


" 


not to continue always, but only to take place, 
when the King is pleaſed not to exerciſe that ſove- 


reign Power, wherewith, this clauſe admitted, he is 
truſted for the protection, ſafety, and happineſs of 
his people. And thus that birthright and inheri- 
tance, which we have in our Liberties, ſhall by our 
own aſſents, be turned into a meer tenancy at will 
and ſufferance. > i: | | 

Touching the Statute of 28 Edw. I. Articul. 
ſuper Chartas, the ſcope of that Statute, among 
other things, being to provide for the better ob- 
ſerving and maintaining of Magna Charta, hath in 
it nevertheleſs two Savings for the King; the one 

rticular, as I take it, to preſerve the antient pri- 

ge, due and accuſtomed, as of wines, and other 


goods; the other general, ſeignory of the Crown in 


all things. 
To theſe two 2 beſides the former anſwers, 
e moſt part applied to this 
Statute as well as to the former, I add theſe further 
anſwers: The firſt of theſe two Savings, is of the 


ſame priſage of wines, which is excepted in the 25 
Edw. I. but in ſome more clearneſs; for that here 


the word (wines) is expreſly annexed to the word 
(priſage) which I take for ſo much to be in expoſi- 
tion of the former Law: And albeit theſe words 
(and of other goods) be added, yet do I take it to 
be but a particular Saving, or exception, which 
being qualified with the words (antient, due, — 
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accuſtomed) is not very dangerous, nor can be un- 
derſtood of prifage or levies upon goods of all forts 
at the King's will and pleaſure ; but only of the old 
and certain cuſtoms upon wool, woolfels, and lea- 
ther, which were due to the Crown, long before the 
making of this Statute. 

For the latter of the two ſavings in this Act, 
which is of the more unuſual nature, and ſubject to 
the more exception; it is indeed general, and if we 
may believe the concurrent relations of the hiſtories 
of thoſe times, as well thoſe that are now printed, 
as thoſe that remain only in manuſcripts, it gave 
diſtaſte from the beginning, and wrought no good 
effect, but produced ſuch diſtempers and troubles 
in the State, as we wiſh may be buried in perpetual 
oblivion ; and that the like ſaving in theſe and fu- 
ture times may never breed the like diſturbance : 
For from hence aroſe a jealouſy; that Magna Charta, 
which declared the ancient right of the Subject, and 
was an abſolute Law in itſelf, being now confirm'd 
by a latter Act, with this addition of a general ſaving ; 
for the King's right in all things by the ſaving was 
weakned, and that made doubtful, which was clear 
before. But not to depart from our main ground, 
which is, that ſavings in old Acts of Parliament, 
before the 2 H. V. are no proof that there were the 
like ſavings in the petitions for thoſe Acts; let me 
obſerve unto your Lordſhips, and ſo leave this 
point, That albeit this petition, whereon this Act 
of 28 Ed. I. was grounded, be periſhed ; yet hath 
it pleaſed God, that the very frame and context of 
the Act itſelf, as it is drawn up, and entered upon 
the Statute- roll, and printed in our book, doth ma- 
nifeſtly import, that this ſaving came in by the 
＋ anſwer, and was not in the original petition 
of the Lords and Commons; for it co in at 
the end of the Act after the words (le Ray le veut) 
which commonly are the words of the Royal aſſent 
to an Act of Parliament. And though they be 
mixed and followed with other words, as though 
the King's Council, and the reſt who were preſent 
at the making of this ordinance, did intend the ſame 
ſaving ; yet is not that concluſive, ſo long as by the 
form of thoſe times, the King's anſwer working 
upon the materials of the petition, might be con- 
ceived by ſome to make the Law effectual, though 
varying from the frame of the petition, 

The next reaſon which the Commons have com- 
manded me to uſe, for which they till defire to be 
ſpared from adding this clauſe to their petition, is 
this : this offenſive Law of 28 E. I. which con- 
firmed Magna Charta, with a ſaving, reſted not 
long in peace, for it gave not that ſatisfaction to the 
Lords or Proper, as was requiſite they ſhould have 
in a caſe ſo nearly concerning them: And therefore 
about thirty three, or thirty-four of the ſame King's 

ign, 4 latter Act of Parliament was made, where- 
by it was enacted, that all men ſhould have their 
Laws, and Liberties, and free Cuſtoms, as largely 
and wholly as they had uſed to have at any time, 
when they had them beſt ; and if any Statutes had 
been made, or any Cuſtoms brought in to' the con- 
trary, that all ſuch Statutes and Cuſtoms ſhould be 
void, | 

This was the firſt Law which I call now to mind, 
that reſtored Magna Cbarta to the original purity 
wherein it was firſt molded, albeit it hath fince been 
confirmed above twenty times more by ſeveral Acts 
of Parliament, in the reigns of divers moſt juſt and 


—— Kings, who were moſt apprehenſive of their 
ights, and jealous of their Honours, and always 
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without /avings ; ſo as if between 22 and 34 Ed: I: 
Magna Charta ſtood blemiſhed with many ſavings 
of the King's Rights or Seigniory, which might be 
conceived to be above the Law ; that ſtain and ble- 
miſh was long ſince taken away, and cleared by thoſe 
many abſolute declarations and confirmations of that 
excellent Law which followed in after ages, and ſo 
it ſtandeth at this day purged and exempted now 
from any ſuch ſaving whatſoever: 

I beſeech your Lordſhips therefore to obſerve 
the circumſtance of time, wherein we offer this 
petition to be preſented to your Lordſhips, and by - 
us unto his Majeſty : Do we offer it when Magna 
Charta ſtands clogged with ſavings ? No, my Lords; 
but at this day when latter and better confirmations 
have vindicated and ſet free that Law from all ex- 
ceptions z and ſhall we now annex another and 
worle ſaving to it, by an unneceſſary clauſe in that 
petition, which we expect ſhould have the fruits and 
effects of a Law? Shall we ourſelves relinquiſh or 
adulterate that, which coſt our Anceſtors ſuch care 
and trouble to purchaſe and refine ? No, my Lords, 
but as we ſhould hold ourſelves unhappy, if we 
ſhould not amend the wretched eſtate of the poor 
Subject, ſo let us hold it a wickedneſs to impair 
it, 

Whereas it was further urged by your Lordſhips; 
That to inſert this clauſe into our petition, would 
be no more than to do that again at your -Lord+ 
ſhips motion and requeſt, which we had formerly 
done by the mouth of our Speaker; and that there 
is no cauſe why we ſhould recede from that which 
ſo ſolemnly we have profeſſed : To this I anſwer 
and confeſs, it was then in our hearts, and it is now, 
and ſhall be ever, not to incroach on his Majeſty's 
ſovereign power. But I beſeech your Lordſhips to 
obſerve the different occaſion and reference of that 
proteſtation, 'and of this clauſe: 

That was a general anſwer to a general meſſage, 
which we received from. his Majeſty, warning us 
not to incroach upon his prerogative ; to which, 
like dutiful and loving Subjects, we anſwer'd at full, 
according to the integrity of our own hearts ; nor 
was there any danger in making ſuch an anſwer to 
ſuch a meſſage, nor could we anſwer more truly or 
more properly: but did that anſwer extend to ac- 
knowledge a ſovereign power in the King, above the 
Laws and Statutes mentioned in our petition or 
controul the Liberties of the Subjects, therein de- 
clared and demanded? No, my Lords, it hath no 
reference to any ſuch particulars; and the ſame 
words which in ſome caſes may be fit to be uſed, 
and were unmannerly to be omitted, cannot in 
other caſes be ſpoken, but with impertinency at 
the leaſt, if not with danger. I have formerly o 
my reaſons, proving the danger of this clauſe, and 
am commanded to illuſtrate the impertinency of ad- 
ding it to the petition by a familiar caſe, which was 
put in our Houſe by a learned Gentleman, and of 
my own robe: The caſe is this, Two Manours or 
Lordſhips lie adjoining together, and perchance in- 
termixed, ſo as there is ſome difficulty to diſcern 
the true bounds of either; as it may be touchi 
the confines where the Liberty of the Subject, and 
the prerogative of the Crown do border each upon 
the other; to the one of the Manours the King 
hath clear right, and is in actual poſſeſſion of it; 
but the other is the Subject's. The King being 
miſinformed, that the Subject hath intruded upon 
his Majeſty's Manour, aſketh his Subject, whether 
he doth enter upon his Majeſty's Manour, or 
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pretendeth any title to it, or any part of it, The 
Subject being now juſtly occaſioned, maketh anſwer 
truly to the King, that he hath not intruded, nor will 
intrude upon his Majeſty's Manour, nor doth make 
any claim or title to it, or any part of it. This anſwer 
is proper and fair; nay, it were unmannerly and ill 
done of the Subject not to anſwer upon this occaſion. 
Afterwards the King, upon colour of ſome double 
or ſingle matter af Record, ſeizeth into, his High- 
neſs's hands, upon a pretended title, the Subject's 
Manour : The Subject then exhibiteth his petition 
of Right, to his Majeſty, to retain reſtitution of 
his own Manour, and therein layeth down title to his 
own:Manour only: Were it not improper and ab- 
ſurd in this caſe for him to tell the King, that he did 
not intend to make any claim or title to his Majeſty's 
Manours, which is not queſtioned ? Doubtleſs it were. 
This caſe rightly applyed, will fit our purpoſe well, 
and notably explain the nature of our petition. 
Why ſhould we ſpeak of leaving entire the Kings 
ſovereign power, whereon we encroach not, while we 
only ſeek to recover our own Liberties and Privi- 
leges, which have been ſeized upon by ſome of the 


King's Miniſters ? It our petition did trench actually 


upon his Majeſty's prerogative, would our ſay ing, 
that we intended it not, make the thing other wiſe 
than the truth ? 

My Lords, there needeth no proteſtation or de- 
claration to the contrary of that which we have-not 
done; and to put in ſuch a clauſe, cannot argue leſs 
than a fear in us, as if we had invaded it: which we 
hold ſacred, and are aſſured, that we have not 
touched either in our words, or in our intentions, 


And touching your Lordſhips obſervation upon the 


word (leave) it it be not a proper word to give any 
new thing to the King, ſure we are, it is a word 


dangerous in another ſenſe z for it may amount, 


without all queſtion, to acknowledge an old right 
of ſovereign power in his Majeſty, above thoſe Laws 
and Statutes, whereon only our Liberties are found- 
ed; a doctrine which we moſt humbly crave your 
Lordſhips leave freely to proteſt againſt, And for 
your Lordſhips proffering, that ſome ſaving ſhould 
be requiſite for preſervation of his Majeſty's ſeve- 
reign power, in reſpect our petition runneth in larger 
words than our Laws and Statutes whereon we 
ground it; what is this but a clear confeſſion by 
your Lordſhips, that this clauſe was intended by 


you to be that ſaving? for other ſaving than this, 


we find not tendred by you: and if it be ſuch a 
ſaving, how can it ſtand: with your Lordſhips other 
arguments, that it ſhould be of no other effe& than 
our former expreſſion to.his Majeſty by the mouth 
of our Speaker? But I will not inſiſt upon collec- 
tions of this kind; I will only ſhew you the reaſons 
of the Commons, why this 72 needeth no ſuch 
ſaying, albeit the words of theſe Statutes be ex- 
ceeded in the declaratory part of our petition : thoſe 
things that are within the equity, and true meaning 
of a Statute, are as good Laws as thoſe which are 
contained 'in the expreſs Letter, and therefore the 
Statutes of the 42 Ed. III. 36 H. III. Rot. Par. N. 
12. and other the Statutes made in this tinie of King 
Edw, III. for the explanation of Magna Charta, 


Which hath been ſo often vouched in this Parlia- 
ment, though they differ in words from Magus embraced by us, in tote & qualibet parte & qualibet 
Charta, had no ſaving annexed: to any of them, Hllaba; yea, and were that the queſtion, we ſhould 
becauſe they enacted more than was contained in ef- add to the addition, and inſtead of. due regard, ſay 


fect in that good Law, under the words, per legale 
Judicium parium ſuorum, aut per legem terre; which 


by thefe latter Laws are expounded to import, that 


none ſhould be put to anſwer without preſentment, 
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or matter of Record, or by due proceſs, or Writ 
Original; and if otherwiſe, it ſhould be void, and 
holden for error. 

It hath not been yet ſhewn unto us from your 
Lordſhips, that we have in any of our expreſſions 
or applications ſtrained or miſapplied any of the 
Laws or Statutes whereon we do iaſiſt ; and we are 
very confident and well aſſured, that no ſuch miſta- 
king can be aſſigned in any point of our - petition, 
now under queſtion : if therefore it do not exceed 
the true ſenſe and conſtruction of Magna Charta in 
the ſubſequent Laws of explanation, whereon it is 
grounded, what reaſon is there to add a ſaving to 
this petition, more than to thoſe Laws? ſince we de- 
fire to tranſmit the fruits of theſe our labours to 
poſterity, not only for the juſtification of ourſelves 
in right of our preſent, and their future Liberties ; 
but alſo for a brave expreſſion and perpetual teſti- 
mony of that grace and juſtice, which we aſſure 
ourſelves we ſhall. receive in his Majeſty's ſpeedy 
and clear anſwer. This is the thing we ſeek for, 
and this is the thing we hoped for, and this is the 
thing only will ſettle ſuch an unity and confidence 
betwixt his Majeſty and us, and raiſe ſuch a chear- 
fulneſs in the hearts of all his loving Subjects, as will 
make us proceed unanimouſly, and with all Expe- 
dition to ſupply him for his great occaſions in ſuch 
meaſure, and in ſuch way, as may make him ſafe 
at home, and feared abroad. 


Sir Henry Martin, My Lords, the work of this 
day, wherein the Houſe of Commons hath im- 
ployed the Gentleman that ſpoke laſt, and myſelf, 
was to reply to the anſwer, which it hath pleaſed the 
Lord-Keeper to make to thoſe reaſons, which we 
had offered to your Lordſhips conſideration, in ju- 
ſtification of our refuſal, not to admit into our pe- 
tition the addition commended by your Lordſhips. 
Which reaſons of ours, ſince they have not given 
ſuch ſatisfaction as we deſired, and well hoped, 
as by the Lord-Keeper's anſwer appeared; it was 
thought fit for our better order and method in re- 
plying, to divide the Lord-Keeper's anſwer into two 
* a Legal and a Rational: The reply to the 

gal your Lordſhips have beard, myſelf comes in- 
truſted to reply to the Rational, which alſo con- 
ſiſted of two branches, the firſt deduced from the 
whole context of the additional clauſe, the ſecond 
inforced out of ſome part. an nie e 

In the firſt were theſe reaſons, that the ſame de- 
ſerved our acceptance. Firſt, as ſatisfactory to the 
King; Secondly, to your Lordſhips ; Thirdly, agree- 
able to what ourſelves had often proteſted, and pro- 
feſſed expreſsly by the mouth of our Speaker. 

I muſt confeſs theſe motives were weighty and of 
great force; and therefore to avoid miſunderſtanding 
and miſconceit, which otherwiſe might be taken a- 
gainſt the Houſe of Commons upon the refuſal of 
the propounded addition, it is neceſſary to ſtate the 
queſtion rightly, and to ſet down the true difference 
between your Lordſhips and us. Now, indeed, 
there is no difference or queſtion between your Lord- 
ſhips and us; concerning this additional clauſe in the 
nature and quality of a propoſition. For ſo conſi- 
dered, we ſay it is moſt true, and to be received and 


we have had, have, 'and ever will have aſpecial and 
ſingular regard, where to leave intire ſovereign 
Power. But this were to intimate, as if we had 
firſt cropt, and then left it; but our regard was to 
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acknowledge and confeſs it ſincerely, and to main- 
tain it conſtantly, even to the hazard of our goods 
and lives, if need be. . 

To which purpoſe your Lordſhips may be plea- 
ſed to remember that ſtrict oath every member of 
our Houſe hath taken this very ſeſſion, in theſe 
words; 1 (A. B.) do utterly teſtify and declare in my 
conſcience, That the King's Highneſs is the ſupreme 
ſovereign Governour of this Realm in all cauſes, &c. 
and 10 my utmoſt power will aſſiſt and defend all 
Juriſdictions, Privileges, Prebeminencesand Authorities, 
granted or belonging to the King's Highneſs, or united or 
annexed to the imperial Crown of this Realm, &c. 

So that your Lordſhips need not to borrow from 
our proteſtations any exhortations to us, to enter- 
tain 4 writing in aſſiſtance of the King's ſovereign 
Power, ſince we ſtand obliged by the moſt ſacred 
bond of a folemn oath, to aſſiſt and defend the 
ſame, if cauſe or occaſion ſo required. So that the 
only queſtion between your Lordſhips and us, 1s, 
whether this clauſe ſhould be added to our petition, 
and received into it as part thereof z which to do, 
your Lordſhips reaſons have not perſuaded us, be- 
cauſe ſo to admit it, were to overthrow the fa- 
brick and ſubſtance of our Petition of Right, and 
to annihilate the right pretended by us and the pe- 
tition itſelf in effect: For theſe words being added 
to out Petition, viz, © we humbly preſent this peti- 
« tion, Sc. with due regard to leave entire your ſo- 
« yereign Power, &c. do include manifeſtly an ex- 
ception to our Petition; and an exception being of 
the nature of the thing whereunto It is an exception, 
exceptio eſt de regula, muſt of neceſſity deſtroy the 
Rule or Petition, ſo far as to the caſe excepted 
Exceptio firmat regulam in caſibus non exceptis, in ca- 
Abus exceptis deſtruit regulam. Then this conſtruc- 
tion followeth upon our petition thus inlarged, that 
after we have petitioned, that no freeman ſhould be 
compelled by impriſonment to lend or contribute 
money to his Majeſty without his aſſent in Parliament, 
nor receive, againſt his will, Soldiers into his Houſe, 
or undergo a commiſſion of Martial Law, for Life 
or Member in time of peace; we ſhould add, Ex- 
cept his Majeſty be pleaſed to require our moneys, 
and impriſon us for not lending, and ſend Soldiers 
into our Houſes, and execute us by Martial Law 
in time of peace, by virtue of his ſovereign Power: 
which conſtruction, as it followeth neceſſarily upon 
this enlargement, ſo it concludeth againſt our right 
in the premiſſes, and utterly fruſtrateth all our pe- 
tition; neither may it ſeem ſtrange, if this clauſe 
additional (which of itſelf is in quality of a propoſition 
we confeſs) being added to our petition (which 
alſo is true) ſhould overthrow the very frame and 
fabrick of it, ſeeing the Logicians take knowledge 
of ſuch a fallacy, called by them, Fallacia 4 bene 
divifis ad mala conjunfta. Horace the Poet giveth an 
inſtance to this purpoſe, in a Painter, who when he 
had painted the head of a man acgording to art, 
would then join to it the neck of a horſe, and fo 
mar the one and the other; whereas each by itſelf 
2 have been a piece of right good workman- 


ip. 

The ſecond branch of my Lord-Keeper's rational 
part, was enforced out of the laſt words of this addi- 
tion, by which his Lordſhip ſaid, that they did not 
leave intire all ſovereign Power, but that where with 
his Majeſty is truſted, for the protection, ſafety, and 
happineſs of the people; as if his Lordſhip would 
infer, that ſovereign Power wherewith, Cc. in this 
place to be Terminum diminuentem, a term of dimi- 
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nution or qualification, and in that conſideration 
might induce us to accept it. But under his Lords 
ſhip's correction, we cannot ſo interpret it: For 
firſt we are aſſured, that there is no ſovereign Power 
wherewith his Majeſty is tryſted, either by God; 
or Man, but only that which is for the protection; 
ſafety, and happineſs of his people; and therefore, 
that limitation can make no impreſſion upon us: 
but we conceive it rather in this place to have the 
force Termini adaugentis, to be a term of impor- 
tant advantage, againſt our petition, a term of re- 
ſtriction, and that whereſover his Majeſty's ſoves 
reign Power ſhould be exerciſed upon us; in all or 
any the particulars mentioned in the Petition, we 
ſhould, without further enquiry, ſubmit thereunto, 
as aſſuming and taking it pro conceſſo, it conduced to 
our ſafety and happineſs, Sc. Since therefore (as 
the petition is now conceived) it carrieth the form 
and face of a picture, which repreſenteth to the 
life the preſſures and grievances of the people, with 
the eaſy remedies; and therefore we hope that his 
Majeſty, caſting upon it a gracious eye, will com- 
paſſionate his poor loyal Subjects, and afford a com- 
tortable anſwer. | | | 
I do humbly praiſe your Lordſhips not to mar 
or blemiſh the grace and face of this picture with 
this unneceſſary addition; and unneceſſary I prove it 
to be, according to that rule, Expreſſio ejus quod tacite. 
ineſt nihil eperatur. And ſovereign Power, in caſes: 
where it hath place, and ought to be uſed; is al- 
ways neceſſarily underſtood, and though not ex- 
protec, yet ſupplied by reaſonable intendment, or 
y the opinion of all learned men. B 
And therefore, it neither is nor can be by us 
preſly included, eſpecially in this petition, where 
the addition thereof would make ſuch a confuſion 
of the whole ſenſe and ſubſtance. | 
The King's ſovereign Power and Prerogative is 
always able to fave itſelf; and if it were not, we 


muſt, without this addition, fave it to our utmoſt 


powers, if we will ſave our cath, and fave ourſelves; 
The true . ſtate of the cauſe thus ſtanding between 


your Lordſhips and us, the Houſe of Commons 


doth not a little marvel upon what grounds your 
Lordſhips are fo earneſt to urge upon them this ad- 
dition to be inſerted into their petition ; they nothing 
doubt, but the ſame procecded out of a follicitude 
and. fear, which your Lordſhips have, leſt other- 
wiſe the ſimple and abſolute paſſage of this petition 
might be conſtrued hereafter in prejudice of his Ma- 
jeſty's ſovereign Power: And this your Lordfhips 
ſollicitude and fear proceedeth from your love, as 
the Poet faith, | 
Res eſt ſolliciti plena timoris Amor. 

But I humbly pray your Lordſhips to examine with 
us, the grounds of this your ſollicitude and fear; 
which grounds muſt needs be laid either upon the 
words of the 
tioners. 9 

Upon the words there is no poſſibility to lay 


petition, or the intention of the peti- 


them, for therein is no mention made of the ſove- 


reign Power; and were the words doubtful, as 


thus, We pray the like things be not done here- 
after, under pretext of your Majeſty's ſovereign 
Power; yet in reſpect of the proteſtations-preced- 


- 


ing, concomitant and ſubſequent to. the petition, ' 


ſuch doubtful words ought reaſonably to be inter- 
preted only of ſuch ſovereign Power; as was appli- 
cable to the eaſes wherein it was exerciſed:;" and of 
ſuch ſovereign Power as ſhould be juſtly practiſed; 
But there are no _ doubtful words, and therefore 

| e it 
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it followeth, that your Lordſhips fear and ſollici- 
tude muſt be grounded upon the intention of the 
petitioners. Now your Lordſhips will know, that 
the Houſe of Commons is not ignorant, that in a 
Seſſion of Parliament, though it continue ſo many 
weeks, as this hath done days, yet there is nothing 
prius & poſterius, but all things are held and taken 
as done at one time. If ſo, what a ſtrange collection 
was this, that at the ſame time, the Houſe of Com- 
mons ſhould oblige themſelves, by a fearful adjura- 
tion, to aſſiſt and defend all privileges and preroga- 
tives belonging to the King, and at the ſame time 
by a petition (cautiouſly conveyed) endeavour or 
intend to diveſt and deprive the King of ſome 
ives belonging to his Crown ? If therefore 

h fear and ſollicitude can neither be grounded 
upon the words of the petition, nor intention of the 

_ petitioners, I humbly pray your Lordſhips to lay 
them aſide. As we do believe that the propoſition 
of this addition from your Lordſhips, was not only 
excuſable, but commendable, as proceeding from 
your Love; ſo now having heard our reaſons, your 
Lordfhips would reſt ſatisfied, that our refuſal to 
admit them into our petition, proceedeth from the 
conſcience of the integrity and uprightneſs of our 
own hearts, that we in all this petition have no ſuch 
end to abate or diminiſh the King's juſt prerogative. 


And ſo much in reply to that — 2 whereby 
e 


my Lord-Keeper laboured to perſi the enter- 
tainment of this addition. 

T his being done, it pleaſed the Houſe of Commons 
to inſtruct and furniſh me with certain reaſons, which 
I ſhall uſe to your Lordſhips, to procure your abſo- 

' Jute conjunction with us in preſenting this petition z 
which albeit I cannot ſet forth according to their 
worth, and the inſtructions given me by the Houſe, 
yet, I hope, their own weight will ſo preſs down 
into your Lordſhips conſciences and judgments, 
that without farther ſcruple, you will chearfully 


vouchſafe to accompany this petition with your 


ight noble preſence. 

_—_ — ne ge The firſt argument wherewith I was 
commanded to move your Lordſhips, was drawn 
from the conſideration of the perſons, which are 
petitioners, the Houſe of Commons; a Houſe, whoſe 
temper, mildneſs, and moderation in this Parlia- 
ment hath been ſuch, as we ſhould be unthankful 
and injurious to Almighty God, if we ſhould not 
acknowledge his good hand upon us, upon our 
tongues, upon our hearts, ured, no doubt, 
by our late ſolemn and ick Humiliation and 
Prayers. 

This moderation will the better a , If, in the 
firſt place, it may be remembred, in what paſſion 
and diſtemper many Members of this Houſe arrived 
thither, what boſoms, what pockets full of com- 
plaints and lamentable grievances. the moſt part 

thither, and thoſe every day renewed by 
letters and kets from all and quarters : 
You know old proverb, Di dolor ibi digitus, 
ubi amor ibi oculus; it is hard to keep our fingers 
from often handling the parts ill a ; but yet 
our moderation overcame our paſſion, our diſcretion 
overcame our affection, 

This moderation alſo will the better appear, if in 
the ſecond place it be not fe » how our ance- 


ſtors and predeceſſors carried themſelves in Parlia- 
ments, when upon lighter provocations, lefs would 
not ſerve their turns, but new ſevere commiſſions to 
hear and determine offences againſt their Liberties, 
publick eccleſiaſtical curſes, or excommunications 
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againſt the authors or actors of ſuch violations, ac- 
cuſations, condemnations, executions, baniſhments. 
But what have we ſaid all this Parliament? we only 
look forward, not backward : we deſire amend- 
ment hereafter, no man's puniſhment for aught 
done heretofore ; nothing written by us in blood, 
nay, not one word ſpoken againſt any man's perſon 
in diſpleaſure, The concluſion of our petition is, 
that we may be better intreated in time to come: 
And doth not this moderate petition deſerve your 
Lordſhips chearful conjunction, ex congruo & con- 
digno ? If a worm being trodden upon, could ſpeak, a 
worm would ſay, Tread upon me no more, I pray 
you: Higher we riſe not, lower we cannot deſcend; 
and thus much we think in modeſty may well be 
ſpoken in our own commendation, thence to move 
your Lordſhips to vouchſafe us your noble com- 
pany in this petition, without ſurcharging it with 
this addition. WI” 
A tempore. Our next argument is drawn à ten- 
pore, from the unſeaſonableneſs of the time. The 
Wiſeman ſaith, There is a time for all things under 
the Sun; Tempus ſuum. And if, in the wiſeman's 
judgment, a word ſpoken in its due time be precious 
as Gold and Silver, then an unſeaſonable time de- 
tracts as much from the thing or word done or 
ſpoken: We hold (under your favours) that the time 
is not ſeaſonable now for this addition. It is true, 
that of itſelf, ſovereign Power is a thing always fa 
facred, that to handle it otherwiſe than tenderly, is 
a kind of Sacrilege, and to ſpeak of it otherwiſe 
than reverently, is a kind of Blaſphemy. But every 
vulgar capacity is not ſo affected, the moſt part of 
men, nay, almoſt all men, judge and eſteem all 
things, not according to their own intrinſick virtue 
and quality, but according to their immediate effects 
and operations, which the ſame things have upon 
them. Hence it is, that religion itſelf receiveth 
more or leſs credit or approbation, as the teachers 
or PRI are worſe or better; yea, if God him- 
ſelf ſend a very wet harveſt or ſeed-time, men are 
apt enough to cenſure divine power. The ſove- 
reign Power hath not now, for the preſent, the 
antient amiable aſpe&, in reſpect of ſome late fad 
influences : but by God's grace it will ſoon recover. 
To intermix with this petition any mention of 
fovereign Power, rebus fic ftantibus, when an 
men ſay, ſovereign Power hath been abuſed, and 
the moſt 1 _ not been ſo uſed; 
we hold it not e, under your Lordſhips 
correction. F 
A loco. Our next argument is drawn d loco: we 
think the Place where your Lordſhips would have 
this addition inſerted, viz, in the petition, no con- 
venient or ſeaſonable place. Your Lordſhips will 
eaſily believe, that this petition will run th 
many hands, every man will be deſirous to ſee and 
to read, what their Knights and Burgeſſes have done 
in Parliament upon their complaints, "what 
have 7 1 home for their five Subſidies : If, in 
peruſing of this petition, they fall upon the mention 
of ſovereign Power, they preſently fall to arguing, 
and reafoning, and deſcanting, what ſovereign Pow- 
er is, what is the Latitude, whence the Original, 
and where the Bounds ? with many ſuch curious and 
captious queſtions; by which courſe, ſovereiga 
Power is little advanced or advantaged : fot I have 
ever been of opinion, that it is then beſt with ſove- 
reign Power, when it is had in tacit veheration, +. 
not when it is profaned by publick hearings or ex- 
aminations. * 
Our 
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Our laſt Argument is drawn from our Duty and 
ally to his Majeſty, in conſideration whereof, 
we are fearful at this time to take this addition into 
our petition, leſt we ſhould do his Majeſty herein 


ſome diſſervice: with your Lordſhips, we make the 


t Council of the King and Kingdom; and tho 
your Lordſhips, having the happineſs to be near 
his Majeſty, know other things better, yet. cer- 
tainly the ſtate and condition of the ſeveral parts 
for which we ſerve, their diſpoſitions and inclina- 
tions, their apprehenſions, their fears and jealouſies, 
are beſt known unto us. And here I pray your 
Lordſhips to give me leave to uſe the figure called 
Reticentia, that is, to inſinuate and intimate more 
than I mean to ſpeak. Our chief and principal end 
in this Parliament, is, to make up all rents 
breaches between the King and his Subjects, to 
draw them, and knit them together, from that di- 
ſtance, whereof the world abroad takes too much 
notice, to work a perfect union and reconciliation. 
How unproperly and unapt at this time this addition 
will be in reſpect of this end, we cannot but fore- 
ſee, and therefore ſhun it ; and do reſolve, that it 
is neither agreeable to the perſons of ſuch Coun- 
ſellors, of whom we are, nor anſwerable to that 
love and duty which we owe to his Majeſty, to 
hazard an end of ſuch unſpeakable conſequence, 
upon the admittance-of this addition into our peti- 
tion, whereof (as we have ſhewed) the omiſſion at 
this time can by no means harm the King's Prero- 
gative, the expreſſion may produce manifold incon- 
veniences. And therefore, ſince the admittance of 
your Lordſhips addition into our petition, is inco- 
herent and incompatible with the body of the ſame ; 
ſince there is no neceſſary uſe of it for the ſaving of 
the King's Prerogative ; ſince the moderation of 
our petition deſerveth your Lordſhips chearful con- 
junction with us; ſince this addition is unſeaſonable 
for the time, and inconvenient in reſpe& of the 
place where your Lordſhips would have it inſerted z 
and laſtly, may prove a diſſervice to his Majeſty ; 
I conclude with a moſt affectionate 17 to your 
Lordſhips, to join with the Houſe of Commons, in 
preſenting this petition unto his Sacred Majeſty, as 
it is, without this addition, 


Monday, 26/5 of May, the Lord Keeper made this 


Speech at a Conference. 


Gentlemen, | 
E that are Knights, Citizens and Burgeſſes of 
the Houſe of Commons, I have many times 
this Parliament, by command from my Lords, de- 
clared the great zeal and affection which my Lords 
have to maintain and nouriſh the good concurrence 
and correſpondency which hath hitherto continued 
between both Houſes, that there might be a 
iſſue in this great buſineſs, for the common of 
the King and Kingdom. Now that which I have 
to ſay this day from my Lords, 1s, to let you 
know, this fair proceeding is not a profeſſion of 
words only, but really and indeed concerning the 
petition, which hath been long in agitation, as the 
weight of the cauſe required. Since the laſt confe- 
rence, my Lords have taken it into their ſerious and 
inſtant conſideration, and at length are fallen upon 
o reſolution, which I am to acquaint you with. 


The Lords have unanimouſly agreed with you in 


omnibus, and have voted, that they will join with 

you in your petition, with the only alteration of the 

word ¶ means} to be put inſtead of the word [pretextʒ] 
Vol. VII. | 8 


relating to the Liberty of the Subjedd. 


211 


and for the word [uniawful] to be put out, and in 
place thereof to add. [net warrantable by the laws 
and ſtatutes of the Realm.] Which two altera- 
tions your ſelves conſented unto. _ 

So that coacerning this buſineſs there remains no- 
thing now, but that having the petition in your 
hands, ye will (if ye have not already). vote it as 
they have done, and fo prepare it for his Majeſty 3 
and my Lords will take order, that the King be 
pete for a ſpeedy acceſs to preſent the ſame to his 

ajeſty. 
And, after ſome pauſe, be ſaid, There reſts one 
thing which my Lords have commanded me to 
add, That in regard this petition toucheth upon cer- 
tajn charges raiſed by the Lords Lieutenants, and 
other eh many times for good uſe, for the 
ſervice and ſafety of the Kingdom; that ye take it 
into your care and conſideration, and to provide a 
law for aſſeſſing of ſuch charges, as the occaſion of 
the time ſhall require. 


The Lords and Commons being thus happily ac- 
corded, the petition, with the aforeſaid amend- 
ments, was read in the Houſe two feveral times to-' 
gether: then it was voted upon queſtion, and that 
it ſhould be ingroſſed, and read the third time, and 
the Houſe to ſit in the afternoon till it was ingroſſed, 
and read, and ordered to be preſented to the King; 
to which there was not a negative vote. | 


Wedneſday, 28 May, the Lords, and Commons 
had a conference about the manner of delivery of 
the petition z and Sir Ed. Coke reported, That their 
Lordſhips were agreed, That no addition or preface 
be uſed to the King, but that the petition be pre- 
ferred to his Majeſty by command of the Lords and 
Commons; and his Majeſty be deſired, that to cone 
tent his people, he would be pleaſed to give his 
gracious anſwer in full Parliament. 


Monday, 24 June, the King came to the Parliament, 
and ſpake thus in brief to both Houſes. 


Gentlemen, : | 
yan come hither to perform my duty; I think 
no man can think it long, ſince I have not taken 
ſo many days in anſwering the petition, as you 
2 weeks in framing it: and I am come hither to 
ew you, that as well in formal things as in eſſen- 
— L deſire to give you as much content as in me 
es. 


After this, the Lord Keeper ſpake as followeth : 
Y Lords, and you the Knights, Citizens, 
and Burgeſſes of the Houfe of Commons, 
his Majeſty hath commanded me to fay unto you, 
that he takes it in good part, that in conſideration 
of ſettling your own Liberties, you have generally 
profeſſed in both Houſes, that you have no inten- 
tion to leſſen or diminiſh his Majeſty's Prerogative ; 
wherein as you have cleared your own intentions, ſo 
now his Majeſty comes to clear his, and to ſubſcribe 
a firm league with his people, which is ever likely 
to be moſt conſtant and perpetual, when the condi- 
tions are equal, and known to be fo: theſe cannot 
be in a more happy eſtate, than when your Liber- 
ties ſhall be an ornamenc and a ſtrength to his Ma- 
jeſty's Prerogative, and his Prerogative a defence of 
our Liberties ; in this his Majeſty doubts not, but 
h he and you fhall take a mutual comfort here- 
after; and, for his part, he is reſolved to give an 
e 2 example, 


— 
- —_—_— 
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example, in the uſing of his power for the preſer- 
vation of your Liberties, that hereafter ye ſhall 
have no cauſe to complain. This is the ſum of that 
which J am to ſay to you from his Majeſty : and 
that which farther remains, is, that you here read 
your own petition, and his Majeſty's gracious anſwer. 


The Petition exhibited to his Majeſty by the Lords 
Spiritual and Temporal, and Commons in this 
—.— Parliament aſſembled, concerning divers 
Rights and Liberties of the Subjects. 


To the King's moſt Excellent Majeſty. 


I, FJ Omby ſhew unto our Sovereign Lord the King, 
the Lords Spiritual and Temporal, and Com- 


mons in Parliament aſſembled, that whereas it is de- 


clared and enacted by a Statute made in the time of 
the Reign of K. Edward the firſt, commonly called, 
Statutum de hey, af non concedendo a, that no 
tallage or aid ſhall be laid or levied, by the King or 
his Heirs, in this Realm, without the good will and 
aſſent of the Archbiſhops, Biſhops, Earls, Barons, 


ights, Burgeſſes, and other the Freemen of the Com- Pt 


monalty of this Realm: and by authority of Parlia- 
ment holden in the five and twentieth year of the Reign 
of King Edward the third t, it is declared and en- 
efted, That from thenceforth no perſon ſhall be com- 
pelled to make any Loans to the King againſt his will, 
becauſe ſuch Loans were againſt reaſon, and the 
Franchiſe of the Land; and by other Laws of this 
Realm it is provided, that none ſhould be charged by 


any charge or impoſition, called a Benevolence, nor 


by ſuch like charge; by which the Statutes before-men- 
toned, and other the good Laws and Statutes of this 
Realm, your Subjefts have inberited this freedom, 
that they ſhould not be compelled to contribute to any 
tax, tallage, aid, or other like charge, not ſet by 
common con ſent in Parliament. 

II. Yet nevertheleſs, of late, divers Commiſſions, 
directed to ſundry Commiſſioners in ſeveral Counties, 
with inſtructions, have iſſued ; by means whereof your 
people have been in divers places aſſembled, and re- 
quired to lend certain ſums of money unto your Ma- 
ey, and many of them, upon their refuſal ſo to do, 
bave had an oath adminiſtred unto them, not war- 


rantable by the Laws or Statutes of this Realm, and 


have been conſtrained to become bound to make appear- 
ance, and give attendance before your Privy-Council, 
and in other places; and others of them have been 
therefore impriſoned, confined, and fundry other ways 
moleſted and diſquieted. And divers other charges have 
been laid and levied npon your people in ſeveral Coun- 
ties, by Lords Lieutenants, Deputy Lieutenants, Com- 
miſſioners for Muſters, Juſtices of Peace, and others, 
by command and direction from your Majeſty, or your 


Pri- Council, againſt the Laws and free Cuſtoms of 


this Realm. 

III. And whereas alſo by the Statute called l. The 
great Charter of the Liberties of England, it is de- 
clared and enacted, That no Freeman may be taken 
or impriſoned, or be diſſeiſed of bis Freehold or Li- 
berties, or bis free Cuſtoms, or be outlawed or exiled, 
or in any manner deſtroyed, but by the lawful judg- 
ment of his Peers, or by the Law of the Land. 

IV. And in the eight and twentieth year of the Reign 
of King Edward the third e, it was declared and en- 
atted by authority of Parliament, that no man, of 
what eſtate or condition he be, ſhould be put out 


@ 4 Edw. I. 
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of bis Land or Tenements, nor taken, ner impri;cn-' 
ed, nor diſherited, nor put 10 death, wii bout being 
W anſt er by due proceſs of Law. 

.. Nevertheleſs, againſt the tenor of the ſaid Sta- 
tutes +, and other the good Laws and Statutes of 
your Realm, to that end provided, divers of your Sub- 
jeũs have of late been impriſoned, without any cauſe 
ſhewed, and when for their deliveran:e they were 
brought before your Juſtices, by your Majeſty's Writs 
of Flabeas Corpus, there to undergo and receive as 
the Court deal Norder: and their keepers commanded 
to certify the cauſes of their detainer; no cauſe was 
certified, but that they were detained by your Maje- 
fty's ſpecial Command, fignified by the Lords of your 
Privy-Council, and yet were returned back to ſeveral © 
priſons, without being charged with any thing to which 
they might make anſwer according to the Law, 

[The fixth, ſeventh, eighth, and ninth Clauſes, re- 

lating to billeting of Soldiers and martial Law, are 

not here inſerted.] | . 

X. They do therefore humbly pray your moſt ex- 
cellent Maj:fly $6, 1. That no man bereafter be com- 
lled to make or yield any Gift, Loan, Benevolence, 
Tax, or ſuch like charge, without common conſent by 
Ad of Parliament; 2. and that none be called to 
make anſwer, or take ſuch oath, or to give atten- 
dance, or be confined, or otherwiſe moleſted or diſquieted 
concerning the ſame, or for refuſal thereof : 3. and 
that no Freeman in any ſuch manner as is before-men- 
tioned, be impriſoned or detained. 

XI. All which they moſt humbly pray of your moſt 
excellent Majeſty, as their Rights and Liberties, ac- 
cording to the Laws aud Statutes of this Realm : and 
that your Majeſty would alſo vouchſafe to declare, 
that the awards, doings, and proceedings, to the pre- 
judice of your people, in any of the premiſſes, ſhall not 
be drawn hereafter into conſequence or example : and 
that your Majeſty would be alſo graciouſly pleaſed, for 
the further comfort and ſafety of your people, to declare 
your Royal will and pleaſure, that in the things afore- 
ſaid, all your Officers and Miniſters ſball ſerve you, 
according to the Laws and Statutes of this Realm, as 
they tender the Honour of your Majeſiy, and the Proſpe- 
rity of this Kingdom. [See Statutes at large, 3, 4 Car. I.] 

Which petition being read the 2d of June, 1628. 
the King's anſwer was thus delivered by the Lord- 
Keeper: 

The King willeth, that right be done according 
to the Laws and Cuſtoms of the Realm; and that 
the Statutes be put in due execution, that his Sub- 
jects may have no cauſe to complain of any wrong 
or oppreſſions, contrary to their juſt Rights and 
Liberties; to the preſervation whereof, he holds 
himſelf in conſcience as well obliged, as of his 


Prerogative. 


On Tueſday, June 3. the King's anſwer was read 
in the Houſe of Commons, and ſeemed not full 
enough, in regard of ſo much expence of time and 
labour, as had been imployed in contriving the pe- 
tition. 


June 3. A Meſſage was — 8 from the King by the 
HEE © Speaker, 

H A T his Majeſty having, upon the peti- 

tion, exhibited by both Houſes, given an 

anſwer full of juſtice and grace, for which we and 

our poſterity have juſt cauſe to bleſs his Majeſty, 

it 
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it is now time to grow to a concluſion of the Seſ- 
ſion; and therefore bis Majeſty thinks fit to let you 
know, that as he doth reſolve to.abide by that an- 
ſwer, without further change or alteration, ſo he 
will Royally and Really perform unto you what he 
hath thereby — — and further, that he re- 
ſolves to end this Seſſion upon Wedneſday the 114 
of this month, And therefore wiſheth, that the 
' Houſe will ſeriouſly attend thoſe buſineſſes, which 
may beſt bring the Seſſion to a happy concluſion, 
without entertaining new matters; and ſo huſband 
the time, that his Majeſty may with the more 
comfort bring us ſpeedily together again : at which 
time, if there be any further grievances not con- 
tained, or expreſſed in the petition, they may be 
more maturely conſidered than the time will now 
permit. 


Another Meſſage was brought from bis Majeſty by the 
Speaker, Thurſday 5th of June. 


I S Majeſty wiſhed them to remember the 

Meſſage he laſt ſent them, by which he ſet a 
day for the end of this Seſſion, and he commanded 
the Speaker to let them know, that he will cer- 
tainly hold that day prefix'd without alteration 
and becauſe that cannot be, if the Houſe entertain 
more buſineſs of length, he requires them, that 
”y enter not into, or proceed with any new buſi- 
neſs, which may ſpend greater time, or which may 
lay any ſcandal or 1 upon the State-govern- 
ment, or Miniſters thereof. 


Sir Robert Pbilips, upon this occaſion, expreſſed 
himſelf thus: I pack that towards God, and 
towards man, there is little hope, after our humble 
and careful endeavours, ſeeing our ſins are many 
and fo great: I conſider my own infirmities, and if 
ever my paſſions were wrought upon, that now 
this Meſſage ſtirs me up eſpecially ; when I remem- 
ber with what moderation we have proceeded, I 
cannot but wonder to ſee the miſerable ſtraight we 
are now in: What have we not done, to have me- 
rited ? Former times have given wounds enough to 
the people's Liberty, we came hither full of 
wounds, and we have cured what we could; and 
what is the return of all, but miſery and deſolation? 
What did we aim at, but to have ſerved his Maje- 
ity, and to have done that which woul dhave made 
him Great and Glorious? If this be a fault, then 
we are all criminous. What ſhall we do, ſince our 
humble purpoſes are thus prevented, which were 
not to have laid any aſperſion on the Government, 
ſince it tended to no other end, but to give his 
Majeſty true information of his and our danger ? 
And to this we are enforced out of a neceſſity of 
duty to the King, our Country, and to Poſterity ; 
but we being ſtopped, and ſtopped in ſuch man- 
ner, as we are enjoined, ſo we muſt now leave 
to be a Council. I hear this with that grief, as 
the ſaddeſt Meſſage of the greateſt loſs in the world. 
But let us ſtill be wiſe, be humble; let us make a 


fair Declaration to the King, 


Sir John Elliot.) Our ſins are ſo exceeding great, 
that unleſs we ſpeedily return to God, God will 
remove himſelf er from us; ye know. with 
what affection and integrity we have proceeded hi- 
therto, to have gained his Majeſty's heart, and out 
of a neceſſity of our duty, were ht to that 
courſe we were in: I doubt, a miſrepreſentation to 


his Majeſty hath drawn this mark of his diſplea- 


relating to the Liberty of the Subjetd. 
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ſure upon us: I obſerve in the Meſſage amon 
other Ed rticulars, it is conceived; that we "_ 
About to lay ſome aſperſions on the Government; 


give me leave to proteſt, that ſo clear were our in- 
tentions, that we deſire only to vindicate thoſe diſ- 
honours to our King and Country, &c. It is ſaid 
alſo, as if we caſt ſome aſperſions on his Majeſty's 
Miniſters; I am confident no Miniſter, how dear 
ſoever, can 

Here the Speaker ſtarted va the ſeat of the 
Chair, apprehending Sir John Elliot intended to 
fall upon the Duke, and ſome of the Miniſters of 
State; and faid, There is a command laid upon me, 
that I muſt command you not to proceed, Where. 
upon Sir Fobn Elliot fate down, ; 


» 


Sir Dudiey Diggs.) I am as much grieved 
Muſt we not proceed ? let us fit in fence, 
miſerable, we know not what to do. 


He there was a ſilence in the Houſe for a 
while, which was broken by Sir Nathaniel Rich, in 
theſe words : 


Sir Nathaniel 2 muſt now ſpeak, or for 
ever hold our peace; for us to be filent when King 
and Kingdom are in this calamity, is not fit. The 
queſtion is, whether we ſhall ſecure our ſelves by fi- 
lence, yea or no? I know it is more for our own 
ſecurity, but it is not for the ſecurity of thoſe for 
whom we ſerve; let us think on them: ſome in- 
ſtruments deſire a change, we fear his Majeſty's 
ſafety, and the ſafety of the Kingdom, I do not 
ſay we now ſee itz and ſhall we now fit ſtill and do 
nothing, and ſo be ſcattered? Let us go together 
to the Lords, and ſhew our dangers, we may 
then go to the King together. 

Others ſaid, that the Speech lately ſpoken by 
Sir Jonn Elliot, had given offence (as they feared) 
to this Majeſty. | 

Whereupon the Houſe declared, That | 
Member of the Houſe is free from any undutiful Speech, 
from the beginning of the Parliament io that day; and 
ordered, that the Houſe be turned into a Committee, to 
conſider what is fit to be done for the ſafety of the King 
dom ; and that no man go out upon pain of going 10 
Tower. But before the Speaker left the Chair, he 
deſired leave to go forth; and the Houſe ordered 
that he may go forth, if he pleaſe. And the 
Houſe was hereupon turned into a Grand Com- 
mittee; Mr. Mbit in the Chair. 


Mr. Fad]! am as full of grief as others; 
let us recolle& our Exgliſb Hearts, and not ſit till, 
but do our duties: two _— are * ed, to 
go to the Lords, or to the King; I think it is fit 
we go to the King, for this doth concern our Li- 
berties, and let us not fear to make a Remonſtrance 
of our Rights; we are his Counſellors. There are 


as ever, 
we are 


- ſome men which call evil good, and good evil, and 


bitter ſweet; Juſtice is now called popularity and 
faction. | 


Sir Edward Coke.) We have dealt with that d 
and moderation that never was the like, Rebus 
fantibus, after ſuch a violation of the Liberties of 
the Subject; let us take this to heart. In 30 E. 3. 
were they then in doubt in Parliament to name men 
that miſled the King ? they accyſed Jabs de Gaunt, 
the King's Son, and Lord Latimer, and Lord Nevil, 
for miſadviſing the King, and they went to the 

| | Tower 
3 


214 
Tower for it; now when there is ſuch a downfall of 
the State, ſhall we hold our tongues? How ſhall 
we anſwer our duties to God and men? 7 H. 4 
Parl. Rot. numb. 31, & 32. 11 H. 4. numb. 13. 
there the Council are complained of, and are re- 
moved from the King; they mewed up the King, 
and diſſuaded him 2 the common good; and 
why are we now retired from that way we were in 

Why may we not name thoſe that are the cauſe of 
all our evils? In 4 H. 3. & 27 E. 3. & 13 R. 2. 
the Parliament moderated the King's Prerogative; 
and nothing grows to abuſe, but this Houſe hath 
power to treat of it. What ſhall we do? let us 
palliate no longer; if we do, God will not proſper 
us. I think the Duke of Buckingham is the cauſe 


of all our miſeries; and till the King be informed 


thereof, we ſhall never go out with honour, or fit 
with honour here; that man is the grievance of 
grievances: let us ſet down the cauſes of all our 
diſaſters, and all will refle& upon him. As for. go- 
ing to the Lords, that is not via Regia; our Liber- 
ties are now impeached, we are concerned ; it is 
not via Regia, the Lords are not participant with 


our Liiberties. 


Mr. Selden adviſed, That a Declaration be drawn 
under four Heads. 1. To expreſs the Houſe's 
dutiful carriage towards his Majeſty. 2. To tender 
their Liberties that are violated. g. To preſent 
what the purpoſe of the Houſe was to have dealt in. 


4. That that great perſon. viz. the Duke, fearin 


himſelf to be queſtioned, did interpoſe and cauſe 
this diſtraction. All this time (ſaid he) we have 


'caſt a mantle on what was done Jaſt Parliament 


but now being driven again to look on that man, 
let us proceed with that which was then well begun, 
and let the charge be renewed that was laſt Parlia- 
ment againſt him, to which he made an anſwer, 
but the particulars were ſufficient, that we might 
demand judgment on that anſwer only, 


In concluſion, the Houſe agreed upon ſeveral 
Heads for a Remonſtrance. But the Speaker (who 
after he had leave to go forth, went privately to 
the King) brought this Meſſage, 

That his Majeſty commands for the preſent they 
adjourn the Houſe till to-morrow morning, and 


that all Committees ceaſe in the mean time, And 


the Houſe was accordingly adjourned. 


At the ſame time the King ſent for the Lord- . 


Keeper to attend him preſently ; the Houſe of Lords 
was adjourned ad libitum. - The Lord-Keeper being 
returned, and the Houſe reſumed, his Lordſhi 
ſignified his Majeſty's deſire, that the Houſe and a 
Committees be adjourned till to-morrow morning. 


Friday, 64h of June, Mr. Speaker brings another 


Meſſage from the King. 


N my ſervice to this Houſe IJ have had many un- 
deſerved favours from you, which I ſhall ever 
with all humbleneſs acknowledge, but none'can be 
greater than that teſtimony of your confidence 
yeſterday ſhewed unto me, whereby I hope I have 
done nothing, or made any repreſentation to his 


Majeſty, but what is for the honour and ſervice of 


this Houſe ; and I will have my tongue cleave to 
my mouth, before I will ſpeak to the diſadvantage 
of any Member thereof: I have now a Meſſage to 


deliver unto you; | 
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Whereas his Majeſty underſtanding, that you 
did conceive his laſt Meſſage to reſtrain you in your 
juſt Privileges, theſe are to declare his intentions, 
That he had no meaning of barring you from what 
hath been your Right, but only to avoid all ſcan. 
dals on his Council and Actions paſt, and that his 
Miniſters Might not be, nor himſelf, under their 
names, taxed for their Council unto his Majeſty, 
and that no ſuch particulars ſhould be taken in 
hand, as would aſk a longer time of conſideration 
than what he hath already prefixed, and till re- 
ſolves to hold ; that ſo, for this time, Chriſtendom 
_ take notice of a ſweet parting between him 
and his — Which if it fall out, his Majeſty 
will not be long from another meeting, when ſuch 
grievances (if there be any) at their leiſure and con- 
venience may be conſidered, ' 


| Mr. Speaker proceeded : 

I will obſerve ſomewhat out of this Meſſage; ye 
may obſerve a great inclination in his Majeſty to 
meet in this Houſe. I was bold yeſterday to take 
notice of that liberty ye gave me to go to his Ma- 
jeſty; I know there are none here but did imagine 
whither I went, and but that I knew ye were deſi- 
rous and content that I ſhould leave you, I would 
not have deſired it: give we leave to ſay, This 
Meſſage bars you not of your Right in matter, 
nay, not in manner; but it reacheth to his Counſels 
paſt, and for giving him counſel in thoſe things 
which he commanded. | 


The Houſe of Lords likewiſe received this Meſſage 
* the Lord-Keeper. age 7 


Y Lords, his r takes notice, to your 
great advantange, of the proceedings of this 
ouſe upon the hearing of his Majeſty's Meſſage 
yeſterday ; he accounts it a fair reſpect, that ye 
would neither agree on any Committee, or ſend any 
Meffage to his Majeſty, though it were in your 
own hearts, but yield your ſelves to his Majeſty's 
Meſſage, and — your own reſolutions till you 
meet again at the time appointed by his Majeſty. 
Yet his Majeſty takes it 9 good * 
hear what was in your heart, and eſpecially that 
you were ſo ſenſible of the inconvenience that might 
enſue upon the breach of this Parliament: which if 
it had happen'd, or ſhall hereafter happen, his Ma- 
jeſty affures himſelf, that he ſhall ſtand clear before 
_ _ — ty = occaſion. 
ut his Majeſty faith, Ye had juſt cauſe to be 
ſenſible of the danger, 2 the ſtate of 
Chriſtendom now ſtands in reſpect of the multitude 
and ſtrength of our enemies, and weakneſs on our 
part. All which his Majeſty knows very exactly, 
and, in reſpect thereof, called this Parliament; the 
particulars his Majeſty holds it needleſs to recite, 
eſpecially to your Lordſhips, ſince they are appa- 
rent to all men: neither will it be needful to re- 
erate them to his Majeſty, whoſe cares are moſt 
attentive upon them, and the beſt remedy that can 
be thought on therein, is, if his Subjects do their 
parts. Therefore his Majeſty gives you hearty 
thanks, and bid me tell you, that nothing hath 
been more acceptable to him all the time of this 
Parliament, than this dutiful and diſcreeet carriage of 
your Lordſhips, which he profeſſeth hath been a 
chief motive to his Majeſty, to ſuſpend thoſe inten- 
tions that were not far from a reſolution. 
Sir 
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Sir Robert Philips aſſumed the debate, upon the 
Meſſage delivered by the Speaker, and ſaid; I riſe 
up with a diſpoſition, ſomewhat in more hope of 
comfort than yeſterday ; yet, in regard of the un- 
certainty of Counſels, I ſhall not change much. In 
the firſt place, I muſt be bold without — a 
thing not incident to me, to tell you (Mr. Speaker) 
you have not only at all times diſcharged the — 
of a good Speaker, but of a good man; for whic 
I render you many thanks. | 

Another reſpe& touching his Majeſty's anſwer to 
our petition ; firſt, if that anſwer fall out to be 
ſhort, I free his Majeſty, and I believe his reſolu- 
tion was to give that which we all expected: but 
in that, as in others, we have ſuffered, by reaſon 
of interpoſed perſons between his Majeſty and us. 
But this day is by intervenient accidents diverted 
from that, but fo, as in time we go to his Majeſty : 
therefore let us remove thoſe jealouſies in his Maje- 
ſty of our proceedings, that by ſome men over- 
grown, have been miſrepreſented. We have pro- 
ceded with temper in confidence of his Majeſty's 
goodneſs to us, and our fidelity to him; and if any 
have conſtrued, that what we have done, hath been 
out of fear, let him know, we came hither Free- 
men, and will ever reſolve to endure the worſt ; 
and they are poor men, that make ſuch interpre- 
tations of Parliaments. In this way and method 
we proceeded, and if any thing fall out unhappily, 
it is not King Charles that adviſed himſelf, but 
King Charles miſadviſed by others, and miſled by 
miſ-ordered Counſel; it becomes us to conſider 
| what we were doing, and now to adviſe what is 

fit to be done, We were taking conſideration of 
the State of the Kingdom, and to preſent to his 
Majeſty the danger he and we are in, if ſince any 
man hath been named in particular (though I love 
to ſpeak of my betters with humility) let him thank 
himſelf and his Counſels, but thoſe neceſſary jealou- 
fies give us occaſron to name him; I afſure myſelf 
we Fal proceed with temper, and give his Majeſty 
fatisfaction, if we proceed in that way. His Maje- 
ſty's Meſſage is now explanatory in point of our 
Liberties, that he intends not to bar us of our 
Rights, and that he would not have any aſperſion 
cat on the Counſels rob, let us preſent to his Ma- 
jeſty ſhortly and faithfully, and declare our inten- 
ridns, that we intend not to lay any aſperſions upon 
him, but out of a neceſſity to prevent the immi- 
nent dangers we are ſurrounded with, and to pre- 
ſent to' him the affairs at home and abroad, and 
to defire his Majeſty, that no interpofition or 
miſ-information of men in fault may prevail, but 
to expect the iſſue that ſhall be full of duty and 


loyalty. . 


The Commons fent a meflage to the Lords, that 
they would join in an humble requeſt to the King, 
that a clear and ſatisfactory anſwer be given by his 
Majeſty in fall Parliament to the Petition of Right; 
whereunto the Lords did agree. 


June the ſeventh, the King came to the Lords 
Houſe, and the Houſe of Commons were ſent for. 
And the Lord-Keeper preſented the humble petition 
of both Houſes, and ſaid, 


MAY it pleaſe your moſt excellent Majeſty, the 
Lords Spiritual and Temporal, and Commons in 
Parliament aſſembled, taking into conſideration that 


the good intelligence between your Maj eſty and your 
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people doth much depend upon your Majeſty's anſwe# 
unto their Petition of Right formerly preſented, with 
unanimous conſent do now become moſt humble Suitors 
unto your Majeſty, that you would be graciouſly pleaſed 
to give a clear and ſatisfatory anſwer thereunto in full 
Parliament. | 

Whereunto the King replied, 

The anſwer I have already given you; was made 
with ſo good deliberation, and approved by the 
judgments of ſo many wiſe men, that I could not 
have imagined but it ſhould have given you full 
ſatisfaction; but to avoid all ambiguous interpre- 
tations, and to ſhew you that there is no double- 
neſs in my meaning, I am willing to pleaſe you as 
well in words as in ſubſtance; read your petition, 
and you ſhall have an anſwer that I am ure will 
pleaſe you. | 

The petition was read, and this anſwer was re- 
turned: Soit droit fait come il eft deſire, par le petition; 

C. R. 

This I am ſure (ſaid his Majeſty) is full, no 
more than I granted you in my firſt anſwer z — the 
meaning of that was to confirm all your Liberties; 
knowing, according to your own proteſtations, that 
you neither mean nor can hurt my Prerogative. 
And I aſſure you, my maxim is; that the Peoples 
Liberties ſtrengthen the King's Prerogative, and the 


King's Prerogative is to defend the Peoples Li- 


berties. 

You ſee how ready I have ſhewed my ſelf to ſa- 
tisfy your demands, ſo that I have done my part; 
wherefore, if this Parliament have not a happy con- 
cluſion, the fin is yours, I am free from it. 


Whe n the Commons retutned to their own 
Houſe with unſpeakable joy, and reſolved fo to 
proceed as to expreſs their thankfulneſs. 


The King's meſſage to the lower Houſe, by Sir Humfrey 
May, 10th of Jane, 1628. 


H 8 Majeſty is well pleaſed that your Petition 
of Right and his Anſwer, be not only recorded 
in both Houſes of Parliament, but alſo in all the 
Courts of Veſtminſter; and that his pleaſure is, it be 
put in print for his honour, and the content and ſa- 
tisfaction of his people, and that you proceed cheers 
fully to ſettle buſineſſes for the good and reformation 
of the Commonwealth, 


June 26. The Speaker being ſent for to the King 
at Whitehall, came not into the Houſe till about 
nine a- clock. And after prayers, the Remonſtrance 
concerning tunnage and poundage being ingroſſed, 
was a reading in the Houſe ; and while it was a read- 
ing, the King ſent for the Speaker, and the whole 
Houſe, and the King made a Speech as followeth : 


15 may ſeem ſtrange, that I came fo ſuddenly to 
end this Seſſion; before I give my aſſent to the 
Bills. I will tell you the cauſe, though I muſt avow, 
that I owe the account of my actions to God alone. 
It is known to every one, that a while ago the 
Houſe of Commons gave me a Remonſtrance, how 
acceptable, every man may judge; and for the merit 
of it, I will not call that in queſtion, for I am ſure 
no wiſe man can juſtify it, 

Now fince I am truly informed, that a ſecond 
Remonſtrance is preparing for me to take away 
the profit of my tunnage and poundage, one of 
the chief maintenances of my Crown, by alledging, 
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1 have given away my Right thereto by my anſwer 
to your petition : 

This is ſo prejudicial unto me, that I am forced 
to end this Seſſion ſome few hours before I meant, 
being not willing to receive any more Remon- 

ſtrances, to which I mult give a harſh anſwer. And 
ſince I ſee, that even the Houſe of Commons be- 

gins already to make falſe conſtructions of what I 
granted in your petition, leſt it be worſe interpreted 
in the Country, I will now make a Declaration con- 
cerning the true intent thereof. 85 

The profeſſion of both Houſes in the time of 
hammering this petition, was no way to trench 
upon my Prerogative, ſaying, they had neither in- 
tention or power to hutt, it. Therefore it muſt 
needs be conceived, that I have granted no new, 
but only confirmed the antient Liberties of my Sub- 

s. Yet to ſhew the clearneſs of my intentions, 
that I neither repent, nor mean to recede from any 
thing 1 have promiſed you, I do here declare my 
ſelf, That thoſe things which have been done, 
whereby many have had ſome cauſe to ſuſpect the 
Liberties of the Subjects to be trenched upon, which 
indeed was the firſt and true ground of the petition, 
ſhall not hereafter be drawn into example for your 
prejudice ; and from time to time, in the word of a 
King, ye ſhall not have the like cauſe to complain. 
But as for tunnage and poundage, it is a thing I 
cannot want, and was never intended by you to aſk, 
nor meant by me, I am ſure, to grant. 

To conclude, I command you all that are here 
to take notice of what I have ſpoken at this time, 
to be the true intent and meaning of what I granted 
you in your petition ; but eſpecially you, my Lords 
the Judges, for to you only, under me, belongs 
the interpretation of Laws: for none of the Houſes 
of Parliament, either joint or ſeparate, (what new 
Doctrine ſoever may be raiſed) have any power either 
to make or declare a Law without my conſent. 


Then the Lord Keeper ſaid, It is his Majeſty's 
pleaſure that this Seſſion now end, and that the Par- 
liament be prorogued till the 20/b of Oober next. 


In the following Seſſions, viz. Wedneſday, 
January 21ſt, it was ordered that Mr. Seiden and 
others ſhould ſee if the Petition of Right and his Ma- 
jeſty's anſwer thereunto were inrolled in the Parlia- 
ment Rolls, and the Courts at Weſtminſter, as his 
- Majeſty ſent them word the laſt Seſſion they ſhould 
be; and alſo in what manner they were entered, 
which was done accordingly : and Mr, Selden made 
report to the houſe, that his Majeſty's Speech made 
the laſt day of the Seſſion in the upper Houſe, is 
alſo entered by his Majeſty's command. 

Hereupon Mr. Pym moved that the debate hereof 
ſhould be deferred till Tueſday next, by reaſon of 
the fewneſs of the Houle. 


Sir Fobn Elliot.) This which is now mentioned, con- 


cerns the honour of the Houſe and the Liberty of the 
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Kingdom; it is true, it deſerves to be deferred till 
there be a full Houſe, but it is good to prepare 


things. I find it is a great point; I deſire a ſelect 
Committee may enter into conſideration thereof, 


and alſo how other Liberties of the Kingdom be in- 


vaded. I find in the country the Pelition of Right 


printed indeed, but with an anſwer that never gave 
any ſatisfaction: I deſire a Committee may conſider 
thereof, and preſent it to the Houſe, and that the 
Printer be ſent for, to give ſatisfaction to the Houſe, 
by what warrant it was printed. Which was or- 


dered. 


Mr. Selden.] For this Petition of Right, it is 
known how lately it hath been violated ſince our 
laſt meeting. The Liberties for life, perſon, and 
freehold, how they have been invaded ; and have 
not ſome been committed, contrary to that ? Now 
we, knowing theſe invaſions, muſt take notice of it. 
For Liberties, for State, we know of an order made 
in the Exchequer, that a Sheriff was commanded 
not to execute a replevin, and mens goods are 
taken and muſt not be reſtored. Whereas no man 
ought to loſe life, or limb, but by Law ; hath not 
one lately loſt his ears (meaning Savage) that was 
cenſured in the Star- Chamber by an arbitrary ſen- 
tence and judgment? Next, they will take away our 
arms, and then our lives. Let all ſee we are ſen- 
ſible of theſe cuſtoms creeping upon us : let us make 
a juſt preſentation hereof to his Majef'y. 


Norton the King's Printer was brought to the 
Bar, and aſked by what warrant the additions to 
the petition were printed ? He anſwered, that there. 
was a warrant (as he thought) from the King him- 
ſelf, And being aſked whether there were not ſome 
copies printed without additions, he anſwered, there 
were ſome, but they were ſuppreſſed by warrant, 


Sir John Elliot deſired ſome clearer ſatisfaction 
might be made, and that he might anſwer directly 
by what warrant. Whereupon he was called in 
again: who ſaid, he did not remember the parti- 
cular, but ſure he was there was a warrant, 


Mr. Selden reported from the Committee concern- 
ing the printing of the Petition of Right, that there 
were printed 1500 without any addition at all, 
which were 8 in the time of the laſt Parlia- 
ment: but ſince the Parliament, other copies have 
been printed, and theſe ſuppreſt and made waſte 
paper; which the Printer did, as he ſaid, by com- 
mand from Mr. Attorney, which he received from 
his Majeſty. And the Printer further ſaid, that the 
Attorney was with the Lord Privy-Seal at Whitehall, 
and there delivered unto the Printer ſundry papers, 
with divers hands to them, and on the backſide 
was endorſed thus, Ve will and command you, that 
theſe copies be printed. 

Which put an end to this grand affair, 


XVII. Pro- 


A 


16 29. Proceedings again! W. Stroud, E/q; Oc. 


CHE NBC NE NEE EHNBEIANG * 
e 8 e 8 NANA > 


217 


XVII. Proceedings againſt William Stroud, Eſq; Malter Long, 
Eſq; John Selden, Eſq; and others, on an Habeas Corpus, 


in Banco Regis. 


N February 23d, the Houſe of Commons 
being upon the debate of the buſineſs of 
the cuſtomers, who had ſeized goods be- 
longing to Mr. Rolls, a Member of the 
Houſe ; diſſolved themſelves into a grand Com- 
mittee, and at laſt reſolv'd, 


That Mr. Rolls, a Member of the Houſe, ought 


to have privilege of perſon and goods; but the 

command of the King is ſo great, that they leave 

it to the Houſe. | 
After which, the King's meſſage, in juſtification of 
the farmers and officers of the cuſtoms, was taken 
into conſideration z which occaſioned warm debates, 
and the Speaker being moved to put the queſtion 
then propos'd, refus d to do it, and ſaid, That be 
was otherwiſe commanded by the King. 

Then ſaid Mr. Selden, Dare not you, Mr. Speaker, 
put the Queſtion when we command you ? If you will 
not put it, we muſt fit ſtill; thus wwe ſhall never be 
able to do any thing. They that come after you, may 
ſay, They have the King's command not to do it. We 
fit here by the command of the King under the Great 
Seal, and you are, by bis Majeſty, ſitting in this Royal 
Chair, before both Houſes, appointed for our Speaker, 
and now you refuſe to perform your Office. 

Hereupon the Houſe, (in ſome heat) adjourned 
till Fedneſday next. 

On Wedneſday the 25th of February, both Houſes, 
by his Majeſty's command, were adjourned until 
Monday morning the 24 of March. 

Monday the 2d of March, the Commons met, 
and urged the Speaker to put the Queſtion; who 
laid, I have a command from the King to adjourn till 
March zbe 10th; and put no Queſtion. . And en- 
deavouring to go out of the Chair, was notwith- 
ſtanding held by ſome Members (the Houſe fore- 
ſeeing a diſſolution) till a proteſtation was publiſhed 
in the Houſe ; 1; Againſt Popery and Arminianiſm, 
2. Againſt tunnage and Fe not granted by 
Parliament. 3. If any Merchant yield or pay tun- 
nage and poundage, not granted by Parliament, he 
ſnould be reputed a betrayer of the Libertics of 
England. 

Hereupon the King ſent for the Serjeant of the 

ouſe z but he was detained, the door being lock'd: 
Then he fent the Gentleman- Uſher of the Lords 
Houle, with a meſſage ; and he was refuſed admit- 
tance, till the ſaid Votes were read, And then in 

much confuſion the Houſe was adjourned” to the 
10th of March. Nevertheleſs his Majeſty, by 
Proclamation, dated the 24 of March, declares the 
Parliament tu be diſſolved. 

(Though the Proclamation was not publiſhed till 
the tenth) and the day following, (the 34) War- 
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rants were directed from the Council to Denzil Hol- 
lis, Eſq; Sir Miles Hobart, Sir Jobn Elliot, Sir Pe- 
ter Hayman, Jobn Selden, William Coriton, Walter 
Long, William Stroud, Benjamin Valentine, Eſqs; 
commanding their perſonal appearance on the mor- 
row, At which time, Mr. Holles, Sir Jobn Elliot, 
Mr. Coriton, Mr. Valentine appearing, and refuſing 
to anſwer out of Parliament what was ſaid and done 
in Parliament, were committed cloſe priſoners to the 
Tower ; and Warrants were given, (the Parliament 
being ſtill in being) for the ſealing up of the Stu- 
dies of Mr. Holles, Mr. Selden, and Sir Jobn El- 
liot. But Mr. Long, and Mr. Stroud not then, nor 
for ſome time after appearing, a Proclamation iſſued 
forth for the apprehending of them. 


The King purpoſing to proceed againſt the Mem- 
bers of the Houſe of Commons, who were com- 
mitted to om by him in the Star- Chamber, cauſed 
certain queſtions to be propoſed to the Judges upon 
the — of April. on N Yr o | 

Whereupon all the Judges met at Serjeants-Inn 
by command from his Majeſty, where Mr. Attorney 
2 certain queſtions concerning the offences 
of ſome of the Parliament- men comtWfitted to the 
Tower, and other priſons: At which time, one 
queſtion was propoſed and reſolved, viz. That the 
Statute of 4. H. VIII. intitled, An Act concerning 
Richard Strode, was a Particular Af of Parliament, 
and extended only to Richard Strode, and to thoſe per- 
ſons that had joined with bim to prefer a Bill to the 
Houſe of Commons concerning Tinners : And although 
the Af be private, and extendeth to them alone, yet it 
was no more than all other Parliament-men, by pri- 
vilege of Houſe, ought to have, viz. Freedom of Speech 
concerning thoſe matters debated in Parliament by a 
Parliamentary courſe. 

The reſt of the queſtions Mr. Attorney was wiſhed 
to ſet down in writing againſt another day. | 

Upon Monday following, all the Judges met 
again, and then Mr. Attorney propoſed theſe que- 

ions, | 
. 1. Whether if any Subject hath received probable in- 
formation of any Treaſon or treacherous attempt or in- 
tention * againſt the King or Sate, that Subject ought 
not to make known to the King, or his Majeſty's Com- 
miſſioners, when thereunto he ſhall be required, what 
information he bath received, and the grounds tberecf; 
to the end, the King being truly informed, may prevent 
the danger? And if the ſaid Subject in ſuch caſe ſhall 
refuſe to be examined, or to anſwer the queſtions which 
ſhall be demanded of bim for furtber inquiry and diſ- 
covery of the truth, whether it be not a bigb con- 
tempt in him, puniſhable in the Star-Chamber, as an 
| Ff offence 


1 
| 
| 


ters in Parliament, to which they gave 


/ 
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offence againſt the general Juſtice and Government of 
the Kingdom ? 

Sol. The refolution and anſwer of all the Juſtices, 
That it is an offence puniſhable as aforeſaid, fo that 
this do not concern himſclf, but another, nor draw 
him to danger of Ticaſon or Contempt by his an- 
ſwer. | 
2. Whether it be a good anſwer or excuſe, being 
thus interrogated, and refuſing to anſwer, io ſay, 
That he was a Pailiament-man when he received 
the information, ard that he ſpake thereof in the 
Parliament-houſe ; and therefore the Parliament 
being now ended, he refuſed to anſwer to any ſuch 
queſtions but in the Parliament-houſe, and not in 
any other place? 

Sel. To this the Judges, by advice privately to 
Mr. Attorney, gave this anſwer, That this excuſe 
being in nature of a Plea, and an errour in judg- 
ment, was not puniſhable, until he were over-ruled 
in an orderly manner to make another anſwer ; 
and whether the party were brought in Ore tenus, 
or by information, tor this Plea he was not to be 


puniſhed, 
3. Whether a Parliament-man, committing an of- 


fence againſt the King or Council not in a Parliament 


way, might, after the Parliament ended, be puniſhed 
or not ? 

Sol. All the Judges, una voce, anſwered, he 
might, if he be not puniſhed for it in Parliament ; 
for the Parliament ſhall not give privilege to any 
contra morem Parliamentarium, to exceed the bounds 


and limits of his place and duty. And all _ 
That regularly he cannot be compelled out of Par- 
liament to anſwer things done in Parliament in a 
Parliamentary courſe ; but it is otherwiſe where 
things are done exorbitantly, for thoſe are not the 
acts of a Court. 

4. A betber if one Parliament man alone ſhall re- 
ſolve, or two or three ſhall covertly conſpire to raiſe 
falſe flanders and rumours ogainſt the Lords of the 
Council and Judges, not with intent to queſtion them in 
a legal courſe, or in a Parliamentary way, but to blaſt 
them, and to bring them to hatred of the people, and 
the Government in contempt, be puniſhable in the Star- 
chamber after the Parliament is ended ? 

Sal. The Judges reſolve, That the ſame was pu- 
niſhable out of Parliament, as an offence exorbitant 
committed in Parliament, beyond the office, and 
beſides the duty of a Parliament-man. 


There was another queſtion put by Mr. Attorney, 
viz. 

Whether if a man in Parliament, by way of digreſ- 
ion, and not upon any occofion ariſing concerning the 
ſame in Parliament, ſhall ſay, The Lords of the Coun- 
cil and the Judges had agreed to trample upon the Li- 
berty of the Sulject, and the Privileges of Parliament, 

he were puniſhable or not? 
The Judges deſired to be ſpared to make any an- 
ſwer thereunto, becauſe it concerned them- 


ſelves in particular “. 
The 


®* Nal/on in his Collections, Vol. II. > 374: ſays, There were ſeveral queſtions propos d to the three Chief Judges about mat- 


e anſwers ; which being ſomething different from what is above, are here inſerted. 


Quere I, Whether a Parliament-man, ending the King criminally or contemptuouſly in the Parliament-bonſe ( and not then puniſh» 


ed) may not be puniſhed out of Parliament ? 


Anſwer. We concei ze, I hat if a Parliament-man, exceedin 


offend the King in the Parliament-houſe (and not there puniſhe 
hether the King, as he hath the power of calling and diſſolving a Parliament, have not alſo an abſolute powwer to cauſe 


it to be adjourned at his pleaſure ? 


Quzre II. 


* privilege of Parliament, do criminally or contemptuouſly 


may be puni ſhed out of Parliament. 


Anſwer. We conceive, That the King hath the power of commanding of adjournments of Parliaments, as well as of calling, 
roguing andQiſſolving of Parliaments : But for the manner thereof, or the more particular anſwer to this, and the next ſub- 


ro 
— queſtion, we refer ourſelves to the precedents of both Houſes. 
Quzre III. Whether, if the King do command an adjournment to be made, he hath not allo power to command all further proceed- 


ings in Parliament to ceaſe at that time ? 


uzre IV. Whether it be net a high contempt in a Member of the Houſe, contrary to the King's expreſs commandment, contemp- 
twouſly to oppoſe the £cdjournment ? 
Anſwer. The King's expreſs commandment bein „re for an adjournment, if any after that ſhall contemptuouſly oppoſe 
ou 


it, further, or otherwiſe than the privilege of the 


e will warrant ; this we conceive to be a great Contempt. 


Quære V. Whether, if a few Parliament-men do conſpire together, to ffir up ill affetions in the People, againſt the King, and the 
Government, and to leave the Parliament «with ſuch a looſe, and by words or writings put it in execution, and this 2 in 


Parliament, it be an Hence puniſhable out of Parliament? 
puniſhable out of Parliament. 


Anſawer. We conceive this offence to 


Quzre VI. Whether, if ſome Parliament-men ſhall conſpire together to publiſh papers containing falſe and ſcandalous rumours again | 
the Lords of the Privy-Council, or any one or more of them, nat to the end to queſtion them in a legal or Parliamentary way, to 
bring them into hatred of the People, and the Government into Contempt, and to make diſcord between the Lords and Commons ; is not 


this an offence puniſhable out of Parliament ? 


Anſwer. We conceive this alſo to be an offence puniſhable out of Parliament? 
Quzre VII. JF tauo or three or more of the Parliament Hall conſpire to defame the King's Government, and to deter his Subjefs from 


obeying or aſſiſting the King ; of what nature this offence is ? 
An 


wer. The nature and quality of this offence will be greater or leſſer, as the circumſtances ſhall fall out, upon the truth of 


the fact. 


Quzre VIII. Can any privilege of the Houſe warrant a tumultuous Proceeding ? 
Anſwer. We humbly conceive, that an earneſt, though a diſorderly and confuſed proceeding in ſuch a multitude, may be 


called tumultuous, and yet the privilege of the Houſe may warrant it. 
We in all humbleneſs are willing to ſatisfy your Majeſty's Command, but until the particulars of the fact do appear, we can 


give no directer anſwers than before. 
And particularly as to the ſecond 


Quzre, about the King's power of adjourning as well as calling and diſſolving of Parlia- 


ments, theſe following Parliamentary precedents were given in. 
Mercur. 4 Aprilis, 1 Jac. Sa. 1. Mr. Speaker pronounceth his Majeſty's pleaſure of adjourning the Houſe till the 117 of 
April, (and it was ſo done). 
ovis 18 Dec. 1606. The Lords by their Meſſengers fignified the King's Pleaſure, that the Seſſion ſhould be adjourned till 


the 10th of February following. 


2 this meſſage Mr. 8 adjourned the Houſe according to his Majeſty's ſaid Pleaſure. 
js 3t Marti: 1607. The Speaker delivered the King's Pleaſure, that the Houſe ſhould be adjourned till Monday the 2010 


arti 
of April following. 


curii 20 Maii 1607. Mr. Speaker fignified the King's Pleaſure about nine o Clock to adjourn the Houſe till the 250 of the 


ſame month. 
And 27th of May, he being challenged for adjourning without the privity of the Houſe, he excuſeth it, and faith the 
Houſe had power to adjourn themſelves, ſo the King had a ſuperior = — by his command he did it. * 3 


1629. 


75 next day Mr. Attorney put the Judges another 
Caſe. N 

Ic is demanded of a Parliament · man, being called 
Ore lenus before the Court of Star- Chamber, being 
charged, that he did not ſubmit himſelf to exami- 
aation for ſuch things as did concern the King and 
the Governiment of the State, and were affirmed to 
be done by a third perſon, and not by himſelf; if he 
confeſſes his hand to that refuſal, and make his excuſe, 
and plead becauſe he had privilege of Parliament; 

Whether the Court will not over-rule this Plea as 
erroneous, and that he ought to make a further anſwer ? 

Anſ. It is the juſteſt way for the King and the Party 
not to proceed Ore tenus, becauſe it being a point 
in Law, it is fit to hear Counſel before it be over- 
ruled; and upon an Ore tenus, by the Rules of Slar- 
chamber, Counſel ought not to be admitted; and 
that it would not be for the honour of the King, nor 
the ſafety of the Subject, to proceed in that manner. 

[But the King dropp'd the Proceedings againſt 

them in the Har- Cbamber.] 1 5 

Paſch. 5 Car. upon a Habeas Corpus of this Court 
to bring the body of William Stroud, with the 
cauſe of his impriſonment, to the of the 
King's Bench; it was returned in this manner: 

That Mr. William Stroud was committed under my 
cuſtody by virtue of a certain Warrant under the hands 
of twelve of the Lords of the Privy-Council of the 
King. The tenour of which Warrant followeth in 
thele words: 71 4 


You are to take knowledge, That it is his Majefty's 
pleaſure and commandment, that you take inta your 
cuſtody the body of William Stroud, Eq; and keep 
bim cloſe priſoner bill you ſhall receive other order, either 
from his Maj ey, or this Board: for ſo doing, this 
Hall be your Warrant. Dated this 24 of April, 1629. 
And the direction of the warrant was, 7 . 
Marſbal of the King's Bench, or bis Deputy. 

He is alſo detained in priſon by virtue of a War- 
rant under his Majeſty's hand; the tenor of which 
Warrant followeth in theſe words 


C. R. | 
Whereas you have in your cuſtody the body of William 
Stroud EV; by Warrant of our Lords of our Privy- 
Council, by our ſpecial command, you are to take no- 
tice, that this Commitment was for notable Contempis 
H bim commilied againſt our Self and our Govern- 
ment, and for ſtirring up Sedition againſt us; for which 
you are to detain bim in your cuſtody, and to keep bim 
cloſe priſoner, until our pleaſure be further known con- 
cerning bis deliverance. 
Given at Greenwich, the tb of May, 
the fifth year of our Reign. 12 4 
The direction being, To the Marſbal of our Bench 
for the time being, & be ſunt cauſe captionis & 
detentionis predifti Gulielmi Stroud. 


And upon another Habeas Corpus to the Marſhal 
of the Houſhold, to have the body of Valter Long 
Eſq; in Court, it was returned according as the re- 
twin of Mr. Stroud was. | 

Mr. Ait of the Inner-Temple, of Counſel for 
* 2 z and Mr. Maſon of Lincoln's-Inn, of 

ot. VII. 


1629. in 


on an Habeas Corpus. 
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Counſel for Mr. Long, argued againſt the inſuffi 


ciency of the Return. 

Mr. Ant. That the Return was inſufficient, The 
Return conſiſts upon two Warrants, bearing ſeveral 
dates, which are the cauſes of the taking and detain- 
ing of the priſoner. For the firſt Warrant, which is 

the Lords of the Council, that is inſufficient ; be- 
cauſe no cauſe is ſhewn of his commitment, which is 
expreſly againſt the reſolution of the Parliament, and 
their Petition of Right, in the time of this King, 
which now is, to which he. had likewiſe given his 
aſſent; ſo his taking by virtue of the ſaid Warrant is 

| And for the ſecond Warrant, it is infuffi- 
cient alſo, and that notwithſtanding it be the King's 
own; for the King himſelf cannot impriſon any man, 
as our Books are, to wit, 16 H. VI. F. Monſtrance de 
faits. 1. H. VII. 4. Huſſey reports it to be the opi- 
nion of Markham, in the time of Edw. IV. and 
Forteſcue in his Book, de laudibus Legum Anglie, 
cap. 18. And the reaſon given, is, becauſe no 
action of falſe impriſonment lies againſt the King, 
if the impriſonment be wrongful ; and the King 
cannot be a wrong doer. The Statute of Magna 
Charis is, That no Freeman be impriſoned, but b 
the Law of the Land. And it ars by the 
Books, that it is againſt the Law of the Land that 
the King ſhould impriſon any one. 

2. Admit that this be ny K. = pv grip and 
notification given by the King himſelf, of the com- 
mitment of the — ＋ yet it ſeems that that ſig- 
nification is of no force, 1. Becauſe the words are 
general and uncertain. for notable contempt 
There are in the Law many contempts of ſeveral 
natures; there are contempts againſt the Common 
Law, againſt the Statute Law; contempts in 
words, geſtures, or actions. And it appears not 
to the Court of what nature theſe contempts were. 
——— Netable———Every contempt which is made to 
the King is notable. Apginſt our Government 
Contempt which is committed in a Court of Record 
or Chancery, is a contempt againſt the Govern- 
ment of the King, to wit, becauſe they diſobey the 
King when he commands them by his Writs, Coke 8. 
60. 4. Beecher's Caſe. The laſt words of the Re- 
turn are. For ftirring up of edition againſt u. 
which words likewiſe are indefinite and general. 
I . find not the ward Sedition in our 8, but 
taken adjectively, as ſeditious Books, ſeditious News, 
Sc. In the Statute of the 1/t and 2d Pbil. and Y 
cap. 3. the words are, If any perſon ſhall be convitt- 
ed, &c. for ſpeaking, &c. any falſe, ſeditious, or flan- 
derous news, ſaying of tales of the Queen, &c. be 
ſhall loſe bis Ears, or pay 1001. There the penalty 
impoſed upon ſuch ſedition is but a fine, Coke 4. 
Lord Cromtvel's Caſe, p. 13. where ſedition is de- 
fined to be ſeor ſum itio, when a man takes a courſe 
of his own. And there it is ſaid, that the words. 
maintain ſedition againſt the Queen's proceedingj—— 
ſhall be expounded according to the coherence of 
all the words, and the intent of the parties. So 
that it is plain, that there is a ſedition that is 
only fineable, and which is no cauſe of impri- 
ſonment without Bail: And what the ſedition is 
that is here intended, cannot be gathered out of 
the words, they are ſo general. gain Us — 

| | F f 2 - thoſe 


Peneris 30 Martii i610, His Majeſty's Pleaſure to adjourn from Turf tl Monday fevennight. 


11 Ju. The Kin Commi 
of *. to the we 
The Commiſſon is ſent down, 
26 Febr. 4 Car. Mr. Speaker ſi 
the mean time all Committees and other proceedings to ceaſe. 


. Speaker ad 


n adjourneth the Lords Houſe. 

s, that _ uſe to adjourn themſelves. | 
r eth the Houſe till the firſt of Aug. ' 

nifieth his Majeſty's Pleaſure, that the Houſe be preſently adjourned till Monday next, and in 


ſent to the Commons. They ſend by Meſſengers 


And thereupon Mr, Speater in the name of the Houſe adjourned the ſame accordingly, 
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thoſe words are redundant, for every ſedition is 
againſt the King. 2 
Upon the generality and incertainty of all the 
words in the Return, he put theſe Caſes: 18 E. III. 
A man was indicted, quia furatus eft equum, and 
doth not ſay felonicè, and therefore ill. 29 Af. 45. 
A man was indifted that he was communis latro, 
and the indictment held vicious, becauſe too gene- 


ral. So here the offences are returned generally. 
But there ought to be ſomething individual, Cote 5. 


. Specot's Caſe, quia ſchiſmaticus inveteratus, is 
1 pd cauſe * Biſhop to refuſe a Clerk, 
for it is too general, and there are ſchiſms of divers 
kinds, 38 E. III. 2. Becauſe the Clerk is criminoſus, 
it is no good cauſe for the Biſhop to refuſe him. 
8 and 9 Eliz. Dy. 254. The Biſhop of N. refuſeth 
one, becauſe he was a haunter of taverns, c. for 


which, and divers other crimes, he was, unfit; held 


that the laſt words are too and incertain. 
40 E. III. 6. In the tender of a marriage, and re- 
fuſal of the heir, he ought to alledge a certain cauſe 
of refuſal, whereupon iſſue may be taken. Coke 8. 
68. Trollop's Caſe, to ſay, That the plaintiff is ex- 
communicated for divers contumacies, ſhall not diſ- 
able him, without ſhewing ſome cauſe in — 
of the excommunication, upon which the Court 
may judge whether it were juſt or no: ſo here, 
And he concluded with a Caſe that ' was reſolved, 
Hill. 33 Eliz. Peak and Paul the Defendants ſaid ot 
the Plaintiff, Thou art a mutinous and ſeditious 
Man, and maintaineſt ſedition againſt the Queen; 
and the words adjudged not actionable. 

Mr. Maſem (afterwards Recorder of London) mo- 
ved alſo, That the Return was inſufficien t. For 
the firſt Warrant, That he was committed by 
command of the King, ſignified by the Privy- 
Council, I will not argue that, becauſe it was 
claimed as an ancient Right pertaining to the Sub- 
ject, in the Petition of Right, whereto the King 
himſelf hath given his conſent. © For the ſecond 
Warrant, the Return is, ———-for ftirring up Sedi- 
tion againſt us and our Government. Sedition is not 
any determined offence within our Law; our Law 
gives definitions or deſcriptions of other offences, 
to wit, of Treaſon, Murder, Felony, &c. but 
there is no crime in our Law called Sedition. It is 


defined by a Civilian to be Seditio, or Seceſſio, cum 
pars Reipublice contra partem inſurgit ; ſo that Sedi- 


tion is nothing but diviſion. Braon and Glanvile 
have the word Seditio generally. Before the Sta- 
tute of 25 E. III. cap. 2. it was not clear enough 


what thing was Treaſon, what not; by which Sta- 
tute it is declared what ſhall be called Treaſon, and 


that the Judges ſhall not declare any thing'to be 
Treaſon, that is not contained within the ſaid Sta- 
tute, but it ſhall be declared only by Parliament. 
And that Statute ſpeaks not of Sedition, nor the 
Statute of 1 H. IV. cap. 10. which makes ſome things 
Treaſon, which are not contained within the ſaid 
Statute of 25 E. III. The Statute of 1 E. VI. 
cap. 12. takes away all intervenient Statutes, which 
declared new Treaſons; and the ſaid Act declares 
other things to be Treaſon, but mentions not Sedi- 
tion. Sedition is the quality of an offence, and is 


oftentimes taken adverbially, or adjectively. To 


raife tumults or treſpaſſes is Sedition, Trin. 21 E. III. 
rot. 23. B. R. Garbarts, Caſe; a man was indict- 
ed, becauſe in the high ſtreet he took J. S. there, 
being in hoſtile manner, and uſurped over him 
royal power, which is manifeſt Sedition; and there 


it was but an indictment of treſpaſs, Mich. 20 E. I, 


; 


And this Act of 17 


%. 


rot. 27. One that was Surveyor of the wood-work 
for the King, was indicted for ſtealing of timber, 
and detaing wages (ridding Carpenters wages) by 
one that was but a boy; and this is there termed 
Sedition, and yet it was but a petty felony. Mich. 
42 E. III. rot. 65. B. R. R. Pope was appealed by 


the wife of J. S. becauſe he feloniouſly and ſedi- 


tiouſly murdered J. S. and ſeditioufly was there 
put in, becauſe it was done privily, By which 
caſes it appears, that Sedition is not taken as a ſub- 
ſtantive, ſo that it may be applied to treaſon, treſ- 
paſs, or other offences. By the Statute of 2 H. IV, 
cap. I 5. there is a puniſhment inflicted for the raiſing 
of ſeditious doctrine, and yet no puniſhment could 
have been inflicted for it until the ſaid Statute ;z and 
yet it was ſeditious, as well before the ſaid Statute 
as after, And this appears alſo by the Statute of 
1ſt and 2d of Philip and Mary, cap. 3. which hath 
been cited. The Statute 13 Eliz. cap. 2. recites, 
that divers ſeditious and evil-diſpoſed perſons, &c. 
obtained bulls of reconciliation from the Pope, 
which offence was made Treaſon by the ſaid Sta- 
tute, (for it was not before, and yet there was ſedi- 
tion) and by the ſaid Statute, the aiders and abet- 
tors are but in the caſe of Premunire. By the Sta- 
tute of 13 Eliz. cap. 1. for the avoiding of conten- 
tious and ſeditious titles to the Crown, it is enacted 
by the ſaid Statute, That he that fhall declare the 
ſucceſſor of the King, ſhall forfeit the moiety of his 
ads, &c. ſo that the ſaid offence, although it be 
leditious, is not treaſon by the common Law, nor 
is it made treaſon by the Statute of 25 E. III. nor by 
the Statute of 13 Eliz. By the Statute of 23 Eliz. 
cap. 2. he that ſpeaks ſeditious or ſlanderous news 
of the Queen, ſhall loſe his ears, or pay 200 J. and 
the ſecond offence is made felony. The Statute of 
35 Eliz, cap. 1. is againſt ſeditious ſectaries, which 
abſent themſelves from the Church; they are to be 
. — 107, by the month. Out of all which 
tatutes it may be collected, that the word Sedi- 


lion is taken varioufly, according to the ſubject in 


hand. And Coke 4. 13. Lord Cromwe!'s Caſe, Se- 
ditious is referred to doctrine. There are offences 
more high in their nature than Sedition, which 
were not treaſon, unleſs ſo declared by Act of Par- 
liament. Every rebellious Act is Sedition, yet if 
ſuch Acts be not within the Statute of 25 E. III. 
they are not treaſon. 17 R. 2. cap. 8. Inſurrec- 
tion of villeins and others is made treaſon z which 
proves, that before this Act it was not treaſon, 
7 R. g. is by the Sta- 

tute of 1 H. IV. by the ran of 3 and 4 E. VI. 
cap. 5. to aſſemble people to alter the Laws, is 
made treaſon, if they continue together an hour 
after Proclamation made. This aſſembly of peo- 
ple was Sedition at the common Law; and the 
very aſſembly, if they after diſſolve upon Procla- 
mation made, is not treaſon by the ſaid Statute. 
By the Statute of 14 Eliz. cap. 1. it is made fe- 
lony, maliciouſly and rebelliouſly to hold from the 
Queen any Caſtles, &c. but becauſe this relates 
not to the Statute of 25 E. III. it is not treaſon. 
2. It ſeems clearly, that this caſe is within the 
Petition of Right, in which Magna Charta, and 
the Statutes of 25 and 28 E. IIL are recited. The 
grievance there was, that divers have been impri- 
ſoned without any cauſe ſhewed, to which they 
might make anſwer according to the Law. And 
upon this Return, nothing 1 to be objected 
to which he might anſwer. It appears not what 
that Act, which is called Sedition, was. This is 
| the 
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the very grief intended to be remedied by this Sta- 
tute: to this he cannot anſwer according to Law. 
It appears not whether this were a ſeditious Act, 
treſpaſs, or ſlander, or what it was at all. The 
words are, Sedition againſt the King this 
helps not, for every offence is againſt the King, a- 
gainſt his Crown and Dignity ; that which diſturbs 
the Commonwealth is againſt the King, ſeditious 
Doctrine is ſedition againſt the King, as is before 
ſaid. In 28 H. VI. vide proftrat. fol. 19, the Lords 
and Commons deſire the King, that William de la 
Pool may be committed for divers Treaſons, and 
ſundry other heinous crimes z and the petition held 
not good, becauſe too general : whereupon they ex- 
- hibit particular Articles againſt him. And there- 
fore upon the whole matter prayed, that Mr. Long 
might be diſcharged from his impriſonment. 


On another day, Berkley and Davenport, the 
King's Serjeants, argued for the King, that this Re- 
turn was ſufficient in Law to detain them in priſon. 

Berkley began, and ſaid, That the caſe is new, ancl 
of great weight and conſequence; and yet, under 
favour, the Prerogative of the King, and the Li- 
berty of the Subject, are not mainly touched there- 
in; for the caſe is not ſo general as it hath been 
made, but particular upon this particular return. 
The Liberty of the Subject is a tender point, the 
right whereof is great, juſt, and inviolable. The Pre- 
rogative of the King is an high point, to which eve- 
ry Subject ought to ſubmit. I intend not to make 
any diſcourſe of the one or the other, I will only 
remember what the King hath determined upon them 
both, in his ſpeech which he made upon the Peti- 
tion of Right; to wit, that the People's Liberties 
ſtrengthen the King's Prerogative, and thatthe King's 
Prerogative is to defend the People's Liberties. 
This may ſettle the hearts of the people concerning 
their Liberty. The way which I intend to treat in 
my Argument, is, to anſwer the objections and rea- 
ſons which have been made, and to give ſome rea- 
ſons, whereby this Return ſhall be ſufficient. 

The objections which have been made are redu- 

cible to four heads, 5 

1. By what the Priſoner here ſhall be ſaid to be 
committed and detained. * | 

2. That this Commitment is againſt the Petition 
of Right. 

3. That the Cauſe which is here returned, is ge- 
neral and incertain. 

4. That the offences mentioned in the Return are 
but fineable ; and therefore notwithſtanding them, 
the party is bailable. | 

For the firſt, it hath been objected, That the 
Commitment here was by the Lords of the Privy- 
Council, and the ſignification of this cauſe is by x 


King himſelf. But I fay, that there is a further mat- 


ter in the Return; for the Lords of the Council do 
it by the command of the King, and they only pur- 
fue this command. I will not diſpute whether the 
Lords of the Council have power to commit an of- 
fender or no, it is common in ience, 33 H. VI. 
28. Poig nes caſe is expreſs in it. And in the Peti- 
tion of Right it is admitted, that they may commit. 
And this is not alledged there for a grievance, but 
the grievance there, was, becauſe 2 
charge of commitment was not Some 
Books have been objected to prove, that the King, 
on; 1 


though in on, cannot commit any 
H. VI. F. Monſtrance de — 182. the au- 
thority of that Book vaniſheth, if the caſe be put 


93 


1 


en an Habeas Corpus, 


* ſeems m— the Incendiaries of State, 
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at large, which was in treſpaſs for cutting of trees · 


The Defendant ſaid, That the place where, Sc. is 
pong of the Manor of D. whereof the King is 


eized in Fee, and the King commands us to cut. 


And the opinion of the Court was, that this is no 
plea, without ſhewing a ſpecialty of the command 
of the King. And there the whole Court ſays, 
That if the King command me to arreſt a man, 


— 


whereby I arreſt him, he ſhall have treſpaſs or 


impriſonment againſt me, although it be done in 
the preſence of the King. That the following words 


are to be underſtood, that the principal caſe was of 


one command of the King by word, and then ſuch 
command by word to arreſt a man is void. And 
1 H. VII. 4. was objected; Huſſey ſays, that Markham 
ſaid to King E. IV. that he cannot arreſt a man for 
ſuſpicion of Treaſon or Felony, becauſe if he do 
wrong, the party cannot have his action. To this I 
ſay, That the Book there is. to be underſtood of a 
arreſ?, for there it is ſpoken of an action 


wron 
of falſe impriſonment; and a wrongful arreſt can- 


not be made by the King. 

2. It ſtands not with the wa the King to 
arreſt any man. Coke. 4. 73. The King makes a 
leaſe for years, rendring rent, with condition of re- 
entry for non-payment ; he ſhall take advantage of 
the condition without any demand; and the reafon 
there given, is, that a decorum and conveni 
might be obſerved, So it is not befitting for the 


King in perſon to arreſt any man, but the King may 


command another to do it. Bracton lib. 2. de ac- 
quirendo rerum Dominio, fol. 55. ſays, That the 
Crown of the King is to: do juſtice and ju 
and facere | 
ſelf cannot ſubſiſt. Several conſtructions are to be 
made upon thoſe ſeveral words,. and the laft 
words —— facere pacem imply, that the 
King hath a coercive power. Briton f. 1. amongſt 
the Errata, The King ſaid, Becauſe we are not 
ſufficient in perſon to do every .thing, we di- 
vide the charge into many parts. We are the 
ple's Juſtice, and a Juſtice implies one that 
punt to do Juſtice in every kind, to wit, by impri- 
ment, or otherwiſe. 20 H. VII. 7 Coke 11. 85. 
it is ſaid, That the King is the Chief - Juſtice, And 


in ancient hiſtories, the Chief-Juſtice of England, is 
called Capitalis Fuſticiarius & Prima Fuſticia, after 
the King, in England. So that the King 
ſame power of Juſtice, as the Chief - Juſtice had. 
This impriſonment here, which is before conviction 
for any offence, is not uſed toward the Subject as 
impriſoament for any fault, but is rather an arreſt 


or reſtraint to avoid further inconveniencies, 14 


H. VII. 8. A Juſtice of Peace may arreſt men 
riotouſly aſſembled, for prevention of further miſ- 
chief. And the Book alſo ſays, That he may 
leave his ſervants there to arreſt men, for ſafeguard 
of the Peace. It is a caſe well known, that if a houſe 
be ſet on fire, every man may pull down the next 
houſe, for prevention of a greater miſchief; me 
ought to be reſtrained and ſuppreſt, leſt others 
ſhould be ſtirred up by them to the ſame combu- 
ſtion. 22 A. 56. and 22 E. IV. 45, in falſe impri- 
ſonment the Defendant juſtifies, becauſe the Phain- 
tiff was mad and out of his wits, and that he had 
done ſome harm, and that he had bound and beat 
him to avoid further harm, which might have 
ned by his madneſs; and the juſtification was 
good. So is it in matter of Goyernment, to avoid 

| come 


* 


cem, without which, the Crown it 


Lambert in his Fuſtice of Peace, fol. 3. ſays, That 


hath the 
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commotions, the King ought to uſe his coercive power 


againſt thoſe that are enraged. The objection was that 

this courſe was againſt the Petition of Right. But I 
anſwer, That this caſe is out of the words of that 
' gray the words of the petition were. Whereas 


the Statute called, the great Charter, and by 
the Statute of 28 E. III. no Freeman may be taken 
or imprifoned—; yet againſt the tenour of the ſaid 
Statute, c. divers of your Subjects have of late been 
impriſoned, without any cauſe ſhewed ; and when 


for their deliverance, &c. they were brought before 


the Juſtices by Writs of Habeas Corpus, there to un- 
dergo and receive as the Court ſhould order, and 
their Keepers commanded to certify the cauſe of 
their detainer, and no cauſe _ 3 _ that 
were detained by your Majeſty's ſpecial com- 
ay ſignified by the Lords w nh Council; and 
yet were returned back to ſeveral priſons, without 
being charged with any thing to which they might 
make anſwer according to Law. Theſe laſt words 
are obſervable, — without being charged with 
any thing, to which they might e ANfwer—— 
theſe words do not refer to the Return of the Habeas 
us; for the cauſe returned therein cannot be tra- 


verſed, 9 H. VI. 54. but the Court took it as true. 


But the ſetting forth of the cauſe, and the anſwer to 
the ſame cauſe, is to be upon other 8 to 
wit, upon the Indictment for the offence, or other- 
wiſe. And there is a great difference between the 
return of a Writ to which a man may anſwer, and 
the return of an Habeas Corpus, 10 E. IV. & 3 
H. VII. 11. are, that if the Sheriff return Ręſcous, 
all certainties of every circumſtance ought to be 


- ſhewed; becauſe it is fitting, that a thing certain 


be brought into judgment. And.upon ſhewing of 
the grievance, as above, the Petition is, that no 
Freeman, in any ſuch manner as before is mention- 
ed, be impriſoned or detained ; ſuch, and it hath 
relation to ſuch impriſonment, which is mentioned 
in the premiſſes. And impriſonment mentioned in 
the premiſſes of the Petition, is, where no cauſe at 
all was mentioned ; then where any cauſe is ſhewed, 
is out of the Petition, and that ſuch is the word 
relative, appears by Coke 11. 62, where many caſes 
are put to the ſame purpoſe, which ſee. 
The third objection was, That the Return was 
22 and uncertain. The Counſel on the other 
had divided the words of the Return, but that 
is to offer violence thereto; for an expoſition ſhall 
not be made by fractions, but upon the whole mat- 
ter. For the firſt words, —no/able contempts—it 


hath been ſaid, that the addition of the word 0. 


table is but to make a flouriſh: But I ſay, That 
notable is not the emphaſis of the Return, but it on 
ſſeth the nature of the offence ; and yet notab 
is a word obſervable by itſelf in the Law, and im- 
plies, that the thing is known and noted. By 27 
E. I. Sheriffs ſhall be puniſhed, that let notorious 
offenders to bail; and by the Statute of 4 H. IV. 
cap. 3. a notorious or common Thief ſhall not make 
his purgation : and 26 E. III. 71. in a treſpaſs for 
falſe impriſonment, the Defendant ſaid, That the 
Plaintiff came into the Town of Huntington, and 
becauſe he was ſeen in the company of R. de Thorby, 
who was a notorious Thief, he, as Bailiff of Han- 
trngton, took him upon ſuſpicion. I confeſs, that 
for contempt;—is general, yea, it is genus generali/- 


mum, and within the Petition of Right; but the 


words are, —egainft ourſelf It hath been 
faid, that this might be by irreverent words or geſ- 
tures,— 1d our Government — it hath been 
ſaid, that this might be by contempt to the King's 
3 


Writ, or by Retraxit, as Beecher's caſe is. To this 
I anſwer, that thoſe words which are ſpoken to one 
purpoſe, ought not to be wreſted to another; and 
this is againſt the common meaning of the words, 
Coke 4. Thou art a murderer, the Defendant ſhall 
not aſterwards explain it to be a murderer of Hares, 
for the higheſt murder is intended. So here, the 
higheſt Government is intended, | 
4. It hath been objected, that For ftirring u 

4 ſedition againſt us —— may perhaps be but an of- 

ence fineable: but thoſe words joined with. the 
former words, ſhew this to be an offence of the 
higheſt nature ; ſedition is a ſpecial contempt. And 
although ſedition in itſelf may be but a general of- 
fence, yet here it is,. /edition againſt us and our 
Government—which makes it particular. It hath 
been confeſſed by one, that argued on the other 
ſide, that there is a general in a particular. Coke 4. 
p. 75. Holland's caſe, there is the moſt general, and 


there is a general in particular, as the State Eccle- 


ſiaſtical. Thirdly, There is more particular, as the 
Colleges, Deans, and Chapters. This being in a 
caſe of Retura upon Habeas Corpus, no preciſe cer- 
tainty is required. In an Indictment, a certainty of 
all circumſtances is requiſite ; in Pleading, a cer- 
tainty is required; in Counts, a more preciſe cer- 
tainty; in Bars, a certainty to a common intent is 
enough. There is not ſuch preciſe certainty re- 
quired here as in Indictment or Count, becauſe the 
party ought to anſwer unto them; nor ſo much cer- 
tainty required in this as in a Bar. And the Return 
is not incertain ; for, as it is ſaid in Plowden 202. 
and 193, a thing is incertain, where it may be ta- 
ken indifferently one way or the other. But where 
the intendment the one way exceeds the intendment 
the other way, it is not uncertain as it is here. The 
words are, —for notable contempts againſt us and our 
Government, and for ftirring up of ſedition againſt us — 
here is a certainty of intendment one way. There 
are many Writs which are more uncertain than this 
Return here is, and yet good. The Writ concern- 
ing the taking of an Apoſtate is general, quod ſpreto 
babitu ordinis ; and yet there are more ſorts of Apo- 
ſtacies. In the Writ concerning the amoving of a 
Leper, the words are general, and yet it appears by 
F. N. B. that there are two kinds of Lepers, one 
outward, and the other inward ; and for the latter, 
the Writ concerning amoving a Leper. So the 
Writs concerning the burning of an Heretick, and 
concerning the burning of an Ideot, are general; 
and yet there are ſundry kinds of Hereticks and 
Ideots alſo. But it hath been objected, that Scdi- 
tion is not a law-term, nor known in the Law, of 
which the Judges can take no notice; but the words, 
to expreſs offences of this nature, are Murder, Trea- 
ſon, Felony, &c, and that no indictment of ſedi- 
tion generally was ever ſeen. To this I anſwer, per- 
haps it is true, that no Inditment was ever ſeen 
made, becauſe the form of an Indictment is preciſe ; 
words of art are required therein, as appears in Dyer 
69. 261. Coke 4. p. 39. Vaux's caſe; yet in 3 
E. VI. Dyer 69. it is ſaid, that Furatus implies 
felonice cepit, although the contrary hath been ob- 
In a Return, words by periphraſis are ſuf- 
ficient, The Warrant of a Juſtice of Peace to ap- 
prehend 7. S. becauſe of prepenſe malice, inter- 
fecit F. D. is good enough, although there wants 
the word murdravit. In 5 R. II. F. Trial 54. 
B ſays, That a miſcreant ſhall forfeit his land. 
Out of which it may be gathered, that a man may 
be indicted for miſcreancy. And ir ſeems like wiſc, 
that an Indictment of ſedition may be good, for in 

ſome 
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ſome caſes it is Trraſon. I agree, Peake's caſe, 
which hath been objected, that for theſe words, 
[ ſeditious- fellow] ao action lies, and ſo is Coke 4. 
19. becauſe thole words do not import an Act to be 
done, but only an inclination to do it; but if a man 
ſay ſuch words of another, which import that he 
hath made fedition, they are actionable, as it was 
reſolved in Phillips's and Badby's caſe. 24 Eliz. Coke 
4. 19. Thou haſt made a ſeditions Sermon, and moved 
the people to ſedition this day, adjudged actionable. 
So in the Lord Cromwel's, Cote 4. 12, 13. the 
action would have lain for thoſe words, Zou like of 
thoſe that maintain ſedition againſt the Queens proceed- 
ings, if there had not been another matter in the caſe. 
] agree, the caſe of 21 E. III. Sir John GarboyP's caſe, 
and 42 E. III. for in thoſe cafes, ſedition was only 
taken adjectively, and ſnhews an inclination only to 
do a ſeditious Act; and in ſuch ſenſe, ſedition may 
be applied to other offences than Treaſon, In 31 
E. I. f. Gard. 157. Gardein in Socage made feof- 
ment of land which he had in ward, this is forfei- 
ture, ſays the Book, for the Treaſon which he did 
to the ward 3 ſo there, one thing is called Treaſon, 
which is only a breach of truſt, In an appeal of 
Mayhem, it is felonice, and yet 6 H. VII. 1. it is not 
Felony : but Felony is there only put to expreſs the 
heinouſneſs of the offence; it is, as it were, a Fe- 
lony. The Statute of 2 H. IV. 1 Mar. 13 Eliz. 
35 Eliz. 17 R. II. 3 4E. VI. 14 Eliz. which 
have been objected, have the word ſedition, but 
not applicable to this caſe, Bracton in his Book 
de Corona, ſays, fi quis, Sc. If any by raſh at- 
tempt, plotting the King's death, ſhould act, or 
caule any to act, to the ſedition of the Lord the 
King, or of his army, it is Treaſon, And Glanvil, 
in as many words, ſays, That to do any thing in 
ſedition of the Kingdom, or of the army, is High- 
Treaſon, And Britton, fol. 16. it is High-Treafon 
to diſinherit the King of the Realm, and ſedition 
tendeth to the diſinheritance of the King; for, as it 
* hath been ſaid, Seditio eſt quaſi ſeorſum-itio, when 
the people are ſever'd from the King: or it is, Se- 
parans d ditione, when the people are ſever'd from 
the power of the King. And in this ſenſe ſedition 
is no ſtranger in our Law; and ſuch ſedition which 
ſevers the people from the King, is Treaſon, 

But it hath been objected, That by the Statute 
of 25 E. III. the Parliament ought only to deter- 
mine what is Treaſon, what not. To this I an- 
ſwer, That upon the ſaid Statute, the poſitive Law 
had always made explication and expoſition. Br. 


Treaſon 24. the words are, Compaſs or imagine the. 


death of the King ; and there it is taken, that he 
that maliciouſly deviſeth how the King may come 
to death, by words or otherwiſe, and does an act to 
explain it, as, in aſſaying harneſs, this is Treaſon. 
13 El. Dy. 298. Doctor Story's cafe, he being be- 
yund ſea, practiſed with a foreign Prince to invade 
the Realm, and held Treaſon, becauſe invaſion is 
to the peril of the Prince, and ſo within the Statute 
of 24 E. III. Mar. Dy. 144. The taking of the 
Caſtle of Scarborough was Treaſon in Stafford, by 
30 of. p. 19. which was preſently after the making 
of the Statute of 25 E. III. A man ought to have 
been hang d and drawn, that brought letters of Ex- 
commengement from the Pope, and publiſhed them 
in Exgland: and it is to be noted, that at the fame 
time there was no Statute to make it Treaſon, but 
upon conltruction of the faid Statute of 25 E. III. 
though now it be made Treaſon by the Statute of 


on an Habeas Corpus. 
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13 Eliz, if it be with intention to advance foreigh - 
Power, Perhaps the ſedition mentioned in this Re- 
turn is High-Treaſon, and yet the King may make 
it an offence finable, for he may proſecute the of- 
fender in what courſe he pleaſeth; and if it be Treas 
ſon, then the priſoners are not bailable by the Sta- 
tute ot Weſtminſter. But, ſuppoſe that it is but a 
finable offence, yet by the ſaid Statute, thoſe who 
are impriſoned for open and notorious naughtineſs, 
ſhall not be bailed ; the ſame naughtineſs is there in- 
tended high and exorbitant offence, ; 

2, It is fit to reſtrain the priſoners of their liber - 
ty, that the Common-wealth be not damnified. It 
is lawful to pull down a houſe, to prevent the ſpread- 
ing miſchief of fire; it is lawful to reſtrain a fu- 
rious man, And by the 14 H. VII. a Juſtice of 
Peace may reſtrain a rout. Then the reſtraint of 
dangerous men to the Common: wealth is juſtifiable 
and neceſſary, 24 E. III. 33. p. 25, Sir Thomes 
Figet went armed in the Palace, which was ſhewed 
to the King's Council; wherefore he was taken and 
diſarmed before the Chief-Juſtice, and committed 
to the priſon, and he could not be bailed till the 
King ſent his pleaſure ; and yet it was ſhewed, that 
the Lord of 7. threatned him. Out of which caſe 
I obſerve two things: 1. That the Judge of this 
Court did cauſe a man to be apprehended, upon 
complaint made to the Council, that is, to the Lords 
of the Privy- Council. 2. That although he did 
nothing, he is not main-pernable until the King ſent 
his pleaſure, becauſe he was armed and furiouſly 
diſpoſed. So here. Wherefore I pray, that the 
priſoners may be ſent back again, 


Davenport argued to the ſame intent and putpoſe, 
and therefore I will his argument briefly, _ 

1, He ſaid, That the Return here is ſufficient, 
The Counſel on the other fide have made fractions 
of this Return, and divided it into ſeveral | 
whereas the genuine conſtruction ought to have been 
made upon the entire Return; for no violence 
ought to be offered to the Text. 7 E. IV. 20. In 
falſe impriſonment, the Defendant did juſtify,” and 
alledged ſeveral reaſons of his juſtification z to- wit, 
becauſe a man was killed, and that this was in the 


County of S. and that the common voice and fame 


was, that the Plaintiff was culpable. And this was 
held a good plea, although Bryan did there object, 
That the plea was double or treblez and the reaſon 
was, becauſe twenty cauſes of ſuſpicion make but 
one entire cauſe ; and indiviſible unity in this ought 
not to be divided: ſo Coke 8. 66, Crogate's caſe, In 
an action of treſpaſs, the Defendant juſtifies for ſe- 
veral cauſes, and held good, becauſe upon the mat- 
ter, all of them make but one cauſe. Cote 8. 1, 
17. It is ſaid, That it is an unjuſt thing, unleſs the 
whole Law be look'd into, to judge and anſwer, by 
propounding any one particular thereof; and if it 
be unjuſt in the expoſition of a Law, it is uncivil in 
a Return to make fractions of it, in the conſtruc- 
tion thereof eſpecially, it being a Return for infor- 
mation, and not for accuſation. 

2. Although the Counſel on the other ſide have 
taken this caſe to be within the Petition of Right, 
yet this is Petitio principii, to take that for granted 
which is the queſtion in debate, He ſaid, That he 
would not offer violence to the Petition of Right, to 
which the King had affented, and which ſhall really 
be performed, Burt the queſtion here is, whether 


this Return be within it? And the Judges are 
| keepers, 


9 
; 
| 
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keepers, not maſters of this pledge; and it ſeems, 
that this Return is out of the {ctter and meaning of 


the ſaid Statute. 

He ſaid, That this was tlie actual commitment 
ol the Lords of the Privy Council, and the habitual 
or virtual commitment of the King. {But becauſe 


upon theſe two matters he put no calc, nor gave 


any reaſon, but what had been put or given in 
the argument of the grand Habeas Corpus, Mich. 
3 Careli, and afterwards in the Houſe of Com- 
mons, (vide png. 115, Sc. ante) which was re- 
orted to the Lords in the painted Chamber, I 
= r omitted them.] And for the great re- 


ſpect which the Law gives to the commands of the 


King, be put theſe caſes z 7 HI. III. attachment of 
waſte agaitiſt the tenant in dower, and the waſte was 
aſſigned in the taking of Fiſh out of a pond, and the 
carrying them away. And the Defendant pleaded, 
That ber ſecond Huſband by the command of the 
Lord the King, took all the Fiſh out of the ſaid 
pond to the ule of the Lord the King, and held a 
good juſtification z which proves, that the com- 


mand of the King there to her Huſband, excuſed , 


her of the ſaid waſte. And yet it 1s clear, that a 
tenant in dower is liable to an action of waſte, for 
waſte done in the time of her ſecond Huſband : but 
contrary is it, where a woman is tenant for lite, and 
took a Huſband, who made waſte and died, no ac- 
tion lies againſt the wife for that waſte. And F. N. 


ZB. n7 4. If the tenant in præcipe at the grand cape 


makes default, the King may ſend a Writ to the 
Juſtices, rehearſing that he was in his ſervice, &c. 


commanding them, that that default be not preju- 


dicial to him; and this command of the King ex- 
cuſeth his default, be the caule true or no. 

4. For the particulars of the Return, it is or 
neteble conlempis againſt the Government, — but as to 
that, it hath been ſaid, that the King hath ſundry 
Governments, to-wit, Eccleſiſtical, Political, c. 
and it is not ſhewn, againſt which of them. This is 
but a cavilling exception; they might as well have 
excepted to this Return, becauſe it is not ſhewn, that 
theſe contempts were after the laſt general pardon; 
that had been a better exception. The laſt words of 

Return are. rang ſedition againſt us 


but as to this, it has been ſaid, That /ed:7/o is not a 


word known in the Law, and is always taken either 
adverbially, or ac jectively, and is not a ſubſtantive. 
To this he ſaid, I hat although it is not a ſubſtantive 
for the preſervation, yet it is a ſubſtantive for the de- 
ſtruction of a Kingdom. And he ſaid, That he 
found the word ſeditio in the Law, and the conſe- 
quent of, it likewiſe, which is, ſeductio populi. But 
it is not ever found to be taken in a good ſenſe, it's 


always ranked and coupled with Treaſon, Rebel- 


lion, Inſurrection, or ſuch like, as it appears by all 
thoſe Statutes which have been remembred on the 
other ſide. Therefore he prayed that the priſoners 
might be ſcat back. | | 


Fix. 5 Car. I. B. R. 

1 firſt day of the Term, upon Habeas 

Corpus to Sir Allen Apſiey, the Lieutenant of 
the Tower, to bring here the body of Jobs Selden 
Eſq; with the caule of detention; he returned the 
ſame cauſc as in Mr. Streud's caſe: and Mr. Litile- 
ton (alterwards Sir Edward, and Chief: Juſtice of 
the Commomn-Pleas, and Keeper of the Great Seal) 
of Counſel with him, moved, That the Return 
was inſuſficient in ſubſtance ; therefore he prayed, 
that he might be bailed. It is true, that it is of 


great conſequence, both to rhe Crown of the King, 
and to the Liberty of the Subject. But, under fa- 


vour, for the difficulty of Law contained in it, 


the caſe cannot be called grand. In my argument, 
I will offer nothing to the Court, but that which I 
have ſcen with theſe eyes, and that which in my un- 
derſtanding (which is much ſubject to miſtakes) can 
receive no ſufficient anſwer. 

I will divide my argument into four ſeveral heads, 

1. To point out thoſe matters which I think un- 
neceſſary, and not conducible to the matter in que- 
ſtion. 

2. I will conſider the Warrant of the Privy - Coun- 
cil in this caſe. | 

3. The Warrant of the King himſelf, 

4. The objections which have been made by the 
contrary (ide, the ſtrength of them, and give an- 
ſwer to them. 

For the firſt of theſe heads, 1. I will admit, that 
the King may commit a man. 2. That a man com- 
mitted by the King is not repleviſable by the She- 
riff, but he is bailable by this Court, notwithſtand- 
ing the Statute of Yeſtm. 1. C. 15, And that he 
ſhall not be bailable, is againſt the Petition of 
Right; I will not diſpute it, for it is eſtabliſhed by 
the anſwer of the King to the ſaid petition. And 
the arguments made to this purpoſe in the ſaid Par- 
liament, and in the painted Chamber before both 
the Houſes, are recorded in Parliament, to which 
every one may refort, But I will lay as a ground 
of my following argument, that as offences are of 
two natures, capital, or as treſpaſlesz ſo they are 
puniſhed in two manners, to-wit, capitally, or by 
fine, or impriſonment. - For the offences of the firſt 
nature, as {'reaſons, and the like, impriſonment is 
impoſed upon the offender, only for cuſtody ; but 
for miſdemeanors of the ſecond nature, impriſon- 
ment is impoſed upon him for a puniſhment, Then 
this is my ground, That no Freeman that is impri- 
ſoned, only for miſdemeanors before conviction, 
may be detained in priſon without bail, if it be of- 
fered, unleſs it be in ſome particular caſes, in which 
the contrary is ordained by any particular Statute. 

2. For the Warrant of the Privy-Council, which 
ſignifies the pleaſure of the King to commit the pri- 
ſoner z perhaps this was a good ground of the com- 
mitment, but ir is no ground for the detaining of 
the priſoner without bail ; and this the King himſelf 
hath acknowledged, as the ancient right of the Sub- 
jet, in the petition of Right; wherefore it is not 
now to be diſputed, 

3. For the Warrant of the King, as it is certi- 


fied by this Return, there is not any ſufficient cauſe 


contained within it, for the detaining of the priſo- 
ner in priſon; for the Law being, as I have declared 
above, that for a miſdemeanor before conviction, 
no Freeman may be impriſoned before conviction, 
without bail or mainprize, the ſole queſtion now. 
is, if this return contain within it any capital of- 
fence; or if only a treſpaſs or miſdemeanor, and then 
the party is ba lable : and for the diſquiſition hereof, 
I will conſider the Return, 1. As it is divided in ſe- 
veral parts: 2. I will conſider all thoſe parts of ir 
together, 1. As it is ſever'd in parts. The firſt part 
of it, for notable contempts by him committed againſt 
our ſelf and our Government. For contempts, all 
contempts are againſt the King, mediately, or im- 
mediately, and againſt his Government. Notable, 
this is all one with notorious and manifeſt, as appears 
by the Statute of /Yeſtm. 1. cap. 15.-and 26 E. III. 
71. which hath been remembred. And xatable is 
| but 
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but an emphatical expreſſion of the nature of the 


thing, and altets it not. [ Againſt us] all riots, routs, - 


batteries, and treſpaſſes, are againſt us, and againſt 
our Crown and Perry! contempt againſt our 
Court of Juſtice, is a contempt againſt us. But if 
the Return were made here, that he was committed 
for a contempt made in Chancery, the party ſhall be 
baile, as it was reſolved in this Court in Michael 
Apſtey's caſe, and in Ruſwwel's caſe, 13 Tac. for the 
Return is too general. In it the nature of the of- 
fence ought to be expreſſed, that the Court may 
judge thereof. And contempts here is individuum va- 
gum: therefore for them, before conviction, the 
party cannot be impriſoned without bail or main - 
rize. 
E The ſecond part of the Return is, Land for ftir- 
ring up 4 ſedition againſt us:] the other ſide ſaid, 
That /editio is ever taken in the worſe ſenſe: that 
is true, But hence it follows not, that the P 
that commits it is not bailable. Every. ſmall of- 
fence is taken in the worſt ſenſe, as the ſtealing of 
an Apple, and the like; but ſuch kind of offenders 
ſhall not be committed without bail, To examine, 
the nature of this offence, which is called /edition, 
it ought to be underſtood, as this Return is, either 
as Treſpaſs, or as Hi b-Treaſen z for it cannot be 
intended to be Petty-Treaſon : for Petty-Treaſon is 
ſo called in reſpect of the offence done to any par- 
ticular Subject; but in reſpe& of the King, it is 
but as a Felony, therefore the Indictments for the 
ſame are feloniouſly and traiterouſly, And here the 
words are, —ſedition againſt us—ſo of neceſſity it 
ought to be intended of an offegce, that more im- 
mediately concerns the ſame King. For the diſcuſ- 
ſing of this matter, 

1. I will conſider in what ſenſe and Ggnification 
this word /editio is uſed, , 
2. How it ſhall be expounded here by relation 
thereof to the King. 
bes. What ſenſe theſe words [againſt us] ſhall have 

e. | | 

1, For ſedition; it is not found in the diviſian of 
offences in our Law, but as it is mingled and cou- 
pled with other offences. No Indictment of ſedi- 
tion only was ever ſeen, nor can be ſhewn ; routs, 
- riots, and unlawful Afſemblies, are much of the 
ſame nature with it, and do well expreſs the nature 
of ſedition, The Exgliſb word is drawn from the 
word ſeditio in Latin, and the derivation of it is, as 
hath. been obſerved, Se-itia, or Seorſum-itio ; and 
the ſeditious (as one ſays) take a diverſion, and 
draw others: it is uſed in the Bible, in Poets, Hiſ- 
tories, and Orators, for tumulr, or hurly-burly, or 
uproar, or confuſed noiſe, — Seditioque recens dubio- 
que ſuſurro, in Liv. lib. 2. cap. 44. And in Taci- 
tus it is taken for mutiny in an army, when the ar- 
my is always repining at the Captain. In the Ta- 
lian Language, which is the elder ſon of Latin, ſe- 
dition and diſcord is all one, Numb. cap. 20. + 77 
Latin tranſlation is, Verſi in ſeditione z the Exgliſb 
is cbode, or mur mured. Numb. 26, g. the Latin 
is, In ſeditione Corab; the Engliſh is, 75 the compa- 
ny of Corab. Numb. 27. 3. the Latin is, Nec fuit 
in ſeditione eorum ; the Engliſh is, In the company or 
aſſembly of them. Judg. 12. 1. the Latin Tranſla- 
tion is, Fafa eft ergo ſeditio in Ephraim ; the Eng- 
lib Tranſlation is, The men of 1 gathered 
themſelves together. In the New Teſtament, As 

19? 40. Seditio in the Latin is tranſlated uproar or 

,meeting. Alls 15. 2. Fatta-eft ergo ſeditio, &c. and 

it is tranſlated diſſenfion and diſputation. Als 24. 5 
Vor. VII. 


- 


- Key 
on an Habeas Corpus....+ . + 
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Tertullus the Orator accuſeth Paul for moving ſedi- 
tion; and the ſubſequent words are, A ring-leader of | 
the ſets of the Phariſees ; fo that his ſedition there 
was but a ſchiſm: and the words there are in a man- 
ner the very ſame with ours here; there it was, - for 
moving; here, for ſtirring of ſedition. Seditio, as an 
approved Author ſays, imports diſcordiam, to- wit, 
when the members of one body fight one againſt an- 
other. The Lord of St. Albans, who was lately 
the Lord-Chancellor of England, and was a Lawyer 
and great Stateſman likewiſe, and well knew the ac-" 
ceptation of this word ſedition in. our Law, hath 


made an effay of ſedition, and the title of the eſſay 


is, Of © Seditions and Tumults: the whole eſſay de- 
ſerves the reading. (See Bacon's Works, Vol. III. 
P. 320.) And there is a Prayer in the Litany,—— 
from ſedition and bereſy,'&c. So that here ſedition 
is taken as a kind of ſe. | 8 
This being the natural ſignification of the word, 
then the next labour ſhall be to ſee, if any thing in 
our Law croſs this expoſition. And it ſeems clear- 
Iy, that there is not, 2 H. IV. cap. 15. And it is in 
e Parliament - roll, umb. 48. againſt Lollerds, who 
at that time were taken as heretics, and ſays, Tha 
ſuch Preachers which excite and ftir up to ſedition, 
ſhall be convented before the ordina „Be There, 
ſedition is taken for diſſenſion and diviſion in doc- 
trine. And this is not made Treaſon by the faid 
Statute, although the ſaid Statute be now repealed 
by the Statute of 25 H. VIII. c. 4. r. and 2 Phil. 
& Mar. c. 3. which is in Raffal, News 4. which 
is an act againſt ſeditious words and news of the 
King and Queen, which is a great miſdemeanour ; 
and yet the puniſhment 8 to be inflicted hy 
the faid Statute, is but the Pillory, or a fine of roo, 
And the ſaid Statute, by the Statute of 1 Ziz,” c. 
16. was extended to her alſo, which Statute now by 
her death is expired : which I pray may be obſerved, 
13 Eliz, cap. 1, againſt thoſe, who feditiouſly ppb- 
lit, who are the true heirs of the Crown, that they 
ſhall be impriſoned for a year, c. And 13 Elz. 
c. 2. the ſeditious bringing in of the Pope's bulls. is 
made Treaſon, which implies, that it was not ſo at 
the Common Law. 23 Eliz. c. 2. If any perſon 
ſhall deviſe, write, or print any Book, containing 
any falſe, ſeditious and ſlanderous matter, to the 
ſtirring up or moving of any rebellion, &c. every 
ſuch offence ſhall be judged felony. And in an In- 
dictment upon the faid Statute (which ſee Cote 
Entries, f. 352, 353-) there are the words rebel. 
lionem & ene movere; and yet it is but felony, 
5 Eliz, c. 1. made againſt ſeditious ſectaries. Al- 
10 there are certain Books and Authorities in Law, 
which expreſs the nature of this word ſedition, Cotes 
4 Rep. p. 13. the Lord CromwelPs caſe. In an ac- 
tion for thoſe words, [you like of thoſe that main- 
tain ſeditions againſt the Queen's proceedings] the 
Defendant pleaded, That he intended the maintenance 
of a ſeditious ſermon ; and this was adjudged a good 
plea and juſtification, From which it follows, that 
the ſeditious ſermon mentioned in the declaration, 
and the maintaining of ſedition againſt the Lees 
is All of one ſignification ; for if they might ha 
been taken in a different ſenſe, the juſtification had 
not been good. Philips and Badby's caſe, which is in 
Cotes 4 Rep. p. 19. 6. which was obected by Serjeant 
Berkley, makes ſtrongly for me; for there an action 
the caſe was brought by a perſon, for thoſe 
words, Tu haſt made a . ſeditious ſtrmon, and 
moved the people to ſedition this day. And although 
it were there adjudged, that the action lay, yet the 
| <8 reaſon 
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226 17. Proceedings againſt W. Stroud, Eſp; &c. 5 Car. I. 


reaſon of the judgment is obſervable, which was, 
b.cauſe the words ſcandalize the Plaintiff in his 
profeſſion; which imply, that if they had not ſcan- 
dalized him in his profeſſion, no action would have 
lain. And ordinary words, if they ſcandalize a 
man in his profeſſion, are aCtionable; as to ſay to 
a Judge, that he is a corrupt man; or to a Mer- 
chant, that he is a Bankrupt ; although if they 
were ſpoken to another man, they would not bear 
an action. And although the Book ſay, that no 
AR followed there; yet if the matter objected had 
been treaſon, the very will had been puniſhable, 
and, by conſequence, a great ſlander, But it is ob- 
ſerved, that words which imply an inclination on- 
ly to ſedition, are not actionable, as, ſeditious knave ; 
but inclination to treaſon, is treaſon, therefore 
words which imply it are actionable. And allo for 
divers words, an action upon the caſe will lie, 
which induce not treaſon or felony ; as for calling 
a woman whore, by which ſhe loſeth her marriage, 
and ſuch like. Then ſedition is no offence in it 


ſelf, but the aggravation of an offence ; and no in- 


dictment (as I have ſaid afore) was ever ſeen of this 


ſingly by it ſelf. Trix. 21 E. III. rot. 23. Sir Jobn 


Garbus's Caſe, which was put before by Mr. Maſon, 
the indictment was in prejudice of his Crown, and, 
in manifeſt ſedition; and yet the offence there was 
It is true, that upon his arraign- 
ment he ſtood mute, therefore the Roll is, that he 
was put to penance, that is, to ſtrong and hard 


pain; and this proves, that it was not Treaſon ;. 


for if a man arraigned of Treaſon, ſtand mute, yet 
the uſual judgment of Treaſon ſhall be given on 
Wim. And it is true alſo, that he cannot have his 
Clergy, becauſe infidiator viarum was in the in- 
dictment; which if it was, outs the party of its 
Clergy, until the Statute of 4 H. IV. cap. 2. as is 
obſerved in Coke's 11 Rep. p. 29. Alexander Poulter's 
Cafe. And upon the.ſame Roll of 21 E. III. there 
are four other indictments of the ſame nature, where 
ſeditiose is contained in them. Anno 1585. Queen 
Elizabeth ſent a Letter (which I have ſeen by the 
hands of the noble Antiquary Sir Robert Cotton) to 
the Mayor of London, for the ſuppreſſing of divers 
ſeditious Libels, which were publiſhed againſt her 
Princely Government ; and yet in the concluſion of 
the Letter it appears, that they were only againſt 
the Earl of Leicefter, and this was to be publiſhed 
only by Proclamation in London. | 
5 H. IV. numb. 11. and 13. the Earl of Nortbum- 
berland preferred a Petition to the King in Parlia- 
ment, in which he confeſſeth, that he had not kept 
his Majcſty's Laws as a liege Subject; and alſo 
conſeſſeth the gathering of Power, and the giving 
of Liberties : wherefore he petitioned the worſhip 
of the King (for ſo are the words) for his grace. 
The King, upon this Petition, demanded the opi- 
nion of the Lords of Parliament, and of the Jud 
aſſiſtant, if any thing contained within the ſaid Pe- 
tition were Treaſon, or no; and it was reſolved by 
them all, that nothing, as it is mentioned in the ſaid 
Petition, was Treaſon, but great Miidemeanors ; and 
yet truly, though not fully there mentioned, it was 
a great rebellion and inſurrection. But they ad- 
judged according to the ſaid Petition, as you are 
now to judge upon the Return as it is made here. 
In Mich. 33 Eliz. Cawdry's Caſe, Coke's fifth Re- 
rt, p. 1. Sedition and Schiſm were deſcribed z as 
hiſm is a ſeparation from the unity of the Church, 


ſo Sedition is a ſeparation from the unity of the 
Commonwealth, And an Author ſays, That a ſe- 

ditions perſon differs from a Schiſmatick, becauſe 
the one oppoſeth the ſpiritual truth, the other the 
temporal: And as Schiſm of it ſelf is not Hereſy, 

ſo Sedition without other adjuncts is not Treaſon, 
Bratton, f. 112, 113, 118. hath been objected, 
that he makes Sedition Treaſon : I will grant to 
them, Hengham alſo, who is to the ſame purpoſe : 
for in thoſe Books it is called, Seditis Regis & 
Regni. To them I anſwer, 1. That they are ob- 
ſcure. For what ſignifies ſeditio Regis, or ſumul- 
tus Regis? Shall it be the ſame thing in ſenſe with 
ſeditio contra Regem f It ſeems that the ſaid Au- 
thors neither remember Law nor Language. 2. 
Although they reckon Sedition amongſt the crime 

læſæ Majeſtatis, yet that is not to be regarded 3 
for they are obſolete Authors, and are not eſteemed 
as Authors in our Law, as it is in Pl. 356. and 
Coke-8. 35. but they may be uſed for ornament, 
and they are good marks to ſhew to us, how 
the Law was then taken, but not to declare how 
the Law is at this day ; they are no binding au- 
thority z and if they be, yet we have them on our 
ſide likewiſe : For in his 14th Book, Glanvile ſays, 
That a man accuſed of ſuch a crime ſhall be bailed, 
and that the accuſer ſhall give pledges. And 
Bratton ſays, That if no accuſer appears, they 
ſhall be ſer at liberty. And Hengham reckons 
amongſt the crimes læſæ Majeſtatis, the breach of 
the Peace, and ſo does G/anvile alſo. Fleta, who 
was a follower of Bra#on, and tranſcribes much 
verbatim out of him, calls Sedition, Seductionem of 
the Lord the King. And 12 Ed. I. the Statute 
of Rutland, which preſcribes Laws for Wales, 
enacts, that the Sheriff ſhall inquire in his turn, de 
ſeductoribus Domini Regis; and it is not apparent, 
whether he intend thoſe which ſeduce the King or 
his People. And in latter times, Seditio is called 
Sedutio, In the time of Henry the ſeventh, the 
Earl of Northumberland, being a great and potent 
Peer, and the King ſtanding in awe of him, cauſed 
him, with twenty-four others of great quality, to 
enter into an obligation of twenty thouſand pounds 
(which obligation is in the hands of Sir Robert 
Cotton) unto him, That if the ſaid Earl knew 
Treaſon, Sedution,*Loſs, &c. to be intended to the 
King, that he ſhould reveal it. 3. Alſo Crimen 
leſs Majeſtatis, which is the phraſe of the Civil- - 
Law, is more general than Treaſon ; and the old- 
Authors, which have been cited much, follow the 
Civil-Law, which hath this expreſſion ; and Sedi- 
tion by the Civil-Law is Treaſon. But it was re- 
ſolved 11 R. II. 3. 14. we are not governed by 
the Civil-Law “. And the Mirrour of Juſtices, the 
principal copy whereof is in Bennet-College Library 
in Cambridge, and there is alſo a copy in Lincoln's- 
Inn Library: Nor Britton in his Book, who writ 
in the name of the King, have not the word Seditio 
in them. And I affirm confidently, that there can- 
not be ſhewn any Record, Book, or Statute, after 
the making the Statute of 25 Edw. III. in which 
Seditio is taken as a capital offence, And yet the 
Mirrour of Juſtices reckons up ſeveral kinds of 
Treaſons, which he divides into Treaſons againſt 
the celeſtial or terreſtrial Majeſty ; againſt the cele- 
ſtial Majeſty, as Schiſm, Hereſy, Miſcreancy (and 


according to this, the Book of 5 R. II. Trial 54. is 
to be underſtood, which ſays, That a miſcreant 


ſhall 


3 2 
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ſhall forfeit his Lands, becauſe it is a kind of Trea- 
ſon.) And alſo he ſhews divers Treaſons againſt 
the King, as, The deflouring of the King's eldeſt 
Daughter, &c. but not a word of Sedition. But 
admit, that Sedition imports a greater offence than 
Tumult, yet there is no colour to ſay, that it is 
Treaſon ; for 25 Ed, III. is a flat bar (that I may 


uſe the [nner-Temple phraſe) to any thing to be 


Treaſon, which is not contained in it, unleſs it be 
made Treaſon by any ſpecial Act afterwards ; and 
25 Edw, III. does not make it Treaſon. Stamford 
cites Glanville, and Bracton, and other ancient Books, 
to ſhew what was Treaſon before the ſaid Statute, 
and what not: And he ſays, That it was a great 
doubt what ſhall be call'd Treaſon ; ſaving that all 
agree, that any thing that tends to the death of 
the King was Treaſon. 34ly, Now examine the 
words, —againſt Us ——thoſe words make not the 
crime more heinous, as the caſe is. I agree, that 
if the words had been, edition to take away the 
Life of the King—it would have been Treaſon ; yea, 
the very thought of Treaſon is Treaſon, (though 
none can judge thereof till it be produc'd in AR) 
19 H. VI. 47. 6. by Newton, 13 Fac. B. R. Jobn 
Owen's Caſe, the writing of a Letter, whereby he 
intended the death of the King, was Treaſon ; but 
it is not expreſſed, that the raiſing of this Sedition 
was with ſuch intent; whereby this differs from all 


the caſes which can be put, in which there is ſuch an 


intent of the death of the King. Alſo this railing 
of Sedition againſt Us, ſhall not be intended Trea- 
ſon ; for if it had been ſo, the King would have fo 
expreſſed it by the word Treaſon: For, as in his 
gracious diſpoſition, he will not extend a fault be- 
yond the magnitude thereof, ſo he will give to every 
offence the true and genuine name, If the Return 
had been——againſt Our Perſon—it had been more 
certain, that 1t concerned the King immediately ; 
this may be againſt any point of his Government. 
And the proper and natural ſignification of the 
words, againſt Us is as much as, againſt 
Our Authority, Our Superintendency, againſt Our 
Peace, Crown and Dignity, which are the uſual 
words in every Indictment of Felony. Every breach 
of the Peace is againſt the King. The uſual Re- 
turn upon every ordinary Writ out of this Court, 
is, That the party be before Us ; and Contempt to 
this Court is, Contempt againſt Us; and it is in the 
nature of Sedition to the King. Contempts to the 
Court of S ar- Chamber, are Contempts againſt Us; 
and upon them, Commiſſions of Rebellion iſſue : 
and if the parties are brought in upon ſuch Commiſ- 
ſions, yet they are bailable until their conviction. 
The King ftiles himſelf, Us, in Writs; and every 
diſobedience to any Writ may be ſaid, Sedition 
againſt Us. Routs, riots, illegal aſſemblies, may 
well be ſaid and called, Sedition againſt Us : And 
for ſuch offences, a man ſhall not be reſtrained of 
his Liberty upon an it may be. Such a Return is ne- 
ceſſary, by which the Court may be truly informed 
of the offence. For the Writ of Habeas Corpus is, 
to ſubmit and receive-what the Court ſhall ordain. 
And this Return of this nature is not to be com- 
pared to Writs which are general, and make a brief 
narration of the matter, and are purſued and ex- 
plained by ſubſequent declarations. And yet I urge 
not, that the Return ought to be as certain as an 
Inditment; for an Indictment of Murder is not 
good, if it lack the word Murdravit., But the Re- 
turn upon an Habeas Corpus, q. d. interfecit J. S. 
* prepenſed malice, is good; for the nature of 
ot, VII. | 


on an Habeas Corpus. 
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the thing is expreſſed, although the formal word 
be wanting; but out of the Return, the ſubſtance 
of the offence ought always to a „which ap- 
rs not here, But it hath been faid by the other 
de, That, let the cauſe in the Return be as it will, 
yet it is not traverſable, 9 H. VI. 54. and I con- 
feſs it. But as Coke's 11. Rep. P. 93. James Bagg's 
Caſe is, the Return ought to have certainly ſo much 
in it, that, if it be falſe, the party grieved may have 
his action upon the caſe. And the grievance com- 
plained of in the Petition of Right is, That u 
ſuch Return no cauſe was certified, that is, no ch 
cauſe upon which any Indictment might be drawn 
up for we never underſtand, that the party ſhall 
be tried upon the Habeas Corpus, but that upon 
the matter contained within it, an Inditment ſhall 
be made, and he ſhall have his trial upon it. And 
yet it is clear, and it hath been agreed of all hands, 
in the argument of the grand Habeas Corpus, Mich. 
3 Car. in this Court, that if the cauſe be certified 
upon the Return of the Habeas Corpus, that the 
Court may judge of the legality of that cauſe. 
2. Conſider the of this Return, as they are 
coupled together, for notable Contempts by bim 
committed againſt Our Self and Our Government, and 
for ſtirring up of Sedition againſt Us —Upon the en- 
tire Return, the King joins Sedition with notable 
Contempts ; ſo that it is as much as if he had ſaid, 
that Sedition is one of the notable Contempts, men- 
tioned in the firſt part of the Return, ſo that he 
makes it but a Contempt. For the generality and 
incertainty of the Return, I refer my ſelf to the 
caſes put by Mr. Af, and I will not wave any of 
them. True it is, if the Return had been, that it 
was for Treaſon, he had not been bailable but by 
the diſcretion of the Court, and ſuch Return would 
have been good; but it is not ſo of Sedition. Gard. 
157. Treaſon is applied to a petty offence, to the 
breach of Truſt by a Guardian in Socage ; but it is 
not Treaſon. And ſo Sedition is of far leſs nature 
than Treaſon, and is oftentimes taken of a Treſpaſs ; 
it is not Treaſon of it ſelf, nor /editios? was never 
uſed in an Inditment of Treaſon, It was not 
Treaſon before the 25 of Edw. III. nor can it be 
Treaſon : for 25 Edw. III. is a flat Bar (as I have 
ſaid before) to all other offences to be Treaſon, 
which are not contained within the ſaid AR, or de- 
clared by any Statute afterwards, And there are 
offences which are more heinous in their nature than 
Sedition is, which are no Treaſon, as Inſurrections, 
Sc. which ſee in the Statute 11 H. VII, cap. 7. 
2 H. V. cap. 9. 8 H. VI. cap. 14. 5 R. II. cap. 6. 
17 R. 2. cap. 8. And by 3 and 4 E. VI. cap. g. the 
aſſembly of twelve perſons to attempt the alteration 
of any Law, and the continuance together by the 
ſpace of an hour, being commanded to return, is 
made Treaſon z which Act was continued by the 
Statute of 1 Mar. cap. 12. and 1 Eliz. cap. 16. but 
now is expired by her death, and is not now in 
force, (although the contrary be conceived by ſome) 
which I pray may be well obſerved, By the Sta- 
tute of 14 Eliz. cap, 1. rebellious taking of the 
Caſtles of the King is made Treaſon, if they be not 
delivered, &c, which ſhews clearly, that ſuch ta- 
king of Caſtles in its nature was not Treaſon. But 
the ſaid Statute is now —_—— z and alſo all Sta- 
tutes, creating new Treaſons, are now led. 
But, for a concluſion of this part of my argument, 


I will cite a caſe, which I think expreſs in the point, 
or more ſtrong than the caſe in queſtion; and it 
was M. 9 E. III. roll. 39. B. R. Peter Ruſſel's Caſe; 

Gg 2 he 
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bailed him of right, and no man will ſay, but that 


the ſaid accuſation was a good cauſe to commit him. 
be atter- 


he was committed to priſon by the Deputy-Juſtice 

of North-Wales, becauſe he was accuſed by one 
William Solyman of Sedition, and other things touch- 
ing the King: And hereupon a Commiſſion iſſued 
out of the Chancery, to enquire, if the ſaid Peter 
Rufſel behaved himſelf well or ſeditiouſly againſt the 
King; and by the inquiſition it was found, that he 
behaved himſelf well. And upon an Habeas Corpes 
out of this Court, his body was returned, but no 
Cauſe. But the ſaid inquiſition was brought hither 
out of Chancery, and for that no cauſe of his cap- 
tion was returned, he prayed delivery; but the 
Court would not deliver him, till it knew the cauſe 
of his commitment: Therefore (taking no regard 
of the ſaid Inquiſition) they now ſend a Writ to the 
now Juſtice of Wales, to certify the cauſe, of his 
commitment. And thereupon he made this Re- 
turn, That the aforeſaid Peter Ruſſel was taken, be- 
cauſe one William Solyman charged him, that he 
had committed divers Seditions againſt the Lord the 
King; and for that cauſe he was detained, and for 
no other. And becauſe the Return mentions not 
what Sedition in ſpecial, he was bailed, but not 
diſcharged. And I deſire the bailment of the pri- 
ſoner only, and not his deliverance. I deſire that 
the Caſe be well obſerved. In the ſaid Caſe, there 
was an actual Sedition againſt the King; here is 
only a ſtirring up of Sedition, The words of the 
ſaid Award are, Videtur curia; which are the ſo- 
kmn words of a Judgment, given upon great deli- 
beration. There it was, or other things ccucern- 
ing Us ——This is all ane as if he had laid, or 
ether things againſt Us. —Concerning the King, and, 
againſt the King, are all ene, as appears by 25 E. III. 
c. 4. de Clero, Stamp. 124. Wim. 1, c. 15. Bratton, 
F 129. 14 Elis. c. 2. And the words of the Judg- 
ment in the ſaid Caſe, were not, ——dimiltitxr-—— 
but, ideo dimiliendus —— which imply the right of 
the party to be bailed. The ſaid cale.in ſome things 
was more particular than ourcaſe, and more ſtrong ; 
for there was an accuſer to boot, which wants in 
our caſe. There, true it is, that he was committed 
by the Juſtice of Wales, and here by the King him- 
ſelf; but this makes no difference, as to this Court: 
for, be the commitment by the King himſelf, or 
by any other, if it be not upon juſt cauſe, the party 


may be bailed in this Court. And for. the Inquiſi- 


tion, which is mentioned, it was no trial in the caſe; 
nor did the Court give any regard thereto. To de- 
tain the priſoner by the command of the King ſing- 
ly, is againſt the Petition of Right; but it being 
coupled with the cauſe, the cauſe is to be conſidered, 
and the truth of the cauſe is to be intended, as. well 
where it is mentioned, to be by an inferiour Judge, 
as where by the King himſelf, for it is traverſable 
neither in the one nor other. And 22 H. VIII. roll. 
37. B. R. and 1 H. VIII. roll. 8. Harriſon's Cale, 
reſoly*d, That a man commuted by the command 
of the King, is bailable. And 33 Eliz. it was re- 
ſolved by all the Juſtices of England, which I have 
viewed in Chief Juſtice Anderſon's Book, under his 
own hand, and it was produced in Parliament, 
That all- men committed by the Privy-Council are 
bailable, if the commitment be not for High-Trea- 
ſon. In all caſes of commitment, an accuſer is un- 
derſtood. Suppoſe that the accuſation mentioned 
in Ruſſel's Cale of Sedition, had been an accuſation 
of Treaſon, then the Judges ought not to have 


Juſta negat. 


But the diſcovery of the offence ought to 
ward in an Indictment. 


Fourthly, I come to the objections which have 
been made on the contrary. 
1. It was objected, That this was a caſe of great 


conſequence. I confeſs it, but this conſequence is 


not to the King ; for if it be truly Treaſon, then 
they might have returned Treaſon, and then the 

arty was not to be bailed of right, cill there ſhould 
be a failure of proſecution; as was lately in Melvins 
Caſe, who was bailed for lack of proſecution; the 
Return being for High-Treaſon. 

2. It was objected, That there can be no con- 
viction, as this caſe is, therefore there ought to be 
coercive power to reſtrain the priſoner, This is 
ſtrange news to me, that there ſhall be any offence, 
for which a man cannot be convicted. And if there 
can be no conviction, it hence follows, that there is 
no offence; and if there be no offence, there ought 
by conſequence to be no impriſonment. 

3. The cafe of a4 H. VII, VIII. hath been ob- 
jected, that a Juſtice of Peace may commit Rioters 
without bail. I confeſs it, for this is by force of a 
Statute which ordains it. | 

- 4. Ir hath been objected, That if an houſe be on 
fire, it is lawful to pull down the neighbour's houſe, 
for che prevention of further miſchief 3 and the 
caſes of 22 aff. and 22 E. IV. that every man may 
juſtify the coercion of a mad-man. I anſwer, that 
theſe caſes are true, as of neceſſity, and no other 
evaſion: but here, bail is proffer*d, which is, body 
for body. Fire is ſwift, and cannot be puniſhed, 
and no caution can be obtained thereof. But obſerve 
the true inference and conſequence of this argument; 
If my houſe be on fire, my neighbour's houſe muſt 
be pulled down; Mr. $2/den is ſeditious, ergo, Mr. 
Herbert, his neighbour, muſt be impriſoned. 

5- It hath been objected out of Br. Treaſon, 24. 
1 Mar. That the ſaid Statute of 25 E. III. is taken 
largely, and that the detaining of a Caftle or - For- 
treſs is Treaſon. To this I anſwer, that the bare 
detaining of a Caſtle is not Treaſon, unleſs it be 
with intention of the death of the King; but the 
taking of a Caſtle is Treaſon. And the caſe there 
meant by Brook, is Conftable's Caſe, Dy. 128. And 
I confeſs, 12 Eliz. Dy. 298. Dr. Story's Caſe “, that 
conſpiracy to invade the Kingdom, is Treaſon ; for 
this cannot be without great danger-of the death of 
the King; for, arma tenenti, Omnia dat gui 
And all thoſe Indictments were, that 
they intended the death of the King ; but no ſuch 
intention is expreſſed here, 

6. It hath been objected, That this caſe is out of 
the Petition of Right, becauſe in this Return there 
is a cauſe ſhewed. But the grievance whereupon the 
Petition of Right was framed, was, where no cauſe 
was returned. It is true, that the grievance goes no 
further, but where no cauſe was returned ; for that 
was the grievance at that time. But the words of 
the Petition of Right are further, without being 
charged with any thing, to which they might make 
anſwer by the Law which implics, that ſuch 
cauſe ought to be contained in the Return, which 
being put into an Indictment, the party may have 
his anſwer thereto. 

: 7. Lt 


See Shoaver's Magiſtracy of England vindicated, in vol. III. p. 684. 
See alſo Sir. John Hawlts's Reply to the Magiſtracy of England vindicated, (a Folio Pamphlet) 5. 26. 
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7, It was objected, That the Return ſhall not be 
conſtrued and expounded by fractions. I anſwer, 
That we need not make ſuch an expoſition ; for the 
joint· conſtruction thereof makes more for us, than 
the ſeveral, as is ſhewed before. 

9. That a general Return is ſufficient, and it need 
not have terms of art in it, as an Indictment ought 
to have. For anfwer, I confeſs it; but I affirm, 
as above, that a Return ought to be ſo particular, 
chat the nature of the offence ought to appear out 
of it: and it is not to be compared to general 
Writs, as, Apeſtats capiendo, Idiotd examingndo, 
Leyroſo amovendo, and the like: for thoſe. Writs 
are good enough, becauſe they contain the very 
matter. And although it hath been ſaid, that 
there are two kinds of Lepers, yet I never heard 
but of one: and the Writ, de He#etico comburendo, 
is general, and good,” becauſe it is but a Writ of 
execution upon a Judgment, given by the ſpiritual 
Power. But becauſe they might not meddle with 
the blood of any man, the execution is by the ſe- 
cular Power. 

9. It hath been objected out of 30 off. p. 19. that 
the King would have one drawn and hanged, for 
bringing into England the Bulls of the Pope. But 
the Book anſwers it ſelf, for he was not drawn and 
10. The Statute of Veſtmin. 1. cap. 15. was ob- 
jected. But as oft as that Statute is objected, I will 
always cry out, The Petition of Right, The Petition 
of Ripht ! as the King of France cried out nothing 
but France, France] when all the ſeveral Dominions 
of the King of Spain were objected to him. 7 
11. A curious diſtinction hath been taken by Ser- 
jeant Davenport, between ſtirring To Sedition, and 
ſtirring Up Sedition; for the firſt implies an incli- 
nation only to do it, the ſecond implies an act 
done. But this is too nice, for if a man ſtir up Se- 
dition, or to Sedition, if it be with intention of the 
death of the King, the one and the other is Trea- 
ſon. 

12. The opinion of Forteſcue in 31 H. VI. 10. 5. 
hath been objected, That for an offence done to the 
Court, a man may be committed before conviction. 
Tb this 1 anſwer, 1. That the Book does not ſay, 
That he ſhall be committed without Bail, 2. The 
offence” being done in face of the Court, the very 
view of the Court is a conviction in Law. 

13. There was objected the 24 of Edw. III. 23. 
Sir Thomas Filcbet's Caſe, who, for going armed 
in the Palace, was committed by this Court without 
bait or mainprize; which ſeems to be the ſtrongeſt 
and hardeſt cafe that hath been objected. Bur the 
anſwer to it is clear, and undeniable ; for tlie Sta- 
tute of 2 E. III. cap. 3. is, That if any one come 
armed before the Juſtices, he ſhall forfeit his ar · 
mour, and ſhall be impriſoned during the King's 
pleafure'; ſo that by the expre(s purview of the Sta- 
ture,” ſuch-a man is not bailable, So my concluſion 
remains firm, notwithſtanding any of thoſe objec- 
tions. That the priſoner here, being committed be- 
tore conviction of any offence, (it being not poſſi- 
ble to underſtand this offence Treaſon) is bailable ; 
and that he is bailable here, I will offer two other 
reaſons: 1. The return is here for Scdition ; and 
there is an information in the Star- chamber againſt 
the priſoner, for ſeditious Practices againſt the King 
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and his Government, 1 will, not affirm, that they 
are the ſame-offence, but there is ſome probability 
that they are the ſelf-ſame z and if they be the ſame 
offence, then the Sedition here intended is not 

Treaſon, and ſo the party is; bailable, 2. Thi 
prifoner was ready at tis Bar the laſt Term, — 
here was a Grand- Jury at Bar the laſt Term, and 
here was the King's Counfel preſent, who are molt 
watchful for the King ; and yet an Indictment was 
not preferred to them againſt this priſoner. Which 
things induce me to be of opinion, that the offence 
here mentioned in this Return is not Treaſon, or 
ſo great as is pretended on the other ſide. I will 
remember one caſe which perhaps may be objected, 
(and yet I think they will not object it) and fo 
conclude. 11 K. II. Parliament Roll 14. in the 
printed Statute, cap. 3. and 5, where it appears, 
that divers queſtions were p nded by the King 
to Treſilian and Belknap, the two Chief Juſtices, 
and to the other Juſtices: one of which queſtions 
was, how they are to be puniſhed, who refiſted the 
King in exerciſing his Royal Power? Sc. And 
the anſwer of os Judges was, una voce, that they 
are to be puni as traitors; and 21 R. II. cap. 
21. this opinion was confirmed. But afterwards in 
1 H. IV. cap. 3 and 4. and 1 H. IV. in the Parlia - 
ment - Roll, numb, 66, 67, the Judges were queſtion= 
ed, for their opinion, in Parliament. They apſwer- 
ed, That they were threatned and enforced to give 
this opinĩon, and that they were in truth of the con- 
trary opinion. And Bellnap ſaid, That he acquainted 
and proteſted to the Earl of Kent aforehand, that his 
opinion was always to the contrary. But the Farlia- 
ment was not content with theſe excuſes; but they 
were all adjudged Traitors; and Trefilian's end is 
known to all, and Beltnap was baniſhed ; for his 
wife, in 2 H. IV. brought a Writ, without naming 
her huſband, becauſe he was baniſn'd. Aud the 
ſaid Statute of 21 R. II. was repealed; Therefore 


upon the whole matter I couclude, that the priſoner 
ought to be bail “e. | 


On the ſame day, Sir Miles Hobart, and Benjamin 
Valentine, and Denfil Holles Eſquires, were at the 
Bar, upon an Habegs Corpus directed to the ſeveral 
priſons; and their, Counſel was ready at the Bar to 
have argued the caſe, for them alſo: But becauſe the 
ſame Return was made as above, they ſaid, That 
all of them would rely upon this argument made by 
Mr. Littleton. | 7 


ED Ar. Selden's A enf®;/, -; 48 w 
U PON the Writ of Habeas Caps ad ſubjicien- 
dum & recipiendum, directed out of the King - 
Bench to the Lieutenant of the Tower, he returns, 
that the priſoner was firſt committed to his cuſtody 
by a warrant of the Lords of the Privy- Council, 
dated 4 Martii 5 Caroli Regis. and recites the war- 
rant wherein the King's pleaſure for the commit- 
ment is alſo ſignificd. And farther, he returns, 
that the priſoner is detained by him, by virtue of 
another warrant, afterward directed to him, under 
the King's own hand, dated the 7th of May follow» 
ing; wherein it is ſignified, that he was to take 
knowledge, that the commitment was fer natable 
contempts committed againſt Our Self and Our Govern- 
ment, and for ſtirring up of Sedition againſt La, wich 
| | % 0 


* The Editor of Mr. Sus Works, in his Preface to the third Volume, ſays, “This is the Subſtance of an Argument made 
in his (Mr. Se{der's) own Caſe, and which was pronounced by Mr. Littleton.” But as there is fo great a difference between them, 
— the Reader to judge of that; and, as it concerns ſo grand a point as the Liberty of the Subject, have therefore given 
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a command to detain him until his Majeſty's plea- 
ſare were farther known, c. And ſo certifies the 
Court, that theſe are the cauſes of taking and de- 
taining him, and brings in his Body according to 
the Writ. And, whether n this Return, the 
Priſoner ought to be delivered by the Court, upon 
ſufficient bail, or remanded to the Tower, is the 
queſtion ? That is, ſuppoſing the Return to be 
every way true (as in all caſes it muſt be ſuppoſed, 
when the queſtion ariſes upon a Return) whether 
there be ſufficient cauſe expreſſed in it, for which 
the priſoner ought to be remanded ? Or, that the 
cauſe of the commitment be ſuch (as it is expreſſed 
in the Return) that he ought to be bailed ? If there 
were. no more in the caſe, but the Lords, or the 
King's command only, without farther cauſe ſhew- 
ed of the commitment; then it were clear, by the 
declaration of both Houſes of Parliament, and the 
anſwer of his Majeſty to that declaration, in the 
late Petition of Right, that the priſoner were to be 
remanded. And the objeftions that ſome have 
made, out of the Statute of Weſtminſter, the firſt, 
cap. 15. That perſons committed by command of 
the King, are not repleviſable, and out of Stamford, 
fol. 73. as if he interpreted Bailable (which indeed 
he doth not, if he be obſerved) to be underſtood in 
that Statute by repleviſable, and the like, are di- 
rectly againſt the very body of the Petition of Right, 
and were ſo fully cleared in the debates, out of 
which the Petition of Right was framed, that to 
diſpute them again, were but to queſtion what the 
whole Parliament had already reſolved on, as the 
certain and eſtabliſhed Law of the kingdom. Nor 
is it timely to diſpute here again the general power 
of commitment, by the Lords or by the King 
himſelf. There is a commitment in the caſe, and 
there is a cauſe ſhewed of that commitment, and 
of the detainer in prifon ; and the quality of that 
cauſe only is truly the ſole queſtion ; to the ſta- 
ting of which, the nature and courſe of bails upon 
offences, either returned generally upon Habeas 
Corpus, or appearing more ſpecially upon Indict- 
ments, is ſhortly to be firſt opened. All offences, 
by the Laws of the Realm, being of two kinds : 
The firſt, puniſhable by loſs of life or limb ; the 
ſecond, by fine, or ſome pecuniary mulct, or da- 
mage and impriſonment, or by one of them; and 
thoſe of the firſt kind being Treaſon, Murder, Fe- 
lonies of leſs nature, and ſome more; and of the 
ſecond kind, bloodſheds, affrays, and other treſ- 
paſſes : If any priſoner ſtand committed (though 
before conviction) for Treaſon or Murder; the 
Judges, for ought appears in the 8 have not 
often uſed to let him to bail, unleſs it have appear- 
ed to them, that there hath been either want of 
proſecution, or of evidence to proceed, or that the 
proceeding through diſability of the appellant (in 
caſe of appeals) as when he is excommunicate, is 
delayed ; or that the evidence is light, or ſome 
ſuch like cayſe. So that in the bailing upon ſuch 
offences of the-higheſt nature, a kind of diſcretion, 
rather than a conſtant Law hath been exerciſed, 
when it ſtands wholly indifferent in the eye of the 
Court, whether the priſoner be guilty or not ®. 
And according to that, they often let to bail, de- 
tain in priſon, or remand the priſoner. Alſo in 
Felonies of leſs nature; which being all, as thoſe 
of the greateſt nature capital, and ſo the puniſh- 
ment of the ſame above impriſonment, the impri- 


® Vide 2. aſſiſ. 
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ſonment of the offenders without bail, is only uſed 
ad ſalvam cuſtodiam, and cannot be uſed ad penan, 
But if a priſoner before conviction, or ſome what 
that ſupplies a conviction, (ſo therefore alſo fit 
enough before conviction) ſtand committed for 
treſpaſſes only, as all offences of the ſecond kind 
are, and are puniſhable only by fine and impriſon- 
ment, or by one of them (in which caſe impriſon- 
ment is to be the higheſt part of his puniſhment, 
after conviction) there, by the conſtant courſe (un- 
leſs ſome ſpecial Act of Parliament be to the con- 
trary in ſome particular caſe) upon offer of good 
bail to the Court, he is to be bailed ; which agrees 
alſo with all juſtice and exactneſs of reaſon, that ſo 
both the Court may, by his ſureties and bail (to 
whoſe care he is a- new committed) be aſſured to 
have him ready at the day given him upon the bail, 
to anſwer all proceeding againſt him; and he him- 
ſelf, having ſureties that ſo undertake for his ap- 
pearance, may not be compelled, before convic- 
tion, to endure that continually, ad cuſtodiam only, 
which is the higheſt part of what he is to ſuffer, 
after conviction, ad penam, So that in caſes of 
impriſonment for offences of the firſt kind, divers 
circumſtances might be, for which ſufficient bail 
offered, might, according to the uſe, be refuſed by 
the Court. But in caſes of impriſonment for offen- 
ces of the ſecond kind, ſufficient bail, offered be- 
fore conviction, ought of common right to be ac- 
cepted ; ſaving ſtill, where a ſpecial Act of Par- 
liament alters the Law in ſome particular caſe : but 
there is no colour or pretence of any ſuch Act con- 
cerning the caſe in queſtion ; ſo that we are to exa- 
mine it (for the point of bailing) only at the com- 
mon Law, | 
The ſtate then of the queſtion is but this: Whe- 
ther that expreſſion, for notable Contempts again 
Our Self, and Our Government, and for ſtirring up 
25 Sedition againſt Us, do denote any offence of the 
rſt kind? Which, if it do not, or fo do not, as 
that the Court may by the words of it be ſufficiently 
informed that it is ſome offence, at leaſt, of the firſt 
kind; the bail, in this caſe, ought to be accepted. 
The offences in the Return, being two; firſt, nota». 
ble Contempts, and then flirring of Sedition, and both 
againſt the King. | 
There can be no queſtion made of it, but that all 
Contempts, of what kind ſoeyer, that are puniſh- 
able by the Laws of the Realm, are againſt tbe 
King and his Government, immediately or mediate- 
ly. And although the latitude of them be ſuch, as 
that ſome may vaſtly exceed others; yet are 
all, as Contempts, only treſpaſſes, c. - puniſhable 
only by fine or impriſonment, or by both, but not 
until conviction of the parties (as neither are other 
like offences) unleſs the Contempt be in the face of 
ſome Court, againſt which it is committed, which 
ſupplies a conviction. Now in this caſe, the Con- 
tempts are only expreſſed in a generality, and no 
conviction appears of them, So that for that part 
of the Return, there can be no colour why the bail 
ought not to be accepted. But all the doubt of the 
caſe depends upon the ſecond offence ; that is, tbe 
ftirring up of Sedition againſt the King. Which if it 
be an offence only of the ſame kind as Contempts 
are, or a meer treſpaſs only to the King ; or, if by 
the words of the Return, it appears not to the 
Court to be an offence of the firſt kind, that is, 
either Treaſon, or Felony at leaſt, (there being no 
Con- 
41. aſſiſ. pl. 14. 21 Lm IV. fol. 25. and 71. 


1629. 


bail him. It reſts therefore to examine the nature 
of t he offence comprehended in thoſe words, ftir- 
ring up ſedition againſt us. If it be any thing above 
what is treſpaſs only, plainly it muſt be either Trea- 
ſon or Felony. For Felony, no man pretends that 
by thoſe words, any kind of Felony is to be under- 
ſtood. The queſtion then muſt be, whether the 
ſtirring up ſedition againſt the King, be Treaſon or 
no > chat is High-Treaſon, as Treaſon is that 
toucheth the King, as Treaſon, For Petit-Trea- 
ſon, by the Common-Law, is Felony, in regard of 
the King, and Treaſon only with reſpe& to perſons 
lain, againſt the faith and obedience due from the 
offender z and therefore the indictments of it ſay, 
felonice & proditorie. | 

In the conſideration of the queſtion thus ſtated, 
firſt, the uſe of the word ſedition, and the ſenſe of 
it in our Language, and in our Laws, that received 
it out of that language, is to be examined; and 
then what thoſe words, againſt us, import. Out 
of both which, it will be eaſily concluded, that the 
offence, as it is expreſſed in the Return, although 
it be a great one, yet it is only a treſpaſs, and pu- 
niſhable by fine only or impriſonment, or both of 
them, For /edition, and the general notion of it; 


we have not either in the diviſion, or explication of 


offences that occur in our Books, an expreſs defini- 
tion, deſcription or declaration of it, — it oc- 
curs ſometimes, as r with ſome other offen- 
ces, and the adjective of it oftener than ſubſtantive: 
Nor hath there been yet found any indictment or 
proceeding upon the crime of /edition, by that 
name ſingly, as an offence in Law, clearly enough 
known by itſelf. Unlawful aſſemblies, routs, riots, 
commotions, are the neareſt, it not the very things 
that, by other names do, for the moſt part, expreſs 
what ſedition is in our Eaws. Vid. 3 Hen. VII. fol. 
1 Brook. riots 4 & 5. But our language, ra- 
ther than our Laws, hath received the word from 
Latin, and thence hath in preambles of Statutes, 
and of indictments, ſometimes inſerted it; ſo that 
miſſing an expreſs expoſition of the word in our 
Law, we have reaſon to ſeek for it firſt in the lan- 
guage whence we received it, and then in the uſe of 
it in our own. 

In Latin, that which is mutiny, raiſing of tumult, 
aſſembling of any arm'd power, or conventicles, 
or the like, is ſedition. Whence it is, that in the 
Civil-Law, ſeditio & tumultus are frequently joined; 
and concitatores ſeditionis, and actores ſeditionis, oc- 
cur in the text of that Law *, for ſuch as ſtir up 
ſedition. And thence alſo /editio militaris is uſed for 
a mutiny of the Soldiers in the Army, in Tacitus 
and others, and that for no more than the profeſſing 
themſelves againſt any command whatſoever given 
by the General. In this ſenſe it is uſed alſo by a 
Lawyer of Epheſus, in the holy text, where Deme- 
Irius the 1 the reſt of his com- 
pany againſt St. Paul, for preaching againſt Diana. 
For A gay (faith he, Na to 2 aſſem- 
bly) even in jeopardy to be accuſed of this day*s ſedi- 


tion, for as much as there is no cauſe whereby we may 


ve a reaſon of this concourſe of people. Acts xix. 40. 
n the ſame ſenſe Tertullus, an Orator and Lawyer, 


on an Habeas Corpus. 


conviction in the caſe) the priſoner ought to be bailed, 
For, unleſs the Court be aſſured, out of the words 
of the Return, that the priſoner ſtands committed 
for ſome ſuch cauſe, for which he might not, of 
right, demand his bail; it is clear they ought to 


231 
pleading againſt St. Paul at Czſarea, before Felix 
the Governor there, Ve bave found this man a no- 
by / ſedition amongſt all the Fews throughout the 
World, and a chief maintainer of the ſef# of the Naza- 
renes, As xxiv. 5, And ſuch like teſtimonies are 
very obvious. In the ſelf- ſame ſenſe the word was 
received into our language, as we may ſee in that 
Act of Parliament againſt the Lollards, under Hen. 
IV. 2 Hen. IV. c. 15. The words there are, That 
they taught openly and privily divers new dofirines, 
contrary to the faith and determinations of the Holy 
Church ; and of ſuch ſect and wicked doctrine and opi« 
nions they make unlawful conventicles and confederacies, 
they bold and exerciſe ſchools, they make and write 
books, they do wickedly inſtruct and inform people. Et 
ad /editionem ſeu inſurrectionem excitant quantum 
poſſunt, & magnas diſſentiones & diviſiones in po- 
pulo faciunt. Rot. Parl. 2 H. IV. n. 48. And, as 
much as they may, incite and ſtir them to ſedition and 
inſurrection, and maketh great ſtrife and diviſion a- 
mong the people, &c. And about the beginning of 
Queen Mary, an Act of Parliament was made a- 
gainſt ſeditious words and rumours ; in the preamble 
whereof, ſeditious and flanderous news is mentioned, 
and ſeditious and flanderous writings, and perſons in- 
tending and praftifing to move and ſtir ſeditions (ſo it 
is in Raſtall, and the Roll of Parliament, not /edi- 
tious, as in the Statutes at large) diſcord, diſſen/ion, 
and rebellion within this Realm 1 & 2 Phil. & Mar. 

And to the ſame purpoſe, an Act of Explana- 
tion of the ſaid Act of Queen Mary, was made in 
the beginning of Queen Elizabeth, 1 Eliz. cap. 6. 
wherein mention alſo is of falſe, ſeditious, and flan- 
derous news, or tales, againſt the Queen, As alſo 
in her 13th year, cap. 1. a proviſion is made againſt 
contentious and ſeditious ſpreading abroad of titles to 
the ſucceſſion of the Crown. And in another Act of 
the ſame year, c. 2. alſo the bringing Bulls from 
Rome, to raiſe and ſtir ſedition, is mentioned in the 

reamble. And in the 23d year, another Act 23 
. cap. 2. was made with this title, Againſt ſedi- 
tious words and rumours uttered againſt the Queen's 
moſt excellent Majeſty. And in indictments upon 
that Statute of the 1/f and 2d of Philip and Mary, 
as it was continued in the Act of the 23d of Eliza- 
beth ; the party indicted for ſlanderous words, in de- 


famation of the Queen, is ſaid to have been macbi- 


nan & intendens ſeditionem & rebellionem infra hoc 
regnum Anglia movere & ſuſcitare, and that adviſate, 
& cum malitioſa intentione, contra dittam dominam 
reginam, & felonice ut felo difte domine regine nunc, 
deviſavit & ſcrigſit quaſdam falſas, ſeditioſas, & ſcan- 
daloſas materias, &c. 34 Eliz. Coke, lib. intrat. tit. 
indidtment, fol. 352. col. 3. & 353. where the title is 
miſreferred to the Act of 1 Eliz. cap. 2. 

In the Lord CromwelPs caſe alſo, 20 Eliz. Coke 4. 
in act. de ſcandalis, ſeditio is mentioned againſt the 
Arcen t proceedings; and ſeditio domini regis, vel ex- 
ercitus ſui, in Bracton, fol. 118. and ſeditio regni, 
vel exercitus, in Glanville, I. 14. c. 1. and ſeditio 
per ſonæ domini regis vel exercitus, in Hengbam, c. 2. 

Now, for the ſenſe of the words ſedition and ſedi- 
tious, it will be moſt plain, that in all theſe places, 
(except thoſe old Books of Bracton, Glanville, and 
Hengbam, the interpretation of whom hath fitteſt 
place after the examination of the objections made 
to prove ſedition to be treaſon) they denoted in our 
Language, and in the uſe of our Laws, that re- 
ceived them thence, ſuch an offence as was not puniſh- 

. | able 
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able (without ſome ſpecial proviſion by Act of Par- 


liament otherwiſe than by fine and impriſonment, 
at the utmoſt ; and were reputed ſingly, but as 
worde or names deſigning !umults, unlawful aſſem- 
blies, reuts, fact ions, or rebellions againſt any part of 
the e ſtabliſhed Laws, or publick commands. There- 
fore in that Act of 2 Hen. IV. concerning the Lol- 
lards, the puniſhment of them that offended againſt 
the Acts, and were ſuch ftirrers of ſedition and inſur- 
reclion, was, that they ſhould be impriſoned only 
by virtue of that act, until purgation, if they pur- 
ged themſelves; and impriſoned and fined after 
conviction, and detained in priſon till abjuration 
and upon refuſal to abjure, or upon relapſe, to be 
burnt for Hereticks : But that Act is repealed by 
the 25 Hen. VIII. cap. 14. So, by the Act of the 
1/t and 2d of Philip and Mary, the firſt offence of 
ſpeaking ſeditious and flanderous words, or rumours of 
the King or Queen, was after conviction, ſtanding 
on the Pillory, and loſs of Ears, (unleſs he redeem- 
ed them by the fine of 100 J.) and three months 
impriſonment. And if any, from another's rt, 
ſhall ſpeak any ſeditious and ſlanderous news of the 
King and Queen, he ſhould, after conviction, loſe 
one Ear (or redeem it by 100 Marks) and have 
one month's impriſonment : And that if any ſhould 
maliciouſly deviſe, or write any book or writing, con- 
taining any falſe matter, clauſe or ſentence, of ſlander, 
reproach, and diſhonour of the King or Queen, to ali- 
enate the minds of the ſubjefts from their duliful obe- 
dience, or to the encouraging, flirring, or moving of 
any inſurrection or rebellion within this realm; or, if 
any procure any ſuch thing to be done (the ſaid offence 
being not puniſhable by the Statute of 25 of Edw. III. 
of treaſon ) be ſhould loſe bis right hand. And that the 
fecond offence of them that were puniſpable by loſs of 
Ear, or Ears, ſhould be impriſonment during life, and 
loſs of all their goods and chattels. This Act of Queen 
Mary expired at her death, and agreeable to it was 
that proviſion of the Act of 1 Eliz. c. 6. which ex- 


_ tended the ſame to Queen Elisabeth, during her 


life; but there is no ſuch law at this day in being. 
So, in that of the 13 of Eliz. cap. 1. the firſt of- 
fence of contentious and ſeditious ſpreading abroad of 
titles to the ſucceſſion of the Crown, 1s puniſhed by the 
impriſonment of one whole year, and the loſs of 
half the offender's goods, and the ſecond offence by 


that maintain ſedition? againſt the Queen's proceedings, 
Although, in the report of the caſe, /edition generally 
be called an open and heinous crime, and deſcribtd 
to be as in the nature of ſome great ſactious aſlem- 
bly, or riot; yet the defendant juſtifies the words, 
by this, that the plaintiff and he had diſcourſe of 
one that preached againſt the Book of Common - 
Prayer, and that in their diſcourſe, the plaintiff, 
ſaid to the defendant, I lite not of thee : To which 
he replied, I is no marvel, for you like of them that 
maintain ſedition ( 27 ſediticſam dactrinam in- 
nuendo) again the Queens proceedings ; and the 
juſtification allowed good. Whence it appears 
clearly, that maintaining ſedition generally may be, 
ſuch preaching of ſeditious doctrine which is puniſh- 
able only by the Statute of 1 Eliz. c. 1. by fine and 
impriſonment. Out of all- which examples, it ap- 
pears, that ſedition, and Acts /editiouſly done, are 
of themſelves fingly, no capital crimes, or other- 
wiſe puniſhable than by fine or impriſonment, or 
both; unleſs by ſome ſpecial Act of Parliament it 
be ordained otherwiſe, And to confirm this alſo, 
we may obſerve divers other Statutes ; where, routs, 
riots, rebellions, and inſurrefions (all which, of them - 
ſelves, if no traiterous attempt appear, by ſome overt 
Act, are puniſhable but by fine or impriſonment, 
unleſs ſome Act of Parliament eſpecially ordain a 
greater puniſhment) have ſpecial puniſhments ap- 
inted for them; being at the Common Law, but 
in the nature of treſpaſſes. As in the 17 Rich, II. 
c. 8. it . that in the 30b year or the ſame 
King (which is 5 Rich. II. c. 6, Sat. 1.) ontragious 


aſſemblies of the people againſt the King's dignity, and 


is Crown, and the s of the land (as every great 
riot is) were made Treaſon; which Act is long fince 
repealed, Whence it is alſo very obſervable to this 
purpoſe, that in two Acts of Parliament, the one 
of the 2 Hen. V.c. g. Stat. 1. and the other of the 
8 Hen. VI. c. 14. the ſimple word riots (which is moſt 
known in the Law, to this day, for /editious aſſem- 
blies) is taken 7 as an expreſſion ſufficiently 
comprehending aſſemblies of people, in great num- 
ber, = — 53 and alſo rebellions, 
as will appear plainly, by comparing the preambles 
with the bodies of the ſame Acts, End in 11 Hen. 
VII. c. 7. for the puniſhment of anlawful raiſing and 
leading of people, riots, routs, and other unlawful aſ- 


the pains of a præmunire. The bringing in of ſemblies, a form of proceeding is appointed; where- 


Bulls alſo from Rome, to alienate the minds of the 
ſubjects from their dutiful obedience, and to raiſe 
and ſtir ſedition and rebellion, is made High-Treaſon 
by that other Act of the ſame year. By which it 
appears, that gi ng to ſedition alone is in that very 
Act clearly ſuppoſed of far leſs nature. But that 
Act is alſo expired. In that alſo of the 23 of Eliz. 
cap. 2. the reporters of ſeditious news, or rumours, 
againſt the Queen, was made loſs of Ears (as be- 
fore) or, that to be redeemed at 2001. beſides im- 
priſonment of ſix months: and the reporters from 
another*s mouth, to be puniſhed according to that 
of 1 and 2 of Philip and Mary; ſaving, that the 
impriſonment, by this Act, is three months, and 


the ſecond offence is made. Felony, and writing of - 


any ſcditious matter, to the purpoſes in that Act of 
Queen Mary, is made Felony, upon which Act 
the indictments of Felony, before-mentioned, are 
grounded; but that AR alſo expired by the death 
of Queen Elizabeth, And in that caſe of the Lord 
Cromwell, who brought a Scandalum magnatum a- 
gainſt the parſon of Nortbelenbam in Norfolk, for 
laying, That you like net of me, but you like of them 


3 


in appears moſt plainly and expreſsly, that the 
puniſhment was only by fine and impriſonment, 
and the Act was to continue but till the next Par- 
liament, when it expired. Therefore alſo by the 
Act of 3 & 4 Edw. VI. c. 5. entitled, An A for 
the puniſhment of unlawful aſſemblies, and riſing of the 
King's Subjects, it was ordained, That if any perſons, 
to the number of twelve, or above, being aſſembled to- 
gether, ſhall intend, with force of arms, unlawfully 


and of their own authority, to kill or impriſon any of 


the King's Privy-Council, or to alter, or change any 
Laws eſtabliſhed by Parliament, and ſhall not depart 
and retire to their own habitations, within one hour 
after command made by the Sheriff, ſome Juſtice of 
the Peace, or other ſuch Officer, in that bebalf ; the 
offence ſhould be High-Treaſon, And if ſuch perſons 
aſſembled, to the pulling down, of ditches, or laying open 
incloſures, or to the commilling of ſome ſuch more 
offences, retire not within that ſpace, that it ſhall be 
Felony in them, And if any ſhould incite ſuch perſons 
to any ſuch act, by ſpeaking, ringing a bell, ſounding 
a trumpet, firing of beacons, or the like; in ſomuch that 
they remained together after any ſuch command, as Ps 
ai 
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by the ſpace of an hour, and commit 2. , 
as aforeſaid, it ſhould be Pelony alſo. And the per- 
"ns ſo aſſembled, and remaining together, to the num- 
ber of forty, by the ſpace 4 two hours; are by the 
ame made Traitors. And that if the number be above 
two, and under terelve, that with force of arms, un- 
lawfully, and f their own” authority,” aſſenib} 7 | 
the caſling down of ditches, incloſures, and divers ſuch 
other things, tbeir laying together after ſuch command 
by the ſpace of an hour, ſhould be puniſbed by a years 
impriſonment, and fine and ranſom at the King*s plea- 
ſure. And it is alſo in the ſame Act ordained, That 
if any perſon ſhall procure, move, or ſtir any other per- 
on, or perſons, to ariſe, or mate any ir aiterous or 
rebellious Ane, to the intent to do am of the things 
before-mentioned, it ſhould be Felony, And further, that 
if any perſon were ſpoken to, moved, or ſtirred to make 
any commotion, in urrection, or unlawful aſſembly for 
any of the intents before-mentioned, and did not tell 
it within twenty-four hours afterward, unleſs he have 
ſufficient excuſe, to ſome bead Officer where ſuch ſpeak- 
ing were bad, ſhould ſuffer impriſonment, until be were 
diſcharged by tbree Juſtices of the Peace, whereof one 
to be of the quorum. This Act was to endure till 
the end of the next Parliament only, which was in 
7 Edw. VI. and then, cap. 11. it was continued till 
the end of the next, which was in 1 Mar. ſeſſ. 2. 
wherein, c. 12. it is repealed, and another of the 
ſame nature made. Both which ſhew moſt evident- 
ly, that thoſe unlawful aſſemblies, inſurrections, 


+  commotions, and the like, which are plainly Sed7- 


tions, provided for by thoſe Acts, were before but 
treſpaſſes, puniſhable only by fine and impriſon- 
ment. That of the 1 Mar. A 2. c. 12. is intitu- 
tled, An 47 againſt unlawful and rebellious aſſemblies, 
where the clauſe of the Privy-Counſellors (that 
was in the 3 & 4 Edw. VI.) is omitted; and the 
reſt of the offence touching the altering of Laws, is 
expreſſed, as in that of Ed. VI. ſaving that the 
crime is made Felony, whereas it was Treaſon by 
that of Ed. VI. The reſt of that AR of 1 Mar. is, 
for the moſt part, agreeable with that of Ed. VI. 
ſaving, that none of the offences are Treaſon by 
this Act, but Felony at the moſt. And for the be- 
ing ſpoken to, or ſtirred to make any commotion, 
. and not diſcovering it, here, in this of Queen Mary, 
the offender is to ſuffer impriſonment only for three 
months, unleſs he be diſcharged by three Juſtices of 
the Peace, as in that of Ed. VI. This of Queen 
Mary, 'was kept on by continuance only, from one 
Parliament to another, during her time; and in 1 
Eliz, c. 16. it was made to continue during the life 
of Queen Elizabeth, and at her death expired. To 
this purpoſe alſo the Act of 14 Eliz. c. 1. is obſer- 
vable; where, unlawful practices, ſecret conſpiracies 
and devices, to take or ſurprize any of the Queen's 
- fortified Caſtles, and the malicious and rebellious intent 
of ſurprizing, or taking them, being ex od by overt 
Att, or word, are made Felony; and the 
them up within fix days after command from ber, 1s 
made Treaſon ; which Act alſo expired with her life. 
Here the offences made Treaſon and Felony by the 
Act, were both Seditions of a high nature; and yet 
but treſpaſſes before the Act made, nor are they 
other now the Act is expired. For the ſurprizing 
or detaining of a Caſtle, without levying a war, or 
ſome other Act of Treaſon (as in Shberley's caſe in 
Dyer) was not Treaſon, but by that Act. To 
theſe we may juſtly add that caſe of the Earl of 
Northumberland in 5 Hen. IV. rot. parl. n. 11, 12. 
Sc. He acknowledged by writing, in Parlia- 
Vol. VII. 
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ment, that he was guiley. of not keeping the. Laws as 


of liveries (which are the words of the Parliament- 

oll) and upon ſpecial conſideration had, by the 
Lords and Judges in Parliament, of the nature of 
the offence thus ſet forth, they adjudged it'was nei- 
ther Felony nor Treaſon, but only Treſpaſs ; and 
ſo are the expreſs words of the Roll. Yet the ga. 
thering of power, and giving liveries, and breaking of 
7 are large expreſſions of that, which in it- 
ſelf was truly ſedition, and that of a high nature. 
And thus, both by the uſe of the word, and the 
e provided, in ſome caſes in Parliament, 
or remedy of the offence (without which ſpecial 
proviſion it is never found capital, it appears clearly 
that edition, or the ſtirring of /edition, alone, at the 
Common Law, (and no Statute, now in force, hath 
ordairied otherwiſe) is but treſpaſs, and puniſhable 
only by fine and impriſonment. | 

No for the words againſt u:; that is, againſt the 
King. There is no doubt at all, but that all offen- 


775 asketh, and of gathering power, and giving 


ces are againſt the King. Every light treſpaſs, by 


the Law, is contra pacem domini Regis, and whatſo- 
ever is againſt his peace, is againſt him; as alſo di- 
vers indictments of meer treſpaſſes, conclude with 
in contemptum domini Regis ; and contra coronam & 
dignitatem fuas: As in an indiftment for hearing of 
maſs, is contre pacem, dignitatem & coronam domini 
regis. All which import againſt the King. And that 
Act of 23 Ez. is made againſt ſeditious words a- 
gainſt the Queen's moſt excellent Majeſty ; which, even 
after the Act, remained not capital, being before 
but treſpaſs. And in the preamble of that of 14 
Eli. it appears, the Act was made againſt unlawful 
practices, ſecret conſpiracies and devices, ſtirred and 
moved againſt our ſovereign Lady the Queen, in ſeek- 
ing unlawfully to take ber Caſtles, Fortreſſes, and the 
like. And in Bracton, fol. 119. b. $. 3. & 120. 5. 
§. 6. the concealing of treaſure, which is puniſhable 
by fine. and n is expreſsly ſaid to be, 
gravis præſumpiio contra regem, & dignitatem, & 
coronam ſuam; as alſo the not keeping the aſſiſes of 
bread and ale, and the like. Neither is there any 
doubt of this, but that the words, againſt the King, 
may be applicable to aay kind, and as well to the 
leaſt as the greateſt kind of offences, and imply no- 
thing that increaſes the offence above treſpaſs. 

It follows then, for the laſt part of the conſidera- 
tion, that (edition being but that which we other- 
wiſe call unlawful aſſemblies, riot, mutiny, rebellion, 
or the like ; and every offence puniſhable, being 
gain} the King) the ftirring up of /edition againſt the 

ng, Which is, or may be, the ſtirring up of @ rout, 
unlawful aſſembly, mutiny, rebellion, or the like, a- 
gainſt ſome ordinary, or extraordinary command, 

roceſs, writ, or execution of ſome eſtabliſhed 
aw, is no other offence, by the expreſſion in the 
return; nor can thereby be underſtood to be other 
(without ſome ſpecial Act of Parliament have alter- 
ed the Law) than treſpaſs, and puniſhable only by 
fine and impriſonment, and ſo, by conſequence, no 
Treaſon. As for a ſpecial Act of Parliament, that 
maketh edition againſt the King, to be higher than 
treſpaſs, there is none ſuch extant, Among all the 
Acts of Parliament that are in force, there is none 
gives any colour here, but that of 25 Ed. III. where- 
in Treaſon is declared : And in that AR, only theſe 
words ; If any one * War againſt our Lord the 
King, in bis Realm, or be adbering io the enemies of 
our Lord the King in bis Realm, giving 10 them aid or 
comfort in his Realm, or elſewhere, and hereof be at- 
RT tainted 


. 


tainted of overt Ad, it is High-Treaſon, The other 
words concerning other and higher Treaſons, in 
that Act, have nothing that can ſo much as of 
themſelves ſuppoſe «þ tion againſt the King, But 
it is true, that in theſe before recited, there may be 
3 againſt the King ; that is, the letying 1 

ar againſt the King may be by ſedition, or the ad- 
bering Jo the Kings enemies, or the levying of War 
againſt bim, may be, by a low expreſſion, perhaps 


tiled /edition againſt the King ; as in every greater 


crime, as in theſt, tre/paſs may be included, or un- 
derſtood. Now, unleſs on the other fide, in that 
which is /edition againſt the King, Treaſon muſt ne- 
ceſſarily be underſtood, theſe words of the 25 
Ed. III. make no more to prove that ſedition is 
Treaſon, than any Act againſt theft, can prove 
that treſpaſs is Felony. Therefore alſo in that very 
Act of 25 Ed. III, the riding openly or ſecretly, with 
armed men to kill or rob ahother man, or to take 
him, and keep him till he make fine and ranſom 
for his deliverance (though it be plainly /edition a- 
gainſt the King, it being againſt his Peace, his Laws, 
and his Crown and Dignity) is but Felooy, if rob- 
bery be committed with it, and treſpaſs only if im- 
priſonment till fine and ranſom. And fo it is de- 
clared expreſsly in that Act. And though there 
have been divers Acts of Parliament ſince that of 
the 25 Ed. III. that have made divers other facts 
Treaſon, yet there is none of them that remain un- 
repealed, or not expired, that make any ſuch fact 
Treaſon, as is of the nature of /edition againſt the 
King : And except only the Treaſons made by thoſe 
ſpecial Acts of Parliament that remain in force (as 
thoſe concerning Bulls from Rome, Jeluits, clip- 
ping of Coin, and ſome few more) there is nothing 
at this day Treaſon, ſaving what is compriſed in 
that Act of 25 Ed. III. to which ſome ſpecial 
Laws“ have in the ages ſince Ed. III. now and 
then reduced all Treaſon, by abrogating all inter- 
venient Laws of Treaſon. And by that Act, if 
there be a doubt that happens before the Judges, 
by reaſon of any new caſe that comes before them, 
they ought not to judge it Treaſon, until it be 
enacted by Parliament to be ſo. And it doth, in 
the ſame Act, appear, that before that time, there 
was a greater latitude of Treaſon, than at any time 
ſince. Now, even in that time, there is an expreſs 
judgment of the very point in queſtion ; though not 
in the ſame terms with this caſe, yet in the ſelf-ſame 
ſenſe, as if this caſe had then been before the Judges. 
It was the caſe of one Ruſſel; he was impriſoned by 
the Juſtice of North Wales, in 9 Ed. III. and re- 


turned to be ſo, eo quod A. B. impoſuit ei ſeciſſe de- 


buiſſe diverſas ſeditiones, Ec. dominum regem tan- 
gentes. Upon this return, the Court adjudged, that 
the offences contained in the Return, and as they 
could thereby be underſtood, were ſuch for which 
he ought to be bailed ; and they gave their reaſon 
with the judgment, becauſe it did not appear what 
kind of [editions againſt the King were meant by it. 
Eo quod non ſpecificatur quales ſeditiones, c. Ideo 
dimittendus, by mainprize or bail, which to this 
purpoſe are all one. For if the edition had been 
with traitorous intents, and fo expreſſed, then it had 
been Treaſon, for which they would not have let him 
to mainpriſe. But becaule ſedi/ion againſt the King, 
might be of divers other natures, and mere treſpaſles, 
therefore they ſaid, ideo dimitiendus eſt, expreſſing 


therein the right of the priſoner, that he might juſt- 
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ly claim to be bailed, and by law ought to be bailed, 
and not only that he was bailable. But three ob- 
jections may, perhaps, be made to this judgment, to 
make it differ in ſubſtance from the — in queſtion. 
The firſt, that A. B. 14 5 ei feciſſe debuiſſe diver- 
ſas ſeditiones, c. which being as an accuſation in ſo 
general terms, was not certain enough to make him 
anſwer to it, and thence might be cauſe of the 
judgment. The ſecond, that it is not contra domi- 
num regem, or againſt the King, as the caſe here is, 
but tangentes, or touching the King, And the third, 
that here is the King's Warrant witneſſing the of- 
fence, and command for impriſonment, and in that 
of 9 Ed. III. only the charge of a Subject and the 
commitment of a Subject. To all three, the reply 
is eaſy. For the firſt, it is plain, that the Juſtice of 
North Wales, ſhews the reaſon of the impriſonment 
to be, becauſe Ruſſel was charged by A. B. to have 
committed ſedition touching the King, as every one 
that is returned to ſtand committed for any offence, 
is ſuppoſed to ſtand ſo committed, becauſe ſome- 
body charged him, or accuſed him, or can teſtify 
againſt him; and that is here more particularly ex- 
preſſed, which in every Return is ſuppoſed to be 
underſtood in the general words. As, ſuppoſe the 
Return were, that ſuch a one ſtands committed for 
Treaſon, or Murder, upon the accuſation, teſtimo- 
ny, or examination of A. B. taken thus, or thus 
would the Court bail him the ſooner for that addi- 
tion ? And in Returns, it was never . that 
there ſhould be ſuch certainty as that the priſoner 
might plead and be tried. hich can never be 
done from Returns, but only by Appeals or Indict- 
ments, wherein the offence is in ſpecial ſet forth by 
time, place, and all circumſtances. Or, if they had, 
in this caſe of Ruſſel, expected or conſidered ſuch a 
certainty, they ought not to have let him into main- 
prize, or bailed him ; but clearly diſmiſſed him. 
For, if an appeal, which is an accuſation, were 
brought againſt a man, or an indictment put in de di- 
verſis murdris, or de murdro, generally : or, de prodi- 
tione generally ; clearly, upon ſuch an appeal or in- 
dictment, the Court would not put the party neither 
to anſwer, nor ſo much as to the trouble of bail or 
1 becauſe ſuch a charge that way, were 
merely void. For in appeals and indictments, the 
particular circumſtance, and the ſpecial offence muſt 
always be ſet forth, or elſe they are void ; but, in 
Returns, the general expreſſion is ſufficient for the 
Court to judge, whether the offence be ſuch, as 
that the priſoner ought to be bailed or no, as the 
common and moſt known practice is. So that the 
firſt objection is of no force. For the ſecond, it is 
certain, that the words fangentes regem, and contra 
regem, in matter of offences, occurring in our Laws, 
are taken as ſynonimous. As in 25 Ed. III. Sar. 
de clero, cap. 4. we have Treaſons or Felonies, touch- 
ants auters perſons que le roy meſme ou ſon royal 
majeſtie, /ouching others than the Ring; which is 
the ſame with, being againſt others than the King, or 
beides the King ; that is, petit Trea ſons, (which are 
both Treaſons and Felonies) as it appears in Sam- 
ford, J. 2. c. 43. fol. 124. . High-Treaſon being 
touching the King, or againſt the King, or extendin 
to the King; which is the ſame in 25 Ed. III. 
proditionibus. Where the ſenſe of the words appears 
by a Law made but few years after this very caſe of 
Ruſſel. So in Weſtmin. 1. ch. 15. Treaſon que touchs 
le roy meſme, is expreſsly for Treaſon againſt the 
5 
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King ; that is, High-Treaſon. And Brafon, fol. 
119. . F. 2. calls the counterfeiting the Great Seal, 
which is High · Treaſon to this day, Crimen læſæ ma- 
jeftatis, quod tangit coronam Regis, or T1 reaſon againſt 
ibe King. And in this latter age, we ſee in the Sta- 
tute of 14 Eliz. cap. 2. that Treaſon touching the 
perſon of the Queen, and Treaſon concerning the per- 
ſon of the Queen, are both as the ſame, and both for 
Treaſons againſt the Queen s perſon. So that tangentes 
regem, and contra regem, denote the ſelf-ſame thing 
in the Law, and for that matter, Ruſſel's caſe, and 
this Return are of the ſelf-ſame nature. Now for 
the third objection concerning the King's warrant 
and command in this preſent caſe, which is not in 
that of Ruſſel's, but only the accuſation, or charge, 
and command of a Subject. For the command 
ſingly conſidered, it is clearly againſt the Petition of 
Right: But if it be conſidered here (as it ought) 
joined with the cauſe of commitment, then the 
cauſe is only conſiderable by itſelf, as expreſſed by 
the warrant. But there is no Book-cale, Act of 
Parliament, or other teſtimony of Law with us, 
that in this kind of conſideration makes any diffe- 
rence between the expreſſion of an offence, in a 
Return of the King's warrant, and the expreſſion of 
it in a Return of a Subject. For all Returns of this 
kind, in judgment of Law, are ſuppoſed true; and 
the ſole point examinable, for matter of bail, is 
the nature of the offence; unleſs the commitment 
were by one that might not commit, or that ſome 
other circumſtance, not concerning theſe matters, 
were in the caſe, And beſides, in 22 Hen. VIII. rot. 
38. Parker's caſe, & 1 Hen, VIII. rot......... 
the King's command for commitment for Murder, 
and other offences of high nature, hath been in the 
Return, where the Priſoner was bailed. Nor will 
there remain any colour of teſtimony to maintain 
this laſt objection. 

And as againſt this cafe of Ruſſe! (which is ſo fully 
in the point) theſe objections may be made; ſo a- 
gainſt the main, the concluſion, it may be objected 
out of thoſe old Authors, Bracton, Glanville and 
Hengham ; that Brafon in expreſs words, makes 
ſeditio domini Regis to be Treaſon: Si quis aliquid 

erit (ſaith he, fol. 118. b.) ad ſeditionem domini 
Nis vel exercitus ſui, vel procurantibus auxilium & 
confilium præbuerit vel conſenſum, it is crimen leſ# 


to be puniſhed with death, and ſo ſuppoſes 
it Hig 


h-Treaſon. So Glanville, Si quis machinatus 
fuerit, vel aliquid fecerit, in mortem Regis, vel ſedi- 
tionem regni, vel exercitus ; he faith it is likewiſe 
Treaſon. And Hengham bringing examples of the 
700 de crimine 5 1 majeſtatis, _ ut de nece 
vel ſeditione per ſonæ domini Regis, vel regni, vel ex- 
— — whe we ſee, 2 Regis, 7 or 
exercitus, is ſuppoſed Treaſon. But the anſwers 
to the authority of theſe old Authors is various, 
Firſt, However they were all three (if at leaſt that 
of Glanville be the work of Sir Randal Glanville, 
Chief- Juſtice of England under Hen. II.) learned and 
famous Judges in their ages, yet they lived ſo long 
ſince, and the reſt of the particulars of which they 
write, are ſo different (whether we obſerve the Pleas 
of the Crown in them, or the Pleas between 
and party) from the practice and eftabiſhed Laws 
of the enſuing ages, that their authority is of flight 
or no moment, for direction in judgment of the Law 
at this day, though it be very conſiderable in examina- 
tion what the Law was in their times ; and that way 
it ſometimes is uſed as an ornament in argument on- 
ly,as it is ſaid in the commen/aries of them. The firſt 
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of them died about 400 years ſince z the ſecond, about 
3503 and Hengbam about 300 years paſt. Second- 
95 The words of ſeditio Regis, or regni, are an ob- 
cure expreſſion, and hardly ſo intelligible as that we 
may know what they meant. For what can ſedition of 
the King mean, in Engliſh, or in Latin, as they ex- 
preſs it? And if it be taken for ſedition againſt the King 
(as indeed the like words are interpreted in Scottiſh, 
out of the Regiam majeſtatem, by Mr. Skene) it muſt 
be ſo taken againſt all Grammar, and uſual context 
of words; for no more than tumultus Regis, rebeilis 
Regis, inſurreflio Regis, is tumult againſt the King, 
or rebellion againſt the King, or inſurrettion againſt ** 
King, is ſeditio Regis, in force of Language, ſedition 
ogainſt the King. Thirdly, Admit it be rightly ta- 
ken for ſedition againſt the King, in thoſe old Authors, 
yet the Statute of 25 Edw. III. de proditionibus, ſo 
ſettles the Law for Treaſon, that whatſoever was 
Treaſon before that Act, and is not compriſed with- 
in that Act, is no Treaſon at this day, unleſs ſome 
ſpecial Act of Parliament have ordained it. Fourth- 
ly, The conſtant courſe of teſtimonies, as they are 
before ſhewed, fince the 25 of Ed. III. prove ex- 
E that only ſedition againſt the King is taken 
or a leſs offence, and mere treſpaſs. Fifthly, In 
particular offences, we ſee Bracton, (whoſe autho- 
rity is the chief of the three, whether we regard the 
expreſſion, or the quality of the writer) differs 
much from the Common Law of the later ages: and 
ſo much, that he is directly, in ſome things of great 
moment, contrary to the clear known Law, both 
of the preſent and of ancient times. As, he allows 
no killing of a man to be Murder, but what is done 
ſo ſecretly, that it is not known who doth it. Brac- 
ton, I. 3. de Corona, fol. 134. 5. & 135. And 
that if : offender be taken, or, if the party hurt 
live long enough to diſcover him that hurt him, 
though he die afterward, it is (faith he) no Mur- 
der. Which is directly contrary to the Law, yet 
altered by no ſpecial Act of Parliament. So, Si 
quis alterius virilia abſciderit, & libidinis cauſa, vel 
commercii caſtraverit, ſequitur (ſaith he) p. 144. 6. 
§. 3.) pena aliguando capitalis, aliquando perpetuum 
exilium, cum omnium bonorum ademptione; whereas 
there isno ſuch thing in the Laws of England. But 
indeed, by the Civil Law, Qui hominem libidinis, 
vel promercii cauſa caſtraverit, pena legis Cornelie 
de ficariis punitur ; that is, is puniſhable capitally. 
Cornel. de ficariis. l. 3. $.4. &. 4.8. 
ult, Whence doubtleſs Bracton (who cites often, 
to other purpoſes, the very texts and words, and 
tes the places of the Digeſts, and the Code) had 
that puniſhment for ſuch as gelded men. And thence 
alſo had, by all likelihood, that touching ſedition. 
For, by the Civil Law, all ſedition, publick raiſing 
of tumults, gathering armed men, without publick 
authority; and whatſoever is but with us as a com- 
motion or riot, is Treaſon (crimen leſæ majeſtatis) and 
capital, To which purpoſe there be divers texts in 
that Law F. ad leg. Juliam majeſt. I. 1. & de penis, 
J. 38. F. 2. de appellationibus, l. 16. C. de ſeditiofis, 
J. 1. 2. Sc. which doubtleſs he both read, and 
often followed: and by concitatores ſeditionis, or flir- 
rers up of ſedition, by that very name were condem- 
ned as capital Traitors. But this was never, for 
ought appears, Law in England ; but the contrary 
appears plain enough by what is already ſaid. 
Sixthly, or anſwer to the objections out of Braon 
and Glanville, if their authority ſhall be taken ſuf- 
ficient to maintain /edition to be Treaſon ; then will 
it be as reaſonable to prove, that in ſuch a caſe bail 
| H h 2 alſo 
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alſo ſhould be taken. For Bra#on faith expreſsly 
of that and other Treaſons that he joins with it, 
that the priſoner ought to be bailed, unleſs an accuſer 

be preſent. Si guis, ſaith he, de hoc crimine defama- 
tus fuerit, tunc videndum erat ulrum appareat accuſa- 
tor, vel non; fi autem nullus appareat, niſi ſola fama 
que tantum apud bones & graves oriatur, hic ſatvo at- 
tachiabitur per ſalvos & ſecuros plegios ; vel fi plegios 
non habuerit, per carceris incluſionem, donec de cri- 
mine ſibi impaſito veritas inguiratur. And Glanville 
faith expreſsly, that although an accuſer be preſent, 
yet he is to be bailed, Etiamftaccuſator fuerit (faith 
he) accuſatus dimittitur per plegios ; aut fi non fuerit, 
in carcerem dimittitur. So that either the authority 
of theſe old Authors is of no moment, for the rea- 
ſons before ſhewed; or if it be valuable, and that 
advantage muſt be taken from them, it is as 
reaſonable that their other opinion, for the bail, be 
as well accepted and allowed of in this caſe. But 
there remains, perhaps, one objection, out of the 
opinions of Trefilian and Belknap, the two Chief- 
Juſtices ; and of Holt, Fulthorp, and Burgh, Juftices 
of the Common-Pleas, and Lockon, one of the King's 
Serjeants in 11 Rich. II. (Vide 21 Rich, II. c. 11. 
ſee the Roll :) Who being, among other things, 
demanded at Nottingham by the King, and charged 
to anſwer, upon their faith and legiance to the King, 
how they ought to be puniſhed that did interrupt 
the King, ſo that he might not exerciſe thoſe things 
that pertaineth to his regality and prerogative z (in 
Which words perhaps, may be included all kind of 
ſedition againſt any proceeding, proceſs, or ordi- 
nary command of the King) with one aſſent they 
anſwered, That they ought to be puniſhed as Trai- 
tors. And if that were Law, it were hard to find a 
ſedition againſt the King, but that it were Treaſon, 
For all his proceedings, proceſs, and ordinary com- 
mands, belong to his regality, and prerogative, and 
every {edition againſt him, is a kind of interruption 
of the exerciſe, at leaſt of thoſe proceedings, pro- 


ceſs, and ordinary commands. 
It is true, that in the 11 of Rich. II. ſuch an 


anſwer, among divers others of like nature, were 


given by thoſe Judges, and that Serjeant ; and they 
put their Seals alſo to them, But it is as true, that 
for theſe very anſwers they were accuſed by the 
Commons in Parliament, the ſelf-ſame year, where 
they anſwered upon the accuſation: Firſt, That the 
anſwers were written in the original to which their 
Seals were put, otherwiſe than their meaning was, in 
ſome part. Secondly, That they had been threat- 
ned to make no other anſwer than what might agree 
with the King's liking. Thirdly, That their an- 
ſwers proceeded not of their free-will, but for fear 
of death; and that ſome of them had revealed as 
much to the Earl of Kent, deſiring him to witneſs 
as much hereafter if time ſerved. Rot. Parl. 11 
Rich. II. n. 14. & tide Stat, 11 Rich. II. c. 3, 5, 
Sc. Notwithſtanding all which, at the inſtance of 


the Commons, they were judged all by Declaration 


in Parliament made by the King and Commons 
(which was according to the Act of 25 Ed III. 
and ſo by Act of Parliament) to be Traitors, and 
to ſuffer as in caſe of Treaſon ;' good part of which 
proceeding is remembered in the Statutes of that 
year, but much more in the Rolls of that Parlia- 
ment. And although in- the Parliament- of 21-of 
Rich. II. that Parliament, and in particular, this 
procceding againſt the Judges, were wholly an- 
nulled, and their anſwers adjudged good; as ap- 
pears in the printed Statutes of that year, 21 Rich, 
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II. c. 12. yet in the uſt of Hen. IV. it was de- 
clared by Parliament, 1 Hen. IV. c. 3. that this 
proceeding of Parliament of 21 of Rich. II. being 
cauſed by a certain number only, of the Members 
of Parliament, and that the Statutes, Judgments, 
Ordinances, and Eftabliſhments, were made, ordain- 
ed, and given erroneoufly and deceitfully in great diſ. 
Beriſon and final deftruftien, and undoing of the liege 
people of the.realm. Where alſo it was further de- 
clared and adjudged, in the ſame Parliament, that 
all the Parliament of 21 Rich. II. and all circum- 


ſtances and dependents thereupon to be of no force or 


value, but annulled. And beſides, that the Parlia- 
ment of the 11th of Rich. II. wherein thoſe Judges 
were condemned as Traitors, for that anſwer, and 
all the reſt of that kind, ſhould be firmly holden and 
kept, after the purport and effet# of the ſame, as a 
thing made for the great honour and common profit of 
the Realm. So that that anſwer of the Judges, in 
the 11 of Rich. II. fo. highly condemned as falſe 
and erroneous, by two Parliaments, both which 
have to this day continued in firm ſtrength, is of no 
weight to prove that ſedition againſt the King is Trea- 
fon. Nor doth any thing elſe prove it, but the con- 
trary is manifeſted by the arguments before urged. 
And by conſequence, it is only treſpaſs againſt the 
King, and puniſhable by fine and impriſonment, 
and therefore the priſoner returned to ſtand com- 
= | 5 or ſtirring it up againſt the King ought to 
iled, | | 


Some days after Sir Rob. Heath, the King's Attor- 
ney-General, argued, That this return was good, 
and that the parties ought not to be bailed : And 
that within the return there appears good cauſe of 
their commitment, and of their detaining allo. 
The caſe ĩs great in expectation and conſequence: and 
concerns the liberty of the ſubje& on the one part, 
whereof the argument is plauſible ; and on the other 
70 it concerns the ſafety and ſovereignty of the 

ing, which is a thing of great weight. The con- 
ſideration of both pertains to you the Judges, with- 
out ſlighting the one, or too much elevating the 
other. The Return, which now is before you, is 
entire; but I will firſt conſider it as divided in 

arts. Firſt, the firſt Warrant, which is that of 
the Lords of the Privy- Council, is general, that it 
was by the command of the Lord the King: and 
this in former times was held a very good return, 
when due reſpect and reverence was given to govern- 
ment; but, Tempora mutantur. And this return is 
no way weakned by any latter opinion; for notwith- 

ſtanding that, the firſt commitment of a man ma 
be general: for if upon the return, the true cauſe 
ſhould be reveal'd to the Goaler, by this means, 
faults ſhould be publiſhed and divulged before their 
puniſhment, and ſo the complices - of the fact will 
eſcape, and it is not fit that the Goaler, which is 
but a miniſterial Officer, ſhould be acquainted with 
the ſecrets of the cauſe. But when the cauſe is return- 
ed in Court, more certainty is requiſite z for then 
(as it hath been objected) ſomething ought to be 
expreſſed to which the party may anſwer, and upon 
which the Court may ground their judgment. And 
to this purpoſe, the Petition of Right hath been 
much inſiſted upon; but the Law is not altered by 
it, but remains as it was before. And this will appear 
upon the view of all the parts of the Petition. 1. The 
occaſion of the Petition, and the grievance, is ſhewed 
in theſe words, Divers of your Subjects have been 
of late impriſoned, without any cauſe ſhewed, &c. But 
in 


1629. 


in this return there is a cauſe ſhewed, to which the 

ies may anſwer, Then, 2. the prayer of the 
Petition is, That no freeman, in any ſuch manner 
as before is mentioned, be impriſoned or detained ; 
that is, ſuch manner of impriſonment, the ground 
whereof doth not appear. Then the anſwer of the 
King to the Petition was in ſundry words; 2 June 
1628. in theſe words, The King willeth, that right 
be done according to the Laws and Cuſtoms of the Realm, 
Sc. Which anſwer gave not ſatisfaction. And af- 
tet wards his anſwer was in a Parliamentary Phraſe, 
Soit droit fait come eſt defire. But afterwards on the 
26 of June, 1628, the King expreſſed his intention 
and meaning in the ſaid anſwer. ** It muſt be con- 
&« ceived, that I have granted no new, but only con- 
t firmed the ancient Liberties of my ſubjects, Sc.“ 
A Petition in Parliament is not a Law, yet it is for 
the honour and dignity of the King, to obſerve and 
keep it faithfully ; but it is the duty of the people 
not to ſtretch it beyond the words and intention of 
the King. And no other conſtruftion can be made 
of the Petition, than to take it as a confirmation of 
the antient liberties and rights of the ſubjects. So 
that now the caſe remains in the ſame quality and 
degree, as it was before the Petition. . Therefore 
we will now conſider, how the Law was taken be- 
fore the Petition; and for the diſcuſſing thereof, 
we will examine the ſecond part of the Return, and 
in it, two things, 1. If the Return, as it is now made, 
ſhall be intended for true. 2. Admit that it is true, 
if there be any offence contained within it, which is 
good to detain. the priſoners. For the firſt, it is 
clear, that the cauſe ſhall be intended true which is 
return'd, though in truth it be falſe ; and ſo are 9 
H. VI. 44. and F. Corpus cum cauſa, and 2. Coke's Rep. 
11. p. 93. Bagg's calc. 2. It ſeems, that there is ſuch 
a crime contain'd in this return, which is a good 
cauſe for detaining the Priſoners. It is true, that it 
was confidently urged in Parliament, in 3 Car. that 
general returns, that were committed by the com- 
mand of the Lord the King are not good : and that 
thoſe arguments remain as monuments on record, in 
the upper Houſe of Parliament; but I will not ad- 
mit them for Law. But I will remember what was 
the opinion of former times, 22 H. VI. 52. by New- 
ton; a man committed by the command of the 
King, is not repleviſable. And the opinion cannot 
be intended of a replevin made by the Sheriff, be- 
cauſe the principal caſe there is upon a return in this 
Court: 33 H. VI. 28. Poyning's caſe, where the 
return was, That he was committed by the Lords 
of the Council, and it was admitted good. It is 
true, that this opinion is grounded upon Hef. 1. 
c. 15. but I will not inſiſt upon it. But the conſtant 
opinion hath always been, that a man committed 
by the command of the King is not bailable. In 
9 H. VI. 44. it is ſaid, That if one be taken upon 
the King's ſuit, the Court will not grant a ſuperſe- 
deas. The contrary opinion is grounded upon 
Magna Charta, which is a general Law, and lite- 
rally hath no ſenſe to that purpoſe ; and it is con- 
trary to the uſual practice in criminal cauſes, in which 
the impriſonment is always lawful until the Trial, 
altho* it be made by a Juſtice of Peace, or Con- 
ſtable. And that a man committed by the com- 
mand of the King, or Privy-Council, is not bail- 
able, he cited 1 Jacobi, Sir Jobn Brocket's caſe, 8 
Jacobi, Thomas Ceſar's caſe. 12 Fac. James Demai- 
fires's caſe. 43 Eliz. William Rinch's caſe. And 
in the caſe M. 36 Elix. and 4 and 5 Eliz. Richard 
Tbimelby's cale, And ſaid, that there are innume- 


on an Habeas Corpus. 
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rable precedents to this purpoſe. M. 21 & 22 Eliz, 
upon the return of an Habeas Corpus it appears, that 
Michael Page was committed by the command of 
the Lord the King, but was not delivered; and 
after was arraigned in this Court, and loſt his hand. 
And at the ſame time, Stubbs was committed by 
the command of the Lord the King, for ſeditious 
words and rumours, and he loſt his hand alſo upon 
the ſame Trial. M. 17 & 18 Eliz. upon Ha- 
beas Corpus for Jobn Loan, it was returned, That 
he was committed for divulging ſundry ſeditious 
writings, and he was remanded. And 7 H. VII. 
roll. 6. Rug's caſe ; and roll. 13. Chaſe's caſe, where 
the return was, That they were committed by the 
command of the Lord the King, and they were not 
delivered: and this was alſo the opinion in this 
Court, M. 3 Car. and after the ſaid time the Law 
is not altered; and ſo, I hope, neither are your opi- 
nions. h 
But to conſider the particular cauſe mentioned 
in the return, I will not rely upon the firſt part of 
the words, although they be of great weight, bur 
only upon the laſt words, for ſtirring up of 
ſedition againſt Us. But it hath been objected, 
that Sedition is not a word known in the Law : But 
I marvel that the ſignification of the word is not 
underftood, when it is joined with the words, —— 
againſt us, — this ought to be underſtood, Sedition 
againſt the King, in his politick capacity. Sedition 
hath ſundry acceptations, according to the ſubject 
handled, as it appears\Cote's 4 Rep. p. 13. Lord 
CromwelPs caſe, which hath been cited. If it be 
ſpoken of a man, that he is ſeditious, if it be of a 
Company in London, it ſhall be underſtood ſedition 
in the Company; if it be ſpoken of a Soldier, it 
ſhall be taken for mutinous. Mr. Liltleton, who 
argued this caſe, very well ſaid, That Tacitus uſed 
this word, and it is true; and he ſays, That there are 
two manners of ſeditions, Seditio armata & togata 
and the laſt is more dangerous than the former. But 
couple it with the ſubſequent words here, [againſt 
Us] the interpretation and ſenſe thereof is eaſy, and 
loquendum ut vulgus. Mr. Littleton ſhews the ac- 
ceptation of this word in divers places of Scripture, 
and I will not reje& them, for they make for me; 
20 Numb. 3. the Latio is, —populi ver ſunt in ſedi- 
tionem; and it is engliſhed—murmuring—but clear- 
ly it was High-Treaſon againſt the Governor, and 
od himſelf. 26 Numb. g. in ſeditione Corah—it is 
manifeſt, that that was a great Inſurrection. 12 Jud. 
I. facta eſt ergo ſeditio in Epbraim, The Ephraimites 
roſe againſt Jepbiba; and he at the ſame time was 
their Judge and Governor, ſo it was the height 
of Inſurrection. It is true, that in 15 As 2. facta 
eſt ſeditio; and in ſome tranſlations it is, Orta eſt re- 
Pugnantia non par va, for it may be taken in ſeveral 
ſenſes. 19 As 40. the Town-Clerk there knew 
not how to anſwer for ibis day's ſedition, or inſurrec- 
tion; and no doubt he was in great peril, for it was 
a great inſurrection: and I wiſh the greater ones 
were as circumſpect as he was. 24 As 5. Tertullus 
accuſed Paul of ſedition, and doubtleſs it was con- 
ceived a great offence, if you conſider the time and 
other circumſtances, for they were Heathens and 
Romans. And although he in very truth taught 
the Goſpel of God, yet he was taken for a peſtilent 
fellow, and as a perſuader to ſhake off Government. 
Bratton, lib. 3. de Corona, c. 2. ranks Sedition amongſt 
the crimes læſæ Majeſtatis. But it hath been ob- 
jected, that if it be a capital offence, it ought to be 
Felony or Treaſon. To this I ſay, that it —_— 


be Felony, but it may be Treaſon, for any thing 
that appears. It is true, that by the Statute of 25 


E. III. Treaſons are declared, and nothing ſhall be 


called Treaſon, which is not compriſed within the 
ſaid Statute, unleſs it be declared ſo by Act of Par- 
liament. But upon Indictment of Treaſon, ſuch 
Sedition as this may be given in evidence, and per- 
haps will prove Treaſon. And the return is not, 
that he was ſeditious, which ſhews only an inclina- 
tion; but that he ſtirred up ſedition, which may be 
Treaſon, if the evidence will bear it. In divers 
Acts of Parliament, notice is taken of this word 
- [Seditio] and it is always coupled with Inſurrection 
or Rebellion, as appears by the Statutes of g R. II. 
c. 6. 17 R. II. c. 8. 2 H. V. c. 9. 8 H. VI. c. 14. 
3 4E. VI. c. 5. 2 KR. II. c. 5. 1 & 2 Phil. & 
Mar. c. 2, 1 Eliz. c. 7. 13 Eliz. c. 2. 23 Eliz. c. 2. 
27 Eliz. c. 2. and 35 Elix. c. 1. all which were cited 
before; and they prove, that Sedition is a word well 
known in the Law, and of dangerous conſequence, 
and which cannot be expounded in good ſenſe. 
Wherefore, as to the nature of the offence, I leave 
it to the Court. But out of theſe Statutes it appears, 
that there is a narrow difference between it and 
Treaſon, if there be any at all. 


3dly, As to the Objections which have been 
made, I will give a ſhort anſwer to them. 

1. It was objected, That every impriſonment is 
either for cuſtody, or puniſhment ; the laſt is al- 
ways after the Judgment given for the offence ; and 
if it be but for cuſtody, the Party upon tender of 
ſufficient Mainpernors is bailable. I conſeſs, that 
this difference is true, but not in all reſpects ; for I 
deny, that a man is always bailable, when impri- 
ſonment is impoſed upon him for cuſtody : For 
impriſonment is for two intents ; the one is, that 
the Party which had offended, ſhould not avoid 
the judgment of Law ; the ſecond is, that he ſhall 
not do harm in the interim during his Trial ; and 
the Law is careful in this point. But it hath been 
ſaid, That although the party be bailed, yet he is 
impriſoned. I deny that, for ſo is 1 H. IV. 6. If 
the Party come not at the day, the Bail ſhall be 
impriſoned ; but yet the Bail ſhall not ſuffer the 
ſame puniſhment which ought to have been inflicted 
upon the Party ; as if it were for Treaſon, the Bail 
ſhall not anſwer for the fault, but only for the body. 
Serjeant Berkley did well call a ſeditious man an In- 
cendiary to the Government, and, as commune in- 
cendium, is to be reſtrained of his Liberty. And 
he put 22 E. IV. and 22 aff. 56. that a mad-man 
may be reſtrained, to prevent the hurt he would 
otherwiſe do himſelf and others. A ſeditious man 
is as a mad · man in the publick ſtate of the Common- 
wealth, and therefore ought to be reſtrained. And 
it appears by the Writ de Leproſo amovendo, that a 
Leper is to be removed, and, in a manner, impri- 
ſoned, for the contagion of the diſeaſe ; and this 
is for the Safeguard of others, leſt his Ly in- 
fect others. The application is eaſy, and by the 
Statute of 1 Fac. c. 33. is reſtrained to keep within 
doors z and if he go abroad, any man may juſtify 
the killing of him. The infection of Sedition is as 
dangerous as any of theſe diſeaſes, therefore it is 
not ſafe to let ſeditious men to bail, or at liberty; 
and in dangerous caſes, the wiſeſt way is, to make 
all ſafe. In all caſes of this nature, much is left to 
the diſcretion of the Court. The caſe of M. 9g E. 
III. roll. 39. Ruſſel, hath been objected, to be in the 
point; I have viewed the record of that caſe, and 


4 


238 17. Proceedings againſt W. Stroud, Eſp; Ge. 5 Car: I. 


although ic be verbally, yet it is not materially to 
this purpoſe: for the commitment was by a Juſtice 
of North Wales, upon the accuſation of an accuſer ; 
and it was within a ſhort time after the Statute of 5 
E. III. by which it was ordained, That none ſhould 
be impriſoned upon the accuſation of one accuſer : 
but here the detainment is by the King himſelf, for 
ſtirring up of ſedition. And there the return was, 

That he was accuſed of ſeditions and indecencies, 
where the latter word doth qualify the former. And 
there iſſued a Writ of good behaviour, (as the Uſe 
was) to enquire of the truth of the offence ; and it 
was found, that there was no ſuch offence : and then 
upon the ſame return again he was ſet at liberty; 
ſo that the caſe there was ſpecial, and the manner 
of proceedings ſpecial. And I deſire that one 
thing may be obſerved, that Ruſſe] came in here 
upon the Habeas Corpus, 20 Sept. but was not deli- 
vered until Hillary Term following. And for 28 
H. VI. the Duke of Suffolk's caſe, which was ob- 
jected, that the general accuſation of divers Trea- 
ſons was not legal, That is true, becauſe it was in 
Parliament, and in the nature of an accuſation ; and 
being in a Court of Juſtice, it had been unjuſt to 
condemn a man before his Trial; and yet this Court, 
upon probability of a fault, does ofttimes reſtrain a 
man before conviction. But it hath been objected 
in this caſe, They have been a long time impriſoned, 
and no proceedings againſt them. It is well known, 
there have been ſome proceedings againſt them, 
and they declined them ; and alſo more than three 
months is requiſite for the preparation of ſuch pro- 
ceedings, and the King intends to proceed againſt 
them in convenient time. And ſome that were 
offenders in the ſame kind, are already delivered, 
to-wit, Mr. Coryton, and Sir Peter Hayman. There- 
fore if any injury be done to the Priſoners, they 
themſelves are the cauſe of it, for not ſubmitting 
themſelves to the King. And for the inſtance which 
Mr. Littleton uſed of the Judges in 11 K. II. altho? 
they ſuffered for their opinions given to the King, I 
deſire, that the time when their opinion was deli- 
vered, may be conſidered, to-wit, in the time of 
R. II. and the time when they ſuffered, to-wit, in 
the time of H. IV: And it was the ſaying of a 
Noble Gentleman, the Lord Egerton, That Belk- 
nap ſuffered rather by the potency of his enemies, 
than the greatneſs of his offence: And yet it is to be 
confeſſed, that they might have given better coun- 
ſel ; but there was no time to diſpute of the juſtneſs 
of their counſel, when the ſword was in the hands 
of the Conqueror. 

What hath been relied upon is the reſolution of 
all the Juſtices of Zngland in 34 Eliz. which reſolu- 
tion is now regiſtred in the upper Houſe of Parlia- 
ment, at the requeſt of the Commons, in Tertio Ca- 
roli Regis; but J leave it to you, as that reſolution 
ſhall ſway your Judgments. The ſaid reſolution is, 
That the cauſe ought to be certified in the generali- 
ty, or ſpeciality ; and here the general cauſe is cer- 
tified at leaſt, if the ſpecial be not ſo: and upon the 
whole matter, the bailment of theſe priſoners is left 
to your diſcretion ; and I have ſhewed to you the 
diſcretion of your predeceſſors. And if any dan- 
ger appear to you in their bailment, I am confident 
that ye will not bail them, if any danger may en- 
ſue; but firſt ye are to conſult with the King, and 
he will ſhew you where the danger reſts. There- 
fore fon the whole matter I pray, that they be re- 


When 


— 
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When the Court was ready to have delivered their 
opinions in this great buſineſs, the Priſoners were 
not brought to the Bar, according to the rule of the 
Court, Therefore proclamation was made, for the 
keepers of the ſeveral priſons to bring in ___ 
ſoners; but none of them appeared, except the Mar- 
ſhal of the King*s-Bench, who informed the Court 
that Mr. Stroud, who was in his cuſtody, was re- 
moved yeſterday, and put in the Tower of London 
by the King's own Warrant : and fo it was done 
with the other priſoners, for each of them was re- 
moved out of his Prifon in which he was before. 
But notwithſtanding, it was, prayed by the Counſel 
for the priſoners, that the Court would deliver their 
opinion as to the matter in Law : but the Court 
refuſed to do that, becauſe it was to no purpoſe; 
for the priſoners being abſent, they could not be 
bailed, delivered, or remanded. 

The dorm, before, there came a Letter to the 
Judges of this Court from the King himſelf, inform- 
ing the Court with the reaſons, wherefore the pri- 
ſoners were not ſuffered to come at the day ap- 
pointed for the reſolution of the Judges. 


To our Truſty and Well-beloved, our Chief-Juſtice, 
and the reſt of our Juſtices of our Bench. 
9 
6 Ruſty and Well-beloved, we ou 
* T well. Whereas by our ſpecial be 
„ ment we have lately removed Sir Miles Hobart, 
« Walter Long, and Will. Stroud, from the ſeveral 
« Priſons where they were formerly committed, 
* and have now ſent them to our Tower of London; 
« underſtanding, there are various conſtructions 
„made thereof, according to the ſeveral apprehen- 
„ fjons of thoſe who diſcourſe of it, as if we had 
« done it to decline the courſe of Juſtice; we have 
„ therefore thought fit to let you know the true 
« reaſon and occaſion thereof ; as alſo, why we 
« commanded thoſe and the other priſoners ſhould 
* not come before you the laſt day. We (having 
heard how moſt of them a while ſince did carry 
« themſelves inſolently and unmannerly both to- 
© wards us and your Lordſhips) were and are very 
« ſenſible thereof; and though we hear yourſelves 
„gave them ſome admonition for that miſcarriage, 
yet we could not but reſent our Honour, and the 
„Honour of ſo great a Court of Juſtice io far, as 
« to let the World know how much we diſlike the 
„ ſame: And having underſtood, that your Lord- 
u ſhips, and the reſt of our Judges and Barons of 
* our Court of Common-Pleas and Exchequer 
« (whoſe advices and judgments we have deſired in 
this great buſineſs, ſo much concerning our Go- 
« vernment) have not yet reſolved the main queſ- 
© tion; we did not think the preſence of thoſe 
„ priſoners necefſary ; and until we ſhould find 
* their temper and diſcretions to be ſuch as may 
* deferve it, we were not willing to afford them fa- 
* vour, Nevertheleſs, the reſpect we bear to the 
„proceedings of that Court, hath cauſed us to 
give way, that Se/den and Valentine ſhould attend 
you to-morrow, they being ſufficient to appear 
before you, ſince you cannot as yet give any re- 
* ſolute opinion in the main point in queſtion, 


* Mr. Whitelecke in his Memorials, page 13. fays, My 1 and highly complain 
, t if Bp. Laud went on in 


the Judges for their opifiions beforehand ; and ſai 


on an Habeas Corpus. 
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Given under our Signet at our Manour at Greenwich, 
this 24 Juni, in the fifth year of our Reign. 


Within three hours aftet the receipt of thoſe Let- 
ters, other Letters were brought unto the ſaid 
Judges, as followeth. | | 


To our Truſty and Well-beloved, our Chief-Yuftice, 
and the reft F our Juſtices of our Bench. 


C. R. | 
4e Ruſty and Well- beloved, We t you 
1 T ell Whereas by our Letters of this 47 
« date, we gave you to underſtand our pleaſure, 
«© That of thoſe Priſoners which, by our command- 
ment, are kept in our Tower of London, Selden 


and Valentine ſhould be brought to-morrow be- 


fore you; now upon more mature deliberation, 
« we have reſolved, That all of them ſhall receive 
« the ſame treatment, and that none ſhall come 
before you, until we have cauſe given us to be- 
e lieve they will make a better demonſtration of 
their Modeſty and Civility, both towards us and 
«« your Lordſhips, than at their laſt appearance 
« they did.“ 
Given undet our Signet at Greenwich, this 
24th day of June, in the fifth year 
of our Reign. "= 


So the Court this Term delivered no opinion, and 
the impriſoned Gentlemen continued in reſtraint all 
the long Vacation. 

Towards the latter end of this Vacation, all the 
Juſtices of the King's-Bench, being then in the 
Country, received every one of them a Letter to be 
at Serjeants Inn upon Michaelmas- Day. Theſe Let- 
ters were from the Council- Table; and the cauſe 
expreſſed in them, was, That bis Majeſty bad preſent 
and urgent occafion to uſe their ſervice. The Judges 
came up accordingly on Tue/day, being Michael- 
*mas-Day. The next morning about four o'clock, 
Letters were brought to the Chief-Juſtice from Mr. 
Trumbal, Clerk of the Council then attending, that 
he and Judge Whitelocke, one of the Judges of that 
Court, ſhould attend the King that morning ſo ſoon 
as conveniently * could: which the Chief - Juſtice 
and that Judge did at Hampton that morning; 
where the King taking them apart from the Coun- 
cil, fell upon the buſineſs of the Gentlemen in the 
Tower, and was contented they ſhould be _— 
notwithſtanding their obſtinacy, in that they woul 
not give the King a Petition, expreſſing, That they 
were ſorry be was offended with them. He ſhewed 
his purpoſe to proceed againſt them by the Com- 
mon-Law in the King*s-Bench, and to leave his pro- 
ceeding in the Star-Chamber, Divers other matters 
he propoſed to the ſaid Judges by way of advice ®, 
and ſeemed well contented with what they anſwered, 
though it was not to his mind ; which was, That 
the offences were not capital, and that by the Law 
the priſoners ought to be bailed, giving ſecurity for 
their good behaviour. Whereupon the King told 
them, That be would never be offended with bis Judges, 
ſo they dealt plainly with him, and did not anſwer bim 


by Oracles and Riddles f. 
The 
inſt this way, of ſending to 
s way, he would kindle a Flame in the Nation. 


+ Mr. Whitelocke, in his Memorials of the Eg Affairs, p. 14. (Edit. 1732.) The Judges were ſomewhat perplexed about 


the Habeas Corpus for the Parliament-men, and wrote an humble and ſtout letter to the King, That by their oaths they were to bail 
the priſoners ; but thought fit, before they did it, or publifſÞ*d their opinions therein, to inform his Majeſty thereof, and humbly to adviſe 
bim (as bad been done Ly bi; noble progenitors, in like caſe) to ſend a direction to his Jufficer of his Bench, to bail the priſoners. * 


— 


240 17. Proceedings againſt W. Stroud, Kii; c. 5, 6 Car. I. 


The firſt day of Micbaelmas. Term it was moved 

by Mr. Mefon, to have the reſolution of the Judges; 
and the Court with one voice ſaid, That they are 
now content that they ſhould be bailed, but that 
they ought to find Sureties alſo for the good beha- 
viour. And Juſtice Jones ſaid, That ſo it was 
done in the caſe which had been often remembred to 
another purpoſe, to- wit, Ruſſel's cafe in 9 E. III. 
To which Mr. Selden anſwered (with whom all the 
other priſoners agreed in opinion) That they have 
their Sureties ready for the bail, but not for the good 
behaviour; and deſire, that the bail might firſt be 
accepted, and that they be not urged to the other; 
and that for theſe reaſons : 
* Firſt, The caſe here hath long depended in 
Court (and they have been impriſoned for theſe 
thirty weeks) and it had been oftentimes argued on 
the one fide and the other; and thoſe that argued 
for the King, always demanded that we ſhould be 
remanded ; and thoſe which argued on our fide, de- 
fired that we might be bailed or diſcharged : but it 
was never the deſire of the one ſide or the other, 
that we ſhould be bound to the good behaviour. 
And in the laſt Term four ſeveral days were ap- 
pointed for the reſolution of the Court, and the 
fole point in queſtion was, If bailable or not. There- 
tore he now deſires, that the matter of bail and of 
good behaviour may be ſever'd, and not con- 
fouaded. 

Secondly, Becauſe the finding of Sureties of good 
behaviour is ſeldom urged upon Returns of Felonies 
or Treaſons. And it is but an implication upon the 
Return, that we are culpable of thoſe matters which 
are objected. 

Thirdly, We demand to be bailed in point of 
Right; and if it be not grantable of Right, 
we do not demand it: but the finding of Sureties 
for the good behaviour, is a point of diſcretion 
merely; and we cannot aſſent to it, without great 
offence to the Parliament, where theſe matters 


which are ſurmiſed by Return were acted; and. 


by the Statute of 4 Hen. VIII. all puniſhments 
of ſuch nature are made void and of none effect: 
Therefore, Sc. | 

Court. The Return doth not make mention of 
any thing done in Parliament, and we cannot in a 
judicial way take notice that theſe things were done 
in Parliament. And by Whitelocke, The ſurety of 
good behaviour, is a preventing medicine of the 
damage that may fall out to the Commonwealth; 
and it is an Act of Government and Juriſdiction; 
and not of Law. And by Croke, it is no incon- 
venience to the priſoners : for the ſame bail ſuf- 
ficeth, and all ſhall be written upon one piece of 
Parchment. And Heath, Attorney-General, ſaid, 
T hat by the command of the King he had an infor- 


the Lord-K 


mation ready in his hand to deliver in the Court a- 
inſt them. | : 3 | 
Hyde, Chief-Juſtice. If now you refuſe to find 

Sureties for the good behaviour, and be for that cauſe 

remanded ; perhaps we afterwards will not grant a 

Habeas Corpus for you, inaſmuch as we are made 

acquainted with the cauſe of your impriſonment. 

Aſpley, the King's Serjeant, offered his own bail for 
Mr. Holles, one of the priſoners (who. had married 
his Daughter and Heir) but the Court refuſed it; 
for it is contrary to the courſe of the Court, unleſs 
the priſoner himſelf will become bound allo *, 

And Mr. Long, that had found Sureties in the 
Chief-Juſtice's Chamber, for the good behaviour, 
refuſed to continue his Sureties any longer, inaſ- 
much as they were bound in a great ſum of 2000 /. 
and the good behaviour was a tickliſh point. 
Therefore he was committed to the cuſtody of the 
Marſbal, and all the other priſoners were remanded 
to priſon, becauſe they would not find Sureties for 
the good behaviour. 


Mich. 6 Car. B. R. 

John Selden was committed to the Marſhalſea of 
the King*s-Bench, for not putting in ſureties for his 
good behaviour. There were with him in the ſame 
priſon, Hobart, Stroud, and Valentine. In the end 
of Trinity Term, 6 Car. the Sickneſs increaſing in 
Southwark, the three laſt named made ſuit unto the 
Judges of the King*s-Bench, to be delivered over to 
the Gatebouſe in Weſtminſter, to avoid the danger. 
The Judges thought it Charity, and by Writ: to 
the Marſhal of the King*s-Bench, commanded him 
to deliver them to the Keeper of the Gatehouſe, and 
ſent him a Writ to receive them. Mr. Selden never 
ſent unto them whilſt they were in Town, but when 
they were all gone, made ſuit to the Lord-Trea- 
ſurer to move the King, that to avoid this danger, 
he might be removed to the Gatehouſe ; which he 
did,. and ſent a Warrant under his hand to the 
Marſha), ſignifying his Majeſty's pleaſure to re- 
move him to the Gatehouſe ; accordingly he was 
removed. Thereupon when the Judges came to 
Town in Michaelmas Term, they called the Marſhal 
to account for his priſoner, Mr. Selden; and he 
preſenting unto them the Lord-Treaſurer's Warrant 
by the King's direction, the Judges told him it 
would not ſerve, for he could not be removed but 
by Writ; and upon his Majeſty's pleaſure ſignified, 
it might ſo have been done. And although the 
Judges were out of Town, yet the Clerk of the 
Crown would have made the Writ-upon ſo good a 
Warrant, and it might have been ſubſcribed by the 
Judges at their return, And to avoid the like error 
hereafter, the Court ſent Juſtice Vbitelocte to the 
Lord Treaſurer, to let him know, that Mr. Selden 

h never 


would not acknowledge to my father, who was ſent to him from the reſt of his brethren, about this buſine$, 


that he had ſhewed the judges letter to the ym © but diſſembled the matter, and told him, that he and his brethren muſt attend 
: 


the King at Greenwich, at a day appointed by him. 


Accordingly the Judges attended the King, who was not pleaſed with their determination, but commanded them not to deliver 
any opinion in this caſe without conſulting with the reſt of the Judges; who delayed the buſineſs, and would bear arguments in 
the caſe as well as the Judges of the King's-Bench had done; and fo the bufineſs was put off to the end of the Term. Then 
the Court of King's-Bench being ready to deliver their opinions, the priſoners were removed to other priſons, and a letter came 


to the Judges from the King, 
The Jud 1 8 


ges of the King's- Bench were ſent for by the Lord -· Keeper to be in London on Michaelmas-day ; the Chie 


T hat this was done becauſe of their inſolent carriage at the Bar, And ſo they did not 4 


Juſtice Hyde 


and my father were ſent for to the King at Hampton - Court, who adviſed with them, about the impriſoned Parliament- men, and 
both theſe Judges did what good offices they could, to bring on the King to heal theſe breaches. 

* 'This motion of diſcharging proceeded from the King himſelf, who had conferr'd with the Judges, and had declar'd his con- 
tent the priſoners ſhould be bail'd, notwithſtanding their obſtinacy, that they would not ſo much as preſent a Petition to him to 
expreſs, that They were ſorry he cas offended with them. But the priſoners began now to value themſelves upon their ſuffering, and 
had ſo much countenance from ſeveral of their late Fellow Members, that they would not now accept of adeliverance, but unanimouſly 
refuſed to find Sureties for their behaviour: nay, Mr. Holles was ſo induſtrious to be continued in cuſtody, That when one offer'd 
his own bail, he would not yield to the courſe of the Court, to be himſelf bound with him. And even Mr. Long, who had ac- 
tually found Sureties in the Chief-Juſtice's Chamber, declar'd in Court, that his Sureties ſhould no longer continue, Such a me- 
*rit did they now place in confinement, as to labour againſt their own 2-7 ; and by ſuch glorying in Perſecution to raiſe a 

of Eng 


Popularity to themſelves, and caſt an odium on the King. Kenne!'s Hiſt. 


land, Vol III. pag. 49. 
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1629. 
never looked after any of the Court, but ſought a 
new and irregular way to be removed without them. 
The Lord Treaſurer made a very honourable an- 
ſwer, That he would not move the King for Mr. 
Selden to be removed by this means, until he ſent 
him word, on his credir, that it was a legal way; 
and told that Judge, that Mr. Seiden was at the 
Judges diſpoſe, to remove back when they would, 
for it was not the King's meanibg to do any thing 
contrary to the order of the Court, or their form 
edings: ſo Writs were ſent this Michaelmas 
Term to remove the four priſoners back again to the 
The Caſe of Sir Miles "a and William Stroud 


N the 23d of January, the Attorney Gene- 

ral exhibited two ſeveral Informations, the one 
againſt William Stroud, Eſq; the other againſt Sir 
Miles Hobart, Knight. The charge againſt both of 
them therein, was for ſeveral eſcapes out of the 
priſon of the Gatehouſe: they both pleaded not guil- 
. And their Caſes appeared to be as followeth : 
Thi ſaid William Stroud, and Sir Miles Hobart, were 
by the King's command committed to priſon, for 
miſdemeanors alledged againſt them, in their car- 
riage in the Houſe of Commons at the laſt Parlia- 
ment. Afterward in Trinity Term, Anno 6 Caroli, 
both of them being by order of this Court, and by 
a Warrant from the Attorney-General to be remo- 
ved unto the Gatebonſe; the Warden of the Mar- 
Halſea (where they were before impriſoned) ſent 
the ſaid Stroud to the Keeper of the Gatebouſe, who 
received him into his Houſe lately built, and ad- 
joining to the Priſon of the Gatebouſe, but being no 
rt thereof. After which receipt, the ſame Ahe, 

e licenſed the ſaid S/roud to go with his Keeper un- 
to his Chamber in Gray's- Inn, and there to reſide. 
Sir Miles Hobart was alſo by the ſaid Warden of the 
Marſhalſea, delivered to the Keeper of the Gate- 
bouſe, but being lick, and abiding at his Chamber in 
Fleetftreet, he could not be removed to the Priſon of 
the Gatehouſe, but there continued with his Keeper 
alſo. Afterwards the Sickneſs increaſing in London, 
they (with the licenſe of the Keeper of the Gate- 
houſe, as it was proved) retired with their Under- 
keepers to their ſeveral Houſes in the Country for 
the ſpace of ſix weeks, until Micbaelmas Term then 
next following, when by direction of the ſaid 
Keeper they returned to his Houſe; but in all that 
ſpace it could not be proved, that they were in any 
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part of the old Priſon of the Gaſebouſe, but in the 
new building thereto adjoining; unleſs when they 
once withdrew themſelves to a Cloſe-ſtool, which 
was placed near to the Parlour, and was part of the 
old Prifon of the Gatehouſe. This Evidence was 
given to both the Juries, and both of them returned 
their Verdicts ſeverally, 7 hat they were not Guilty, - 
according to the information exhibited againſt them. 
And in this caſe it was debated at the Bar ahd Bench, 
whether by this receipt and continuance in the new 
houſe only, it may be ſaid, That they ever had 
been impriſoned? And the Judges held, That-their 
voluntary retirement to the Cloſe-Jlool, made them to be 
priſoners. They reſolved alſo, that in this and all 
other caſes, although a Priſoner depart from Pfifon 
with his Keeper's licence, yet it is an offence as well 
puniſhable in the Prifoner as in the Keeper: And 
Calthorpe made this difference between breach of Pri 
ſon and eſcape; the firſt is againſt the Goaler*s will 
the other is with his conſent, but in both the Priſoner 
is puniſhable + whereunto the whole Court agreed. 
It was alſo reſolved, that the Priſon of the King”s 
Bench is not any local Priſon, confined only to one 
place, and that every place where any Perſon is re- 
ſtrained of his liberty is a Priſon : As, if one take 
ſanctuary and depart thence, lie ſhall be ſaid to 
break Priſon * - | EE 


In the next Parliament, which met April i 35 1640. 
it was referr'd to a Committee, to conſider of the 
breach of privilege by Sir Jobn Finch (the Spea- 
ker) 5 Car. I. who refus'd to put the queſtion by 
command of the Houſe ; and the Committee or- 
der'd to ſtate matter of fact, and fo report, ; 

Monday, April 20. Mr. Treaſurer reported, that 
Sir fohn Finch late Speaker did not ſay, He would 
not put the queſtion ; but that, He durſt not put it; 
That be left the Chair not to diſobey the Houſe, but ts 
obey his Majeſty. | 

The Houſe thereupon reſolv'd, That it was 4 
breach of Privilege of the Houſe, for the Speaker 
not to obey the commands of the Houſe ; and that 
it appear'd the Speaker did adjourn the Houſe 
by command of the King, without conſent of the 
Houfe, which is alſo a breach of Privilege ; it was 
therefore order'd, that this ſhould be humbly re- 
preſented to his Majeſty. _ 

But this Parliament being ſoon diſſolved, viz. 
May 5. 1640. nothing was done for theſe Geatle- 
men; but in the next Parliament, which met 
Nov. 3. 1640. tepatation was ordered them ; as will 
be ſhewn in the following Proceeding. 


* Mr. #hitlock, in his Memorials, p. 16. ſays, In the Year 1631, ſome of the imprifonetPactieciaie-can; upon their Petition, 


were removed from the Priſons wherein 
Sir Miles Hobart put in ſureties for his 


they then were, to other Priſons, to prevent the danger of the Sicknels then increaſing. 
good behaviour, and fo was diſcharged from his Im - - 


Anno 1631. Sir John Walter died, a grave and learned Judge ; he fell into the King's diſpleaſure, — — his Majeſty for 
ven his o 


dealing cautelouſly, and not plainly with him, in the buſingſi concerning the Parliament 


King privately one way, and thereby brought him on the 8 
opinion was con 


cauſe it could not ap 

The King diſcharged him of his ſervice by m 
Praceeding ; becauſe his Patent of it was, 
He fever Tar in Court after the King forbad him, yet held 


trary to all the reſt of the Judges, That a Parliament-man for Miſdemeanor in the H. 
bi: Office and Duty, might be only impriſoned, and not Farther proceeded againſt : are ſeemed v 
pear, whether the Party had committed an offence, unleſs he might be admitted to his anſwer. | 
yet he kept his place of Chief-Baron, and would not leave it but by legal 
vam diu /e bene gefſerit, and it mull, be tried whether he did, 

his Place till he died. 


en as if he had n to the 


tage, and there left him, and then was of another Judgment. 
vaſe, criminally, out of 
ery ſtrange to the other Judges, be- 


bene {+ gefſere 
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242 18. Proceedings againſt Sir John Elliot, &c. 5 Car. I. 
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XVIII. Proceedings againſt Sir JOHN ELLIOT, DEN- 
ZIL HOLLES Eſq; and BENJAMIN VALEN- 
TINE Eſq; for ſeditious Speeches in Parliament; in B. 


R. Mich. 5. Car. I. 1629. 


IR Robert Heath, the King's Attorney- 
General, exhibited informations in this 
Court againſt Sir Jobn Elliot, Knight, 
Denzil Halles, and Benjamin Valentine, 
Eſqrs; the effect of which was, + That the King 
that now is, for weighty cauſes, ſuch a day and 
year, did ſummon a Parliament, and to that pur- 
poſe ſent his Writ to the Sheriff of Cornwall to 
chuſe two Knights; by virtue whereof Sir Jobn 
Elliot was choſen and returned Knight for Corn- 
wall. And that in the ſame manner, the other 
Defendants. were elected Burgeſſes of other places, 
for the ſame Parliament. And ſhewed further, 
that Sir Jobn Finch was choſen for one of the 
Citizens of Canterbury, and was Speaker of the 
Houſe of Commons. And that the ſaid Elliot 
publickly and maliciouſly in the Houſe of Com- 
mons, to raiſe ſedition between the King, his No- 
bles, and People, - uttered theſe words, That tbe 
Council and Judges had all conſpired 10 trample 
under foot the Liberties of the Subjetts, He further 
ſhewed, that the King had power to call, adjourn, 
and diſſolve Parliaments : and that the King for 
divers reaſons, had a purpoſe to have the Houſe of 
Commons adjourned, and gave direction to Sir 
Jobn Finch, then the Speaker, to move an adjourn- 
ment; and if it ſhould not be obeyed, that he 
ſhould forthwith come from the Houſe to the King. 
And that the Defendants, by confederacy afore- 
hand, ſpake a long and continued ſpeech, which 
was recited verbatim, in which were divers malicious 
and ſeditious words, of dangerous conſequence. , Anc 
to the intent that they might not be prevented of 
uttering their premeditate ſpeeches, their intention 
was, that the Speaker ſhould not go out of the 
Chair till they had ſpoken them; the Defendants, 
Holles and Valentine, laid violent hands upon the 
aker, to the great affrightment and diſturbance 
of the Houſe. And the Speaker being got out of 
the Chair, they by violence fer him in the Chair 
again; ſo that there was a great tumult in the 
Houſe. And after the ſaid ſpeeches pronounced by 
Sir Jobn Elliot, Holles did recapitulate them. 
And to this information, mw 
The Defendants put in a plea to the juriſ- 


diction of the Court, becauſe theſe offences are ſup- 


poſed to be done in Parliament, and ought not to be 


The King at firſt intended to 
exhibited againſt them in that Court on the 7 


* 


* 


puniſhed in this Court, or in any otber, but in Par- 
liament. 52 

And the Attorney-General moved the Court, to 
over- rule the plea to the juriſdiction. And that, he 
ſaid, the Court might do, although he had not de- 
murred upon the Flea. £3 16303 n Govt 

But the Court would not over-rule the plea; but 
gave day to join in demurrer this Term. And on 
the firſt Day of the next Term, the record ſhall 
be read, and within a day after ſhall be argued at bar. 

Hyde, Chief- Juſtice, ſaid to the Counſel of the 
Defendants ; So far light we will give you: this is 
no new queſtion, but all the Judges in England, and 
Barons of the Exchequer, before now, have oft been 
aſſembled on this occaſion, and have, with great 
patience, heard the arguments on both ſides ; and, 
it was reſolved by them all with one voice, That 
an offence committed in Parliament, criminally or 
contemptuouſly, the Parliament being ended, reſts 
puniſhable in another Court. | 

2 It is true, that we all reſolved, That an- 
offence committed in Parliament againſt the Crown, 
is puniſhable after the Parliament, in another Court; 
and what Court ſhall that be, but the Court of the 
King*s-Bench, in which the King, by intendment, 
ſitteth? . 

Whitlocke, The queſtion is now reduced to a nar- 
row room, for all the Judges are agreed, That an 
offence committed in Parliament againſt the King 
or his Government, may be puniſhed out of Parlia- 
ment. So that the ſole doubt which now remains, 
is, whether this Court can puniſh it. KY 

Croke agreed, That ſo it had been reſolved by all 
the Judges, becauſe otherwiſe there would be a fai- 
lore of Jute. And by him, if ſuch an offence be 
puniſhable in another Court, what Court ſhall pu- 
niſh it but this Court, which is the higheſt Court 
in the Realm for criminal offences? and perhaps not 
only criminal actions committed in Parliament are 
puniſhable here, but words alſ _ 


Mr. Maſon of Lincalns- Tun for Sir John 
Elliot, one of the Defendants. The charges in the 


information againſt him are three. 


1. For Speeches. | 50 
2. For Contempts to the King, in reſiſting the 
Adjournment. 3. For 


againſt the above Gentlemen in the Star- Chamber, to which end an Information was 
of May; but that being raged, they were proceeded againſt in the King's-Bench, 
and the fame matters in effect were ſet forth as in the Information in the $S 


ar-Chamber. 


1 See the Information in the King's-Bench, the Defendant's Plea, the Attorney-General's Demurrer, Sc. at large, poftea. 
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3. For Conſpiracy with the other Defendants, to 
detain Mr. Speaker in the Chair. . 

2 

before, 


In the diſcuſſion of theſe matters, he 
much to the ſame intent he had argued 
therefore his argument is reported here very 
briefly. 

1. For his Speeches, they contain matter of ac- 
cuſation againſt ſome great Peers of the Realm ; 
and as to them, he ſaid, that the King cannot take 
notice of them. The Parliament is a Council, and 
the Grand Council of the King ; and Councils are 
ſecret and cloſe, none other have acceſs to thoſe 


Councils of Parliament, and they themſelves ought * 


not to impart them without the conſent of the whole 
Houſe. A Jury in a Leet, which is ſworn to in- 

uire of offences within the ſaid juriſdiction, are 
worn to keep their own counſe] ; ſo the Houſe of 
Commons inquire of all grievances within the King- 
dom, and their Counſels are not to be revealed. 
And to this purpoſe was a petition, 2 H. IV. numb. 
10. That the King ſhall not give credit to any pri- 
vate reports of their proceedings, to which the King 
aſſents: therefore the King ought not to give credit 
to the information of theſe offences in this caſe. 2. 
The words themſelves contain ſeveral accuſations of 
great men; and the liberty of accuſation hath al- 
ways been Parliamentary. 50 E. III. Parliament- 
Roll, namb. 21. the Lord Latimer was impeached 
in Parliament for ſundry offences. 11 K. II. the 
Archbiſhop of York, 18 H. VI. numb. 18. the 
Duke of Suffolk, 1 Mar. Dy. 93. the Duke of Nor- 
folk, 36 H. VI. numb. 60. un Vickar General, 2 
& 3 E. VI. c. 18. the Lord Seymour; 18 of King 
James, the Lord of St. Albans, Chancellor of Eng- 
land; and 21 of King James, Cranfield, Lord Trea- 
ſurer; and 1 Car. the Duke of Buckingham. 3. 


This is a privilege of Parliament which is deter- 


minable in Parliament, and not elſewhere: 11 R. II. 
numb. 7. the Parliament-Roll, A Petition exhibited 
in Parliament, and allowed by the King, That the 
* liberties and privileges of Parliament ſhall only be 
. diſcuſſed there, and not in other Courts, nor by the 
Common, nor Civil Law ; (fee this caſe more at 
large in Selden's notes upon Forteſcue, f. 42.) 11 
R. II. Roll of the proceſs and judgment. An ap- 

| of Treaſon was exhibited againſt the Arch- 
biſhop of Canterbury and others, and there the ad- 
vice of the ſages of the one Law and the other be- 
ing required; but becauſe the appeal concerned per- 
ſore which are Peers of the Realm, which are not 
tried elſewhere than in Parliament, and not in an 
inferior Court. 28 H. VI. numb. 18. There being 
aqueſtion in Parliament concerning precedency, be- 
tween the Earl of Arundel, and the Earl of Devon, 
the opinion of the Judges being demanded, they an- 
ſwered, That this queſtion ought to be determined 
by the Parliament, and by no other. 31 H. VI. 
numb. 25, 26. During the jon of the Par- 
liament, 7horp that was the Speaker, was out in 
execution at the ſuit of the Duke of York; and upon 
the re- aſſembly of the Parliament, the Commons 
mage ſuit to the King and Lords to have their 
Speaker delivered. n this, the Lords demand 
the opinion of the Judges; who anſwer, That they 
ought not to determine the privileges of the High- 
Court of Parliament. 4. This accuſation in Parlia- 
ment is in legal courſe of Juſtice, . and therefore the 
accuſer ſhall never be impeached, 13 Z. VII. and 
11 Eliz. Dy. 285. Forging of falſe Deeds 
againſt a Peer of the Realm, action de ſcandalis 
magnatum, doth not lie. Coke's Rep. 4. 14. Cutler 
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and Dixy's caſe, where divers caſes are likewiſe put 
to e 35 H. VI. 15. If upon the view of 
the body the ſlayer cannot be found, the Coroner 
ought to enquire, who firſt found the dead body; 
and if the firſt finder accuſe another of the murder, 
that is afterward acquit, he ſhall not have an action 
upon the caſe, for it was done in legal manner. So. 
it is the duty of the Commons to enquire of the 
grievances of the Subjects, and the cauſes thereof, 
and doing it in a legal manner, 19 H. VI. 19. 8 H. 
IV. 6. in conſpiracy it is a good plea, that he was 
one of the indictors. And 20 H. VI. 5. that he was 
a grand Jury- man, and informed his Companions. 
And 21 E. IV. 6, 7. and 35 H. VI. 14. that he 
was a Juſtice of Peace, and informed the Jury, 27 
aſſ. Pp. 12. is to the ſame purpoſe. And if a Juſtice 
of Peace, the firſt Finder, a Juror, or Indictor, 
ſhall not be puniſhed in ſuch caſes; à fortiori, a 
Member of the Houſe of Commons ſhall not, who, . 
as 1 H. VII. is a Judge. 27 af. p. 44. may be ob- 
jected, where two were indicted of a conſpiracy, be- 
cauſe they maintained one another ; but the reaſon 
of the ſaid caſe was, becauſe maintenance is a mat- 
ter forbidden by the Law; but Parliamentary accu- 
ſation, which is our matter, is not forbidden by any 
Law. Coke's Rep. 9. 56. there was a conſpiracy, in 
procuring others to be indicted. And it is true, for 
there it was not his duty to prefer ſuch accuſation. 
(2) The accuſation was extra-judicial, and out of 
Court; but it was not ſo in our caſe. (3) Words 
ſpoken” in Parliament, which is a ſuperiour Court, 
cannot be queſtioned in this Court, which is infe- 
riour. 3 E. III. 19. and Stamferd 153. will be 
objected, where the Biſhop of Wincheſter was ar- 
raigned in this Court, becauſe he departed the 
Parliament without licence; there is but the opi- 
nion of Scroop, and the caſe was entered, P. 3 E. 
19. And it is to be obſerved, that the plea of 
the Biſhop there, was never over-ruled. From this 
I gather, that Scroop was not conſtant to his opi- 
nion, which was ſudden, being in the ſame Term in 
which the plea was entered; or if he were, yet the 
other Judges agree not with him; and alſo at laſt 
the Biſhop was Giſcharged by the King's Writ. From 
this I gather, that the opinion of the Court was 
againſt the King, as in Pl. 20. in Fogaſſa's caſe, 
where the opinion of the Court was againſt the King, 
the party was diſcharged by Privy-Seal. 1 and 2 
Phil. & Mar. hath been objected, where an informa- 
tion in this Court was preferred againſt Mr. Plow-- 
den, and other Members of the Houſe of Commons, 
for p—_—_ from the Houſe without licence. But 
in that caſe I obſerve theſe matters. (1) That this 
information depended, during all the life of the 
Queen, and at laſt was fine die, by the death of the 
Queen. (2) In the ſaid caſe, no plea was made to 
the juriſdiction of the Court, as here it is. (3) Some 
of them ſubmitted themſelves to the fine, becauſe 
it was eaſy, for it was but 535 4d. But this can- 
not be urged as a precedent, becauſe it never came 
in judgment, and no opinion of the Court was de- 
livered therein. And it is no argument, that be- 
cauſe at that time they would not plead to the juriſ- 
diction, therefore we now cannot if we would: (4) 
Theſe offences were not done in the Parliament- 
Houſe, but elſewhere by their abſence, of which 
the Country may take notice; but not of our mat- 
ters done in Parliament. And abſence from Parlia- 
ment, is an offence againſt the King's ſummons to 
Parliament. 20 R. II. Parliament-Roll 12. Tho- 
mas Hackſey was indicted of High- Treaſon in this 
112 Court, 


144 1 8, Proceedings againſt Sir John Elliot, &c. 5 Car. I. 


Court, for preferring a Petition in Parliament; but 
1 H. IV. numb. go. he preferred a Petition to have 
this judgment voided, and fo it was, although the 
King had pardoned him before. And 1 H. IV. 
mmb. 104. all the Commons made petition to the 
ſame purpoſe, becauſe this tends to the deſtruction 
of their privileges. And this was likewiſe granted. 
4 H. VIII. c. S. Strode's caſe, That all condemna- 
tions impoſed upon one, for preferring of any Bill, 
ſpeaking, or reaſoning in Parliament, are void. 
And this hath always been conceived to be a gene- 
ral Act, becauſe the prayers, time, words, and per- 


ſons are general, and the anſwer to it is general; 


for a general Act is always anſwered with, Le Roy 
voit, and a particular Act with Soit droit fait al 
partyes. And 33 II. VI. 17, 18. a general Act is 
always inrolled, and fo this is. 
. Secondly, For the ſecond matter, the contempt to 
the command of the adjournment, Zac. 18 it was 
queſtioned in Partiaiment, whether the King can ad- 
journ the Parliament, (although it be without doubt 
that the King can prorogue it.) And the Judges 
reſolve, that the King may adjourn' the Houſe by 
commiſſion ; and 27 £liz. it was reſolved accord- 
ingly. But it is to be obſerved, that none was then 
impeached for moving that queſtion. (2) It is to 
be obſerved, that they reſolve, that the adjournment 
may be by commiſſion, but not reſolved that it may 
be by a verbal command, ſignified by another; 
and it derogates not from the King's Prerogative, 
that he cannot fo do, no more than in the caſe of 
26 U. VIII. 8. that he cannot grant one acre of 
land by parol. The King himſelf may adjourn the 
Houſe in perſon, or under the Great Seal, but not 
by verbal Meſſage, for none is bound to give credit 
to ſuch meſſage; but when it is under the Great 
Seal, it is Teſte Meipſo. And if there was no com- 
mand, then there can be no contempt in the diſobe- 
dience of that command. (3) In this, no contempt 
appears by the information ; for the information is, 
That the King had power to adjourn Parliaments. 
Then put the caſe, the command be, that they ſhould 
adjourn themſelves ; this is no purſuance of the power 
which he is ſuppoſed to have. The Houſe may be 
adjourned two ways, to wit, by the King, or by the 
houſe itſelf; the laſt is their own voluntary act, which 
the King cannot compel, for, Voluntas non cogitur. 
Thirdly, For the third matter, which is the con- 
ſpiracy : although this be ſuppoſed to be out of the 
Houſe, yet the Act is legal; for Members of the 
Houſe may adviſe of matters out of the Houſe; for 
the Houſe itſelf is not ſo much for conſultations, as 
for propoſition of them. And 20 Fl. VI. 34. is, 
that inqueſts which are ſworn for the King, may en- 


quire of matters elſewhere. (2) For the conſpiracy |. 


to lay violent hands upon the Speaker, to keep him 
in the chair; the Houſe hath privilege to detain 
him in the chair, and it was but lightly and ſoftly, 
and other Speakers have been fo ſerved. (3) The 
King cannot prefer an information for treſpaſs, for 
it is faid, the King ovght to be informed by a Jury, 
to wit, by indictment, or preſentment. (4) This 
cannot be any contempt, becauſe it appears not that 
the Houſe was adjourned; and if fo, then the 
Speaker ought to remain in the chair; for without 
him, the Houſe cannot be adjourned. But it ma 

be objected, that the information is, That all theſe 


matters were done malicioufly and ſeditiouſly. But 


to this I anſwer, That this is always to be underftood 
according to the ſubje& matter, 15 E. IV. 4. and 
18 H. VIII. 3. A wife that hath title to have 


Dower, agrees with another to enter, (which hath 
right) that ſne againſt him may recover her dower. 
1 his ſhall not be called Covin, becauſe both the par- 
ties have right and titles. (2) It will be objected, 
That if theſe matters ſhall not be puniſhable here; 
they ſhall be unpuniſhed altogether, becauſe the 
Parliament is determined. To this I ſay, That they 
may be puniſhed in the ſubſequent Parliament, and 
ſo there ſhall be no failure of right. And many 
times matters in one Parliament, have been conti- 
nued to another, as 4 E. III. numb. 16. the Lord 
Berkley's caſe, 30 E. III. numb. 185. 21 R. II. c. 


16. 6 H. VI. numb. 45, 46. 8 H. IV. numb. 12. 


offences in the foreſt ought to be puniſhed in Eyre, 
and Eyres oftentimes were flot held, but every third 
year. C. 9. Apiſtle, and 36 E. III. c. 10. A Par- 
liament may be every year. Error in this Court 
cannot be reverſed but in Parliament, and yet it 
was never objected, that therefore there ſhall be a 
failure of right. 25 E. III. c. 2. If a new caſe of 
Treaſon happen, which is doubtful, it ſhall not be 
determined till the next Parliament. So in Vm. 2. 
c. 28, where a new caſe happens, in which there is 
no Writ, ſtay ſhall be made till the next Parliament. 
And yet in theſe caſes, there is no failure of right. 
And fo the Judges have always done in all difficult 
cales ; they have referred the determination of them 
to the next Parliament, as appears by 2 E. III. 6, 
7. 1 E. III. 8. 33 H. VI. 18. 5 E. II. Dower 145. 
the caſe of dower of a rent · charge. And 1 Jac. the 


Judges refuſe to deliver their opinions concernin 


the union of the two Kingdoms. The preſent caſe 
is great, rare, and without precedent, therefore not 
determinable bur in Parliament. And it is of dan- 
gerous conſequence ; for (1) by the ſame reaſon, all 
the Members of the Houſe of Commons may be 
queſtioned. (2) The parties ſhall be diſabled to 
make their defence, and the Clerk of Parliament is 
not bound to diſcloſe thoſe particulars. And 
this means, the debates of a great Council ſhall be 
teferred to a petty Jury. And the parties cannot 
make juſtification, for they cannot ſpeak thoſe words 
here, which were ſpoken in the Parliament, without 
ſlander. And the Defendants have not means to 
compel any to be witneſſes for them ; for the Mem- 
bers of the Houſe ought not to diſcover the Coun- 
fel of the Houſe : ſo that they are debarred of juſti- 
fication, evidence, and witneſs. Laſtly, by this 
means, none will adventure to accuſe any offender, 
in Parliament, but will rather ſubmit himſelf to the 
common danger; for, for his pains he ſhall be im- 
priſoned, and perhaps greatly fined : and if both 
theſe be unjuſt, yet the party ſo vexed can have no 
recompence. Therefore, 2 0 

The Court. The queſtion is not now, whether 
theſe matters be offences, and whether true or falſo. 
But, admitting them to be offences, the ſole queſtion 
is, whether this Court may puniſh them; fo that 
a great part of your argument is nothing to the 
preſent queſtion. | 


At another day, being the next, Mr. Caliborpe, 
(who ſucceeded Mr. Maſon, as Recorder of London) 
n for Mr. Valentine, another of the Defen- 

ants. 

1. In general, he ſaid, for the nature of the 
crimes, that they are of four forts. 

1. In Matte 

2. In Words. 

3. By Conſent. 

4. By Letters. 
| Two 


Two of them are laid to the charge of this De- 
fendant, to wit, the crime of the Matter, and of 
Conſent. And of offences Bracton makes ſome 

blick, ſome private. The offences here are pub- 
ick. And of them, ſome are capital, ſome not 
capital; as aſſault, conſpiracy, and ſuch like, which 
have not the puniſhment of life and death. Publick 
crimes Capital are ſuch as are againſt the Law of 
Nature, as Treaſon, Murder; I will agree, that if 
they be committed 'in Parliament, they may be 
queſtionedelſewhere out of Parliament. But in our 
caſe, the crimes are not capital, for they are aſſault 
and conſpiracy, which in many caſes may be juſti- 
fied, as appears by 22 H. VII. Xeilw. 92. 2 afſ. 
3 H. IV. 10. 22 E. IV. 43. Therefore this Court 
ſhall not have juriſdiction of them, for they are not 
againſt the Law of Nations, of God, or Nature; 
and if theſe matters ſhall be examinable here, by 
conſequence all actions of Parliament-men may be 
drawn in_queſtion in this Court. But it ſeems by 
theſe reaſons, that this Court ſhall not have juril- 
diction, as this caſe is: 

1. Becauſe theſe offences are juſtifiable, being 
but the bringing the Speaker to the Chair, which 
alſo perhaps was done by the Votes of the Commons; 
but if theſe matters ſhall be juſtified in this Court, 
no trial can be, for upon iſſue of his own wrong, he 
cannot be tried, becauſe acts done in the Houſe of 
Commons are of record, as it was reſolved in the 
Parliament, 1 Jac. and 16 H. VII. 3. C. 9. 31. 
are, that ſuch matters cannot be tried by the Coun- 
try. And now they cannot be tried by record, be- 
cauſe, as 22 H. VIII. Dy. 32. is, an inferior Court 
cannot write to a ſuperior. And no Certiorari lies 
out of the Chancery, to ſend this here by Mitzimus, 
for there was never any precedent thereof; and the 
Book of the Houſe of Commons, which is with 
their Clerk, ought not to be divulged. And C. Little, 
is, that if a Man be indicted in this Court for Pira- 
cy committed upon the Sea, he may well plead to 
the juriſdiction of this Court, becauſe this Court 
cannot try it. 

2. It appears by the old Treatiſe, de modo tenendi 
Parliamentum, that the Judges are but aſſiſtants in 
the Parliament; and if any words or acts are 
made there, they have no power to contradict or 
controul them. Then it is incongruous, that they, 
after the Parliament diſſolved, ſhall have power to 
puniſh ſuch words or acts, which at the time of the 
ſpeaking or doing, they had not power to contradict, 
There are ſuperior, middle, and more inferior Ma- 
giſtrates; and the ſuperior ſhall not be ſubject to the 
controul of the inferior. It is a poſition, that i» pares 
eſt nullum imperium, multo minus in eos, qui magis im- 
perium habent. C. Littl. ſays, That the Parliament 
is the ſupreme Tribunal of the Kingdom, and they 
are Judges of the ſupreme Tribunal ; therefore 
they ought not to be r by their inferiors. 
(3) The offences obj do concern the privileges 
of Parliament, which privileges are determinable 
in Parliament, and not elſewhere, as appears by the 
precedents which have been cited before. (4) The 
Common Law hath aſſigned proper Courts for mat- 
ters, in reſpect of the place and perſons: 1. For 
the place, it appears by 11 E. IV. 3. and old En- 
tries, 101. that in an gjefione firme, it is a good 
plea, that the Land is antient demeſne, and this ex- 
cludes all other Courts. So it is for Land in Dur- 
bam, old Entries, 419. for it is queſtionable there, 
and not out of the County. 2. For Perſons, H. 15 
H. VII. ol. 93. old Entries, 47. If a Clerk of 
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the Chancery be impleaded in this Court, he may 
plead his privilege, and ſhall not anſwer. So it is 
of a Clerk of the Exchequer, old Entries, 473. then 
much more when offences are done in Parliament, 
which is exempt in ordinary juriſdiction, they ſhall 
not be drawn into queſtion in this Court. And if a 
man be indicted in this Court, he may plead fanc- 
tuary, 22 H. VII. Xeilw. 91. & 22, and ſhall be 
reſtored, 21 E. III. 60. The Abbot of Bury's, caſe 
is to the ſame purpoſe. (3) For any thing that ap- 
pears, the Houſe of Commons had approved of theſe 
matters, therefore they ought not to be queſtioned 
in this Court. And if they be offences, and the ſaid 
Houſe hath not puniſhed them, this will be a caſting 
of imputation upon them. (6) It appears by the 
old Entries, 446, 447. that ſuch an one ought to 
repreſent the Borough of St. Germains, from whence 
he was ſent, therefore he is in nature of an Ambaſ- 
ſador, and he ſhall not be queſtioned for any thing 
in the execution of his Office, if he do nothing a- 
gainſt the Law of Nature or Nations, as it is the 
caſe of an Ambaſſador. In the time of Queen Eli- 
zabeth, (Camdeu's Brit. 449.) the Biſhop of Roſs in 
Scotland, being Ambaſſador here, attempted divers 
matters againlt the State; and by the opinion of 
all the Civilians of the ſaid time, he may be que- 
ſtioned for thoſe offences, becauſe they are againſt 
the Law of Nations and Nature; and in ſuch mat- 
ters, he ſhall not enjoy the privileges of an Am- 
baſſador. But if he commit a civil offence, which 
is againſt the Municipal Law only, he cannot be 
queſtioned for it, as Boden. de Republica, agrees the 
caſe. Upon the Statute of 28 H. VIII. c. 18. 
for Trial of Pirates, 13 Fac. the caſe fell out to be 
thus. A Jew came Ambaſſador to the United Pro- 
vinces, and in his journey he took ſome Spaniſh 
Ships, and after was driven upon this Coaſt ; and a- 
greed upon the ſaid Statute, that he cannot be tried 
as a Pirate here by commiſſion, but he may be 

ueſtioned civiliter in the Admiralty: for, Legati 
us Regi ſoli judicium faciunt, So Amballadors of 
Parliament, ſali Parliamento, to wit, in ſuch things, 
which of themſclves are juſtifiable. (7) There was 
never any precedent, that this Court had puniſhed 
offences of this nature, committed in Parliament, 
where any plea was put in, as here it is to the juriſ- 
diction of the Court; and where there is no pre- 
cedent, non- uſage is a good expoſitor of the Law. 
Lord Littl, Section 180. Co. Litil. f. 81. ſays, as 
uſage is a good interpreter of the Laws, ſo non- 
uſage, where there is no example, is a great intend- 
ment, that the Law will not bear it. 6 Elz. Dy. 
229, upon the Statute of 27 H. VIII. of inrol- 
ments, that bargain and ſale of a Houſe in London 
ought not to be enrolled; the reaſon there given is, 
becauſe it is not uſed. 23 Elix Dy. $76. no error 
lies here of a judgment given in the five Ports, be- 
cauſe ſuch Writ was never ſeen ; yet in the diver- 
ſity of Courts it is ſaid, that error lies of a judg- 
ment given in the five Ports. 39 H. VI. 39. by 
Aſoton, that a protection to go to Rome was never 
ſeen, therefore he diſallowed it. (8) if this Court 
ſhall have juriſdiction, the Court may give judgment 
according to Law, and yet contrary to Parliament 
Law, for the Parliament in divers caſes hath a pe- 
guliar Law. Notwithſtanding the Statute of x 
H. V. c. 1. that every Burgeſs ought to be reſi- 
dent within the Borough of which he is Burgels, yet 
the conſtant uſage of Parliament is contrary there- 
unto; and if ſuch matter ſhall be in queſtion befoce 
ye, ye ought to adjudge according to the 3 


„ 


- 


and not according to their uſage. So the Houſe of 


Lords hath a ſpecial Law alſo, as appears by 11 
R. II. the roll of the proceſs and judgment, (which 
hath been cited before to another purpoſe) where an 
appeal was not according to the one Law or the 
other, yet it was good according to the courſe of 
Parliament. (9) Becauſe this matter is brought in 
this Court by -way of information, where it ought 
to be by way of indictment. And it appears by 41 
aſſ. Pp. 12. that if a Bill of Deceit be brought in this 
Court, where it ought to be by Writ, this matter 
may be pleaded to the juriſdiction of the Court, 
becauſe it is vi & armis, and contra pacem. It ap- 
pears by all our Books, that informations ought not 
to be grounded upon ſurmiſes, but upon matter of 
Record, 4 H. VII. 5. 6. E. VI. Dy. 74. Informa- 
tion in the Exchequer, and 11 H. VIII. Xeilw. 101. 
are to this purpoſe. And if the matter be vi & ar- 
mis, then it ought to be found by Inqueſt, 2 E. III. 
1, 2. Appeal ſhall not begranted upon the return 
of the Sheriff, but the King ought to be certified 
of it by indictment. 1 H. VII. 6. and Stamf. f. 95. 
4. upon the Statute of 25 E. III. c. 4. that none 
ſhall be impriſoned but upon indictment or preſent- 
ment; and 28 E. III. c. 3. 42 E. III. c. 3. are to 
the ſame purpoſe. So here, this information ought 
to have been grounded upon indictment, or other 
matter of Record, and not upon bare intelligence 
iven to the King. (10) The preſent caſe is great 
and difficult, and in ſuch caſes, the Judges have al- 
ways outed themſelves of juriſdiction, as appears 
by Bratton. Book II. f. 1. Si aliquid novi non 
uftatum in Regno acciderit, 2 E. III. 6, 7. and 
Dower 242. 
Now I will remove ſome objections which may 
be made, 5 
Where the King is Plaintiff, it is in his election 
to bring his action in what Court he pleaſes. This 
is true in ſome ſenſe, to wit, That the King is not 
reſtrained by the Statute of Magna Cbarta, Quod 
communia placita non ſequantur curiam noſtram; for 
he may bring his Quare impedit in B. R. And if 
it concerns Durham, or other County Palatine, yet 
the King may have his action here? for the ſaid 
Courts are created by Patent, and the King may not 


be reſtrained by Parliament, or by his own Patent, 


to bring his action where he pleaſeth. - But the 
King ſhall not have his action where he pleaſeth a- 
gainſt a prohibition of the Common Law, as 12 
H. VII. Keilw. 6. the King ſhall not have a For- 
medon in Chancery. And C. 6. 20. Gregory's caſe, 
if the King will bring an information in an inferior 
Court, the party may plead to the juriſdiction. So 
where the Common Law makes a prohibition, the 
King hath not election of his Court. 

The information is contra formam Statuti, which 
Statute, as I conceive, is intended the Statute of 
5 H. IV. c. 6. and 11 H. VI. c. 11. which gives 
power to this Court to puniſh an aſſault, made up- 
on the ſervant of a Knight of Parliament. But 
our caſe is not within thoſe Statutes, nor the intent 
of them; for it is not intendible, that the Parlia- 
ment ſhould diſadvantage themſelves, in point of 
their privilege. And this was a Treſpaſs done with- 
in the Houſe, by Parliament-men amongſt them- 
ſelves. And Crompton's Juriſdiction of Courts, f. 8. 
faith, That the Parliament may puniſh treſpaſſes 
done there. : 0 

Precedents have been cited of Parliament- men 
impriſoned and puniſhed for matters done in Parlia- 
ment. To this I ſay, That there is Via juris, and 
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Via fadti; and Via facti is not always Via juris. C. 
4. 93 precedents are no good directions, unleſs 
they be judicial. 

Otherwiſe there will be a failure of Juſtice, 
wrongs ſhall be unpuniſhed. To this I anſwer, 
That a miſchief is oft-times rather ſufferable than 
an inconvenience, to draw in queſtion the privileges 
of Parliament. By the antient Common Law, as 
it appears by 21 E. III. 23. and 21 of. if an In- 
fant bring an Appeal, the ſuit ſhall be ſtaid during 
his infancy ; becauſe the party cannot have his 
Trial by battle againſt the Infant; but the Law is 
now held otherwiſe in the ſaid caſe. And in ſome 
caſes, criminal offences ſhall be diſpuniſhed, 29 
H. VIII. Dy. 40. Appeal of Murder lies not for 
Murder done in ſeveral Counties. 

This Court of B. R. is coram ipſo Rege; the King 
himſelf, by intendment, is here in perſon. And, 
as It is ſaid, C. 9. 118. it is Supremum Regni Tribu- 
nal, of ordinary juriſdiction. But to this I ſay, 
That the Parliament is a tranſcendent Court, and 
of tranſcendent juriſdiction : it appears by 28 af. p. 
52. that the ſtile of other Courts is coram Rege, as 
well as this is; as coram Rege in Cancellaria, coram 
Rege in Camera; and though it be coram Rege, yet 
the Judges give the judgment. And in the time of 
H. III. in this Court, ſome Entries were coram Rege, 
others, coram Hugone de Bigod. 

The privileges of Parliament are not queſtion- 
ed, but the conſpiracies and miſdemeanors of ſome 
of them. But to this I ſay, that the diſtinction is 
difficult and narrow in this caſe, where the offences 
objected are juſtifiable : and if they be offences, 
_ reflects upon the houſe which hath not puniſhed 
them, | 
The caſes of 3 E. III. 19. and 1 and 2 Phil. & 
Mar. have been objected. But for the laſt it is ob- 
ſervable, That no plea was pleaded to the juriſdic- 
tion, as it is in our caſe. And if a Parliament- 
man or other, which hath privilege, be implead- 
ed in foreign Court, and negle& his plea to the 
juriſdiction, the Court may well proceed, 9 
H. VII. 14. 36 H. VI. 34 H. 13 Jac. In this 
Court the Lord Norreys, that was a Peer of 
Parliament, was indicted for the Murder of 
one Biged, and pleaded his pardon. And there 
it was doubted, how the Court ſhould proceed a- 
gainſt him, (for he, by Law, ought to have his 
Trial by his Peers.) And it was reſolved, that 
when he pleads his pardon, or confeſſeth his fault, 
thereby he gives juriſdiction to the Court, and the 
Court may give judgment againſt him. So that 
theſe caſes, where it was not pleaded to the juriſ- 
diction, can be no precedent in our caſe. 

The privilege here is not claimed by Preſcription 
or Charter, therefore it is not good. But I ſay, 
that notwithſtanding this, it is for where the 
Common Law outs a Court of juriſdiction, there 
needs no Charter or Preſcription; 10 H. VI. 13. 
8 H. VIII. Keilw. 189. Br. u. c. 515. Where 
ſanctuary of a Church is pleaded, there's no need to 
make preſcription, becauſe every Church is a ſanc- 
tuary by the Common Law. Therefore, Cc. 


Sir Robert Heath, the King's Attorney, the ſame 
day argued on the other ſide, but briefly. Firft, 
he anſwered the objections which had been made. 

Firſt, He ſaid, That informations might well be 
for matters of this nature, which are not capital ; 
and that there are many precedents of ſuch infor- 
mations. (But note, that he produced none of them, ) 

| , Secondh, 


4 


Secondly, It hath, been objefted, That they are a 
Council, therefore they ought to, ſpeak freely. But 
ſuch ſpeeches which are herę pronounced, prove them 
not Counſellors of State, but Bedlams ; the addition 
of one word would nave made it Treaſon, to wit, 

oditorie. But it is the pleaſure of the King to pro- 
ceed in this manner, as now it is. And there is great 
difference between Bills and Libels, and between 
their proceedings, as Counſel and as mutinous 

Thirdly, That it would be of dangerous conſe- 
quence; fort by this means none would adventure to 
complain of grieyances. I anſwer, they may male 
their complaints in a Parliamentary manner; but 
they may not move things, which tend to diſtraction 
of the King and his Government. 

Fourthly, Theſe matters may be puniſhed in fol- 
lowing Parliaments. But this is impoſſible; for fol- 
lowing Parliaments cannot know with what mind 
theſe. matters were done, Alſo the Houſe of Com- 
mons is not a Court of Juſtice of itſelſ. The two 
Houſes are but one body, and they cannot proceed 
criminally to puniſni crimes, but only their Mem- 
bers by way of impriſonment; and alſo they are 
not a Court of Record. And they have forbid their 

Clerk to make entry of their ſpeeches, but only of 


matters of courſe; for many times they ſpeak: upon 


the ſudden, as occaſion is offered. And there is no 
neceſſity, that the, King ſhould expect a new. Par- 
liament, The Lords may grant Commiſſions to 
determine matters, after the Parliament ended; but 
the Houſe of Commons cannot do ſo. And alſo 
a new Houſe of Commons conſiſts of new men, 
which have no cognizance of theſe offences. 1 H. 
IV. The Biſhop. of Carliſie, for words ſpoken in 
the Parliament, that the King had not right to the 
Crown, was arraigned. in this Court of High Trea- 
— and then he did not plead his privilege of 

arliament, but ſaid, That he was Epiſcopus unc- 


tus, &c, 
Fiſibh, 4 H. VIII. Sirade's caſe hath been ob- 
jected. But this is but a particular Act, although 
ic be in print; for Raſtal entitles it by the name of 
Strode: ſo the title, body, and proviſo of the Act 
are particular. en | 
Sixthly, That this is an inferiour Court to the Par- 
liament, therefore, c. To this I ſay, That, even 
fitting the Parliament, this Court of B. R. and 
other Courts, may judge of their privileges, as of 
a Parliament-man put in execution, &c.: and other 
caſes. It is true that the Judges have oft-times de- 
clined to give their judgment upon the privi of 
Patliament, fitting the Court. But from this it 
follows not, that when the dffence is committed 
there, and not 'puniſhed, and the ſaid. Court diſs 
ſolved, that therefore the ſaid matter ſhall, not be 
queſtioned in this Court. | | 
Seventbly, By this means the privileges of Parlia- 
ment ſhall be in great danger; if this Court may 
judge of them. But I anſwer, That there is no 
danger at all; for this Court may judge of Acts of 
Parliament. rd an 22 1405 11 24 
_ Eighthly, Perhaps theſe matters were done by the 
Votes of the Houſe ; or, if they be offences, it is 
an imputation to the Houſe to ſay, That they had 
neglected to puniſh them; but this matter doth not 
appear. And if the truth were ſo, theſe matters 
might be given in evidence. 
7 Ninth, There is no nt in the caſe, which 
is a great preſumption of Law. But to this I anſwer, 
Thar there was never any precedent of ſuch a fact, 
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for, ſellitions Fprethes in Parliumeni. 


ore there cannot be a precedent of ſuch a judg- 


by 


ment, And yet in the time of Queen Elizabeth, it 


was reſolved by Brown, and many other Juſtices, 
that offences done in Parliament may be puniſhed 


iſonment or otherwiſe. 


out of Parliament, by impriſon 


And the caſe of 3 E. III. 19. is taken for good 
Law by Stamf. and Fitæb. And 22 E. III. and 1 
Mar. accord directly with it. But it hath been ob- 
jected, that there was no plea made to the juriſ- 
diction. But it is to be obſerved, that Plowgdes, that 
was a learned man, was one of the Defendants, and 
he pleaded not to the juriſdiction, but pleaded li- 
cence to depart. And the ſaid information depended 
during all the Reign of Queen Mary, during which 
time thete were four Parliaments, and they never 
queſtioned this matter. Gu 
But it hath been further objected, That the ſaid 
caſe differs from our caſe, . becauſe that there the 
offence was done out of the Houſe, and this was 
done within the Houſe. But in the ſaid caſe, if li- 
cence to depart. be. pleaded, it ought to be ttied in 
Parliament, as well as theſe offences here. There- 
een r. K d nol ob 5d 4209 
, JE. 2903797. og EDS 


The Judges alſo the ſame day fpake briefly to the 
caſe, and agreed with one voice That the Court, 
as this caſe is, ſhall have juriſdittiun, although that 
theſe offences were committed in Parliament, and that 
the impriſoned Members ought to anſwer.” 
Juones began and-ſaig, That thaugh this. queſtion 
be now newly moved, yet it is an ancient queſtion 
with him; for it had been in hit thoughts theſe 
eighteen yeats. For this information there are three 
queſtions in it: . 

- 1. Whether the.maiters informed be true or falſe : 
and this ought ta be determined by Fury 'gr De- 
murrer. [to : 7 Led 29397 

2. When the matters of the Information are found 
or confeſſed to be true, if the Information be good int 
ſubſtance. | | 

3. Admit that the offences are truly charged, if 
this Court bath power to puniſh them : and that is the 
ſole queſtion of this day. $i X 

And it ſeems to me, that of theſe offences, al- 
though committed in Parliament, this Court ſhall 
have juriſdiction to puniſh them. The Plea of the 
Defendants here to the juriſdiction being concluded 
with a demurrer, is not peremptory unto them, 
although it be adju againſt them; but if the 
plea bo pleaded to the juriſdiction, which is found 
againſt the Defendant by Verdict, this is peremp- 
tory. | | 
why the diſcuſſion of this point, I decline theſe 
queſtions :; ho 25 | | 

1. If the matler be voted in Parliament, when it 
22 it can be puniſhed and examined in another 

art i art! ET 

2. If the matter be commenced Parliament, and 
that ended, if afterward it may be queſtioned in another 
Court ? | EP 

| queſtion not theſe matters, but I hold, that an 
offence committed criminally, in Parliament, may 
be queſtioned elſewhere, as in this Court; and that 
for theſe reaſons : | 1 ll 

_ Firſt, Quia intereſt Reipublicæ ut maleficia non 
maneant impunita : and there ought 10 be @ freſh 
Puniſhment of them. Parliaments are called at the 
King's pleaſure, aud the King is not compellable to cal 
bis Parliament ; and if before tbe next Parliament, 
the party offending, or the witneſſes die, then there 
will be a failure Fuſtice. V 


: ra 1 nadine u 
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mate the offenders to appear at the next Parliament; 


ment was reverſed in Parliament in Ireland; u 


248 1 8. Proceedings againſt Sir John Elliot, &c. 5 Car. I. 


Secondly, The Parliament is no conſtan Court; 
every Parliament moſtly conſiſis of ſeveral men, and, 
by conſequence; they cannot take notice of matters done 
in the foregoing Parliament; and there they do not 
examine by oath, unleſs. it be in Chancery, as it is 
uſed of late time. 
Thirdly, The Parliament cannot ſend Proceſs to 


and being at large, if ibey bear a nbiſe of a Parliament, 
they will fugam facere, and ſo prevent their puniſh- 
ment. WI OH CT - * 4M 
Fourthly, Put the caſe, that one of the Defendants 
be made a Baron of Parliament, now he cannot be 
puniſhed in the Houſe of Commons, and ſo he ſhall be 
unpuniſbed. 733 ee 
It hath been objected, That the Parliament is the 


ſuperiour Court ta this, therefore this Court cannot 


examine their proceedings. 

To this I ſay, That this Court of the King*s-Bench, 
is a higher Court than the Juſtices of Oyer and 
Terminer, or the Juſtices of Aſſize: but it an of- 
fence be done where the King's-Bench is, after it is 
removed, this offence may be examined by the 
Juſtices of Oyer and Terminer, or by the. Juſtices 
of Aſſize. We cannot queſtion the judgments of 
Parliaments, but their particular offences. | 

2 Object. It is a privilege of Parliament, whereof 
toe are not competent Judges. P 

To this I ſay,” That privilegium eſt privata Lex & 
privat legem. And this ought to be by grant or pre- 
ſcription in Parliament; and tlien it ought to be 
pleaded for the manner, as is in 93 H. VIII. Dy. as 
it is not here pleaded. Alſo we are Judges of all 
Acts of Parliament: as 4 H. VII. Ordinance made 
by the King and Commons is not good, and we are 
Judges what ſhall be a Seſſion of Farliament, as it is 
in den, in Pariridge's caſe. We are Judges of 
their. lives and lands, therefore of their liberties. 
And 8 Eliz. (which was cited by Mr. Attorney) it 
was the opinion of Dyer, Oatlyn, Welſh, Brown, and 
Southcot, Juſtices, That offences committed in l'ar- 
liament may be puniſhed out of Parliament. And 
3 Ed. V. 19. it is good Law. And it is uſual near 
the end of Parliaments to ſet down ſome petty pu- 
niſnment upon offenders in Parliament, to prevent 
other Courts. And I have ſeen a Roll in this Court, 
in 6 H. VI. where judgment was given in a Writ 
of Annuity in Jreland, and afterward the ſaid judg- 

n 
which judgment, Writ of Error was brought in This 
Court, and reverſed. | 
de Chiet-Juſtice, to the ſame intent: No new 
matter hath been offered to us now by them that 
argue for the Defendants, but the ſame reaſons and 
authorities in ſubſtance, which were objected before 
all the Juſtices of England, and Barons of the Ex- 
ebequer, at Serjeahts-1nn in Fleet ſtreet, upon an in- 


formation in the Star. Chamber for the ſame mat- 


ter. At which time, after great deliberation, it 
was reſolved by all of them, That no offence com- 
mitted in Parliament, that being ended, may be Pu- 
niſbed out of Parliament. And no Court more apt 
for that purpoſe than this Court in which we are: 
and it cannot be puniſhed in a future Parliament, 
becauſe ir cannot take notice of matters done in a 
foregoing Parliament. Wm 

As to what was ſaid, That an inferiour Court 
cannot meddle with matters done in a ſuperiour ; 
true it is, that an inferiour Court cannot meddle 
with judgments of a ſuperiour Court; but if par- 


ticular Members of a ſuperiour Court offend, they 


In every Commonwealth there is one 


are oft · times puniſhable in an inferiour Court: as, 
if a Judge ſhall commit a capital offence in this 
Court, he may be arraigned” thereof at Newgate, 


3 E. III. 19. and 1 Mar. which have been cited, 
over - rule this caſe. I heteſore, Se. | 
]juſtice Whitlock. 
dictum quod non dictum prius. 


1. I ſay in this caſe, Nihil 


2. That all the Judges of 

this very point. 2 5 
3. That now we are but upon the brink and flirts 
of the cauſe : for it is not now in queſtion, if theſe be 
offences or no; or, if true or falſe ; but 'only if this 


Court bat e juriſdiftion.  - - | 

But it hath been objefted, Thar the offence 
is not capital, therefore it is not examinable in this 
Court. dient „ en dete e cee 

But though it be not capital, yet it is criminal, 
for it is ſowing of ſedition to the deſtruction of the 
Common- wealth. The queſtion now is not between 
us that are Judges of this Court, and the Parliament, 
or between the King and the Parliamemt; but be- 
tween ſome ꝑtivate Members vf the H oh bf Com- 
mons and the King hitntelf': for here the King him- 
ſelt queſtions them for thoſe offences, #9 welP he may. 

which i ſuhject to be: mores 
wer, which is not ſuhject to beiqueſtioned by any 
ary bo and that is the King in Conde nt 
who, as Bratton. ſaith, Solum Deum babes ultorem. 
But no other within the Realm Hath this privilege. 
It is true, that that which is done in Parliament by 
conſent of all the Houſe, ſhall not be queſtioned 
—_ 1 but 0 private Members, exuunt 
onas judicum, & induunt malefacientium perſonas 
15 hon ſeditigſi; is there ſuch ET, the 
place; that they may not be queſtioned for it elſe- 
where? The Biſhop of Roſs, as the caſe hath been 
put, being Ambaſſador here, practiſed matters 
againſt the State: and it was reſolved, That al- 
though Legatus /it Rex in alieno ſolo, yet when he 
goes out of the bounds of his office, and complots 
with Traitors in this Kingdom, that he ſhall be 
puniſhed as an offender here. A Miniſter hath a 
great privilege when he js in the Pulpit; but yet, 
if in the Pulpit: he utter ſpeeches which are ſcan- 
dalous to the State, he is puniſhable; So in this 
caſe, when a Burgeſs of Parliament becomes muti- 
nous, he ſhall not have the privilege of Parliament. 
In my opinion, the Realm cannot conſiſt without 
Parliaments, but the behaviour of Parliament-men 
ought to be Parliamentary. No outrageous ſpeeches 
were ever uſed againſt a great Miniſter of State in 
Parliament, which have not been puniſhed. If a 
Judge of this Court utter ' ſcandalous ſpeeches to 
the State, he may be queſtioned for them before 
Commiſſioners of Oyer and Terminer, becauſe this 
is no judicial act of the Court. * 

But it hath been objected, That we cannot exa- 
mine Alis done by a bigber Power. 

To this I put this caſe: when a Peer of the Realm 
is arraigned of T reaſon, we are not his Judges, but 
the High Steward, and he ſhall be tried by his 
Peers: but it error be committed in this proceed- 
ing, that ſhall be reverſed by error in this Court ; 
for that which we do is coram ipſo Rege. 

It hath been objected, That the Parliament-Law 
differs from the Law by which we judge in this Court 
in ſundry caſes. And for the inſtance which hath 
been made, That by the Stature, none ought to be 
choſen Burgeſs of a Town in which be doth not inha- 
bit, but that the uſage of Parliament is contrary : Burt 
if information be brought upon the ſaid Statute 


againſt 


England have reſolved 
| 1 


2 
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againſt ſuch a Burgeſs, I think that the Statute is a 
warrant for us to give Judgment againſt Kim. 
And l it hath been objected, 7 hat there is no prece- 
dent in this matter. - 
But there are ſundry precedents, by which it ap- 
rs, that the Parliament hath tranſmitted matters 
to this Court; as 2 R. II. there being a queſtion 
between a great Peer and a Biſhop, it was tranſ- 
mitted to this Court, being for matter of behaviour: 
and although the Judges of this Court are but infe- 
riour men, yet the Court is oy e For it appears 
by the 11 Eliz. Dy. That the Earl Marſhal of Eng- 
land is an Officer of this Court; and it is always 
admitted in Parliament, That the Privileges of Par- 
liament hold not in three caſes, to wit, 750 , in caſe 
of Treaſon. Secondly, in caſe of Felony, And T bird- 
4 in ſuit for the Peace. And the laſt is our very 
caſe, Therefore, Sc. 


Croke argued to the ſame intent : he ſaid, That 
theſe offences ought to be puniſhed in the Court, or no 
where z and all manner of offences which are againſt 
the Crown, are examinable in this Court. 

It hath been objected, That by ibis means, non 
will adventure to make complaints in Parliament. 

That is not ſo, for he may complain in a Parlia- 
mentary courſe, but not falſely and unlawfully, as 
here is pretended ; for that which is unlawfully, 
cannot be in a Parliamentary courſe, 

It hath been objected, That the Parliament is 4 
higher Court than this. 

And it is true: But every Member is not a Court; 
and if he commir offence, he is puniſhable here. 
Our Court is a Court of high Juriſdiction, it cannot 
take cognizance of real Pleas ; but if a real Plea 
comes by Error in this Court, it ſhall never be 
tranſmitted. But this Court may award a Grand 
Cape, and other Proceſs uſual in real actions: but 
of all capital _ er. er- are ori * 
ly com t Ju „ and by conſequence of this 
3 I — of the priya of Mr. At- 
torney-General, that the word proditori would have 
made this Treaſon. And for the other matters, he 
agreed with the Judges. Therefore by the Court, 
the Defendants were ruled to plead further : and 
Mr. Lenthal of Lincoln's- Inn was aſſigned of Coun- 
ſel for them. 


But inaſmuch as the Defendants would not put in 
any other Plea, the laſt day of theTerm, Judgment was 
given againſt them upon a Nzb1l dicit ; which Judg- 
ment was pronounced by Jones to this effect: 


1 The matter of the information now, by the con- 
feſſion of the Defendants, is admitted to be true, 
and we think their Plea to the juriſdiction inſufficient 
for the matter and manner of it. And we hereby 
will not draw the' true Liberties of Parliament-men 
into queſtion; to wit, for ſuch matters which they 
do or ſpeak in a Parliamentary manner. But in this 
caſe there was a conſpiracy between the Defendants 
to ſlander the State, and to raiſe ſedition and diſcord 
between the King, his Peers, and People; and this 
was not a Parliamentary courſe. All the Judges of 

England, except one, have reſolved the Statute of 
4 


ſhall have ſuch Privileges as are there mentioned; 
but they have no Privilege to ſpeak at their plea - 
ſure. - The Parliament is an high Court, therefore 
it ought not to be diſorderly, but ought to give 
Vor. VII. 


for ſeditions Speeches in Parliament. 


VIII. to be a private Act, and to extend to 
Strade only, But every Member of the Parliament 
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example to other Courts. If a Judge of our 

ourt ſhould rail upon the State, or Clergy, he is 
puniſhable for it. A Member of the Parliament may 
charge any great Officer of the State with any parti- 
cular offence; but this was a malevolous accuſation 
in the generality of all the Officers of State, there- 
fore the matter contained within the information is 
a great offence, and puniſhable in this Court. | 

2. For the puniſhment, although the offence be 
great, yet that ſhall be with a light hand, and ſhall 
be in this manner.” 

1. That every of the Defendants ſhall be impriſoned 
during the King's pleaſure : Sir John Elliot to be im- 
priſoned in the Tower of London, and the other De- 
fendants in other priſons. 

2. That none of them ſhall be delivered out of priſen 
until he give ſecurity in this Court for bis good beha- 
viour, and have made ſubmiſſion and acknowledgment 
of his offence. 

3. Sir John Elliot, inaſmuch as we think him the 

greateſt offender, and the Ring/eader, ſhall pay to the 
King @ Fine of 20001. and Mr. Holles, a Fine of 
1000 Marks : and Mr. Valentine, becauſe he is of 
leſs ability than the reſt, ſhall pay à Fine of 500 l. 
And to all this, all the other Juſtices with one voice 
accorded. . . | 

Afterwards the Parliament which met the third 
of November, 1640. upon report made by Mr. Re- 
corder Glyn, of the ſtate of the ſeveral and reſpec- 
tive caſes of Mr. Holles, Mr. Selden, and the reſt of 
the impriſoned Members of the Parliament, in Ter- 

tio Caroli, touching their extraordinary ſufferin 
fox their conſtant affections to the Liberties of the 
Kingdom, expreſſed in that Parliament; and upon 
arguments made in the Houſe thereupon, did upon 
the ſixth of 7uly, 1641, paſs. theſe enſuing votes; 
which, in reſpect of the reference they have to theſe 
laſt mentioned proceedings, we have thought fit to 

\ | 


inſert : viz, 5 
'Fuly 6. 1641. a 
1. D Eſolved upon the queſtion, That the iii 
| out of the Warrants from the Lords ang 
others of the Privy-Council, compelling Mr. Hoes, 
and the reſt of the Members of that Parliament, 3 
Car. during the Parliament, to appear before them, 


is a breach of the Privilege of Parliament by thoſe 


Privy Counſellors. 28 
2. Reſolved, Ic. That the committing of Mr. 
Hoelles, and the reſt, by the Lords and others of 
the Privy-Council, during the Parliament, is a 
breach of the Privilege of Parliament by thoſe 
Lords, and others. 

3. Reſolved, Sc. That the ſearching and ſealing 
of the Chamber, Study, and Papers of Mr: Holles, 
Mr. Selden, and Sir Fobn Elliot, being Members of 
this Houſe, and during the Parliament, and iſſuing 
of Warrants to that purpoſe, was a breach of the 
— of Parliament, by thoſe that executed che 


4. Reſolved, &c. .That the exhibiting of an in- 
formation in the Court of Star- chamber, againſt Mr. 
Helles and the reſt, for matters done by them in 
Parliament, being Members of Parliament, and the 
ſame ſo appearing in the information, is a breach of 
the Privilege of Parliament. | 

5. Reſolved, c. That Sir Robert Heath, and Sir 
Humphry Davenport, Sir Heneage Finch, Mr. Hud- 
ſon, and Sir Robert Berkley, that ſubſcribed their 
names to the information, are guilty thereby of the 
breach of Privilege of Parliament. 


K k 6. Re. 


— 


250 18. Proceedings againſt Sir John Elliot, &c. 5 Car. I, 


6. Reſolved, &c. That there was delay of Juſtice 
towards Mr. Holles, and the reſt that appeared upon 
the Habeas Corpus, in that they were not bailed in 

Eaſter and Trinity-Term, 5 Car. 
7. Refolved, Sc. That Sir Nitholas Hyde, then 
| cy Juſtice of the King's-Bench, is guilty of this 
clay. 
6 Reſolved, Sc. That Sit William Jones, being 
then one of the Juſtices of the Court of King's- 
Bench, is guilty of this delay. 


9. Reſolved, Sc. That Sir James Whidocke, Knt. aga 


then one of the Juſtices of che Court of King's- 
Bench, is not guilty of this delay *. 

.- Ordered, That the further debate of this ſhall 

be taken into conſideration” on to-morrow - morn- 

ing. 
: July 8. 1641. 

10. D Efolved upon the Queſtian, That Sir George 

| Croke Knight, then one of the Judges of 
the King's-Bench, is not guilty of this delay. 

11. That the continuance of Mr. Holles, and the 
reſt of the Members of Parliament, 3 Car. in pri- 
ſon, by the then Judges of the King's Bench, for 
not putting in Sureties for their good behaviour, 
was without juſt or legal cauſe. 

12. That the exhibiting of the information againſt 
Mr. Holles, Sir Jchn Elliot, and Mr. Valentine, in 
the King's-Bench, being Members of Parliament, 
for matters done in Parliament, was a breach of the 
Privilege of Parliament. 

13. That the over-ruling of the Plea, pleaded by 
Mr. Helles, Sir John Elliot, and Mr. Valentine, 
upon the information to the juriſdiction of the 
Court, was againſt the Law, and Privilege of Par- 
liament. 

14. That the judgment given upon a Nibil dicit, 
- againſt Mr, Ho/les, Sir Jobn Elliot, and Mr. Valen- 
tine, and Fine thereupon impoſed, and their ſeveral 
impriſonments thereupon, was againſt the Law and 
Privilege of Parliament. | | 

15. That the ſeveral proceedings againſt Mr. 
Holles, and the reſt, by committing them, and pro- 
ſecuting them in the Star- chamber, and in the 
King's- Bench, is a grievance. | 
- 16, That Mr. Holles, Mr. Stroud, Mr Valentine, 
and Mr. Long, and the Heirs and Executors of Sir 
John Elliot, Sir Miles Hobart, and Sir. Peter Hey- 
man, reſpeQively, ought to have reparation for their 
reſpective damages and ſufferings, againſt the Lords 
and others of the Council, by whoſe warrants they 
were apprehended and committed, and againſt the 
Council that put their hands to the information in 
the Star-chamber, and againſt the Judges of the 
King's-Bench. | . 

17. That Mr. Laurence Whitaker, being a Mem- 
ber of the Parliament 3 Car. entering into the Cham- 
ber of Sir Jobn Elliot, being likewiſe a Member of 
the Parliament, ſearching of his trunks and papers, 


. 


os, 


— 


and ſealing of them, is guilty of the breach of the 
Privilege of Parliament, this being done before the 
diſſolution of Parliament. - | 

18. Reſolved. upon the Queſtion, That Mr. Lau- 
rence Whitaker being guilty of the breach of the 
Privileges as aforeſaid, ſhall be ſent forthwith to 


the Tower, there to remain a priſoner during the 


pleafure of the Houſe. + | 

Mr: Whitaker was called down, and kneeling at 
the Bat, Mr. Speaker pronounced this ſentence 
inſt him accordingly, - 
Mr. Whitaker being at the Bar, did not deny, but 
that he did ſearch and ſeal up the Chamber, and 
Trunk, and Study of Sir Jobn Elliot, between the 
ſecond and tenth of March, during which time the 
Parliament was adjourned : But endeavoured to ex- 
tenuate it, by the confuſion of the times, at that 
time; the length of the time ſince that crime was 
committed, being thirteen years ; the command that 
lay upon him, being commanded by the King and 
twenty-three Privy-Counſellors. 


Afterwards Mr. Recorder Glyn made a farther 
report to the Houſe of Commons, viz. | 

The warrant, which iſſued and was ſubſcribed by 
twelve Privy- Counſellors, to ſummon nine of the 
Members of the Houſe of Commons, in the Par- 
liament of Tertio Caroli, to appear before them du- 
ring the Parliament, viz. Mr. William Stroud, Mr. 
Benjamin Valentine, Mr. Holles, Sir Jobx Elliot, Mr. 
Selden, Sir Miles Hobart, Sir Peter Heyman, Mr. 
Walter Long, and Mr. William Coriton, bearing date 
Tertio Martii, Quarto Caroli; and the names of the 
twelve Privy-Counfellors that ſigned this warrant 
were read : the Parliament being adjourned the 
ſecond of March, to the tenth of cb, and then 
diſſolved. | * 

The warrants under the hands of ſixteen Privy- 
Counſellors, for committing of Mr. Denzil Holles, 
Sir Jobn Elliot, Mr. Jobn Selden, Mr. Benjamin Valen- 
tine, and Mr. William Coriton, eloſe priſoners to the 
Tower, bearing date, Quarto Martii, Quario Caroli, 
during the Parliament, were read. And the names 
of the Privy Connſellors that ſubſcribed them, were 
read. The warrants under the hands of twenty-two 
Privy-Counſellors, directed to William Boſwel Eſq; 
to repair to the Lodgings of Denzil Holles Eſq; and 
to Simon Digby Eſq; to repair to the Lodgings of Mr. 
Jobn Selden, and to Laurence Whitaker Bl; to re- 
pair to the Lodgings of Sir Jobn Elliot, requiring 
them to ſeal up the trunks, ſtudies, and cabinets, or 
any other thing that had any papers in them, of the 
ſaid Mr. Holles, Mr. John Seiden, and Sir Joba El- 
liot, were read, and likewiſe the names of the Privy- 
Counſellors: that ſubſcribed the ſaid warrants. A 
Warrant under the hands of thirteen Privy-Coun- 
ſellors, for the commitment of Mr. William Stroud 


cloſe Priſoner to the King's-Bench, bearing date 2 


* Mr. #/bithcke in his Memoria's of the Engliſh Affairs, p. 38, 39. ſays, In the Houſe there fell out a Debate touching the Writs 


of Habeas Corpus, upon which Se. den and the reſt 


his Fellow-priſoners, demanded to be bailed ; and the Judges of 


King's- 


Bench did not bail them, as by Law they ought ; but required of them Sureties for their 2 Gebaviour, "This was fo far aggravated 


by ſome, that they moved, The Priſoners mipht have reparaticn out of the E, 
were remanded to priſen; which Jodges they named to be Hyde, 
one of that Court, they excuſed him, as differing in Opinion from the reſt. 


_ avhen they 


ates of thoſe Judges who then ſat in the Ning .- Bench 
ones, and my Father: as for Judge Croke, who was 


I being a Member of the Houſe, and Son to e Judge, knew this to be miſtaken, as to the Fat, and ſpake in the behalf of 


my Father, to this effect: 


fo That it wks not unknown to divers worthy Members of the Houſe, — Whithcle had been a faithful, able, and ſiout 


4 Aſſertor of the Rights and Liberties of the free · born Subjecis of this Kin 


m; for which he had been many ways a Suffercr. 


« And particularly by a ſtrait and cloſe Impriſonmeut, for what he ſaid and did, as a Member of this Honourable Houſe in 2 
« former Parliament : and he appeals to thoſe noble Gentlemen, who cannot but remember thoſe paſſages ; and ſome, who were 
« then Safferers with him. And for his Opinion, and Carriage in the Caſe of the Habeas „ tis affirmed to have been the 
« ſame with that of Judge Croke ; and he appeals for this, to the honourable Gentlemen, who were concerned in it; and others, 
« who were preſent then in Court.“ Hampden, and divers others ſeconded this Motion: who affirmed very much of the Matter 
of Fact, and expreſſed themſelves with great Reſpect and Honour to the Memory of the deceaſed Judge, who was thercupos 
reckoned by the Houſe in the ſame degree wich — Croke, as to their Cenſure and Proceedings. 


yo — 


1629. 


April, 1628. was read, and the names of the Privy- 

Counſellors that ſubſcribed it: The like warrant 

was for the commitment of Mr. Walter Long cloſe 
ifoner to the Marſhalſea. 

Reſolved, Sc. That Mr. Holles ſhall have the 
ſum of five thouſand pounds, for his damages, loſſes, 
impriſonments and ſufferings, ſuſtained and under- 

e by him, for his ſervice done to the Common- 
wealth in the Parliament of Tertio Caroli. 

Reſolved, &c. That Mr. Jobn Selden ſhall have 
the ſum of five thouſand pounds, for his damages, 
loſſes, impriſonments, and ſufferings, ſuſtained and 
undergone by him, for his ſervice done to the Com- 
monwealth in the Parliament of Tertio Caroli. 

Reſolved, Sc. That the ſum of five thouſand 
_ be aſſigned for- the damages, loſſes, impri- 

ments and ſufferings, ſuſtained and undergone by 
Sir John Elliot, for his ſervice done to the Common- 
wealth in the Parliament of Tertio Caroli, to be diſ- 
poſed of in fuch manner as this Houſe ſhall ap- 

int. 
F ed, Sc. That the ſum of two thouſand 
of four thouſand pounds, paid into 
the late Court of Wards and Liveries, by the Heirs 
of Sir Jobn Elliot, reaſon of his Marriage with 
Sir Daniel Norton's Daughter, ſhall be repaid to 
Mr. Elliot, out of the arrears of moneys payable 
into the late Court of Wards and Liveries, before the 
taking away of the ſaid late Court. 

Ordered, That it be referred to the Committee 
who —___ in this Report, to examine the decree 
made in the late Court of Wards and Liveries, con- 
cerning the Marriage of Sir Jobn Elliot's heir with 
Sir Daniel Norton's Daughter; and what moneys 
were paid by-reaſon of the ſaid Decree, and by whom; 
_ 2 report their opinion thereupon to the 

ouſe. 

Ordered, That it be referred to the Committee 
to examine after what manner Sir Jobn Elliot came 
to his death, his uſage in the Tower, and to view 
the rooms and places where he was impriſoned, 
and where he died, and to report the ſame to the 
» Reſolved, c. That the ſum of five thouſand 
pounds ſhall be paid unto the of Sir Pe- 
ter Heyman, tor the damages, loſſes, ſufferings, and 
impriſonments, ſuſtained and undergone by Sir Peter 
Heyman, for his ſervice done to the Commonwealth 
in the Parliament in Tertio Caroli. 

Reſolved, Sc. That Mr. Walter Long ſhall have 
the ſum of five thouſand pounds paid unto him, for 
the damages, loſſes, ſufferings, and impriſonment, 
ſuſtained and undergone by him, for his ſervice done 
— the Commonwealth in the Parliament Tertio Ca- 
roli. 

Reſolved, Sc. That the ſum of five thouſand 
pounds ſhall be aſſigned for the damages, loſſes, 
ufferings, and impriſonment, ſuſtained and under- 
gone by Mr. Stroude (late a Member of this Houſe) 
deceaſed, for ſervice done by him to the Common- 
wealth in the Parliament of Tertio Caroli. 

Reſolved, Sc. That Mr. Benjamin Valentine ſhall 
have the ſum of five thouſand pounds paid unto him, 
for the damages, loſſes, ſufferings, and impriſon- 
ments ſuſtained and undergone by him for his ſervice 
— 4 Commonwealth in the Parliament of Tertio 

oli. 

Reſolved, &c. That the ſum of five hundred 
pounds ſhall be beſtowed and diſpoſed of, for the 
erecting a monument to Sir Miles Hobart, a Mem- 

ber Tn 8 1 of Tertio Caroli, in memory 
ot. VII. 


. for ſeditious Speeches in Parliament. 
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of his ſufferings for his ſervice to the Commonwealth 
in the Parliament of Tertio Caroli. 

Ordered, That it be recommitted to the Com- 
mitree, who brought in this report, to conſider, how 
the ſeveral ſums of money this day ordered to be 
paid for damages to the ſeveral Members before- 
named, for their ſufferings in the ſervice of che 
Commonwealth, may be raiſed. | 


In the Reign of King Charles II. this Affair was 
taken into conſideration, and the Houſe of Com- 
mons came to ſeveral Reſolutions. 


Die Martis 12 Novembris 1667. 

Upon a report made by Mr. Vangban from the 
Committee concerning freedom of Speech in Par- 
liament. i, 

Reſolved, Sc. That the Houſe do agree with 
the Committee, That the Act of Parliament in 
4 Hen. VIII. commonly intitled, an Act concern- 
ing Richard Strode, is a general Law, extending to 
indemnify all and every the Members of both 
Houſes of Parliament, in all Parliaments, for and 
touching any bills, ſpeaking, reaſoning, or declaring 
of any matter or matters in and concerning the Par- 
lament to be communed and treated of, and is a 
declaratory Law of the antient and neceſſary Rights 
Privileges of Parliament. 

Die Sabbati 23 Novembris 1667, 

Reſolved, Sc. That the Judgment given 5 Car. 
againſt Sir Jobn Elliot, Denzil Holles, Beni. 
Valentine in the King's-Bench, is an illegal Judg- 
ment, and againſt the Freedom and Privilege of 
Parliament. | 

. Die Sabbati 7 Decembris 1667. 

Reſolved, Sc. That the concurrence of the 
Lords be deſired to the Votes of this Houſe con- 
—_ Freedom of Speech in Parliament; and that 
a conference be on Monday next deſired to be had 
with the Lords, at which time the Votes may be de- 
livered, and reaſons for them given, 

Die Jovis 12 Decembris 1667. | 

A Meſſage from the Lords by Sir William Child 
and Sir Thomas Eſftcourt. 

Mr. Speaker, Os 

The Lords have comm us to acquaint 
that they agree with this Houſe in the Votes Jeb 
vered them at the laſt conference concerning Freedom 
of Speech in Parliament, : * 

Die Mercurii 11 Decembris 1667, 
Next, the Lord-Chamberlain and the Lord Aſpley 
rted the effect of the conference with the Houſe 
of Commons yeſterday, which was managed by 
Mr. Vaug han, who ſaid he was commanded by the 
Houſe of Commons to acquaint their Lordſhips 
with fome Reſolves of their Houſe concerning the 


Freedom of ſpeech in Parliament, and to defire their 


Lordſhips concurrence therein. 

In order to which, he was to acquaint their Lord- 
ſhips with the reaſons that induced the Houſe of 
Commons to paſs thoſe Reſolves. 

He ſaid the Houſe of Commons was acciden- 
tally informed of —_ publiſhed under the 
name of Sir George Croke's Reports, in one of which 
there was a caſe publiſhed, which did very much con- 
cern this great privilege of Parliament : and which 
pag from hand to hand- amongſt the men of the 

ng Robe, might come in time to be a received 
opinion as good Law. 

The Houſe of Commons conſidering the conſe- 
quence, did take care that this caſe might be inquired 

K k 2 into, 


22 18. Proceedings againſt Sir John Elliot, @c. 5 Cardl, 


into, and cauſed the Bock to be produced, and read in 
their Houſe, and he thought it the next and cleareſt 
way to inform their Lordſhips, is to read the caſe 
icſelf, which is Quinto Caroli  primi Michaelmas 
Term, which caſe was read as followeth. 


* The King verſus Sir Jobn Elliot, Denzil Holles, and 
Benjamin Valentine. 

N information was exhibited againſt them by 
che Attorney-General, reciting, That a Par- 
liament was ſummoned to be held at YVeftminſter, 
17 Martii 3 Carali Regis ibidem inchoat. And that 
Sir Jobn Elliot was duly elected and returned Knight 
for the County of Cornwall, and the other two 
Bürgeſſes of Parliament for other places; and Sir 
John Finch choſen Speaker. That Sir John Elliot, 
machinans & intendens omnibus viis & modis ſeminare 
& excitare diſcord, evil will, murmurings, and ſe- 
ditions, as well verſus Regem, magnates, prelatos, 
proceres & juſticiarios, & reliquos ſubjettos Regis, & 
totaliter deprivare & ſubvertere regimen & guberna- 
tionem Regni Angliz, tam in domino Rege quam in 
ronciliariis & miniftris ſuis cujuſcungue generis, & in- 
troducere tumultum & confuſionem in all eſtates and 
arts, & ad intenlionem, that all the King's Sub- 
e&s ſhould withdraw their affections from the King, 
the 23d of Febr. Anno 4 Car. in the Parliament, 
and hearing of the Commons, falſo, malitioſe, & 
ſcaitioſe uſed theſe words, The King's Privy Council, 
bis Judges, and bis Counſel learned, have conſpired to- 
geiler to trample under their. feet the Liberties of the 
Seubjefts of - this: Realm, and the Liberties of this 
Houſe. 3286117220 
400 afterwards upon the ſecond of March, Anno 
A aforeſaid, the King appointed the Parliament to 
be adjourned until the 104 of March next follow- 
»g, and ſo ſignified his pleaſure to the Houſe of 
Commons; and that the three Defendants the ſaid 
{cond day of: March, 4 Car. malitioſe agreed, and 
amongſt themſelves conſpired to diſturb and diſtract 
the Commons, that they ſhould not adjourn them- 
ſelves according to the King's pleaſure before ſigni- 
fied ; and that the ſaid Sir Fobn Elliot, according to 
the agreement and conſpiracy aforeſaid, . had malici- 
ouſly. in propoſitum & intentionem preditam in the 
Houſe of Commons aforeſaid, ſpoken theſe. falſe, 
pernicioue, and ſeditious words precedent, c. And 
that the ſaid Denzil Holles, according to the agree - 
ment and conſpiraey aforeſaid, between him and the 
other Defendants, then and there falſo, malitioſe, & 
fſeditioſe uttered hæc falſa, malitiaſa & ſeandaleſa verba 
præcedentia, & c. And that the ſaid Denzil Holles, 
and Benjamin Valentine ſecundum agreamentum & con- 
ſdirationem prædidt. Ac. ad intentionem & propofitum 
prædict. uttered the ſaid words upon the ſaid 2d day 
of March, afcer the ſignifying the King's pleaſure to 
adjourn; and the ſaid Sir ahn Finch, the Speaker, en- 
deavouring to get out of the chair, according to the 
King's command, they vi & armis manu forti & il. 
licito aſſaulted, evil intreated, and forcibly detained 
him in the chair 3 and afterwards being out of the 
chair they aſſaulted him in the houſe, and evil en- 
treated him, & violenter manu foryi & illicito drew 
him to. the chair, and thruſt him into it. Where- 
upon there was great tumult and commotion in the 
bouſe, ho che N of the Commons ther 
aſſembled, again ir allegiance, in maximum con. 
temptum, and to the diſheriſon of the King, his 
Crown and Dignity, for which Sc. To this in- 
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formation the Defendants appearing, pleaded to the 
juriſdiction of this Court, that the Court ought not 
to have cognizance thereof, becauſe it is for of. 
fences done in Parliament, and ought to be there 
examined and puniſhed, and not elſewhere. It was 
thereupon demurred, and after argument adjudged, 
that they ought to anſwer; for the charge is for con- 
ſpiracy, ſeditious acts and practices, to ſtop the ad. 
journment of the Parliament, which may be exa- 
mined out of Parliament, being ſeditious and un- 
lawful Acts; and this Court may take cognizance 
and puniſh them : afterwards divers rules being gi- 
ven againſt them, viz. Sir Jobn Elliot, that he 
ſhould be committed to the Tower, and ſhould 

— L. ow and _ enlargement ſhould Kod 
ureties for his good behaviour; and againſt Hol 

that he ſhould pay a thouſand Marks, and Gould be 
impriſoned, and find ſureties, &c.. And againſt 
Valentine, that he ſhould pay 3500 /. fine, be impri- 
ſoned and find ſureties. uf a7 tak 


Then Mr.'Vaughan laid much emphaſis upon the 
word machinans & intendens, &c. and then went on, 
That the Houſe of Commons had not only read the 
caſe as it was in the Book, but did look into the 
record, where in the Information itſelf they found 
ſome conſiderable differences from the print; as that 
the crime alledged conſiſting partly of words ſpoken 
in the Houſe, partly of criminal actions pretended 
to be committed; the Gentlemen accuſed: pleaded 
ſeverally, namely, ſpecially to the words, and a ſe- 
vera] Plea apart to the criminal actions: but the 
Court dealt fo craftily, that they over-ruled the whole 
Plea, mingled together and took it in general,” fo 
that perhaps whatſoever was criminal in the actions 
might ſerve for a juſtification of their” rule, and 
might make it ſeem in time to become a precedent, 
and a ruled caſe againſt the liberty of ſpeech in Par- 
liament, which they durſt not ſingly and bare-fac'd 
have done. 2 1 0 it „nnen 10 
The Houſe of Commons did take care to enquire 
what ancient Laws did fortify this the greateſt pri- 
vilege of both Houſes, and they found in the fourth 
year of Henry VIII. an Act concerning one Richard 
Strode, who was a Member of Parliament, and was 
fined at the Stannary Courts in the Nei, for conde- 
ſcending and agreeing with other Members of the 
Houſe to paſs certain Acts to the prejudice of the 
Stannaries; this Act was made occaſionally for him, 
but did reach to every Member oſ Parliament that 
then was, or ſhall be; the very words being, viz, 


| [And over that, it be enacted by the ſame autho- 
rity that all Suits, Accuſements, Condemnations, 
Executions, Fines, Amercements, Puniſhments, 
Corrections, 'Grievances, Charges and Impoſitions, 
put or had, or hereafter to be put-or had unto;' or 
upon the ſaid Richard, and to every other perſon or 
perſons afore-ſpecified that now be of this preſent 
Parliament, or that of any Parliament hereafter 
ſhall be, for any bill, ſpeaking, reaſoning or declaring 
of any matter or matters concerning the Parliament 
to be commenced- and treated of, be utterly void, 
and of none effect. And over that, be it enacted by 
the ſaid authority, that if the ſaid Richard 'Strode, 
or any of the ſaid other perſon or perſons hereaf- 
ter be yexed, troubled, or otherwiſe charged for 
any cauſes as is aforeſaid, that then he or 7 
every of them ſo vexed or troubled of, or for the 
4 Fan ** 03 nero ſame 
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4 paler not ſuſficient to the Juriſdiction of the 
Court, if you take in their criminal actions all tage- 
ther z but, as to the words ſpoken in Parliament, 
the Court could have no Juriſdiction while this Act 


of Hen. VIII. is in force, which extends to al! 


Members that then were (or ever ſhould be) as 
well as, Strode ; and Was a publick general Law, 
22 private and a particular occa- 


wh recommended to their Lordſhips the conſi- 


deration oſ the time when theſe wards in the caſe of 


Sir Gegrge::Groke's Reports were ſpoken, which 
was the ſecond of Mare 4 Caroli primi, being in 

that Parliament which began in the precedent 
March, 3 Car. at which time the Judgment given 
in the -King's-Beach, about the Habeas Was 


newly reverſed, which concerned the freedom of our ſhi 
perſons, the liberty of Speech invaded in this caſe; 


and not long after the ſame Judges (with ſome 
others) joined with them in the caſes of Ship-money, 
invaded. the Propriety of our Goods and Eſtates ; fo 
that their Lordſhips fiad every part of theſe words 
fa, which. _ worthy perſons were accuſed, * 
ed. num; 

I man ſhould ſpeak againſt. any of the 
Officers.-25 the Chancellor or Treaſurer, ha game 
of the, xeſt recited. in thoſe Acts, as by accuſing 
— of Corruption, ill Counſel, or the like, be 

pry; 2 himſelf by proving of it; 
— in this caſe it. was impoſſible to do it, becauſe 
thoſe: Judgments had preceded: 1 D him, 
for he could make none, but by a 1 their own 
Judgments which they. themſelves reſolved, and 
would not therefore allow to be Crimes, which they - 
had made for Laws. 


le did inform their Lordſhips, that the Bill in the + 
Rolls hath another title than that he did mention; 


this being that, that the Clerks knew it by, rather 
than the proper Title. 

The words in the caſe are charged ea e 
which ought not to be: for it is clear, and un- 
doubted Law, that whatever is in itſelf lawful, can - 
not have an unlawful intent annexed to it. Thin 
unlawfyl..may be made a higher. crime by the 
nels. of the intent; for inſtance, taking away my 
Horſe is a Treſpaſs on only, but intending to ſteal 
him, makes it Felony ; borrowing my Horſe, though 
intending to ſteal him, is not Felony, becauſe bor- 
rowing is lawſul; and there were no uſe of freedom 
of Speech otherwiſe, for a depraved intention may 
be annexed to any the molt ifiable action. If a 
man. eat no fleſh, he may be accuſed for the depra- 


ved intention of bringing in the Pybagorean religion, 


and ſubverting the Cbriſtian: If a man drink water, 
he may be accuſed of the depraved intention of ſub- 
verting the King's Government, by deſtroying his 
Revenue both of Exciſe and Cuſtom, 

No man can make a doubt, but whatſoever is 
once enacted is lawful ; but nothing can come into 
an Act of Parliament, but it muſt be firſt offered or 
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propounded by ſomebody, ſo that if the Act can 
7 no body, no more can the firſt propounding z 

embers muſt be as free as the Houſes. An 
Act of Parliament cannot diſturb the State, there- 
fore the Debate that tends to it cannot, for it muſt 
be ed and debated, before it can be 


5 NE nat Hans the eighth, when there were 
ſo many Perſons taken by Act of Parliament out 
of the Lords Houſe, as the Abbots and Priors, 
and all the Religious Houſes and Lands taken away; 
Toe * 1 a ſtrange * againſt any Mem- 
arliament t or propounding ſo 
an alteration in Church and State. en 
\Befides, Religion itſelf began then to be altered, 
and was perfected in the beginning of Edward the 
Sixth's reign, and returned again to Popery in the 
beginning of Queen Mary's; and the Proteſtant 
Religion reſtored again in the beginning of Queen 
Elizabeth's. 
Should a Member of Parliament, in any of theſe 
times, have been juſtly informed  againft in the 
Tings Bench for propounding or debating any of 
alterations? So that their Lordſhips perceive 
the reaſons and inducements the Houſe of Commons 
had to paſs theſe Votes now preſented to their Lord- 


3 theſe Votes were read, viz.) / 
Reſolved, &c. That the Act of Parliament 4 
Hen. VIII. commonly intitled, An Act concern- 
ing Richard Strode, is a general Law, exte 
to indemnify all and every the Members — both 
Houſes of Parliament, in all Parliaments, for and 
touching any Bills, ſpeaking, reaſoning, or decla- 
ring of any matter or matters in and concerning the 
Parliament, to be communed and treated of: and is 
a declaratory Law of the antient and mer 
Rights and Privileges of Parliament. | 
| Reſolved, &c, That the Judgment given g Car. s 
{ Sir Jobn Elliot, Denzil Holles, and Benjamin 
Valentine Eſe in the King's- bench, was an il- 
al Judgment, and againſt the Freedom and Pri- 
ilege of Parliament. 
Jo both which Votes the Lords agree with the 
Houſe.of Commons. | 


1 0 conſideration had this y of 2 1 
red Court of s-Bench in Michaelmas- 
erm, in the fifth year of King Charles the Firſt, 

_ Sir 2225 Elliot "lov Cn and 

amin Valentine Eſquires, w gment is 
found to be erroneous: It is ordered by the Lords 

Spiritual and Temporal in Parliament | afſem- 

That the ſaid Denzi! Holles Eſq (now 

Lord Holles, Baron of 1 zild) be deſired to cauſe 

the Roll of the Court of King's-Bench wherein —— 

ſaid Judgment is recorded, to be brought before 

the Lords in Parliament by a Writ of Error, to 

the end that ſuch a ts Fol Gall des, be given 

** the ſaid —_ as * | 
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Fobn Elliet, ram ipſo Rege apud Weſtm, die Mer- 
2 cur. poſt Craſtin. animar. iſto 
' Denxit Halli: eodem Term. & pro eodem Domino 
Eſqs; Mem- Rege protulit hic in Cur, dicti Domin. 
bers of the Regis coram ipſo rege tunc ibidem 
ouſe of > * 
Commons, quandam informationem verſus Johan. 
for ſeveral Elliot nuper de London Mil. Benjamin. 
— Voalentine nuper de London Ar. & Den- 
ern in il Holles nuper de London Ar. que 
Houſe, and ſequitur in hec verba ſcilicet Midd. ſſ. 
aſſaulting the Memorandum quod Robertus Heath 
— and Mil. Attorn. Dom. Regis nunc Gene- 
rcing him . , 
to fit a the Tal. qui pro eodem Dom. Rege in hac 
chair after parte ſequitur in propria perſona ſua 
the King had ven. hic in Cur. dicti Dom. Regis co- 
5 1 . ram ipſo Rege apud Weſtm. die Mer- 
the Houſe cur. prox. poſt Craſtin. Animar. iſto 
ſhould be eodem Termino. Et pro eodem Dom. 
adjourned. Rege dat Cur. hic intelligi & informari. 


Quod cum dictus Dom. Rex pro di- 
verſis arduis & urgentibus negotiis ip/um Regem & 
ſtatum & defenſion. Regn. Angl. & Eccleſiæ An- 
os concernen. quoddam Parliament. ſuum apud 

ivit. ſuam Weſtm. pred. teneri ordinavit. Cumque 
ſuperinde quoddam Parliamentum ſuum debito modo 
inchoat. & tent. fuit apud Weſtm. pred, decimo 
ſeptimo die Martii Anno Regni difti Dom. Regis 3 
& ibidem per diverſas prorogationes continuat. 
uſque 10 diem Martii Anno regni dicti Dom. Regis 
4*. quo quidem 10 die Martii idem Parliament. dif- 
ſolut. fuit. Cumque antea pred, 17 diem Marti 
Anno 3* ſuprad. ſcilicet 16 die ejuſdem menſis Mar. 
Anno 37 ſuprad. Johannes Elliot nuper de London 
Mil. debito modo elect. & retorn. fuit un. Mil. pro 
Com. Cornub. in eodem Parliament. deſervitur. 
Cumque etiam Benjamin. Valentine nuper de Lon- 
don Ar. eodem 16 die Martii Anno 3 ſuprad. de- 
bito modo elect. & retornat. fuit un. Burgenſ. pro 
Burgo de St. Germans in pred. Com. Cornub. in 
eodem Parliament. deſervitur. Cumque etiam Den- 
zil Holles nuper de London Ar. eodem 16 die Mar- 
tii Anno 37 ſuprad. debito modo elect. & retornat. 
fuit un. Burgenſ. pro Burgo de Dorcheſter in Com. 
Dorſ. in eodem Parliament. deſervitur. Cumque 
etiam Johannes Finch Mil. eodem 16 die Martii 
Anno 30 ſuprad. debito modo elect. & retornat. fuit 
un. Civium pro Civitat. Cantuar. in eodem Parlia- 
ment. deſervitur. Cumque pred. 16* die Mart ii 
Anno 3 ſuprad. prefat. J. Finch apud Weſtm. pred. 
debito modo electus & conſtitut. fuit prolocutor. 
per Commun. in eodem Parliament. Et fic Prolo- 
cutor pro Commun. continuavit uſque diſſolution. 
ejuſdem Parliament. Quod prefat. J. E. machi- 
nans & intendens omnibus viis & modis quibus 
poterit diſcord. malevolenc. murmuraciones & ſedi- 
riones tam int. pred. Dom. Regem & magnat. præ- 
latos proceres & juſtic. ſuos hujus Regni quam int. 
— magnat. prelat. proceres & juſticiar. dicti 
m. Regis & re liquos ſubdit. ſuos ſeminare & exci- 
tare & Regimen & gubernation. hujus Regni Angl. 
tam in Dom. Rege quam in conſiliar. & mi- 
niſtris ſuis cujuſcu gencris totalit. deprivare & 
enervare & tumult. & confuſion. in omnibus ſtatibus 
& partibus hujus Regni Ang]. introducere & ad 
intention. quod veri & liget ſubdit. dicti Domini 


Regis cordialem ſuum amorem ab ipſo Rege retra- from 


herent in & duran. Parſiament. pred. ſcilicet 23 die 
Febr. Anno F ſuprad. apud Weſtm. pred. in Domo 
Commun. Parliament. ibidem & ſedente eadem do- 
mo Militib. Civib. & Burgenſ. adcunc & ibidem 
aſſemblat. & in cor. preſentia & auditu falſo & ma- 


tii Anno 4* ſu 


18. Proceedings againſt Sir John Elliot, Ec. 5 Car. 1. 


litioſe & ſeditioſe hec falſa ficta malitioſa & ſcanda- 


loſa verba Anglicana alta voce dixit & propalavit, 


videlicet, The King"s Privy Council, all bis Judges 
and his Council learned, have conſpired together to 
trample under their feet the Liberly of the Subjects of 
this Realm, and the Privileges of this Houſe (Privileg. 
pred. Domus Commun. Parliament. innuendo) Cum- 
que poteſtas ſummonend. Parliament, ejuſdemque 
continuand. adjornand. prorogand. & diſſolvend. 
Dom. Regi ſpectat & de jure pertinet ad libitum & 
beneplacitum ſuum. Cumque dictus Dom. Rex pro 
diverſ. urgent. cauſis ipſum ad hoc ſpecialit. moven. 
ſecundo die Martii Anno 4* ſuprad. Parliament. 
pred. adjornari ordinavit eodem ſecundo die Martii 
uſque 10 diem ejuſdem menſis Marti adtunc 
futur. Et dictus Dom. Rex pred. ſecundo die Mar- 
apud Weſtm. pred. mandavit 
fat. Johanni Finch adtunc prolocutori pred. quod 
ipſe eodem ſecundo die Martii Militibus Civibus & 
Burgenſ. in Domo Commun. Parliament. adtunc & 
ibidem aſſemblat. beneplacitum dicti Dom. Regis 
ſignificaret & notum faceret quod immediate poſt 
ſignification. ill. ſic fact. pred. domus Commun. per 
ipſos Mil. Cives & Burgenſ. adjornaretur uſque 10 
diem Martii ad tunc prox. futur. Et . e pre- 
fat. Johannes Finch eodem ſecundo die Martii a 
Weſtm. pred. Militib. Civib. & Burgenſ. in dicta 
domo Commun. Parliament. adtunc & ibidem aſ- 
ſemblat. ſeden. eadem domo publice ſignificavit & 
notum fecit pred. beneplacitum dicti Dom. Regis 
2 pred. domus immediate poſt ſignification. ill. 
act. uſque ad pred. 10 diem Martii per ſeipſos ad- 
jornaretur & quod pred. Johannes Elliot B. Valen- 
tine & Denzil Holles tempore ſignification. . 
per pred. prolocutor. in forma pred. fact. preſentes 
er. in domo Commun. pred. & adtunc & ibidem 
audiverunt eandem ſignification. & ill. bene intel- 
lexer. pred. tamen J. E. B. V. & D. H. eodem ſe- 
cundo die Martii Anno quarto ſuprad. apud Weſt. 
pred. malitioſe agreaver. & inter eos conſpiraver. ad 
diſturband. Milites Cives & Burgenſ. de pred. do- 
mo Commun. Parliament. in eadem domo apud 
Weſtm. pred. adtunc & ibidem aſſemblat. ne illi ſe- 
cundum beneplacitum dicti Dom. Regis eis ut pre- 
fertur ſignificat. ſeipſos adjornarentur. Et pred J. E. 
ſecundum agreament. & conſpiration. pred. ad mali- 
tioſa propoſita & intention. pred. poſtea ſcilicet eo- 
dem ſecundo die Martii Anno 4% ſuprad. apud 
Weſtm. pred. in eadem dom. Commun. Parliament. 
in preſentia & auditu pred. Milit. Civium & Burgenſ. 
adtunc & ibidem aſſemblat. alta voce ſalſo malitioſe 
& ſeditioſe dixit & propalavit hec falſa ficta ſcanda- 
loſa malitioſa & ſeditioſa Anglicana verba ſequen. 
The miſerable Condition we are in, both in Matters 
of Religion and Policy, makes me look with 4 
tender eye both to the perſon of the King and the 
Suben: You know how Arminianiſm doth under- 
mine us, and bow Popery comes upon us ſo open-faced 
as it gives a Terror to the Law; that particularly 
concerning the plantation of Jeſuits amongſt us, and 
other things incident thereto, do manifeſtly ſhew it. 
And not only theſe men who are actors themſelves, I 
mean #he Jeſuits, but thoſe that are their great Maſters 
and Fautors, they have the power of the Law, and 
dare check Magiſtrates in the Execution of their duties ; 
them it comes that we ſuffer their guilt, and ihe 
fear of puniſhment that may befall them, brings us 
upon thoſe Rocks. There are among them ſome Pre- 
lates of the Church, the great Biſhop of Wincheſter 
and his Fellows; it is apparent what they bave done 
to caſt an aſper/ion upon tbe Honour, Piety and _— 
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the King. Theſe are no: all; but it is extended to 
me others, who, I fear, in guilt and conſcience of 
their own ill deſerts, do join their power with that 
Biſhop, and the reſt, to draw bis Majeſty into a jea- 
louſy of the Parliament; amongſs them I ſhall not 
fear to name the Great Lord Treaſurer, in whoſe 
perſon is, I fear, contrafied all that which we ſuffer. 
If we look into religion and policy, I find him building 
upon the ground laid by the Duke of Bucks, bis great 
Maſter; from him, I fear, came thoſe ill Counſels 
which contracted that unbappy concluſion of the laſt 
Selon of Parliament. And whoſoever ſhall go about to 
break Parliaments, Parliaments will break him ! I 
find that not only in the affetions of his Heart, but 
alſo in relation to him, he is the head of the Papiſts. 
They and their Prieſts and Jeſuits have all relation to 
him, and I doubt not to fix it indubitably' upon bim; 
and ſo far from the greatneſs and power of him comes the 
danger of our Religion. For policy in that great Queſtion 
of Tonnage and Poundage; that intereſt that is pretended 
to be the King*s, is but the intereſt of that per ſon to under- 
mine the policy of thisGovernment, and thereby to weaken 
the Kingdom. It was the Counſel of Hoſpitales Chan- 
cellor to Charles the Ninth, King of France, that the 
way to weaken this Kingdom was to impeach the Trade 
of it, and ſo to lay our walls waſte and open. And I 
doubt not, but by the diſquifition of a few days to prove 
that his labours are to undermine us; That be invites 
Strangers to come jn to drive our Trade, or at leaſt our 
Merchants to trade in ſtrange bottoms; which is as 
dangerous; and bis is that which imprints this fear in 
his perſon, and makes him 10 mifinterpret our proceed- 
ings to his Majeſty. Now therefore it will be fi! for 
true Engliſhmen 10 perform their duties, and to ſhew 
their defire of the ſafety both of the King and 1 
and to reſolve to defend the ſincerity of our Religion, 
and to declare our reſolutions alſo for the defence of the 
right of the Subject, whereby we may declare our- 
ſelves to be Freemen, and ſo the more wealthy and able 
to 474 bis 4 % upon all occaſions. And that we 
declart-all that we have ſuffered, to be the 
ell of. new Counſels to the ruin of the Government 
of Ibis State, and to make a proteſtation againſt all thoſe 
men, whether greater or ſubordinate, that they ſhall 
all be declared as capital enemies to the King and King- 
dom, that will perſuade the King to take Tonnage and 
Poundage without Grant of Parliament. And that 
if any Merchants ſball willingly pay thoſe Duties with- 
out conſent of Parliament, they ſhall be declared as 
Acceſſaries to the reſt. Quodeque pred. D. H. ſecun- 
dum agreament. & conſpiration. inde inter ipſum 
& pretat. J. E. & B. v. ut prefertur prehabit poſtea 
ſcilicet eodem Tecundo die Martii Anno 4* ſuprad. 
apud Weſtm. pred. in eadem domo Commun. Par- 
liameat. militib. civib. & burgenſ. adrunc & ibidem 
aſſemblat. & in eor. preſentia & auditu alta voce 
falſo malitioſe & ſeditioſe dixit & propalavit hec falſa 
ficta malitioſa pernicioſa & ſeditioſa verba Anglican. 
ſequen, videlicet, I boſoever ſpall counſel the taking 
up of Tonnage and Poundage without an Att of Parlia- 
ment, let bim be accounted a capital enemy to the King 
and Kingdom ; and what Merchant ſoever ball pay 
Tonnage and Poundage, without an At? of Parliament, 
let him be accounted 4 betrayer * Liberties of the 
Subjeft, and a capital enemy to ! 
Quodque prefat. B. V. & D. H. ſecundum agrea- 
— ny conſpiration. pred. inde inter eos & prefat. 
J. E. prehabit. ad intention. & propoſit. pred. & ad 
intention, quod. prefat. J. E. & D. H. pred. falſa 
malitioſa ſcandaloſa & ſeditioſa verba pred, in forma 
pred. & ad intention. & propoſita pred. per eos 


* 


for ſeditious Speeches in Parliament. 


King and Kingdom. 


pred. ſecundo die Martii Annd 4* ſuprad. dict. & 
propalat. ut prefertur dicerent & propalarent eodem 
ſecundo die Marti poſt ſignification. pred. pred. 
beneplaciti dicti Dom. Regis pro adjornament. 
dict. domus Commun. Parliament. ut prefertur. 
fiend. per prefat: prolocutorem fact. & ante dicti- 
onem & propalationem aliquor. verbor. pred. prefat. 
J. E. &. D. H. eodem ſecundo die Martii ut prefer- 
tur dict. & propalat. prefat. Johanne Finch prolocu- 
tor. pred. adrunc & ibidem in quadam Cathedra 
Anglice vocat. be Speaker's Chair in domo pred. 
exiſten. & extra pred. ſecundum mandat dicti dom. 
Regis ei in hac parte prius dat. ire conan. in & ſuper 

efat. Johannem Finch adtunc &. ibidem in pace 

ie & dict. Dom Regis exiſten. vi & armis & manu 


 forti & illicite inſult. fecer. & eundem J. Finch 


maletraQtaver. & eundem J. F. in Cathedra pred. 
contra voluntat. ſuam manu forti & illicite detinuer. 

uodque poſtea eodem ſecundo die Martii & ante 
diction. propalation. aliquor. verbor. pred per pred. 
J. E. & D. H. dict. & propalat. ſecundo die Martii 
Anno 4 ſuprad. prefat. J. F. prolocutor. pred. apud 
Weſtm. pred. in domo pred. extra Cathedram pred. 
adtunc exiſten. in & ſuper prefat. J. F. adtunc & 


ibidem in pace Die & dict. Domini Regis inſult. 


fecer. & prefat. J. Finch maletractaver. & violent. 
manu forti & illicite contra voluntat. ſuam in Cathe - 
dram pred. traxer. truſer. & impuler. per quod 
magn. tumult. & periculoſa commotio & confuſio 
in dom. Commun. pred. & maximi terror. pred. 
Militib. Civib. & Burgenf. adtunc & ibidem afſem- 
blat, adtunc & ibidem mot, & excitat. fuer. contra 
ligeanc. ſuar. debit, in magn. contempt. & manifeſt, 
exheredationem dicti Domini Regis & derogation. 
perſone regiminis & prerogative ſue Regie & in le- 
gum & ſtatus hujus regni Afgl. ſubverſion. & in 
magn. ſcandal. & ignominiam Conſiliar. de privato 
Concilio dicti Dom. Regis & al. magnat. prelator. 
& procer. hujus Regni Angl. & Juſticiar. & Juſtie. 
dicti Dom. Regis ac in diſturbation. & terrorem 
communitat. in Parliament: pred. fic ut premittitur 
aſſemblat. necnon ad peſſimum & pernicioſiſſimum 
exemplum omn. al. in hujuſmodi caſu delinquen. & 
contra pacem ejuſdem Dom. Regis coron. & digni- 
tat. ſuas necnon contra formam ſtatut. &c. Unde 
idem Attorh, &c. per quod precept. fuit Vic, quod 
_ omite. Sc. Quin Venire fac. eos ad reſpond. 
© 1:0) l F 
Et modo ſcilicet qie Martis 52 
poſt Otab. Sandi Martini. iſto codem The, Hoſe 
termino coram Dom. Rege apud Weſt. 4 
* pred. J. — Mil. — 15 — 7 222 
r. perſon. ſuis & p E. habit. . 
an een pred. idem J. quoad nn + ig 
ſuppoſit. tranſgr. offenſ. & -contempt. and that the 
pred, in informatione pred. mentio- Offence- was 
nat. in dicend. & propaland. pred. An- —＋ 22 
glicana-verba in informatione pred. ſu- and 3 
perius recitat. Ac eidem J. per infor- there to be 
mationem pred. in forma pred. im. Read. and 
polir. dic. quod ipſe non intend. quod 40 nes fn che 
Dom. Rex nunc de aut pro ſuppoſit. Kings 
tranſgr. offenſ. & contempt. ill. eidem Bench. 
J. fic impoſit. in Cur. dicti Dom. R.-t- 
gis nunc hic reſponderi velit aut debeat quia. dic. 
quod pred. ſuppoſit. offenſ. tranſgr. & contempt. 
in dicend. & propaland. pred jcana verba in 
informatione mentionat. & eidem J. in forma 
pred. impoſit. in Parliament. & non in Cur. Dom. 
Regis nunc hic audiri & ter minari debent, &c. Et 
ulgerius idem Johannes dic. quod ipſe pred. = 
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die Martii Anno 3e ſuprad. in informatione pred. 
mentionat. debito modo elect. & retorn. fuit un. 
Mill. pro pred. Com. Cornub. in Parliament. pred. 
deſervitur. prout in inf6rmatione ſuperius 
mentionat. Quodgus idem. J. tempore ſuppoſit. of- 
flenſ. tranſgr. e pred. in dicend. & pro- 
paland. Anglicana verba pred. eidem J. in forma 
impoſit. ac duran. toto tempore Parliament. 
pred. apud Weſtm. pred. fuit & remanſit. un. mil. 
ro Com. Cornub: pred. pro eodem Parliament. Et 
— arat. eſt verificare 3 quo in wie 4 
. evidenter apparet & plene liquet up- 
— offenſ. — 5 2948 & — pred. in dicend. 
& propaland. Anglicana verba pred. eidem J. in 
forma pred. impoſit. & per information. pred. ſuppo- 
ſit. commiſſ. fore commiſſ.fuit in pred. domo Commun. 


Parliament. pred. in Parliament. pred. idem J. pet. 


Judic. ſi pred. Dom. Rex nunc hic de oftenſ. 
tranſgr. & contempt. pred. quoad Anglicana verba 
pred. per ipſum J. in Parliament. pred. in forma 
pred. dici & propalari ſuppoſit. in Cur. dicti Dom. 
Rede nunc hic reſponderi velit aut debeat. Et 
quoad tot. reſid. ſuppoſit. offenſ. trangr. & con- 
tempt. in informatione pred. mentionat. eidem J. 
in forma pred. impoſit. eidem J. dic. quod ipſe non 
intendit quod dictus Dom. Rex nunc de aut pro 
— — & contempt. pred. in eadem 
informatione mentionat. eidem J. ſuperius in forma 
pred. impoſit. in Cur. dicti Dom. Regis nune hic 
reſponderi velit aut debeat quia dic. quod reſid. 
pred. ſuppoſit. offenſ. tranſgr. & contempt. in infor- 
matione pred. ſuperius ſpec. eidem Johanni per in- 
formation. pred. in forma pred. impoſit. in Par- 
liament. &t non in Cur. Dom. Regis nunc hic gudiri 
& terminari debent. Et idem J. ulterius dic. quod 
ipſe pred. 16 die Anno 3% ſuprad. in infor- 
matione pred, mentionat. debito 1505 elect. & re- 
tornat. fuit un Mil. pro pred. Com. Cornub. in 
pred. Parliament. deſervitur, prout per information. 
ſuperius mentionat. woes idem J. tem- 

pore reſid. ſuppoſit. offenſ. tranſgr. & contempt. 
pred. ei in forma pred. impoſit. Ac duran. toto 
tempore Parliament. pred. apud Weſtm. pred. fuit 
& remanſit un Mil. pro pred. Com. Cornub. in 
Parliament. pred. Et hoc parat. eſt verifixare. Unde 
& ex quo in informatione pred. evident. apparet & 
plene liquet quod pred. reſid. pred. ſuppeſit. tranſgr. 


offenſ. & cortempt. pred. in informatione pre 


mentionat. eidem J. in f Yred. impoſit. per 
eandem information. 1155 room commiſſ. it 
commiſſ. in pred. domo Commun. Parliament. pred. 
in Parliament. pred. idem J. pet. Judic. fi dictus 
Dom. Rex nunc de reſid. pred; ſuppoſit. offenſ. 
tranſgr. & contemp. in informatione menti- 
onat. eidem J. in forma pred. impoſit. in 'Parlia- 
ment. pred in forma — fieri fy in Cur. 
Dom Regis nunc hic reſponderĩ velit aut debeat, &c. 

Et pred. Benjamin. Valentine habit. audit. infor- 
mation. pred. idem. B. dic. ipſe not intendit 
vod s Dom. Rex nune de aut pto ſuppoſit. 


offen. & . informatione pred. pred 


mentionat. eidem eandem information. im- 


poſit. in Cur. dicti Dom. Regis nunc hic reſponderi 


velit aut debeat, Quia dic. quod pred. ſuppoſit 
offenſ. tranſgr. & contempt. in informatione pred. 
mentionat. eidem B. per eandam informationem in 
forma pred. impoſit. in Parſiament. & non in Cur. 
Domini Regis nune hic avdiri & terminati debent. 
Et idem B. ulterius decit quod ipſe pred. 16 die 
Martii Anno 3 fuprad. in informatione pred. men- 


thonar: debito modo elect. & retorn. fuit un. Bur- 


nf. pro predicto Burgo de St. Germans in pred. 
Lom. Cornub in pred. Parliament. deſervitur, . 
ee” pg comma pred. ſuperius mentionat. Quodg; 
B. tempore ſupoſſt. offenſ. tranſgr. & con- 
tempt. pred. ei in forma pred. impoſit. Ac duran, 
toto Tempore Parliament. pred. apud Weſtm. pred. 
fuit & remanſit. un. Burgenſ. pro pred. Burgo de 
St. Germans in eodem Parliament. Et hoc parat. 
eſt verificare. Unde & ex quo informatione pred. 
evident. apparet & bene liquet quod 22 of- 
fenſ. tranſgr. & contempt. pred. in informatione 
pred. mentionat. eidem B. in forma pred. impoſit. 
per information. pred. ſuppoſit. fore commiſſ. fuit 
commiſſ. in pred. domo Commun. Patliamenti 
pred. Idem B. pet. Judic. fi dictus Dominus Rex 
nune de offenſ. tranſgr. & contempt. pred. fic ſibi 
impoſit. per ipſum B. in Parliament. predict. fieri 
ſuppoſit in Cur. dicti Dom. Regis nunc hic reſpon- 


deri velit aut debeat, &c. 


Et pred. Denzil Holles habit. audit. informa 
tion. idem D. quoad ſuppoſit. tranſgr. offenſ. & con- 
tempt. pred. in informatione mentionat. in 
dicend. & propaland. pred. Anglicana verba in in- 
formatione pred. ſuperius recitat. Ac eidem D. 
per information. pred. in forma pred. impoſit. 
dic. quod ipſe non intendit quod Dominus Rex nunc 
de aut pro een tranſgr. offenſ. & contem 
i1]; eidem. D. fic impoſit. in Cur. dicti Domini 
Regis nunc hic reſponderi velit aut debeat. Quia 
dic. quod pred. ſuppoſit. offenſ. tran. & contempr. 
in dicend. & propaland. pred. Anglicans verba in 
informatione pred. mentionat. eidem D. in forma 
— impoſit. in Parliament. & non in Cur. Dotn. 
egis nunc hie audiri & terminari debeant, &c. 


Et ulterius idem D. dic. quod ipſe pred. 16 die 


Martii Anno 3 ſuprad. in informatione pred. men. 
2 debito modo elect. 4 retornat. fuit * 1 
nl. Burgo de Dorcheſter in . Com. 
Dor. in e deſervitur, 99 I 
matione pred. ſuper ius mentionat. Quodque idem 
D. tempore ſuppoſit. offenſ. tranſgr, & contempr. 
Yed. in dicend. & propaland. Anglicana ve 


pred. eidem D. in forma pred. impoſit. at duran. 


toto tempore Parliament. pred. Weſtm. 

fuit & remanſit. un. Burgenſ wo pet Buren r 
Dorcheſter in eodem Parliament. Et hoc parat. eſt 
verificure. Unde & ex quo in informatione pred. evi- 
dent. apparet & plene hquet' quod ſuppoſit. offend. 
tranſgr. & fr in dicend. & p 
Anglicana verbs pred.” eidem D. in forma pred. 
impoſit. per informationem pred. i t. fore com- 
miſſ. fuit commiſſ. in domo pred. Commun. Parlia- 
ment. pred. Parliament. pred. idem D. pet. Judic. fi 
dictus Dom. Rex 45 de offenſ. tranſgr. & —4 

t. pred. quoad Anglicana verba pred. per i 
5. K Wie in forma — dici 5 
palari ſuppoſit. in Cur. Dom, Regis nunc hic re- 
ſponderi velit aut debeat. Et quoad tot. reſid. ſup · 
poſit. offenſ. tranſgr. & contempt. in informatione 
mentionat. eidem D. ſuperius in forma pred. 
imponit. idem D. dicit quod ipſe non _intendit quod 
us Dom. Rex nunc de aut pro pred. reſid. o 

tranſgr. & contemp. pred. in eadem informatione 
mentionat. eidem D, ſuperius in forma predict. im- 
poſit. in Cur, dicti Dom. Regis nunc hic ref 
velit aut debeat. Quia dic. quod pred. reſid. ſup- 


poſit. offenſ. tranſgr. & contempt. in infotmatione 
pred. ſuperius ſpecificat. eidem D. per information. 
pred. in forma pred. imponit. in & non 

ö 1 


$ 


* 


un. uy; N pro pred. Burgo de Dorcheſter in pred. 
0 


II. 


que idem D. —_ reſid. ſuppoſit. offenſ. tranſgr. 


ei in fotma pred. impoſit. ac du- 
pred. fuit & remanſit un. * pro pred. Burgo 
de Dorcheſter in pred. Com. 
pred. Et hoc parat. eſt verificare. Unde & ex 
uo in Informatione pred. evident. 2 & plene 
liquer quod pred. reſid. ſuppoſit. offenſ. tranſgr. & 
contempt. pred. in Informatione pred. mentionat. 
eidem D. in forma pred. impoſit. * If eandem Infor- 
mationem ſuppon. fore commiſſ. in pred. domo 
Commun. Parliament, ou in Parliament. pred. 
idem D. pet. Judic. fi dictus Dom. Rex nunc de 
reſid. predict. ſuppoſit. offend. why. & contempt. 
in Informatione pred. mentionat. eidem D. in forma 
pred. impolit. in Parliament. pred. in forma pred. 
fieri ſuppoſit. in Cur. Dom. Regis hic reſponderi 
velit aut debeat, &c. | 
| Et prefat. Robertus Heath Mill. qui 
The Attor- ſequitur, &c. quoad pred. placitum 
ney-Generdl pred. J. Elliot pro eodem da Nags dic. 
. quod placitum ill. prefat. J. in forma 


verally. pred. ſuperius placitat. materiaque in 
placito pred. content. minus ſufficien. 
in lege exiſtunt ad precludend. Cur. hic a Juriſdic- 


tion. ſua audiend. & terminand. offenſ. tranſgr. & con- 
tempt. in mformatione pred. mentionat. eidem J. 
r eandem informationem in forma pred. impoſit. 
Uride pro defectu ſufficien. reſpon. in hac parte 
t. Judic. Et quod prefat. J. dicto Dom. Regi in 
ut. hic reſpondeat de & in premiſſ. &c. | 
Et ptefat. R. H. Mil. qui ſequitur, &c. quoad 
Fed; placitum prefat. B. V. pro eodem Domino 
Rel e dic. quod placitum ill. prefat. B. in forma 
e ſuperius placitat. materiaque in eodem con- 


rent. minus ſufficien. in lege exiſt. ad precludend. 


Cut. Hic a Juriſdiction. ſua audiend. & terminand. 
offenſ. trauſgr. & contempt. pred. in Informatione 
pted. mentionat. eidem 1 eandem Information. 
in forma pred. impoſit. Unde pro defectu ſufficien. 
Reſponſ. in hac parte pet. Judic. & quod prefat. B. dicto 
Dom. Regi in Cor. hic reſpondeat de & in premiſſ. 
&c; . Et fimile quoad placitum Denzil Holles. 
Et pred. J. Elliot Mil. ut prius dic. 
The Deſen · quod placitum pred. per ipfum J. ſupe- 
dants ſove- „ why fo red. it : 
rally join in 1798 in forma pred. placitat. materiaque 
Demurrer. in placito pred. content. bon. & ſuffi- 
cien. in lege exiſtunt ad precludend. 
Cur. hic a Juriſdiction. ſua audiend. & terminand. 
offenſ. tranſgr. & contempt. pred. in Informatione 
pred. mentionat. eidem Johanni per eandem Infor- 
mationem in forma pred. impoſit. Quod quidem 
placitum materiamque in placito content. 
dem J. E. Mil. parat. eſt verificare. Unde ex quo 
idem Attorn. ch Dom. Regis pro eodem Dom. 


Rege ad placitum ill. non reſpond. nec ill. aliqualit. 
dedic. ſed verification. ill. admittere omnino recuſat 


pet. Judic. & quod ipſe idem J. de offenſ. tranſgr. & 
contempt. pred. in informatione pred. mentionat. 
eidem J. per eandem informationem in forma pred. 
- impoſit. per Cur. hic dimittatur, &c. Et fic de 
verbo in verbum pro Valentine & Holles ſepa- 
ratim. 

Vor. VII. 
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Et quia Cur. Dom. Regis hic de Ju- Cur- advi- 

dic. ſuo inde reddend. nondum advi- | 
ſatur dies inde dat. eſt tam prefat. Roberto Heath 
Mil. qui fequitur, &c. quam pred. J. E. B. v. 
& D. H. in ſtatu quo nunc, &c. uſque | 
Octab. Sancti Hillar, coram Dom. Re- Tie Attor- 
ge ubicunque, &c. de Judicio ſuo inde ve, Oger 
audiend. eo quod Cur. nondum, &c. 


. | endants 
Ad quas quidem Octab. Sancti Hillar. may anſwer. 


coram Dom. Rege apud Weſtm. ven. tam prefat- 
R. H. qui ſequitur, 2383 pred. J. E. B. V. 
& D. H. in propr. perſon. ſuis. Et prefat. R. H. 
ui ſequitur, &c. pro eodem Dom. Rege pet. Ju- 
ic. Et quod pred. J. E. B. V. D. H. 
dicto Dom. Regi in Cur. hic reſpon- 
deant & eor. quilibet. reſpondeat de & 
in premiſſ. &c. _—_ quo viſis lectis 
& audit. omnibus & ſingulis premiſſ. 
pro eo quod videtur Cur. hie quod ſe- mers rect 
pore placita pred. per prefat. J. KE. . 
V. & D. H. in forma pred. ſuperius placitat. 
materiaque in ſeparal. placitis pred. content. minus 
ſufficien. in lege exiiturit ad precludend. 
Cur, hic a Juriſdictione ſua audiend. & 
terminand. offend. ttanſgr. & contempt. 
pred. in informatione pred. mentionat. 
eiſdem J. E. B. V. & B. H. per eandem 
Information. in forma pred. impoſit. dictum eſt. 
eiſdem J. E. B. V. & D. H. quod ipſi iidem J. E. 
B. V. & D. H. dicto Dom. Regi in 
Cur. hie reſpondeant. & eor. quilibet 
reſpondeat. de * per miſſ. in infor- 
matione ſuperius content, &c. puricu- 
Et ſuper pron dies dat. eſt per Cur. eiſ- 177 i. 
dem J. E. B. V. & D. H. coram Dom. Rege ubis 
cunque, &c. uſque diem Veneris prox. poſt Octab. 
Pur. beate Marie Virgin. ad Information. predict. 
interloquend. & tunc ad reſpond, peri- 
culis ſuis. Ad quem diem coram Bom. Judgment 4 
Rege apud Weſtm. ven. tam prefat. Faint them 


R. H. qui ſequitur, &c. quam prefat. Pla, in 1 
J. E. 8. 9 D. Ne Chief. 
ſonis ſuis Et prefat. J. E. B. V. & D. H. licet 
ipſi ſepius premonit. & ſolempnit. exact. ad reſpond. 
nihil dicunt in Barr. ſive exoneration. Information. 
red. per ou idem Dominus Rex remanet ver- 
s eos indefenſe. Ideo conf. eſt quod ' 
red, J. E. B. V. & D. H. capiantur ad 
isfaciend. Dom. Regi de finib, ſuis 
occaſione tranſgr. & contempt. pred. 
Ac quod habeant Impriſonament. cor- 
r. ſuor. ad voluntat. ipſius Dom. 
be & quod antequam deliberentur caring os 
uilibet eor. inveniat. ſuffic. ſecur, de 
bene gerend. erga dictum Dominum 
Regem & cunctum populum ſuum 
Et quod pred. J. E. committatur lo- 
cumtenen. Turris Domini Regis London. 
ſalvo cuſtodiend. quouique, &c. Quod- 
que pred. B. V. & D. H. commictan- 
tur Mar. mareſc. Domini Regis coram 
ipſo Rege ſalvo cuſtodiend, quouſque, 


c. 
Et finis ejuſdem J. E. afferatur per 
Cur. occaſione predict. ad 2000 /. 

Et finis Jake B. V. afferatur per 
Cur. occaſione pred. ad 500 J. e 
Et finis ejuſdem D. H. afferatur per 

Cur. ad. 1000 mercas. 


LI 


udgment 
— 
to the ſuriſ- 
diction of 
the King's- 


Day given to 
the Defen- 
dants to an- 


. — Ü“ - — — 


— — 
. 


Afterwards Poſtea ſcilicet die Lune prox poſtOc- 
theAuorney- tab. Pur. beate Marie Virgin. Anno 
comes into Regni Dom. Caroli nunc Regis Angl. 
Court, and &c. 12. coram Dom. Rege apud Welt. 
acknow- ven. Johannes Banks Mil. Attorn. 
= - _ Dom. Regis nunc General. qui pro eo- 


id his dem Dom. Rege modo in hac parte ſequi- 
ine. tur & pro eodem Dom. Rege dic. &cog- 
8 novit quod pred. D. H. ſolvit & fatis- 
fecit pred. 1000 mercas recept. adScaccarii dicti Dom. 
Regis ad uſum dicti Domr Regis in plen ſatisfaction. 
pred. inis ſuper ipſumD. pro offenſ. pred. in inform. 
tione pred. ſuperius nominat. per Cur. hic in ipſum im- 
fit. prout per conſtat. ſub. manuEdwardi M ardour 
Mil.C lerici pellium recept.Scaccari dicti Dom. Regis 
hic in Cur. oſtenſ. plene liquet. Et pro eodem Dom. Re- 
idem Attorn. dicti Dom. Regis general. cognovit 
dictum Dom. Regem inde fore ſatisfactum. Ideo 
idem D. H. de eiſdem 1000 mercis eat inde quiet. 
Poſtea ſcilicet die Mercur. prox. poſt Quinden. 
Paſche Anno Regni dicti Dom. Regis nunc Angl. 
&c. 16. coram Dom. Rege apud Weſtm. ven. Jo- 
| hannes Banks Mil. Attorn. Dom. Re- 


At another gis nunc general. in propr. perſona ſua, 
Time after t protulit in Cur. dicti Dom. Regis 
. coram Dom. Rege tunc ibidem quod- 
Court the dam breve ipſius Dom. Kegis de pri - 
King's Let. vat. ſigillo ſibi & al. direct. & petiit 
under he illud irrotulari & allocari, cujus quidem 
Privy Seal, brevis tenor ſequitur in hec verba: 
whereby the Charles, by the Grace of God, King of 
King remits England, Scotland, France, and Ire- 
35 — land, Defender of the Faith, &c. To the 
all the reſt of Lord High-Treaſurer of England, Chan- 
the Judg- cellor, Under- Treaſurer, and Barons of 
— * our Exchequer, and all other Officers and 
— hay be Miniſters of the ſame Court for the Time 
inrolled and being, and to the Chief-Fuſtice, and the 
allowed. reſt of our Juſtices of our Court of King s- 


Bench, and to our Attorney-General, and all other 
Officers and Minifters of the ſame Court for the Time 
being, Greeting. Whereas in Michaelmas Term, in 
the tenth year of our Reign, upon an Information in 
our Name exhibited in our Court of King's-Bench, 
againſt Benjamin Valentine E/q; and others, for di- 
vers Offences, Treſpaſſes and Contempts therein men- 
tioned, the ſaid Benjamin Valentine by Judgment of 
the ſame Court, was fined to us in the Sum of 5001. 
and to be committed to our Priſon of our Marſhalſea 
during our Pleaſure ; and that be ſhall find ſufficient 


Security for bis good. behaviour to us and our People, as 


by the ſaid Information and Judgment thereupon re- 
maining upon Record in our ſaid Court of King*s-Bench, 
more at large may appear. And whereas the ſaid 
B. V. hath been reſtrained of his Liberty ſince the laſt 
Parliament for not ſatisfying the ſaid Fine ſo impoſed on 
him, as aforeſaid. Now know ye, That we of our 
ſpecial Grace have remiſed, releaſed, and quit-claimed, 
and by theſe preſents, for us, our Heirs and Succeſſors, 
do remiſe, releaſe and quit-claim unto the ſaid B. V. the 
ſaid Fine or Sum of 500 |. by the Judgment of our ſaid 
Court on him the ſaid B. V. impoſed as aforeſaid. And 
all Commitment, Impriſonment, and other Matters 
whatſoever adjudged or inflifted upon him by our ſaid 
Court, for or by reaſon of the Treſpaſſes, Offences or 
Contempts aforeſaid. Wherefore we do by theſe Preſents 
will and require, as well the Lord-Treaſurer, Chan- 
cellor, Under-T: reaſurer, and Barons of our Excbe- 
quer, as the Fuſtices of our Court of King*s-Bench, and 


18. Proceedings againſt Sir John Elliot, &c. 5 Car. I. 


the Officers and Miniſters of the ſaid ſeveral Courts 
reſpectively, to whom it ſhall or may appertain, that 
they, and every of them reſpetiively, at all times bere- 
after do forbear and utterly ſurceaſe to make or grant 
forth any Extents, Seizures, Executions, or other 
Proceſs whatſoever, againſt the ſaid B. V. his Heirs, 
Executors or Adminiſtrators, or his or their Lands, 
Tenements, Hereditaments, Goods or Chaltles for or 
concerning the levying of the ſaid Fine or Sum of 500 l. 
or any Part thereof. And that they take Order as 
well for his full and clear Diſcharge thereof, as of and 
from his Commitment and Impriſonment as aforeſaid. 
And ibeſe Preſents, or the Inrollment thereof, ſhall be 
unto them, and every of them to whom it ſhall or may 
appertain, .a ſufficient Warrant and Diſcharge in that 
behalf. And laſtly, we will, and by theſe Preſents 
authoriſe and require our Atiorney-General for the 
Time being, for us, and in our Behalf, to acknowledge 
Satisfaftion upon Record of and for the ſaid Fine of 
500 l. on the ſaid B. V. Judgment of our ſaid Court 
ſo impoſed as aforeſaid. Whereby be may be fully and 
abſolutely acquitted and diſcharged thereof againſt us, 
our Heirs and Succeſſors ; and theſe Preſents, or the 
Inrollment thereof, ſhall be unto our ſaid Attorney-Ge- 
neral for the Time being, a good and ſufficient Warrant 
in that Behalf. Given under our Privy-Seal at our Pa- 
lace of Weſtm. the tb day of March, in the fif- 
teenth Year of our Reign. Et ſuper hoc idem J. B. 
Miles Attorn. dicti Dom. Regis General. pro eo- 
dem Dom. Rege virtute brevis de privat. ſigil- 
lo predict. dicit & cognovit ipſum 
b 12 2 ſatis- 
de pred. fin. 300 J. ſuper ipſum 
B. V. pro offenſ. predict. in Informa- — 
tione predict. mentionat. per Cur. hic 2 
ut prefertur impoſit. & pet. quod pred. diſcharged. 
B. V. virtute brevis pred. de Impriſonament. ſuo 
ads. ipſius Dom. Regis & de Judic. pred. exonere- 
tur & dimittatur ſuper quo viſ. & Cur. hic in- 
tellect. omnibus & ſingulis premiſs. conſ. eſt per 
Cur, quod pred. B. V. pro offenſ. pred. in Informa- 
tione pred. ſuperius mentionat. per Cur. hic ut pre- 
fertur impoſit. ſit inde quiet. & eat inde fine die, & 
uod , 4 idem B. V. de Impriſonament. ſuo ad ſect. 
m. Regis & de Judic. pred. verſus ipſum B. in 
forma pred. reddit exoneretur & dimittatur, &c. 
Poſtea ſcilicet 12* die Febr* Anno Regni Dom. no- 
ſtri Caroli ſecundi nunc Regis Angl. &c. 20 Domi- 
nus Rex mandavit dilecto & fidel. ſuo Johanni Ke- 
lynge Mil. Capital. Juſtic. dicti Dom. Regis ad pla- 
cita coram ipſo Rege tenend. aſſign. breve ſuum 
clauſum in hec verba Carolus ſecundus, &c. dilecto 
& fidel. noſtro Johanni Kelynge Mil. 
Capital. Juſtic. noſtro ad placita coram 
nobis tenend. aſſign. ſalutem. Quia in re- i 
cord. proceſs. ac etiam in redditione of 1 


Judicii ſuper quandam Informationem on the ſaid 
in Cur. Dom. Caroli primi nuper Regis ow. mw 
Angl. patris noſtri prechariſſimi coram Pafameat. 


ipſo nuper Dom. Rege exhibit. 

Roberto Heath Mil. tune Atta. Ganal ipſius 
nuper Dom. Regis, qui pro eodem Domino Rege in 
ea pw ſequebatur verſus Johannem Elliot nu 
de London Mil. B. Valentine nuper de London 
pred. Ar. & D. Holles nuper de Lond. pred. Ar. de 
diverſ. malegeſtur. ut dicitur Error intervenit mani- 
feſtus ad grave dampn. ipſius D. H. modo Dom. 
Hollis Baron. de Ifeild ſicut ex querela ſua accepi- 
mus. Nos errorem ſiquis fuerit modo debito _ 


1629. 
& eidem D. H. modo Domino Holles Baron. de 
Ifeild plenam & celerem Juſtic. fieri volen. in hac 
parte vobis mandamus quod fi Judic, inde reddit. fit 
tunc record. & proceſſ. pred. cum omnibus ea tan- 

n. nobis in preſent. Parliament. noſtrum diſtincte 
& aperte mittatis & hoc breve ut inſpect. record. & 
procels, red. ulterius inde aſſenſu Dominor. Spiri- 
tual. & Temporal. in eodem Parliament. exiſten. pro 
Erege. ill. corrigend. quod de Jure & ſecundum le- 
gem & conf. Regni noſtri Angl. fuerit faciend. T. 
meipſo apud Weſtm. 12* die Febr. Anno Regni no- 


ſtri 20. 
Norbury. 


The Lord Virtute cujus quidem brevis dictus 


5 2 Capital. Juſtic. record. pred. Dom. Re- 
Record. gi in preſent. Parliament. propr. mani- 


bus protulit ſecundum exigenc. ejuſdem 
brevis & poſtea ſcilt. 8* die Martii Anno Regni 
Dom. Regis nunc Caroli ſecundi 20 coram ipſo 
Rege in preſenti Parliament. ven. pred. D. H. 
modo Dom. Holles Baro de Ifeild per Samuel Aſtry 
Attorn. ſuum & dicit quod in Record. & proceſſ. 
pred. ac etiam in redditione Judicii pred. 
— a” manifeſt. eſt Errat. videlicet in hoc ver- 
ö ba in Informatione pred. mentionat. 
fore dicti & propalat. in domo Commun. Parlia- 
ment. per pred. D. H. modo Dominum Holles 
tunc exiſten. Burgenſ. pro Burgo de Dorcheſter in 
tunc preſen, Parliament. deſervienꝰ audiri & terminari 
in domo Commun. Parliament. debeant per legem 
terre & non in Cur. Domini Regis & in hoc quod 
r Information. in difto Record. mentionat. idem 
H. modo Dominus Holles oneratur cum dicti- 
one & propalatione quorundam verbor. in domo 
Commun. Parliament. ac etiam cum tranſgrſ. & in- 
ſult. fact. vi & armis ſuper Johannem Finch prolo- 
cutor. ejuſdem tune domus Commun. Parliament. 
Ad que idem D. H. modo Dominus H. duo ſeparal. 
placita placitabat tamen unicum tantum J udic. reddit. 
eſt de utroque per Cur. & unicus finis ubi duo Judi- 
cia reddi & duo fines _— debuiſſent quia ſi forte 
tranſgr. & inſult. audiri & terminari forte poſſit aut 
debeat in Cur. Dom. Regis coram ipſo Rege tamen 
dictio & propalatio. verbor. quorumcunque in domo 
Commun. Parliament. per Burgenſ. in eodem Par- 
liament. deſervien. alibi quam in Parliament, audiri 
ſeu terminari non debent, &c. 
In nullo off Et Galfridus Palmer Mil. & Bar. 
22 * Attorn. Domini Regis nunc General. 
. —— qui per eodem Dom. Rege in hac parte 


For ſeditlous Speeches in Parkament: 2 


m _ 
ſequitur preſen. in propr. perſona ſua pro eodem 
Dom. Rege dicti quod nec in Record. & Proceſs. 
pred. nec in redditione Judicii pred. in ullo eſt Er- 
rat. & pet. &c. | 


A Meſſage was ſent to the Houſe of Commons 
by Sir William Child, and Sir Juſtinian Lewin, to 
acquaint them, that the Lords do agree to thoſe 
Votes, which were delivered at the Conference 
yelterday. 

Die Mercurii 15 April, 1668. 
hy Hereas Counſel have been this day heard 
o at the Bar, as well to the Errors 
«* aſſigned by the Lord Holles, Baron of Feild, 
upon a Writ of Error depending in this Houſe, 
brought againſt a Judgment given in the Court 
* of King's-Bench in 5 Car: I. againſt the ſaid 
Lord Halles, by the name of Denzil Holles Eſq; 
and others; as alſo to maintain and defend the 
* ſaid Judgment on his Majeſty's behalf: Upon 
due conlideration had of what hath been offered 
* on both parts thereupon, the Lords Spiritual 
and Temporal in Parliament, do order and ad- 
judge, That the ſaid Judgment given in the Court 
of King's-Bench in 5 Car. I. againſt the ſaid Dex- 
„ 2i1 Holles, and others, ſhall be reverſed. 


The Form whereof (to be affixed to the Tranſcript 
of the Record) followeth : 


T quia Curia Parliamenti de judicio ſuo de & 
ſuper premiſſis reddend nondum adviſetur, dies 
7us oft tam predi2?* Galfrido Palmer Militi & Ba- 
ronet* qui ſequitur, &c. quam predif? Denzil Domi- 


no Holles coram eadem Curia uſque ad diem Mercu- 


rii decimum quintum diem Aprilis tunc proximum ſe- 
quentem apud Weſtmonaſt. in Comitat Midd' de 
judicio ſuo inde audiend eo quod Curia prædict nondum, 
Sc. Ad quem diem coram Curia prædict venit tam 
predi? Galfridus Palmer qui ſequitur, Ec. quam 
prædictus Denzil Dominus Holles in propriis perſonis 
ſuis. Super quo, viſis, & per eandem Curiam nunc 
hic plenius intelleftis omnibus & fingulis premiſſis, ma- 
turaque deliberatione inde babita, conſideratum eft per 
Curiam prædidtam, quod Judicium predif? ob errores 
predifios & alios in Recordo & Proceſſu prediftis 
compertos, revocetur, adnulletur & pemitus pro nulio 
habeatur. Et quod predif? Denzil Dominus Holles 
ad omnia que idem Denzil Dominus Holles occaffone 
Judicii prædicl. amiſit, reſtituatur. 


Jo. Browne Cleric. Parliamentorum. 
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XIX. The Trial of James Lord Uchiltrie, for Calumnies 


and ſlanderous Speeches againſt James Marquis of Hamil. 


ton; the Earls of Haddington, Roxburgh, and Buccleugh ; 
tending to the ſowing of Sedition, betwixt his Majeſty and 
the ſaid Noblemen; at Edinburgh, Nov. 30. 1631. 6 


Car. I. 


[From an Authentick MS.] 


Curia Juſticiarie S. D. N. Regis tenta in pretorio burgi de Edinburgh, ultimo die menſis Novembris, 
Anno Dom. Milleſmo, Sexcenteſimo, Trigeſimo primo, per Honorabiles & Diſcretos Viros, Magiſtros 
Alexandrum Colville de Blair, & Jacobum Robertoun Advocatum, Juſticiarios deputatos nobilis & po- 
tentis domini Willielmi Comitis de Stratherne & Monteith, Dom. Grahame, Kilbryde, & Kynpont, 
prefidis ſecreti Concilii & Juſticiarii generalis Dom. S. D. N. Regis totius Regni ſui Scotiæ, ubilibet 


conſtitut. Setiis vocatis & Curia legitime affirmata. 


Intran 


VAMES Lord Ucbiltrie delaitit of the 
making of Leaſings, Calumnies and 
ſlanderous Speeches againſt James Mar- 
quis of Hamilton; the Earls of Hadding- 
ton, Roxburgh and Buccleugb; tending 
to the ſowing of ſedition betwixt his Majeſty and 
the ſaid Noblemen, his Majeſty's loyal Subjects; 
= form and manner ſpecify'd and ſet down in his 
ittay. 

Purſuer, Sir Thomas Hope of Craighall, Knight 
and Baronet, Advocate to our ſovereign Lord for 
his Highneſs's entries. 

My Lord Advocate produced an Act of ſecret 
Council, commanding him to purſue James Lord 
Uchiltrie, now entred upon pannel for the Crimes 


contained in his Dittay, of the which Act of Council 


the tenor follows. Apud Halyrudhouſe Vice/imo 2do 
die men/is Novembris Anno Dom. Milleſimo, Sexcen- 
tefimo, Trigefimo primo. Foraſmekil] as the King's 
Majeſty, by his Letter directed to the Lords of his 
Privy-Council, having ified his royal pleaſure 
and direction, that James Lord Uchiltrie, whom his 
Majeſty has ſent home to be kept in cloſe ward, ſhall 
be try'd and cenſur'd according to the Laws of this 
Kingdom, for ſome Informations given by him, re- 
n ſome Noblemen and Counſellors of the 
ſame, before what Judicatory and Judges, the ſaid 
Lords ſhould think fit and competent for that pur- 
poſe: and his Majeſty having, to that end, ſent 
down to the ſaid Lords ſome depoſitions under the 
ſaid Lord Uchiltrie's own hand ; and the authentick 
copies of others, whereof the principals are retained 


by his Majeſty, becauſe they likewiſe concern other 


rſons. And the ſaid Lords having read and con- 
ſidered the ſame depoſitions, and having taken into 


their conſideration, which is the moſt proper judg- 


ment for trying and cenſuring of matters of this 
kind; they have all with one voice found, and by 
the tenor of this Act, finds and declares, that the 
Trial and Cenſuring of the ſaid Lord upon the par- 
ticular aforeſaid, is moſt proper and competent to 
be followed out before his Majeſty's Juſtice : and 
therefore ordains Sir Thomas Hope of Craighal!, Knt. 
his Majeſty's Advocate, to form and draw up the 


ſaid Lord Uchiltrie's dittay; and to purſue him cri- 
minally thereupon, before his Majeſty*s Juſtice, upon 
the laſt day of November inſtant ; and ordains his 
Majeſty's ſaid Advocate to give a juſt copy of the 
dittay to the ſaid Lord-Uchiltrie, betwixt and the 
24th of November at night; to the intent he may 
have time to be adviſes therewith, and to conſult 
his Advocates, anent his lawful defences, competent 
to him againſt the ſame. Anent the doing whereof, 
the extract of this Act, ſhall be unto his Majeſty's 
ſaid Advocate a Warrant, extradtum de Libris afto- 
rum ſecreti Concilii $. D. N. Regis, per me Jacobum 


' Prymrois Clericum ejuſdem ſub meis ſigno & ſubſcrip- 


tione manualibus, fic ſubſcribitur James Prymrois. 
After production and reading of the which Act of 


Council, my Lord Advocate alſo produced his Ma- 


jeſty's Letter, directed to the Lords of his Majeſty's 
Privy- Council of this Kingdom, dated the 24th of 
September 1631. together with two depoſitions of 
the Lord Uchiltrie's, the one dated the 20th of June 


1631, the other upon the 24th of June 1631. Then 


three ſeveral depoſitions made by Donald Lord Rea, 
whereof two thereof dated upon the 21ſt of June 
1631, and the third upon the 24th of June 1631. 
all true copies thereof under the hands and ſubſcrip- 
tion of the Committee of the Council of England. 
Of the which depoſitions and Letter above-written, 
directed by his Majeſty to the Council, the tenor 
follows. In the firſt, the —_ made by James 
Lord Uchiltrie upon the 20th of June 1631. 
Copia vera. The Examination of James Lord Uchil- 
trie, taken the 20th of June 1631. 
HE ſaid Examinant ſaith, That on or about 
] the 6th or 7th of May laſt, at the ſign of the 
Bear near the Bridge-foot, the Lord Rea told this 
Examinant, that ſoldiers and travellers did often 
hear thoſe things, whereof thoſe that ſtaid at home 


had no notice; and ſaid, he did believe there was a 


plot againſt this Land. This Examinant wiſh'd him, 
if he had any good grounds fo to think, that he 
ſhoule not fail to diſcover it. The Lord Rea ſaid, he 
had no certain ground, but if he had ſtay'd but five 


FI 


weeks longer in the Low Countries, he would have 


known the certainty ; and that he would have ha- 
zarded his life but he would have had the _— 
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The 13th of May, the Lord Rea came to this Exa- 


minant's Chamber, and there putting this Exami- 


nant in mind of the former ſpeech between them; 
he told this Examinant, that he had learned more 
certainty than e' er he had before, ſince the time of 
their laſt ſpeech ; whereupon divers paſſages were 
between his Lordſhip and this Examinant about the 
diſcovery of it, and the manner. In the end his 
Lordſhip told this Examinant, that the purpoſe of 
the Marquis of Hamilton's levies (as divers of his 
Commanders and Followers had inform'd him the 
ſaid Lord Rea) was, that either they ſhould not go 
out of England and Scotland, or if they did, they 
ſhould return to England or Scotland, and ſurprize 
the King's houſes in Scotland, viz. the Caſtles of 
Eginburgh, Striveling and Dunbarton; and fortify 
themſelves in Leitb, under pretence of training; 
and ſhould take Berwick, and ſo march forward into 
England. And this Examinant aſking what could 
be their intention ſo to do; the Lord Rea ſaid, that 
he was inform'd they meaned to take the King's 
on and to immurat him, to ſend the Queen into 
a Cloyſter, and to captivate the young Prince with 
his Father, and to ſtrike off the heads of all the 
principal men about the King, both Engliþ and 
Scots: and in particular the Lord-Treaſurer of Eng- 
land, the Earl of Monteith, Sir William Alexander, 
and Sir Thomas Hope. And this Examinant faith, 
that before the Lord Reza diſcovered the particula- 
rities aforeſaid to this Examinant, this Fxaminant 
uſing perſuaſions to him to reveal it, aſk'd the 
Lord Rea what it might be, ſaying it was either a 
French or a Spaniſh faction. To which the Lord 
Rea ſaid, it was neither, but told this Examinant 
what it was, and fo revealed the particulars above- 
mentioned. Whereupon the Lord Rea being fully 
reſolved to proceed to a further diſcovery, and 
thinking it fitter to be done by this Examinant, 
than by himſelf, leſt thoſe whom it concern'd 
might ſooner ſuſpect it, deſired this Examinant to 
acquaint his Majeſty or the Lord-Treaſurer there- 
ich. 

On the morrow, being Saturday the 14th of May 
at night, this Examinant came to have ſpoken with 
the Lord-Treaſurer; but his Lordſhip being going 
to bed, by his appointment this Examinant came 
the next morning, and told him he had ſomewhat 
to reveal that concern'd his Majeſty and all his King- 
doms and Poſterity. The Lord-Treaſurer thereupon 
- went inſtantly up to the King, and after, the ſame 
day, told this Examinant, that his Majeſty had given 
him commiſſion to hear this Examinant's relation, 
This Examinant further faith, that the Lord Rea 
told this Examinant, that he had much of this be- 
yond ſea from Robert Meldrum and David Ramſay. 
But fince his coming into England (as he faid) he 
had ſpoken with Sir James Ramſay, Sir James Ha- 
milton, Colonel Alexander Hamilton, and Capt. Dou- 
glas, and had gotten ſomewhat out of every one of 
them: he alſo ſaid, he had ſpoken with the Lord 
Seaforth, and underſtood ſomewhat from him. 

On Monday the 16th of May, this Examinant” 
attended the Lord-Treaſurer at Vbiteball; and en- 
tring into a relation, in the very beginning diſco- 
ver'd that the matter which he was to relate con- 
cerned the Lord Marquis Hamilton and his actions: 
which ſo ſoon as he had named, the Lord-Treaſurer 
commanded him to ſay no more, until he had ac- 
quainted the King again; but wiſhed this Exami- 
nant that he and the Lord Rea ſhould go preſently 

| to Greenwich, where the Lord-Treaſurer would meet 


them. But the King being come towards Iþite- 
ball, this Examinant and the Lord Rea came back 
again, and were then appointed by the Lord-Trea- 
ſurer to attend his Majeſty, on Thur/day at ten 
o'clock, which they did. The Examinant further 
ſaith, that on Monday the 16th of May, this Exa- 
minant deliver'd to the Lord-Txgaſurer a liſt of 

ames, to repreſent to his Majeſty the ſtrength of 
the Lord Hamilton's party and adherents in Scotland. 
At this Examinant's coming to his Majeſty, this Exa- 
minant told the King that the buſineſs was a Treaſon 
intended againſt his Majeſty, and the party was the 
Marquis of Hamilton, as this Examinant was in- 
form'd ; and that it was the filthieſt Treaſon that ever 
was intended, and was ſorry that any Seo/ti/þ man 
ſhould have a hand in it, for it was a ſhame to the 
whole Nation. And then the Lord Rea himſelf 
coming in, made relation to his Majeſty, who remitted 
him to the Lord-Treaſurer ; whereupon this Exami- 
nant coming to the Lord-Treaſurer, and telling him 
the King had remitted the Lord Rea unto him; the 
Lord-Treaſurer wiſh'd that the Lord Rea would 
put his relation in writing. Whereupon the Lord 
Rea and this Examinant went together, and fat up 
all night; and the Lord Rea firſt putting it into 
writing, this Examinant wrote it out of the Lord 
Rea's papers, who on the morrow brought the ſame 
to the Lord-Treaſurer : but this Examinant was not 
then preſent, but the next time that he came to the 
Lord-Treaſurer's, being aſked by him whoſe the 
the hand-writing was, this Examinant faid it was his 
own hand; and the Lord-Treaſurer telling him that 
the Lord Rea had not ſubſcribed it, this Examinant 
ſaid, he would without doubt ſubſcribe it. And 
about two days after he brought the Lord Rea to 
the Lord-Treaſurer, who read over the whole 
writing, and ſubſcribed his name to it, ſaying he 
would ſeal it with his blood. | | F 

This Examinant further confeſſeth, that he told 
the Lord-Treaſurer that the Lord Rea told him he 
had yet more, and would ſay ſo much, that the 
Marquis ſhould not have the face to deny it ; which 
the Lord Rea then preſent affirmed : inſomuch as 
the Lord-Treaſurer ſaid, then is the buſineſs at an 
end, there needs no writing. | 

This Examinant further ſaith, that on the Sunday 
morning when the Marquis of Hamilton came out 
of Scotland, the Lord Rea told this Examinant that 
he had ſpoken with the Lord Seaforib, who aſſured 
him their purpoſe was to take the King, the Queen, 
and the Prince; and this Examinant aſking how + 
they ſhould effect it, the Lord Rea replied, the Lord 
Seaforth had told him, they were great with the 
Earl of Dorſet, who had the cuſtody of the Prince. 
And this Examinant further faith, that the Lord 
Rea told him, that he was aſſur'd by my Lord of 
Roxburgh, that the Marquis and his company would 
haſten their purpoſe ; and the Lord Rea ſaid, that 
ſurely the Hamiltons had taken ſome vent of the 
buſineſs, and that Sir James Ramſay had told him, 
he had 1500 men in readineſs upon an hour's 
warning, but they ſhould not come about London 
till their buſineſs was ready withal ; which this Exa- 
minant the ſame morning acquainted the Lord- 
Treaſurer, to the intent that his Majeſty might 
know thereof. 

And further faith, that ſhortly after the Lord Rea 
told him, he had ſpoken with the Lord Seaforth, 
who told him that the matter, which he had former- 
ly told him, concerning the Earl of Dorſet, was but 
a diſguiſed thing. 

This 
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This Examinant further ſaith, that on that Sun- 
day morning he wiſhed the Lord-Treaſurer to ad- 
viſe the King, that he ſhould go to London for 
more ſafety ; and underſtanding the King had ſent 
for the Lord Rea, this Examinant wiſh'd the Lord 
Rea were not ſent for, becauſe the Lord Rea was 
gone to the Lord Seafortb's to learn more: and fur- 
ther faith, that the ſame time being in the end of 
the King's dinner, this Examinant told the King in 
theſe words, Sir, now we know the buſineſs, but know 
not the time; and therefore, Sir, either do or die. 


Copia Vera, My Lord Rea's firſt Examination, 2 1ſt 
of June 1631 f. 

N the Examination of Donald Lord Rea, taken 
the 21ſt of June 1631, the ſaid Examinant 
ſaith, that having heard in Sweden from David Ram- 
ſay, ſuch things as are contained in the written re- 
lation which hath been delivered to his Majeſty ; 
and before having heard in Pomerland, thoſe paſ- 
ſages from Robert Meldrum, which are in the ſame 
relation, this Examinant having a reſolution to come 
for England about December laſt, was ſtay'd in Den- 
mark by reaſon of the Ice, ſo as he came not to Hol- 
land till about March laſt; where he had conference 
with David Ramſay, and heard from him ſuch other 
paſſages as are contained in the ſame relation. And 
after coming into England, becauſe David Ramſay 
had told this Examinant, that he would write to the 
Marquis of Hamilton, how far forth the ſaid David 
Ramſay had treated with this Examinant, this Exa- 
minant expected that the Marquis would haveſpoken 
thereof unto him; he did therefore forbear to ſay 
any thing thereof: yet about two or three days be- 
fore the Lord Marquiſs went into Scotland, this Exa- 
minant did ſpeak to the Lord Ucbiltrie to this pur- 
poſe, That his Lordſhip was better acquainted than 
this Examinant, with the faſhions and laws of this 
land; and deſired to know what danger it was, if 
any man hearing beyond ſea of things that might be 


dangerous to the King or State, ſhould not ſpeak of. 


it. To which the Lord Uchiltree anſwered, no leſs 
than your head and eſtate. And this was all that 
paſſed between them at that time, being the firſt 
time they ſpake thereof; and the place was (as he 
thinketh) at the Lord Uchilirie's own lodgings. 

He further faith, that about eight or ten days af- 
ter, this Examinant _ to the Lord Uchilirie's 
lodgings to talk of ſome other buſineſs, after ſpeech 
| ther? ſpake to this effect: My Lord, you re- 
member I aſk'd you a queſtion a while ſince, what 
the danger might be, not to ſpeak of matters dan- 
gerous to the King or State, which he had heard 
beyond the ſeas, and I would now again have your 
advice therein : and the Lord Uchiltrie promiſing his 
readineſs to adviſe him, ſo as he might be acquainted 


with the particular; this Examinant told him he 


would acquaint him with the particular, if he would 
ſwear not to diſcover it, but as he ſhould direct. 
Adding, chat if he did otherwiſe, this Examinant 
would pay him. The Lord Uchiltrie then ſaid, and 
proteſted, that he would not diſcover any thing but 
as this Examinant ſhould appoint, whereupon this 
Examinant declared the particular to him ; who 
hearing it, told this Examinant it was nec to 
be revealed, and doubted left this Examinant had 
kept it too long already : but then this Examinant 
| aid, conſidering it concerned one ſo near the King 
as the Marquis of Hamilton, he thought it not fit 
that this Examinant ſhould himſelf break it to the 
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King, leſt the King ſhould at firſt reject it, bur i 
word be fitter for — other to do it, and + mr 
deſired his opinion how to diſcover it. The Lord 
Uchiltrie adviſing a while, ſaid, he thought it beſt ic 
were diſcovered to ſome of the Privy-Council : 
whereupon this Examinant ſaid, that he would not 
diſcover it to any Scotſman, but thought it beſt to 
reveal it to the Lord-Treaſurer, becauſe he thought 
the Lord-Treaſurer was no way in the plot. 

According to which reſolution the Lord Uchiltrie 
(as he after told this Examinant) did according as 
was agreed between him and this Examinant, repai 
to the Lord-Treaſurer the ſame night; but failing 
then to ſpeak with him, he went the next morning, 
before this Examinant faw him, and returning, told 
this Examinant he had been with the Lord-Trea- 
ſurer, and in general imparted to him, that he had 
a matter to diſcover which nearly concerned his 
Majeſty : and ſaid further, it was no Exgliſb buſi- 
neſs, but it was (to his own ſhame he ſpake it) a 
Scottiſh buſineſs, neither was it any Popiſh Plot : and 
the Lord-Treaſurer then refus'd to hear it, till he 
had warrant from the King. 

After the Lord Uchiltrie and this Examinant were 
appointed to wait on the King at Greenwich ; whi- 
ther this Examinant coming, found the Lord Uchil- 
trie within with his Majeſty, and then this Exami- 
nant coming in, made a full relation to his Ma- 


jeſty ; who aſking this Examinant wherefore he had 


not himſelf told his Majeſty ſooner of it, this Exa- 
minant anſwered, that conſidering the nearneſs of 
the Marquis of Hamilton to his Majeſty, this Exa- 
minant was afraid leſt his Majeſty would have been 
impatient towards this Examinant; and beſought 
his Majeſty to forgive this Examinant, if he had 
thought he had done amiſs therein. His Maj 
thereupon referr'd this Examinant to the . 
Treaſurer, and bid this Examinant put the relation 
in writing. Whereupon that night this Examinant 
and the Lord Uchiltrie fat up all night, and this Exa- 
minant writing it firſt down, the Lord Uchiltrie 
wrote it ſheet after ſheet, out of this Examinant's 
paper. And this Examinant brought the ſame 
written relation to the Lord-Treaſurer, and read it 
unto him, and left it with him. And a day or two 
after, this Examinaat and the Lord Uchiltrie came 
again together to the Lord-Treaſurer;z the Lord 
Uchiltrie having told him, that this Examinant had 
forgotten to ſign it ; and then this Examinant ſign'd 
it, ſaying he would make it good with his blood, 
At which time, this Examinant remembers the 
Lord-Uchiltrie told the Lord-Treaſurer, that this 
Examinant had more to ſay yet, which this Exami- 
nant did then alſo affirm ; and the cauſe wherefore 
he did affirm it, was, becauſe this Examinant had 
ſpoken with the Lord Seaforth, and had ſome par- 
ticulars from him, which he did not particularly tell 
to the Lord Uchiltrie, but affirm'd to him in the 
general that he cou'd ſay more; but a day or ewo 
after, this Examinant went again to the Lord Sea- 
forth, and ſpake with him, and then he told the 
ſame, firſt to the Lord Ucbiltrie. 
He further ſaith, that the Lord Uchiltrie, on Sun- 
day morning, told this Examinant, that he had been 


- with the Lord-Treaſurer, and had told him of the 


paſſages with the Lord Seaforth, and of the Mar- 
quis's return, and that he conceived it might be dan- 
gerous at that time for his Majeſty. But this Exa- 
minant told him, he had done evil therein, for there 
was no ſuch ſuddenneſs to be fear d: and on the 

ſame 


+ See the Trial of Rea and Ramſey by Combat, in Ryfworth's Collections, Vol. II. page 113. which method of Trial being 
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now diſus'd, is not i in 


a 4 


ſame Sunday in the afternoon, this Examinant com- 
ing to his Majeſty, and hearing from him, that he 
had been advertis'd of ſomewhat importing matter 
of preſent danger; this Examinant ſaid, he had 
been with the Lord Seaforth, but had not the cer- 
tainty of things, but pray'd his Majeſty to give 
him leave to go again to the Eord Seaforth's, and 
then he would learn all. And at the ſame time 
his Majeſty telling what danger had been ſuggeſted 
to him, now upon the Marquis's return ; this Exa- 
minant proteſted he knew nothing againſt the per- 
ſon of the Marquis ; but that he was, for aught this 
Examinant knew, as good a ſubject as any the King 
had. : 
Copia Vera. My Lord Rea's ſecond Examination, 
the 21 of June 1631. 
HE Examination of Donald Lord Rea, taken 
the 21ſt of June 1631; The ſaid Lord Rea, 
having deliberately heard read the Examination of 
James Lord Uchiltrie, taken the 20th of this inſtant 
month, doth acknowledge the ſame to be true in all 


2 ſo far as the ſame concerneth the know- Rea 


e, words or acts of this Examinant, ſaving the 
explanations hereafter following. He faith, that 
as touching the conference between the Lord Ucbil- 
trie and this Examinant the 1 3th of May laſt, where 
it is therein mentioned that this Examinant told 
him, that ſince the time of their laſt ſpeech, he had 
learned more certainty than ever he had before; this 
Examinant did not ſay, that he had learned more 
certainty ſince their laſt ſpeech, for in truth he had 
not learned any thing within that time. But thinks 
he might ſay, that he had learned more certainty 
fince he came to England, than he had before; and 
therefore takes it, that the Lord Uchiltrie did 
miſtake in that point. ol nit) band 5 

And whereas in the ſame conference it is ſet down, 
that this Examinant ſhould ſay that he was inform'd; 
that they meant to ſtrike off the heads of all the 
principal men about the King; this Examinant ſaid, 
that he was inform' d they would ſtrike off the heads 
of the Spaniſb faction; and that he named the Lord- 
Treaſurer, the two Biſhops, the Earl-Marſhal, the 
Earl of Carliſle, Sir Francis Cottington, the Lord 
Monteith, Sir William Alexander, and Sir Thomas 
Hape, and likewiſe Sir Kenelm Digby, and ſpake of 
none other, neither in general nor particular ; and 
faith, that he was ſo inform'd touching the Spaniſh 
faction by Mr. Meldrum, and David Kamfay ; and 
touching the Scots by the Earl of Seafortb. And 
faith, that Meldrum and David Ramſay did name 
the aforeſaid. Engl;/omen.to be of the Spaniſh faction. 
And whereas it is ſaid, that this Examinant de- 
ſired the Lord Uchilirie to acquaint his [Majeſty 
or the Lord-Treaſurer with the matter; this Exa- 
minant did defire him to acquaint the Lord-Trea- 
ſurer, but did not mention his Majeſty, but that it 
ſhould come by the Lord-Treaſurer to his Ma- 


He confeſſed, he ſaid, that ſince his coming into 
England, he had ſpoken with Sir James Ramſay, 
Sir James Hamilton, and Capt. Douglas, and gotten 
ſomewhat out of every one of them; but'did not 
lay he had ſpoken with Alexander Hamilton, or got- 
ten any thing out of him ſince this Examinant's 
coming into England. - 

This Examinant denieth, that he either ſaid him- 
ſelf, or affirm'd its being ſaid by the Lord Uchil- 
trie, that he could ſay ſo much as the Marquis 
ſhould not have the face to deny it ; but ſaid; he 
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could bring as honeſt a man as this Examinant; 
that would tell to the Marquis's face more than this 
Examinant would do : and thus he meant by the 


Lord Seaforth. 


He confeſſed that he ſaid, Sir James Ramſay told 
him he had fifteen hundred men in readineſs, but 
would not bring them together, till the parties in 
Scotland were firſt ready; and faith, Sir James told 
him as much, and that there were officers, and 
the Earl of Eſex, and the Archbiſhop of Canterbury 
were ſureties for ſome of them; and other than this, 
he ſpake not touching the 1500 men. 

e ſaith, he was not 
the Names, delivered by the Lord Ucbiltrie to the 
Lord-Treaſurer, nor had any thing to do therein. 


Copia vera. The ſecond Examination of James Lord 
Uchiltrie, taten the 24th of June 1631. 

T HE faid Examinant confeſſeth, that the un- 

derſtanding which he had of the buſineſs, con- 


cerning the Marquis of Hamilton, whereof he hath 
been ſo often examined, came to him from the Lord 


He confeſfeth further, that the paper of Names 
which he did deliver to the Lord-Treaſurer, was 
made by this Examinant himſelf, and the Lord 
Rea was not privy to the making of it, or to the 
delivery thereof to the Lord-Treaſurer, till after it 
was done. Tn | We 

He faith, that the cauſe wherefore he did in that 
paper mention the Lord Marquis to be prime 
Agent, was, for that the Lord Rea had told him, 
the Lord Marquis's followers had ſaid, the intent 
of the Marquis's levies was to invade Stotland. Be- 
ing told, that the Lord Rea hath been fo far from 
charging the Marquis, that he hath affirm'd before 
his Majeſty; that for ought he knows, the Matquis 
is as good a ſubject as any the King hath ; he an- 
ſwereth, if in tenderneſs and care of the King's 
ſafety, and upon ground of the Lord Reg's relation, 
for the Lord Marquis's followers, he have gone 
any thing too far, he truſteth his Majeſty will im- 
pute it to his duty. | 
Being aſk'd, why in the aforeſaid papet, he makes 
the of Melros, the Earl of Roxburgh, and the 
Earl of Buccletgh to be plotters, ſaith; that the Lord 
Rea told him, the Lord Szaforth had affirm'd it to 
him, that the Earls of Melros and Roxburgh were 
acquainted with the particulars and ſecrets of the 
bufineſs. And further faith, the Lord Rea had 
told him, he could not gueſs who elſe ſhould be in 
the plot, unleſs it were the Lord Buccleugh; of 
whom the Lon Rea ſaid, ban 2 ſpeak ter- 
rible and preſumptuous w inſt the King, at 
his own table in land. . _ 15 * 

He ſaith, the Lord Nea did affirm to this Exa- 
minant, that he had the aforeſaid report of the Earls 
of Melros and Roxburgh from the Lord Seaforth, 
before he this Examinant made of delivered the 
ſaid paper to the Lord-Treaſurer : the ſaid Exami- 
nant doth avow, that on the 13th of May, the 
Lord Rea had affirm'd to him, that ſince their 
former ſpeech, (which was the 6th or 7th of May) 
he had learned more certainty than ever he had 
before. | 

He confeſſeth, that whereas in his former Exami- 
nation, he ſaid, the Lord Rea told him, he was in- 
form'd, that they meant to ſtrike off the heads of 
all the principal men about the King; he was miſ- 
taken in mentioning all, and did not well mark 
himſelf when he ſo expreſſed it ; his purpoſe being 
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to have ſaid, they would ſtrike of the heads of 
many; for ſo, he takes it, was the ſcope of the Lord 
Red's ſpeech. : | 
Being told that the Lord Rea denieth that he 
ſpake with Col. Alexander Hamilton, ſince his com- 
ing into England, he ſaith, it is poſſible that this 
Examinant might miſtake in adding that name to 
the reſt, and therefore will not conteſt about that. 
He doth avow, that in the preſence of the Lord Kea, 
before the Lord-Treaſurer, this Examinant d, 
the Lord Rea could ſay ſo much as the Margu's 
ſhould not have the face to deny it; and what this 
Examinant ſaid, the Lord Rea being then preſent 
and hearing it, did not gainſay. | 

He ſaith, the Lord Rea told him, Sir James 
Ramſay ſaid to him, that he had 1500 men in 
readineſs, and the firſt time ſaid, upon an hour's 
warning. But at a ſecond time, the Lord Rea 
ſpoke of eight days warning; and further, that he 
would not bring them to London, till their buſineſs 
was ready. 

Being acquainted with what John Macky, ſon to 
the Lord Rea, had confeſſed to have been told him 
by this Examinant, he doth acknowledge it, and 
that he ſaid it to John Macky, after the Lord Rea 
and this Examinant had attended his Majeſty about 
the ſame buſineſs, but did not think his ſpeech 
thereof to Jobn Macky ſhould have done any hurt 
to the buſineſs. 


Copia vera. The third Examination of Donald Lord 
| Rea, taten the 24th of June 1631. 


E faith, that the firſt time that the Lord Sea- 
forth had any ſpeech with this Examinant, 
touching the Earls of Melros and Roxburgh, being 
rivy to the particulars and ſecrets of the Lord 
amilton's bullneſs, was on Monday after the Mar- 
quis's coming out of Scotland, and not before. 

He further ſaith, that. the Lord Uchiltrie having 
ſome ſpeech with this Examinant, who. might be 
like in Scotland to take arms, if the Marquis of Ha- 
millon ſhould take up arms; the ſaid Lord Uchiltrie 
and not this Examinant named the Lord Buccleugh : 
whereupon this Examinant told him, that at the 
ſiege of the Buſſe, this Examinant heard the Lord 
Buceleugh uſe ſome words, whereby this Examinant 
took him to come male-content out of Englend. 


The Tenor of bis Majeſty's. Letter direfled to the Lords 
| of his Majeſty's Council of Scotland, | _ 

Charles R. = | Sox 
DI x uuſty and right well-beloved Cou- 
N fins and Counſelfors ; right truſty and well- 
« beloved Couſins and Counfellors ; and right 
« truſty and well-beloved Counſellors, we greet you 
« well: The Lord Uthiltrie having been examined 
« before our Conncit here, touching ſome infor- 
© mations given by him, reflecting upon ſome of 
« the Nobility of that our Kingdom; we have 
been pleay'd to remit him thither, to be try*d ac- 
« cording to the Laws thereof; having to that 
« prrpoſe ſent yu herewith inclos d ſome depoſi- 
tions under his own hand, and the authentick co- 
«* pies of others, whereof the principals we cauſe 
to be reſerved here, becauſe they likewiſe concern 
other perſons. Our pleafure is, that having given 
* order for receiving and committing him to ſafe 
«« cuſtody, you cauſe try and cenſure him according 
% to our ſaid Laws, before what Judicature and 
Judges, you ſhall think fit and competent for that 
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6 purpoſe; and for Jour ſo doing theſe ſhall be ſuf. 
* ficient Warrant. Given at our Honour of Hanp- 
© ton-Court, the 24th of September 16 31 


After this, my Lord Advocate produced the liſt 
of Names, or repreſentation written and given in b 
him to the Lord -Treaſurer of England, upon the 
16th of May 1631. together with the Lord Uchij. 
tries dittay, of the which liſt or repreſentation and 
dittay aforeſaid, the tenor followeth. 


The tenor of the Liſt. 


Repreſentation for my Lord-Treaſurer. 

The Marquis of Hamilton is prime Agent. 

| Plotters, cp 

The Earl of Melros. 

The Earl of Roxburgh, 

The Earl of Buccleugh. 

Adherents to 8 by new blood and affinity, 

an 

The Earl of Kinghorne. 

The Earl of Abercorne. 

The Earl of Glencairne. 

The Viſcount Lauderdale. 

The Marquis of Huntley. 

The Earl of Wigton. 

near Alliance by his two Siſters, 

The of Eglingtoen. 
The Viſcount Dramlangrig. o 
The Earl of Melros hath Alliance and Affinity. 

The Earl of Cafils his Son-in-Law. © 
The Lord Carnegie his Son-in-Law. 

The Lord Tyndeſay his Grandchild by his Davgh. 

ter, 15 
The Lord Beyd his Grandchild by his Daughter. 
The Lord Ogilvie his Son-in-Law. 

His eldeft Son married to the Earl of Marr's 

Daughter; | | 
And fo Brother-m-Law to the Lord Exſtyne, now 

Keeper of his Majeſty's two principal Caſtles of 

* and Edinbargh ; and fo Commander of all 

almoſt of his Majeſty's Ordnance in Scotland. 

The Earl of Melres's fon; likewiſe Brother-in- 

Law to the Earl-Marſhal, and to the Earls of 

Rothes and Kinghorne. 

The Earl of Melros's ſecond Son, married to the 
Lord Waxchton's Daughter. 

The Earl of Meiros himſelf Brother-in-Law to the 
Earl of Semer/et, and to the Lord Balmerinocb. 

Ihe Earl of Roxbargh, | | 
Brother-in- Law to the Earl of Perth. 
Father · in- Law to the Conſtable of Dundee. 
Father - in-Law to the Lord Pitcairn. 

And the ſaid Lord Roxburgh able to raiſe of his 
own friends and followers above 1000 Gentlemen 
in two days, | | 

The Earl of Buccleaph. - 

The Earl of Buccleugh, Nephew to Roxburgh. 

The Earl of Buccleugh, Brother-in-Law to the 
The Lord Hayes. 
=> — of Minton. 

Sempill. 
The Lord Roſs. 


Apud Edinburgh Vigeſimo nono Novembris 1631. 
In preſence of the Biſhop of Dunblane, my Lord of 
rnegie, my Lord Juſtice Clerk, and Juſtice 

Depute. | | 
The whilk 2 Lord Uchiltrie being pre- 
ſent before the Lords Examinators above - named wy 


* 


0 * 


1631. 


and the liſt of Names before - mentioned being 
ſhew'd unto him, and he required to declare if he 
would recognize and acknowledge the ſame to be 
his own hand- writing; the ſaid Lord Ulchiltrie, af- 
ter inſpection and conſideration thereof, declar'd that 
liſt of Names was written with his own hand, and 
delivered by him to the Lord-Treaſurer of Eng- 
land ; fic ſubſcribitur J. Uchiltrie, ad B. of Dum- 
blane, Carnegie, Geo. Elphinſton, A. Colville. 


The Tenor of the Lord Uchiltrie's Dittay or Indif- 
ment. . 


James Lord Ucbiltrie, | 

* E are indicted and accuſed foraſmekill as by 
divers Acts, Statutes and Conſtitutions of 
Parliament, made and publiſhed in the days of our 
ſovereign Lord's moſt royal Progenitors, ſpecially 
by the 43d Act of the ſecond Parliament of King 
James I. of worthy memory, it is enacted, ſtatute 
and ordained, That all Leaſing- makers and tellers 
of them, whilk may engender diſcord betwixt the 
King and his People, wherever they may be gotten, 
ſhall be challenged by them that power has, and 
2 life and goods to the King. And likewiſe by 
the 83d Act of the ſixth Parliament of King 
James I. of eternal memory, bearing touching 
the article of Leaſing- makers to the King's Grace, 
of his Barons, great Men and Lieges, and for 
puniſhment to be put to them; therefore it is 
thereby declared, that the King's Grace, with ad- 
vice of his three Eſtates, ratifies and approves the 
Acts and Statutes made thereupon of — and 
ordains the ſame to be put to due execution in all 
points; whilks Acts of Parliament, in the 20zth 
Act of the 14th Parliament of our ſovereign Lord's 
deareſt Father King James the VI. of happy and 
never-dying memory, and with advice of his High- 
neſs Eſtates in that Parliament ratify'd, approven, 
and confirm'd, and ordain'd to be put in execution 
in all time thereafter following, as in the ſaid Laws 
and Acts of Parliament, at length is contain'd. 
Notwithſtanding whereof, it is of verity, that he 
the ſaid Jame Lord Uchiltrie, having in the month 
of May, the year of God 1631, laſt paſt, heard 
by relation of Donald Lord Rea, that certain 
ſpeeches, ſurmiſes and informations were made to 
him, by David Ramſay, with the head of Mr. Ro- 
bert Meldrum, and certain other perſons beyond ſea, 
in Sweden, Pomerland and Holland reſpectively; and 
by the ſaid David Ramſay and certain other perſons 
within the Kingdom of Enpland, anent ſome plot 
and dangerous purpoſe intended againſt the ſacred 
— of our gracious Lord and Sovereign, the 
ing's moſt excellent Majeſty, his gracious Queen, 
and their deareſt ſon the prince, and inſt "the 
Land, by ſurprizing the King's Majeſty's Houſes 
and Caſtles of 5, Striveling, and Dumbar- 
ton, and for ſeizing of the Town of Leith. Le not 
being content to retain yourſelf within the bounds 
of a faithful ſubject, by revealing of that, whereof 
ye had received information from the ſaid Lord Rea, 
out of a malicious policy and deſign, tending to 
the ſowing of diſcord and ſedition betwixt his Ma- 
jeſty and his moſt loyal ſubjeQs ; the Lord Marquis 
of Hamilton, the Earl of Haddington, the Earl of 
Roxburgb, and the Earl of Buccleugh ; did at your 


firſt meering with his Majeſty, which was upon the paper 


17th of May laſt paſt, ſignify to his Highneſs, that 

the buſinels was a Treaſon intended againſt his 

or 9 that the party was the Marquis of 
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Hamilton, as ye was inform'd. And to the effect his 
Majeſty might be put in better aſſurance of the 
truth of your ſaid ſpeeches, ye upon the 16th of 
May preceding, delivered to the Lord - Treaſurer ot 
England, a Liſt of Names, to repreſent to his Ma- 
jeſty, the ſtrength of the ſaid Marquis of Hami/- 
ton's Party and Adherents in Scotland. Whilk is all 
written with your own hand, and intitled, Repreſen- 
tation for my Lord-Treaſurer. Wherein ye name the 
Marquis of Hamilton to be the prime Agent, and 
names the Earl of Melros, now Earl of Haddington, 
the Earl of Roxburgb, and the Earl of / Buccleugh, 


to be plotters. Likewiſe upon Sunday, being the 


22d of May laſt paſt, at which day the Marquis of 
Hamilton (having come poſt from Scotland in three 
days) was to preſent himſelf to his Majeſty. And 
ye thinking that ye had poſſeſs'd his Majeſty ſuffi - 
ciently with your malicious Leaſings and Calumnies 
againſt the ſaid Lord Marquis; and that his Majeſty 
being ſo inſtigate and irritate againſt him, would fol- 
low your cruel and malicious Counſel ; ye came to 
his Majeſty about the end of his dinner, and moſt 
boldly and male-pertly ſpake to his Majeſty theſe 
words, Sir, now ye know the buſineſs, but knows not 
the time, and therefore, Sir, either do or die. By the 
whilk malicious Counſel (if God by his Grace had 
not rul'd and directed the heart. of our gracious 
Sovereign to proceed in the buſineſs with greater 
wiſdom, calmneſs and moderation, ye by your for- 
mer wicked Counfel intended) ye thereby did what 
in you lay, to move and cauſe his Majeſty, to put 
in practice ſome ſudden and violent courſe, for ſub- 
verſion of the life and honour of the ſaid Lord 
Marquis, his Majeſty's moſt loyal ſubject. Like 
as all the preſent articles and paſſages in your pro- 
ceedings, in the premiſes, were maliciouſly forged, 
invented and practiſed by yourſelf ; without any 
warrant ariſing to you from the relation of the ſaid 
Lord Rea's; whilk is manifeſt by your own depo- 
ſition, made in the preſence of a number of the 
Council of England, deputed by his Majeſty for 
our examination, upon the 2oth and 24th of June 
alt paſt, By the which ye have granted and con- 
feſſed the premiſes laid to your charge to be of ve- 
rity : and alſo does grant, that the paper of Names 
which ye did deliver to my Lord-Treaſurer, as ſaid 
is, was made by yourſelf. And that the Lord Rea 
was not privy to the making thereof, nor to the de- 
livery of the ſame, to the ſaid Lord-Treaſurer. 
And ſic- like in your examination, ye being inquired 
for what cauſe, ye did name the ſaid Lord Marquis 
to be prime Agent, ye could aſſign no true reaſon, 
nor cauſe, by any warrant of the Lord Rea againſt 
the Marquis. But by the contrary, the ſaid Lord 
Rea being examined upon the 2 1ſt of June, in pre- 
ſence of his — bj Council, declared that he 
knew nothing againſt the perſon of the Lord Mar- 
quis. But that the ſaid Lord Marquis was as good 
a Subject as any the King's Majeſty had; and like- 
wiſe ye being aſk'd by what warrant ye did call the 
Earls of — * Roxburgh and Buccleugh to be plot- 
ters; ye anſwered thereto, that the Lord Rea had 
told you, that the Lord Seaforib had affirm'd to him, 
that the Earls of Melros and Roxburg were aquaint- 
ed with the iculars and ſecrets of that buſineſs, 
declaring thereby that the Lord Rea had affirm'd 
that to you, before you gave in, and delivered your 
of repreſentation to the Lord-Treaſurer. 
And further, ye declar'd, that the Lord Rea had 
told you, that he could not gueſs who elſe ſhould 
have been upon the plot, unleſs it were the Lord 
M m Buccleugh, 
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Buccleugb. Albeit the Lord Rea being examined 
in preſence of his Majcſty's Council upon the 24th 
of June laſt paſt, declar'd, that the firſt time the 
Lord Seaferth had any ſpeech with him, anent the 
Earls of Melros and Roxburgh, and their being pri- 
vy to the Marquis of Hamilton's buſineſs ; was upon 
the Monday after the Marquis of Hamilton's coming 
out of Scotland, and not before: and the Marquis 
having come to Court from Scotland upon Saturday 
the 21ſt of May, and the repreſentation given by 
you to the Lord-Treaſurer, containing the lift of 
the plotters and actors, being given in by you to the 
ſaid Lord-Treaſurer, upon the 16th of May before; 
ye could never truly affirm, that ye had named the 
ſaid Earls to be plotters, upon pretence of any in- 
formation received from my Lord Rea, who did 
not ſpeak'to you anent them, at the time of the 
giving of the ſaid 1 z but eight days 
thereafter, and ſuch like. 

n'd upon the ſaid 24th of June, that ye, and not 
E did name the Earl of Buccleugb, as one who 
would take arms in Scotland to aſſiſt the Marquis; 
by the whilk Leaſings, Calumnies and ſlanderous 
Speeches, untruly plotted, deviſed and vented by 
you, againſt the ſaid Marquis of Hamilton, the Earls 
of Haddington, Roxburgh and Buccleugb in manner 
foreſaid ; all of them being his Majeſty's faithful 
Counſellors and loyal Subjects ; ye have manifeſtly 
contraverted the tenor of the ſaid Laws, and Acts 
of Parliament, and incurr'd the pains and puniſh- 
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The ſaid Lord Rea de- per 


ment mention'd therein, v/z. the deſerv'd puniſh- 
ment of death, which ought and ſhould be execute” 
upon you with all rigour, to the terror and example 


others. 


The Juſtice at command of a warrant and dire:- 
tion of the Lords of the ſecret Council, whereof 
the tenor follows, Apud Halyrudhouſe, Yice/imo 

uinto die menſis Novembris 1631. the Lords of the 
ecret Council, for ſome ſpecial cauſe, and conſide- 
rations moving them; ordains and commands his 
Majeſty's Juſtice, Juſtice-Clerk and their Deputes, 
to prorogat and continue the Dyet appointed for the 
Trial of James Lord Ucbiltrie; until Thurſday next, 
the 1ſt of December next to come : whereanent this 
extract of the Act ſhall be unto the ſaid Juſtice, 
Juſtice-Clerk and their Deputes, a Warrant extrac- 
tum de libris Aftorum ſecreti Concilii S. D. NV. Regis, 
me Jacobum Prymroſe, Clericum ejuſdem, ſub 
meis figno & ſubſcriptione manualibus, fic ſubſcribitur 
Jacobus Prymroſe. Prorogates and continues the 
Trial of James Lord Uthiltrie, now impanell'd, to 
the Morn the iſt of December next to come, and 
ordain'd him to be return'd back to Ward, to be 
kept in ſure firmance, in the mean time : the Jury 
or Perſons of Aſſize ſummon'd to this day, are 
warn'd, apud acta to compeir the ſaid firſt day of 
December next to come : ilk perſon under the pain 
of ſix Marks, Whereupon the Advocate aſked In- 
ſtruments. | 


Curia Juſticiaria S. D. N. Regis tent' in pretorio burgi de Edinburgh, primo die men/is 
Decembris, Anno Dom. Mille/imo, Sexcentefimo, Trice/imo primo, per Honorabiles & Diſ- 
cretos Viros, Magiſtros, Alexandrum Colville 4e Blair, & Jacobum Robertoun, Advoca- 
tum, Juſticiarios deputatos nobilis & potentis Comitis Willielmi Comitis de Stratherne & 
Monteith, Dom. Grahame, Kilbryde, & Kynpont, præſidis ſecreti Goneilii & Juſticiarii 


8 dict. S. D. N. Regis, 
uria legitime aſſir mata. 


Intran 
IMES Lord Ucbiltrie, delated of the Crimes 


foreſaids, contained in his Indictment preceding. 


Purſuer. 
Sir Thomas Hope of Craig ball, Knight and Baro- 
net; his Majeſty's Advocate for his Highneſs's En- 
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Prolocutors in Defence. 
Mr. Robert Nairne, 
Mr. Alexander Pierſon, Advocates. 
Gilbert Neilſon, 


The Prolocutors for the impanell'd, produced 
an Act of the Lords of ſecret Council; ordaining 
and commanding them to compeir and aſſiſt him, by 
proponing of all lawful defence, competent to him 
on his Trial, and deſired the ſame might be inſert 
and remain on proceſs, whereof the tenor follows : 
Apud Halyrudhouſe. Vigęſimo quinto die menſis No- 
vembris 1631. Whereas Fames Lord Uchiltrie has 
made choice of Mr. Robert Nairne, Mr. Alexander 
Pierſon, and Gilbert Neilſon, Advocates, to concur 
and join with him, for proponing of his lawful de- 
tences, competent to him againſt the Dittay, where- 
upon he is to be accus'd before his Majeſty's Ju- 
ſtice, upon the iſt of December next: therefore the 
Lords of ſecret Council ordains and commands the 
ſaid three Advocates, to confer and meet with the 


— 


totius ſui Regni Scotiæ, ubilibet conſtitut. Sectis vocatis & 


ſaid Lord Ucbilirie, to receive his informations; to 
accompany and aſſiſt him at the Bar; and to do 
their duty and office in all and every thing lying to 
their charge, concerning the proponing of all law- 
ful defences, competent to the ſaid Lord in his Trial. 
Where anent the extract of this Act ſhall be to them, 
a Warrant extractum de libris Aforum ſecreti Concilit 
S. D. N. Regis per me Magiſtrum Gilbertum Prym- 
roſe, Clericum cjuſdem, ſub meis figno & ſubſcrip- 
tione manualibus, fic ſubſcribitur M. Prymroſe. Af- 


ter reading of the whilk Act of Council, the ſaid 


Prolocutors proteſted becauſe the preſent matter of 
diſputation ef res ardua, anent Treaſon and Kela- 
tions thereof, from party to party ; that whatever 
the exigence of the cauſe requires from them, as 
proofs to ſpeak herein, for clearing of the Noble- 
man impanelled, his innocence, and of the warrants 
of his information; that it is not with any thought 
of wronging, or taſking of any parties, Noblemen 
or others; but to do that whilk their duty as Pro- 
locutors craves of them to be done, being com- 
manded hereto by the Lords of his Majeſty's ſecret 
Council: and that the purpoſe and ſpeeches that 
ſhall by God's aſſiſtance be uttered and delivered by 
— in this matter, may be ſo accepted of my Lord 
uſtice. 

Thereafter the Indictment of the Lord Uchiltrie, 
being read judicially, and he accuſed of the Crimes 
therein contained; my Lord-Advocate aſked In- 
ſtrument, of the reading thereof, and of the 1 
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of Parliament ſet down in the propoſition of the 
ſaid Inditment, And becauſe the ſubſumption of 
the ſaid Indictment is founded upon certain depoſi- 
tions made in England, in preſence of five of his 
Majeſty's Counſellors, deputed by his Majeſty to that 
effect; he therefore repeats the Examinations of the 
Lord Uchiltrie produced yeſterday in proceſs, dated 
the 20th and 24th of June laſt ; with the three Ex- 
aminations of my Lord Rea's, whereof two are 
dated the 21ſt of June, and the third upon the 
24th of June: And declared that he uſed theſe de- 

ſitions under the hands and ſubſcriptions of the 
five Counſellors of England, as authentick copies, 
whilk ſhould make as good faith, as if the prin- 
cipal were produc'd. 

It is alledged by Mr. Alexander Pierſon, as Pro- 
locutor for the Pannel, that it cannot, nor ſhould 
not be proceeded againſt the Impannel'd here in 
Scotland, but conform to the Laws and Statutes of 
England ; the place of the Pannel, his offence (if 
any be) and not conform to the municipal Laws of 
Scotland. Quia de jure Fudex originis vel domicilii 
non poteſt punire ſubditum dilinquentem extra terri- 
torium, niſi ſecundum pæ nam impeſitam d jure communi, 
vel ſecundum flatuta Loci in quo deliquit non; autem 


ſecundum ſtatuta ipſius Loci originis, vel domicilii, Ju- 


lius Clarus, Quæſt. 85. Numb. quarto. 

It is anſwered by my Lord Advocate, that 
the Alledgente is no ways relevant, except the 
Pannel will condeſcend to the relevance of the dit- 
tay z and of his own conſent be content, that the 
ſame paſs to the knowledge of an Aſſize. Next, it 
is anſwered by his Majeſty's Advocates; that he 
oppones his Majeſty's Letter direct to the Council, 
bearing that the Impannel'd ſhall be try*d according 


to the Laws of this Kingdom. And in the one” 


place it ſhall be juſtified, that his Majeſty's Letter 
ſhall be grounded upon the Civil and Common 
Law. 

It is anſwered thereto by the Lord Uchiltrie and 
his Prolocutors; that the King's Majeſty's Letter, 
is, and muſt be underſtood without prejudice of the 
Pannel's lawful defences. _ | 

Item, That the alledged Crimes contained in the 
dittay, are, or perchance may be lawful in England, 
and yet criminal in Scotland; and it carries no rea- 
ſon that the Pannel ſhould be puniſhed here in Scoz- 
land, for any fact committed in England, not puniſh- 
able by the Laws of England, where the Pannel is 
tulus ratione Lodi, . 

Secundo, It is alledg*d by the Pannel, that the 
ſubſumption of the Indictment, has no dependance 
upon the propoſition thereof; becauſe the particulars 
contained in the ſubſumption, are no ways the 
Leaſings mentioned in the ſaid Acts of Parliament, 
whereupon the propoſition is founded, © eſpecially 
ſeeing the Leaſings mentioned in the ſaid Acts, are 
Leaſings tending to diſcord betwixt the King and 
his people : and the telling whereof is unlawful and 
28 But the particulars of the dittay or 

ndictment are no ways ſuch. But by the contrary, 
the matter thereof being an heinous Treaſon againſt 
the King's Majeſty and Eſtate; in favour of both, 
propter publicam utilitatem, it is incumbent to every 
ſubject that ſhall hear ſpeeches of ſuch matter, 
though the matter itſelf be a lie and untruth, whilk 
is alike to the hearer, neither does it belong to him, 
to judge or diſcern therein; it is incumbent, I ſay, 
to every ſubject incontinently to tell the ſame; the 
telling whereof tends not to "diſcord between the 
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King and his People: but to ſuppreſs and prevent 
the ſame, and the chief cauſe thereof, which is 
Treaſon; and the not telling and revealing whereof 
is puniſhable by the Law of all Nations, by our 
municipal Laws and Acts of Parliament; yea, by 
the ſame Acts, whereupon the dittay is founded, 
viz. James VI. Parliament 14. cap. 208. And 
therefore the telling thereof, is no ways prohibited, 
and puniſhable by the faid Acts; neither are theſe 
particulars in the Indiftment, the Leaſings men- 
tioned in the ſaid Acts, whilk is medium concladendi 
in the dittay. And whilk laſt Act being the laſt in 
time, as it ratifies, ſo it explains the true ſenſe of 
the former. 

And further, it is alledged by Gilbert Netl/on, 
Prolocutor for the Pannel, that not only by the 
foreſaid Act, of the 14th Parliament of King 
James VI. whereupon the dittay is founded, is 
there a neceſſity laid upon the Impannell'd, and all 
his Majeſty's Lieges to reveal what they hear, con- 
cerning his Majeſty's prejudice; but likewiſe by the 
134th Act of James VI's 8th Parliament, it is 
ſpecially ſtatute, that whoſoever hears any ſpeeches 
to the harm or prejudice of the King's Majeſty's 
Eſtate, ſhall with all diligence reveal the ſame to 
his Majeſty, or to ſome other, the King's Majeſty's 
Officers, that may make the ſame manifeſt to his Ma- 
jeſty, with this ſpecial addition, that in cafe the ſame 
be not done, the perſon concealer, and not teller or 
revealer, ſhall incur the like puniſhment, contain- 
ed in the ſaid Acts, ſer down againſt the principal 
Leaſing- makers. And fo the impannelPd was ne- 
ceſſitate, upon no leſs pain than his life and eſtate, 
to reveal the fame. It is anſwered by his Majeſty's 
Advocate, that this preceding defence can elude no 
part of the dittay : becauſe the fitſt part thereof 
anent the lawfulneſs or neceſſity of revealingof Trea- 
ſon, is granted in the Dittay or Indictment. And 
if the Pannel, had contained himſelf within the duty 
of revealing, albeit the Plot and Treaſon reveaPd 
had been falſe, yet he would have deſerved commen- 
dation, and reward from his Maſter, But the In- 
dictment is founded upon three particulars, to the 
whilk no anſwer is made; and whilks three particu- 
lars agrees and quadrates with the natural quality of 
the Leaſings, contained in the Act of Parliament, 
whereupon the dittay is founded. Becauſe they are 
ſuch, as might have engendered diſcord betwixt his 
Majeſty and his loyal ſubjects; in ſo far as it is qua- 
lified in the dittay, that the Impannell'd having 
only had his relations from the Lord Rea, and whilk 
relations had no warrant againſt the Marquis of Ha- 
milton*s perſon, as author or actor of the Treaſon 
nor againſt the three Noblemen as Plotters, but 
depended ex auditu auditus, vel relatione relati ab al- 
tero; that is, from David Ramſay, and Mr. Robert 
Meldrum, of whom neither of them did relate any 
thing that could prove againſt the Marquis; but 
ſimply upon the ſpeeches and report of ſome, whom 
they call his followers, or upon their imagination, 
or poſſibly fooliſh and perverſe wiſhes, that the 
Nobleman who was imploy'd for the levying of an 
army for aiding the King of Sweden, ſhould em- 
ploy his forces to the deſtruction of the King, his 
Queen, the Prince their deareſt Son, and King- 
dom. Yet the impannell'd, when as he might have 
ſufficiently expreſt his loyal duty to his Maſter, by 
bringing the Lord Rea to his Majeſty, to make 
his own relation, did at the firſt appearance before 
his Majeſty, turn the incertain report and relation, 
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to a poſitive ſpeech: ſhewing that the buſineſs was 
a Treaſon, and the party the Marquis of Hamil- 
ton. Next, the Pannel by his repreſentation all writ- 
ten with his own hand, and delivered to my Lord- 
Treaſurer of England, to be ſhewn to his Majeſty, he 
has expreſſed the Lord Marquis to be prime Agent; 
and the Earls of Haddington, Roxburgh, and Buc- 
cleugh to be plotters; and hath added to the num- 
ber of twenty or thirty Noblemen, as adherents to 
them. And laſt, when his Majeſty had received this 
poſitive information, and was poſſeſſed with ap- 
pearance of the truth thereof; to add a ſpark to the 
fewel, the Motto was given, Sir, now either do or 
die : whilk words could not contain any other inten- 
tion or event (if his Majeſty had not been graciouſly 
and wiſely diſpoſed) but either to have uſed ſome 


violent courſe againſt the Marquis's perſon and life, 


or to commit him to priſon, and to cauſe him 
to make anſwer as to Treaſon, ex YVinculis ; whilk 
is the condition of Traytors both by the Common 
Law, and by the Act of Parliament made by King 
James II. Parliament 12. cap. 49. whereby it is 
ordained, that perſons ſlandered of Treaſon, ſhall 
be taken and remain in firmance, while they thole 
an Aſſize, And all thir proceedings are directly 
contrary to the Act of Parliament, whereupon the 
dittay. is founded, eſpecially ſeeing the Pannel by 
his depoſition made the 2oth of June, Articulo 
primo, in relating the Lord Rea's firſt ſpeeches, de- 
clared that the Lord Rea granted that he had no 
certain ground for the Treaſon alledged by him ; 
and it is an heinous and odious fact, puniſhable by 
all laws, to turn relation into delation, and to be 
an author or adviſer to a ſovereign Prince, to 
begin at execution before Trial. And all the parti- 
cular points of the dittay are clear, and evident by 
the depoſition of the ImpannePd, made upon the 
20th and 24th days of June; whilk are the true 
copies of the original and authentick depoſitions, 
made in the preſence of five of his Majeſty's Coun- 
cil in England ; like as the copies produced and read 
in preſence of the Pannel, and his Prolocutors, 
are ſubſcribed by the ſaid five Counſellors ; and al- 
ſo are declared by his Majeſty's Letter, directed to 
his Council the 24th of September, to be true copies 
of the ſaid depoſitions ; whereof the principals are 
retained by his Majeſty, for the cauſes mentioned 
in the ſaid Letter. And therefore ought to have 


Full faith, as if the principals were produc'd ; like 


as the Pannel by his Acts de calumnia will not re- 
fuſe, but that the repreſentation containing the liſt 
of the names was given in by him, without the pri- 
vity of the Lord Rea, and alſo that he ſpake theſe 
words to his Majeſty, upon the Sunday after din- 
ner, being the 22d of May; which was the ſelf⸗ 
ſame day that the b came from Scotland to 
England, and was to preſent himſelf to his Majeſty, 


vi. the purpoſe is known, the time not known; Sir, 


either do or die; in reſpe& whereof the alledgente 
ought to be repell'd. 

*Tis duplyed for the Pannel by his Prolocutors, 
as to the particulars contain'd in my Lord Advo- 
cate's anſwer, they ceaſe to anſwer him now in the 
general, ſeeing they are upon the relevancy of the 
Dittay and Indictment, and ſhall anſwer every one, 
fingulatim, as they lie in the Indictment, ſus loco. 

Tertio, It is alledged for the Pannel, that the Par- 
ticulars contained in the Indictment are not Leaſings, 
quoad referentem mque id genus referens mentitur, quo- 
niam quantum in ipſo eſt non fallit, ſed fallitur, 


4 


& quicquid falſitatis vel mendacii in relatis ineſt, 
id ad ſuos autbores referendum, cap. 1s autem 22. 
Queſt. 2. & cap. 55. Beatus Paulus ibidem, ubi dici- 
tur, non mentiri eum qui animum fallendi non habet 
quod eft eſſentiale & formale mendacii, impoſtura ſcili- 
cet & intentio fallendi. And the telling and revealing 
of the whilks matters aforeſaid, wullum habet in ſe 
delictum, ſed eft de natura boni; being commanded, 
and therefore in the hearer and relater, preſumitur 
omnis dolus abeſſe, quia parere neceſſe habet. And 
ſpecially in ſuch a buſineſs as this, whilk fo highly 
concerns the King's Majeſty and Eſtate. Whereof 
there was ſo great appearance, by the relation made 
by the Lord Rea, whilk the Pannel craves may be 
read to the Judge. 

It is anſwered by my Lord Advocate, that if the 
defence means of the Treaſon related by the Lord 
Rea, the Pannel cannot be quarrelled for it, nor for 
telling thereof, albeit it were a lye. But the Lea- 
ſings and Calumnies aſſumed upon in the dittay, 
ariſes upon the contradiction, betwixt that which 
was related -by the Lord Rea, and that whilk was 
ſpoken and affirmed poſitive to his Majeſty. And 
where it is alledged, that mendacium eſt ſemper cum 
animo fallendi, that is, in diſcrepantia inter intellec- 
tum & vocem ejuſdem perſone ; where he thinks one 
thing, and ſpeaks another, whilk is not our caſe. 
But mendacium vel falſitas, whereupon we diſpute, is 
the diſcrepance and the contrariety betwixt the rela- 
tion made by the Lord Res, and that which is re- 
lated by the Pannel : wherein the Pannel was obliged 
as a faithful ſubject, to make a ſimple or true relation, 

fine Paraphraſi, vel Periphrafi, fine Interpretatione, 
vel Circumlocutione, & ut in Apographa vel exem- 
plari comittitur falſitas, fi tranſcriptio differt ab exem- 
plari, ita commiltitur fallitas ubi relatio poſitive refertur ; 
whilk is the Leaſings, whereupon the dittay ſubſumes. 
And where it is deſired that the Lord Rea's relation 
may be produc'd, and read to the Judge, if it be 
meant of that relation whilk is ſubſcrib*d by the five 
Counſellors of England; and if the Pannel will ac- 
knowledge it, to make faith as the principal, toge- 
ther with the remanent depoſitions of the Pannel, and 
the Lord Rea, whilk are all ſubſcribed by the ſaid five 
Counſellors, and already produc'd and read to the 
Judge; the Pannel ſhall receive ſatisfaction of his 
deſires, otherways not. 

It's duply*d for the Pannel, that the foreſaid al- 
ledgance is to anſwer that part of the dittay, bearing 
the heads thereof to be forg'd and vented by the 
Pannel. - | 

Quarto, It is alledg'd by the Pannel, that as to 
the ſubſumption of the dittay, bearing, that all the 
articles and paſſages of proceeding therein mention'd, 
were maliciouſly invented, and praftis'd by the 
Pannel, whilk is qualify*d by the Pannel's own de- 
poſition, and alledg*d confeſſion againſt himfſef, 
and by the PannePs depoſition freeing the Lord 
Rea, and the Lord Rea's depoſition freeing himſelf 
thereof; the qualification inforces not the Pan- 
ne] in the particulars to be a Leaſing- maker, and 
to have forged lyes. 

Firſt, For the Pannel's own depoſition, it in- 
forces the juſt contrary, to wit, that the Lord Rea 
was the Pannel's informer in all. As for the Lord 
Rea's depoſition againſt the Panfiel, proported in 
the dittay ; that inforces not forging ft lyes againſt 
the Pannel, neither can the Lord Rea's depoſition 
have any force againſt him; firſt, becauſe the Lord 
Rea is party, and the Pannel is a witneſs againſt w_ 

| or 
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for the King, and whoſe depoſition cannot be re- 
ſpected againſt the teſtimony, made againſt himſelf, 
or the King's Majeſty: And in effect is but a deni- 
al, whilk can neither liberate himſelf, nor weaken 
the Pannel's depoſition, Et omnibus in re propria 
dicendi teſtimonii facultatem jura ſubmoverunt, lege 10. 
Cod. de teflibus. Item, The Lord Rea's depoſition 
made by him, not being ſworn, and fo is null of the 
Law; Quia teſtis injuratus examinatus non probat nec 
fidem facit, Lege Juris: jurandi; nona Cod. de teſtibus 
Lege teſtium xviii*. Cod. eodem. 

Item, The Lord Rea's depoſition not made in 
the preſence of the Pannel, and ſo non valet authen- 
tica, Sed etfi, Cod. de teſtibus. Item, Although the 
Lord Rea were not party, he is but teſtis fingularis 
& nibil probat. Item, The Lord Rea's depoſitions 
produced cannot be reſpected, becauſe they are not 
the principal ſubſcribed by.my Lord Rea, but re- 
lations, and doubtleſs from the Council. Et in cri- 
minalibus aliorum Judicum relationibus credere non 
oportet, Lege fingul. xiv. Cod. de accuſationibus & in- 
ſcriptionibus. | 

It is declared by the Lord Uchiltrie himſelf, now 
upon Pannel, that the depoſitions whilk he made in 
England, and ſubſcribed with his hand, are true in 
themſetves, as he there depon'd, according to the 
relations and grounds of Information, which he re- 
ceived from the Lord Rea. The reconciliations 
which are ingrofſed in the ſeveral depoſitions, being 
allowed and admitted for reconciling of any apparent 
contrariety, without prejudice of what explanation 
of the ſame depoſitions, he may juſtly make fur- 
ther; he declares, that the alledged copies of the 
Pannel's own depoſitions, under the hand of the five 
Counſellors, ſo far as his memory can ſerve him, are 
not different in the ſubſtance of them, from the ori- 

inal, But that there is no more in his depoſitions, 
nor that whilk the ſubſcribed copies contain, that he 
cannot ſay. And this his Lordſhip does according 
to his memory, and in reverence of his Majeſty's 
Letter, and Noblemens hands thereat. 

My Lord Advocate takes Inſtruments of the 
ImpannelPd*s declaration in that part, whereby he 
grants that the copies of his depoſitions made 
by him, under the hand of the five Councellors, is 
not different in ſubſtance according to the Pannel's 
memory. | 

Thereafter, my Lord Uchilirie and his Prolocu- 
tors craved that the Lord Rea's relation made upon 
the 18th of May, whilk is under the hand of the 
five Counſellors, might be read to him, becauſe he 
minds to found exceptions thereupon, 

To the whilk, it is anſwered by his Majeſty's Ad- 
vocate, that he cannot be compelled to produce the 
faid relation, in reſpect no part of the qualification 
of the Dittay is founded thereupon. And yet accord- 
ing to his former anſwer, ſays, if the Pannel will 
acknowledge *the ſame, as it is under the hands of 
the five Councellors, to make as great faith as the 
principal, he is content, that the ſaid relation be 
read; of the whilk relation the tenor follows. 


The true Relation of ſuch paſſages, as I Donald Lord 
Rea have heard er learned, which may concern my 
moſt dread Sovereign, or his Eſtate, beyond Seas 
and elſe-where, as I will be ready to take my 

Oath upon, and ſeal with my blood againſt all 


opponents. Mritien this 181h of May 1631, 
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N the month of April 1630, or thereby, at my 
coming from Stockbolm, I found Colonel Alexander 
Hamilton, Brother to the Earl of Haddington, Sir 
James Hamilton, Son to the ſaid Earl, Sir James 
Hamilton of Reidhall, Nephew to the ſaid Earl, 
and one Hamilton the Lord of... . . ; who were 
all Officers under the King of Sweden then, But 
before- my coming there, they had all caſhier'd 
themſelves, not having ſerved one year. | 

At this time the Laird of Benſbo, Lyndeſay, my 
Lieutenant-Colonel, being Bed-fellow and Comrade 
to Sir James Hamilton, Son to the Earl of Hadding- 
ton, keeping a chamber in James Mackleane's a Scotſ- 
man's Houle in Stockholm, Lyndeſay did inform me, 
that the reaſon why the Hamillons had caſhier'd 
themſelves, was becauſe their Chief, the Marquis 

of Hamilton, was to be a Soldier, and that they would 
follow his fortunes. I aſked Lynde/ay who had told 
him ſo much ; he told me, Sir Fames Hamilton of 
Prieſ field, Haddington's Son: and Tyndeſay told me 
withal, that all theſe Hamiltons, and Sir Jobn Ha- 
milton, another Son of Haddington's, had denuded 
themſelves of their Fortunes and Eſtates, ſome of 
them to their friends; but the Earl of Haddington's 
children to their father. 

Moreover, Lynde/ay told me, that Sir James Ha- 
milton, Haddington's ſecond Son, had told him, that 
Sir James Spence, now Lord Spence, had directed 
Mr. Robert Meldrum with Letters into England; 
and that thereafter they did expect David Ramſay 
with the head Couſin to the Lord Spence, as Ambal- 
ſador from the Marquis of Hamillon: And all the 
Hamiltons did expect David Ramſay's coming. 

Alſo Lyndeſay did inform me, that Sir James Ha- 

milton did deſire him to join with them, and that 
they would give him a Regiment ; which he did ac- 
cept, and did deſire my conſent, which I did yield 
unto. ; 
Alſo ten or twelve days after we heard from 
Denmark, that there was an Ambaſſador coming 
from England, who proves to be David Ramſay; 
who did give himſelf out, all the way as he came, to 
be an Ambaſſador : which to prove, he did ſtand 
in competition with his Majeſty, our dread Sove- 
reign's extraordinary Ambaſſador Sir Thomas Roe; 
both the ſaid Sir Thomas and David Ramſay encoun- 
tring in the Town of ....... in Denmark: yet 
David Ramſay would never do ſo much as viſit the 
other Ambaſſador, Upon which overſight I did 
queſtion David Ramſay, whoſe anſwer was, he did 
not deſire to be ſeen of any man that would diſ- 
cover him; affirming to his Couſin Sir Robert An- 
ftruther (as David Ramſay told me) that no honeſt 
man could live at home. David Ramſay, Colonel 
Alexander Hamilton, and Sir James Hamilton, at- 
tending their diſpatch from the King of Sweeden at 
Elſnely, were forc'd to reſide with me in my ſhip, 
for at this time we were all on ſhip- board. 

And one night drinking ſome healths, amongſt 
the reſt, the Marquis's health coming by courſe, I 
aſk' d Col. Alexander Hamilton, the Marquis's Chri- 
ſtian name; he anſwer'd me, James, by the Grace 
of God, Sir James added, King of Scotland : there- 

ore his health paſſed under that name, till I did take 
exceptions, and did deſire them to alter their title, 
Sir James Hamilton anſwered nolens, volens, it ſhould 
be ſo, and did laugh. I did defire them to drink 
it more covertly, thus, To the happy «vent of all 
Good Intentions ; ſo David Ramſay ſaid it ſhould 


be ſo, 
That 
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That night, after the two Colonels Hamiltons went 
to bed, David Ramſay and I being alone on the 
hatches above, David Ramſay and I drinking 
and ſmoaking a Pipe of Tobacco, told me many 
abu es in the Court of England; laying the whole 
blame upon the Lord-Treaſurer. He told me, 
that the Marquis had ſent him with a Challenge 
to the Treaſurer, and that Popery and Armini- 
aniſm had ever come the moſt part from the Bi- 
ſhops; and that there was nothing look'd for but 
defolation and change of Religion, and that the 
poor ſoul the King was blinded to his ruin; and that 
he had been plain with the King, till he did give 
him no ear; therefore he ſaid, he had retir'd him- 


ſelf from thence, ſince no honeſt man could live 


there, and with many ſuch diſcourſes he labour'd 
to poſſeſs me. My. anſwer was, the Lord amend 
thoſe evils, and no remedy but patience. By God, 
Donald (ſaid he) I will, uſe your own phraſe, we 
muſt help God to amend it. He told me, he had 
brought as much Gold with him, as would main- 
tain him at the rate of ſix pound a day for three 
years, and did aſſure me that before that time 
would expire, that God would raiſe up ſome men 
to defend his Church, and liberate honeſt men from 
flavery. Withal he told me, that his Majeſty at his 
parting with him, told him, that he would do with 
him, as King Henry IV. ſaid to Colvil, I will think 
on thee in abſence as preſent. 

Thereafter I did deſire one favour of him, that he 
would tell me if the Marquis of Hamilton would 
come over; he ſaid, he would tell me to-morrow, 
The next night after, I did renew my former queſ- 
tion of the Marquis's coming over, and he ſaid he 
would. I ask'd him what content my Lord Mar- 
quis had at home? He ſaid none, for the King had 
forced him to marry a Wife, and to acknowledge 
her, who he faid was a very beaſt. 

I ask'd him of what Religion my Lord Marquis 
was; he ſaid, a good Proteſtant, and before it were 
Jong, he would let the World ſee his aim was the 
defence of his Religion. I told him, it did avail us 
little to make the Goſpel a fair paſſage in Germany, 
if we loſt it at home. He ſaid, there were many ho- 
neſt men in our Jand, and that the Marquis would 
uſe his army to protect them, which was his only 
aim. I defir'd him to go no further on with me; 
for 1 would not defire more truſt of it, but that I 
would ſpend my blood in my Lord Marquis's quar- 
rel. Well, my Lord, I will go no further, for my 
- Maſter's ſecret no man ſhall get. | 

The third night, on land in an Iſle, he told me, 
that Alexander Hamilton and Sir James were to go 
for England, and he to Holland; yet if I had any 
thing to do in England, that he would be willing to 
do me ſervice. I told him I had a mind to ſeek the 
reverſion of Orkney from the King my Maſter, if the 
Marquis would mediate with my Maſter; for it were 
good for my Lord to have a friend in that place for 
his ends. He ſaid, by God it was to be thought upon; 
and he did deſire me to give him leave to think up- 
on it that night. On the morrow, he and Alexander 
Hamilton did deſire me to write a general Letter to 
the Marquis, with the two Colonel Hamiltons, with 
great aſſurances of true friendſhip from their Maſ- 
ter, if I would continue conſtant in reſolution; I 
did give them my Letter, and ſo we parted. 

In the month of July, a day or two after the taking 
of Stetin, I did encounter Mr, Melurum who came from 

England: after Salutations, I did aſk him what news; 
be anſwered me, matters are worſe and worle ; the 
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King giveth greater way to Papiſts and Arminian; 
than before; that Coiting/on was gone to beg peace 
with Spain; that Pembroocke was dead; that the 
Marquis govern'd-all, and was made Keeper of 
Windſor, and was made Knight of the Garter, and 
was to be Admiral of England. He did aſk me where 
his Couſin David Ramſay was; I told him he was 
gone for Holland; he did aſk me, what he had 
done, I did anſwer, that all was ended to his mind, 
and that Alexander Hamilton was to get Powder, 
Arms and Munition with him from Sweden, to the 
Marquis. At theſe news, he did throw his Cap to 
the ground, and cut a caper, calling aloud, Good 
news, good news, Iam a happy man, I am happy 
and made for ever! I thank God my five years 
pains is not for nothing; good my Lord Rea, is this 


true? Yes ſaid I, for 1 have one double of the Con- 


tract, I am ingaged in the buſineſs to David Ram- 
ſay, and Alexander Hamilton, and Sir James Ha- 
milton, and by Writ to my Lord Hamilton. O my 
Lord, (faith he) that was the work of God and 
not man, to inſpire your Lordſhip to go with 
us, 
At that time I caſt Lynde/ay looſe, to find more 
of Meldrum; who told Lyndeſay that fix thouſand 
trained Soldiers would do the turn, with their own 
faction in the Country. ; 
The next day at Colonel Laſie's Tent, I encoun- 
tered Melarum, whom I did call out, and he told 
me that King Charles was good and created for no- 
thing, but for deſolations and undoing of King- 
doms, Religion and People. There was no way 
but to immurate him within a Wall or Dungeon for 
ever. I aſked what way we might do that; he ſaid 
the way was eaſy: firſt, after the men were liſted 
in Scotland, that they might take one month's time 
to learn to handle their arms at Leith, without any 
ſuſpicion : then they might- ſeize on the Caſtles of 


Edinburgh, Sterling, and Dumbarton in one night, 


and upon Berwick; and having the Caſtle of Edin- 
burgh, the Town durſt not ſtir; then to fortify 
Leith; thereafter into England per force. I anſwer- 
ed, the Plot was good if it held, | 

He told me further, that he was writing a decla- 
ration of the juſtneſs of the Marquis's quarrel, with 
the tyrannical uſing and ſuffering of the Church, 
under King James in his laſt days, and now worſe 
groaning under his Son; with the Hamiltons clear 
title to the Crown, I allowed of all. But I did de- 
mand who 1 thought would take our parts; he ſaid, 
he did know nine of the beſt Earls in Scotland that 
would live and die with us. As alſo that the body 
of England was with us, and ſome of the Nobility for 
evil will of the Treaſurer. The next day there 
came news of the birth of the Prince; I did aſk 
Meldrum if that would cool the Marquis's inten- 
tions: he ſigh'd and ſaid, not if the King and 
Queen of Bohemia will give their Danghter to the 
Marquis, as they had promiſed? Is that true, ſaid 
I. He anſwer'd I ſhould fee e' er it were long. That 
night I did deſire Zyndeſay to drink with Meldrum, 
which he did, and Harry Muſchampe an Engliſþ 
Gentleman was with them. _ Lyndeſay told me on 
the morrow, he did think Meldrum to be the worſt 
Secretary in the world, for he did reveal this laſt 
night all he did think. I do not remember the 
night's diſcourſe : but do remit to Mauſchampe's re- 

tion. 

A week after, I did ſpeak' with Meldrum again in 
Leſlie's tent; fo he did 4 me to walk forth, and 
told me he had been with Secretary Sadeler, to 

| whom 
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whom Meldrum did deliver a private packet of Let- 
ters, and did require anſwer. But the Secretary 
told him, that the King of Sweden would write 
none, til} he heard from the Marquis of his laft 
Letters, ſent with David Ramſay. | 
Meldrum went further with the Secretary of Swe- 
den, telling him, that it was greatly for the advan- 
tage of the King of Sweden, whoſe ambition was 
without limits, that the Marquis did raiſe war in 


Britain; for if the King of Sweden had a mind to. 


take Denmark, the King of Britain ſhould not be 
able to help his Uncle. The Secretary of Sweden did 
anſwer, that we care not for, neither do we fear 
your King; for he that would not help his own Si- 
ſter, will never help his Uncle. 

I did aſk Meldrum, what they did intend to do 
with the Prince and Queen of Britain ; he anſwer- 
ed, the Child ſhould be caſt in with his Father, and 
the Queen ſent home to her Mother to be put in a 
Monaſtery. | 

I did aſk him, what charge he would have in 
thoſe employments ; he ſaid, he ſhould be Secretary 
of State, and have a Horſe-Troop. 

Meldrum did ſhew me alſo, that all who would 
not take our | of Scotſmen in Scotland, ſhould 
be put in the Baſs, or ſome other priſon, till all were 
ours; and that the Marquis would take pledges of all 
who in Scotland did lie by as neutrals at the firſt. 

At my coming to Holland in March laſt, David 
Ramſay did leave word at Amſterdam, when I did 
come, to ſend him word ; which I did : he came 
from the Hague to Amſterdam, and ſtayed with me 
eight days, where he did deliver me a Letter from 
the Marquis only of compliment and thanks. 
told me all went right wich the Marquis; that he 
had gotten from his Majeſty 10000 J. in England, 
and the Wine-Cuſtoms of Scotland for ſixteen years; 
which the Marquis would fell, and that all things 
went on without any obſtacle ; and that the only ſtay 
was for want of Arms and Munition, and eſpecially 
Powder; and deſired me to put on hard for this, 
with the Swedi Ambaſſador, which I did. There- 
after he told me, he had evil news to tell me, that 
the Marquis's wife was brought to bed of a child. 

I did aſk him, where our forces ſhould meet; he 
ſaid upon the Sea, and thereafter land in Scotland 
or England, he would tell me no more : but that 
for my buſineſs of Orkney, I might have it better 
cheap than to pay the duties of it; and he told me, 
that when I ſhould meet with the uis, he 
would infuſe in me that which he durſt not ; ſince 
he would have the Marquis to take the thanks to 
himſelf, And withal he did deſire me, that I ſhould 
not tell the Marquis what had paſt between him 
and me. 

I did aſk him, what part of England we ſhould. 
beſt land at; he faid at Tarmoutb or Harwich, or 
thereby. He told me that England had made a 
peace with Spain very prejudicial to Holland ; and 
that the Treaſurer and ſuch of the Spaniſh faction, as 
Carliſle, and Cottington, and Kenelm Digby, had muf- 
fied the King to bar the Hollander from the fiſhing ; 
which he ſaid might fall our happily for them, and 
he did deſire me to aſſiſt them at the Prince of 
Oranges hand, as a ſpecial ſervice to the Marquis, 
to make the States contribute with the uis : 
and I did ſpeak to the Prince of Orange, his 
nn do his beſt 

rein. 
He told me, that Spain and France were ſtriving 
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who ſhould firſt drink up England in their ambi. 
tion; but he hoped the Marquis ſhould prevent 
them both. He did aſk my advice, whether it wer, 
beſt to croſs the Seas once, or to go on bravely. 
anſwered, delays were not good, which he did ſub 
ſcribe toz and ſo we concluded, and I came fo 
England. 

At my coming to England, my Lord Hamilton 
did give me many thanks, aſſuring me, that he 
would not want me; and that I ſhould have what 
conditions I would deſire, for he ſaid, that ſhould 
not ſeparate us. 

I did deſire his Lordſhip to go on with me really, 
if he meant ta have my ſervice, he ſhould have it 
without conditions; he did anſwer, My Lord, I 
will not want you, for I have written to the King of 
Sweden, with Ephing flon and Meldrum, that I will 
detain you with me, and aſſure your Lordſhip, that 
he that will hazard with me now in this buſineſs, it 
ſhall be a tye to me, and my poſterity to hazard 
my fortune and eſtate, with him and his. The 
fame word the next day he ſent to me, with Sir 
James Hamilton, the Earl of Haddington's ſon. 

The ſaid Sir James Hamilton and | being together, 
I did much commend a ſuit of apparel which Sir 
James had; his anſwer was, I have them on, pay 
them who will, I have taken them up, it may be a 
Merchant of London will pay for them, ere it be 
long ; my Lord, take one alſo on luck's head. 

The firſt day, my Lord uis went down to 
Greenwich in a barge accompany d with Sir James 
Ramſay, Sir James Hamilton, Sir Robert Ballenden, 
Capt. Douglas, and (I do think) Ludowick Leſlie, the 
King our maſter having gone before ; the diſcourſe 
was moved, if they were to make an inſurrection, 
where would they begin ? The Marquis anſwered, 
he would march to London directly; and one of 
them (I think Capt. Douglas) ſaid, that he knew a 
houſe in London ſhould make them up for ever. 

That day my Lord Marquis told me, he would 
ſell the Wine Cuſtoms, for he expected no more 
from England. | 

Capt. Douglas told me, that they would have 
from the King an hundred barrels of Powder, and 
that they would make ſhift for arms. 

Sir James Ramſay told me, on Sunday laſt at 
Greenwich, that he had 1500 men in readineſs on a 
week or leſs advertiſement ; and that his ſtay only 
was here, till he heard the men in Scotland were ready, 
and that his rendezvous would be at Norwich, and 
meet the reſt. Sir James Hamilton told me, that 
the Engliſh rendezvous ſhould ſhip at Harwich, for 
he ſaid, the Devil have his part of the river of 
Thames, he did not like it. 

The Earl of Roxburgh told me, that he and others 
the Marquis's friends, were at firſt agaivſt the Mar- 

uis's courſes ; but now ſince they ſaw his Lordſhip 
o far engag' d, and that he only aim'd at the glory 
of God, Gat he and all others his friends would put 
to their helping hand. 

On Thurſday laſt, the Earl of Roxburgh told me, 
that the Marquis would haſten his reſolution, and 
ſaid, that he would aſſure me, my Lord Marquis 
thinks himſelf for ever bound to me, and fo do all 
his friends, for his Lordſhip's cauſe ; and I will aſ- 
ſure your Lordſhip he truſts you, and that you ne- 
ver took a more faſt and real friend by the hand. 

My Lord Roxburgh, Sir James Ramſay, and 


Capt. r queſtioned me, what was the reaſon, 
that I 


taken on Sir Pierce Crosby, ſince the 
Marquis 


le A 


272 
Matquis had caſt him of, This day ſeverally, I 
told them, I was forc'd in honour and conſcience, 
to keep my promiſe to the King of Sweden; ſo that 
I did take on Sir Pierce Crosby, to ſend him thither 
with Fiſb and Engli/h,. and that myſelf was minded 
with all the Scots that I could get, to follow the 
Marquis's fortunes ; the which anſwer ſeverally 
given, gave them all content. 
In witneſs of the truth of theſe, I have fign'd it 
with my hand, day and year aforeſaid. 

+». Sie ſubſeribitur D. Rea. 

Aſter reading of the whilk relation judicially, the 
ſaid Lord Ucbiltrie declared, that ſo far as his me- 
mory ſerves him, there is no difference betwixt the 
foreſaid copy of relation, ſubſcrib'd by the five 
Counſellors, and the principal, or original, ſet 
down and ſubſcrib'd by the ſaid Donald Lord Rea : 
upon the making of the whilk declaration, his Ma- 
jeſty's Advocate aſk d inſtruments. 

Thereafter his Majeſty's Advocate anſwering to the 
former alledgances proponed by the Pannel, and to 
the firſt part thereof, he opponed the Pannel's own 
depoſitions, made upon the 2oth and 24th of June, 
ſubſcribed by the five Counſellors ; and whilk are 
granted by the Pannel to be 'true copies, together 
with the repreſentation ſubſcrib'd and written with 
the Pannel's own hand, whilk verifies the firſt and 
laſt points of the particulars concerning the Pannel's 

poſitive affirmation of the Treaſon. And that the 
Marguis was prime Agent thereof, together with 
the ſpeeches ſpoken to his Majeſty, upon the Sun- 
2 after dinner; and as to the third particular point 
of the Dittay, anent the Earls of Haddington, Rox- 
burgh, and Buccleugh, who are called Plotters; that 


is verified by the relations made by the Lord Rea 


the 18th of May, acknowledg'd alſo by the Pannel, 
and by the Lord Reg's depoſitions, whilks are uſed 
conjunctly, for verifying the ſecond particular point 
of the Judgment, anent the three Noblemen who 
are call'd Plotters, the one thereof, viz. the rela- 
tion to prove the negative part of the Dittay, and 
that the Pannel had no warrant from the Lord Rea: 
and for verifying the affirmative, that the Lord 
Rea diſclaimed the ſame uſes, the ſaid Lord Reg's 
depoſitions. And where it is alledged, that the Dit- 
tay, ſo far as it is founded upon the Lord Reg's de- 
ſition, is not relevant againſt the Pannel, becauſe 
be is the Pannel's party, and becauſe he was not 
ſworn, and not in preſence of parties, quod eft teftis 
fingularis, and not ſubſcribed by him; it is an- 
ſwered, firſt, that the negative point per ſe is ſuf- 
ficient, to infer the relevancy of the Dittay in this 
point ; that he gave them up as Plotters, without 
any warrant of the relation from the Lord Rea, 
whilk is clear, by conferring the liſt of repreſenta- 
tion, given in by the Pannel (wherein they are cal- 
led Plotters) with the ſaid Lord Rea's relation. 
Whereby it is evident that the repreſentation, given 
in upon the 16th of May, could have no warrant 
of the relation, whilk in the Pannel's depoſitions is 
affirmed to have begun upon the 13th of May, and 
cloſed the 18th of May, and deliver*d to the Lord- 
Treaſurer to be given in to his Majeſty. Within 
the whilk relation there is not a word of the ſaid three 
Earls; neither can the Pannel pretend ignorance 
hereof, in reſpect he in his own depoſition grants and 


confeſſeth, that the Lord-Treaſurer, to whom 


were remitted by his Majeſty, deſired to give in 
the relation in writing, conform to the whilk the 
Pannel and the Lord Rea went together and conſu- 
med the whole oight in drawing the ſaid relation 
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whilk night was the night or evening of the ſaid 
17th of May, whereupon firlt they appeared be- 
fore his Majeſty. And the Pannel having given in 
the repreſentation of the prime Agent and the Plot. 
ters upon the 16th day preceding, he could not have 
omitted ſuch a ſubſtantial point of the relation, 
which ſo nearly touch'd the Marquis and the three 
Noblemen aforeſaid, and the Pannel's own exone. 
ration. Like as the Pannel himſelf with his own 
hand wrote up and drew off the ſaid Lord Reg's 
Papers the ſaid relation of the. 18th of May. So 
that the Pannel can never affirm, that he had any 
Warrant from the ſaid relation for branding the 
Marquis as prime Agent, and the ſaid three Noble. 
men as Plotters. And as to the Arguments made 
againſt the Lord Rea's depoſition ; 

Firſt, the ſame is not uſed per ſe, but jointly 
with the other, Et jundta plena faciunt fidem. Next 
the Lord Rea is not the Pannel his party, ſed ef 
author & mandator quem tenebatur edere, otherways 
he would have been himſelf culpable of Preaſon, 
or, a delator of Treaſon againſt the ſaid Noblemen, 
pæna talionis vel tautopatheias by Act of Parlia- 
ment, made by King James VI. Par. 11, Cap. 42. 
Next, Nulla necęſſitas jurigjurandi quia non teſtis ſed 
author a reo nuncupatus. And the ſingularity can- 
not be objected, becauſe he uſed him tanguam /in- 
gularem & ſolum, to warrant his declaration; and for 


- preſent he could not be, if the Lord Res had been 


examined tanquam teſtis, as the Pannel alledges : 
and as to the authentickneſs of the Copy of the 
Relation, it is approven by the Pannel, and he can- 
not be heard to object againſt the authentickneſs 


thereof, nor of the other Copies ; becauſe they are 


ſubſcribed by the ſaid five Counſellors, and have the 
Warrant of his Majeſty's miſſive Letter directed to 
the Council : which the Pannel for reverence of his 
Majeſty's Letter, and of the Counſellors ſubſcribers 
of the ſaid Copies, has acknowledged as true, - And 
therefore cannot be heard to object againſt the re- 
manent, whilk has the like ſolemnity of his Ma- 
jeſty's Letter, and conſequently the fourth Alledg- 
ance ought to be repelled. 

Quinto, It is alledged for the Pannel by his Pro- 
locutors, That as to the particulars of his Dittay, 
the Pannel purges every one of them in manner fol- 
lowing ; viz. The firſt particular point is not rele- 
vant, becauſe that the Pannel at his firſt meeting 
with his Majeſty upon the 17th of May did ſignify 
to his Majeſty, that the buſineſs was a Treaſon a- 
gainſt his Majeſty, and that the Party was the Mar- 
quis of Hamilton, as he was informed. This Article 
enforces not againſt the Pannel, that he is a Leaſing- 
maker and Forger, but clearly frees him thereof, 
bearing as be was informed, Whilk Article being 
the Sum and Subſtance of the whole Dittay, hav- 
ing the aforeſaid Clauſule (as he was informed) 
annex'd thereto, inforces of neceſſity the ſame 
ticulars of the Dittay com- 
prehended under the ſaid General, quia ſemper ſpe- 
cialia generalibus inſunt. And that the Pannel ſpake 
it by information, it is clear by the Pannel's Depo- 
ſitions upon the 20 and 24 Days of June, and by 
the Lord Reg's Depoſition the 21 of June, acknow- 
ledging the Pannel's Examination to be true in all 
Points, in ſo far as the fame concerns the Know- 
ledge, Words and Acts of the Lord Rea, and by 
the Relations "ow of the Lord Rea and ſub- 
ſcrib'd by him, and other Relations made by the 
ſaid Lard Rea to the Pannel by Word, as the Pan- 
nel's own Depoſition bears. Neither was it ever 
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heard or praftis'd, that any Subject being neceſſi- 
tated by the Law to reveal what may concern the 
King's Majeſty or the State, and revealing the ſame 
with his informer therein, and conſtantly abiding 
thereat, and willing to maintain the ſame upon any 
Torture or Trial whatſome ver; that the Revealer, 
upon the Party's denial, ſhould be calld in queſtion 
of his Life, as the Deviſer and Forger, or the ſame 
to work any ways againſt the Revealer; and which 
if it ſhould now take place, and begin to be a 
preparative againſt the Pannel] ; it were to give way 
and occaſion to all treaſonable Exploits, and that 
ſecurely, becauſe none would or durſt reveal the 
ſame 


Next, as for the Liſt of Names of the principal 
Agent and Plotters repreſented to the Lord-Trea- 
ſurer the 16th of May, affirmed to be forged and in- 
vented by the Pannel himſelf without any Warrant 
from my Lord Rea, conform to the Pannel's depo- 
ſition upon the 2oth and 24th days of June laſt, 
none of the Pannel's depoſitions foreſaid, to the 
whilk the Dittay remits, any ſuch Confeſſion or 
Forging by the Pannel; but bears expreſsly the Lord 
Rea's relation to him in both the Pannel's depoſi - 
tions, Which is ſufficient for an Informer. 

: It is aſked by the Pannel, That whereas it is al- 
ledged by my Lord Advocate, that the Pannel 
8 never alcribe any true Cauſe or Knowledge 

in the Liſt or Repreſentation where the Lord Mar- 

uis is named prime Agent, and the ſaid Earls of 
| Haddington, Roxburgh, and Buccleugb, Plotters ; be- 
cauſe the Lord Advocate affirms, that the relation 
was given in upon the 18th day, and the Liſt pre- 
ſented to the Treaſurer the 16th day ; and fo the 

Pannel could have no juſt reaſon why theſe con- 

tain'd in the Lift were not contain'd in the rela- 

tion, which was poſterior. The Pannel affirms, 
that howſoever the Liſt was given in before, the 
reaſon thereof is thus: The Lord Advocate making 
mention of his relation, diſtinguiſhes not betwixt 

a relation by Word, and another by Writ z but ſo 

it is, that my Lord Rea made relation to the Pannel 

upon the 13th of May of the whole things con- 
tain'd in the Relation upon the 18th of May, as 
appears evidently by the Pannel's 1ſt and ad De- 

ſitions, and upon the 14th and 15th days my 

Lord Rea renewed the diſcourſe concerning my 
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Lord Seaforib, and explains himſelf in theſe parti- 
culars concerning the Earls of Haddington and Rox- 
burgh anent their being upon the Secret and Counſel 
of the Marquis's courſes ; That it was repreſented 
upon the 14th and 15th days, the Lord Rea and the 
Pannel being both at Greenwich, return'd u 
Monday morning, being the 16th day, to London ; 
at which time the Pannel went unto the Lord-Trea- 
ſurer, and there fell in diſcourſe with the Treaſurer 
on the Buſineſs concerning the Marquis's Power 
in Scotland, and Friendſhip with the Pannel, and 
to ſhew his Lordſhip he would let him know was 
very great; and ſo came forward to the Pannel's 
own Houſe, and wrote the R ion, and deli- 
_ the _ — Lord- Treaſurer, which was 
upon the 16 „ being And where 
my Lord Advocate alledges, that there could be 
no ground for this tation before the giving 
in thereof from my Rea's written = hg 
becauſe the repreſentation preceded it in time, and 


the Plotters were not nam'd in the 
whilk therefore followed the 18th of May, 
anſwers the verbal relations c ing the Plotters 


made by the Lord Rea to the Pannel the 
ſcriptural relations given in to the Treaſurer z yea 
and the re ion both, becauſe done upon the 
14th and 15th days of May, the repreſentation be- 
ing upon the 16th, and the written relation upon the 
18th, Neither was it needful to the Lord Res to 

make that relation in this paper, which he had made 
+ the 2 — — like as there are _ 

ry other things in annel's depoſitions, whi 

are not ſet down in that written relation. Firſt, 
made of mp Lond doglndy or xy ing pink 

made of m erth, or any thi | 
in from him ; if of i "fron kick, why then 


of the Grounds of the Pannel's repreſentation, 
whilk was had from my Lord of Seaforch ? 
The Juſtice continues all farther and 


reaſoning in this matcer (by reaſon of the lateneſs 
of the Night) to the Morn the 2d of this Month 
of December, and ordains the Pannel to be returned 
to Ward, to remain therein in the mean time ; the 
Perſons alſo warn'd apud Aa to the morn, all Per- 
ſons under the pain of a thouſand Marks. 


Curis Yufticiaria d. D. N. Regis tent' in pretorio burgi de Edinburgh, ſecunds die menſis 


Decembris, Anno Dom, Mzllefimo, Sexcente/imo, Triceſimo 


primo, per Honorabiles & Dif- 


cretos Viros, Magiſtros, Alexandrum Colville de Blair, & Jacobum Robertoun, Advoca- 


tum, Juſticiarios deputatos nobilis & 


Curia legitime air mata. 


Intran 
IMES Lord Ucbilirie, delated of the Crimes 
foreſaids, contained in his Ditta y. 
Purſuer. 
Sir Thomas Hope of Craig ball, Knight and Baro- 
net; his Majeſty's Advocate for his Highneſs's En- 
tries, 


Prolocataes in Defence, 
Mr, Robert Nairne, 
Mr. lexander Pierſon, Advocates. 
Gilbert Neilſon, 


The ſaid James Lord Uchiltrie by himſelf repeal 
Vor. VII. | 
-r 


potentis Comitis Willielmi Comitis de Stratherne & 
Monteith, Dom. Grahame, Kilbryde, & Kynpont, præſidis ſecreti Concilis & Juſt 
generalis dict. S. D. N. Regis, totius ſui Regni Scotiz, ubi 


iert, 
conſtitut. Sectis vocatis & 


the former firſt alledgance, word by word, as it 
ſtands, and eikis thereto, that he can no ways be 
in mala fide : That the Grounds of his repreſenta- 
tion not his written ſentation duc Ar- 
gumento, as it is alledged, becauſe the Lord Rea had 
omitted in his relation to make mention thereof ; 
whereas my Lord Red's facts cannot make the Pan- 
nel guilty ſimply ; neither can his omiſſions take 
away the ſtrength of the Pannel's A of his 
i : For it was the Pannel's part to follow 


dim, Err lkiins, and CS 


not to indite aſſertions to him. Neither was the 


Pannel under any juſt cauſe of fear that his omiſſion 
d endanger him in * point; becauſe he was 
| a n con- 


ud —_ _—_— ee — — 
- * 
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conſcious to himſelf, that my Lord Rea had told 
him the Grounds of his repreſentation of before, viz. 
upon the 14th and 15th days of May, by verbal re- 
lations thereof upon the ſaid days. The Pannel 
likewiſe knew that there was a ſecond relation wrote 
of ſundry other particulars to be made by my Lord 
Rea ſubſequent; among the whilk he knew the 
Grounds of his preceding verbal relations of his re- 

reſentation was to be juſtified and cleared. So 

y theſe reaſons the Lord Rea's omiſſion of the 


rounds of the Pannel's repreſentation out of his 
ſcriptural relation eo ſempore can give no juſt ground 


to invalid or infringe the truth of the Pannel's aſ- 
ſertion, That my Lord Rea by verbal relation pre- 
ceding both the repreſentation and that written rela- 
tion had told him, that the Earls of Haddington and 
Rexburgh were upon the counſel and ſecret of the 


buſinc is informed againſt the Lord Marquis. The 


ſame laſt Argument holds good likewife for my 
Lord Buccleug b; and as to the repreſentation in ge- 


neral, the Pannel declares, That it was written and 


given in upon a Diſcourſe of my Lord Treaſurer's 
inquiry for the Friendſhip of the Marquis in Scet- 


land by Blood. or Intereſt; whereby conjecture 


might be made of his power ſuppoſitive, if his 
Friends had joined to him. And this is clear by the 
very Writ itſelf, in naming it a repreſentation, and 
not an information, accuſation, nor relation. The 


general ſtrain of the Writ likewiſe, evidences, that 


there was no intent by that Writ to refle& in any 
thing concerning the Lord Marquis or thoſe three 
Noblemen. Becauſe the repreſentation containing 
one ſide and a half of paper, that whilk concerns 
theſe Noblemen originally will ſcarce take up two 
long lines. Whereby it is manifeſt, that the intent 
of the Pannel was more to. illuſtrate other things, 
wiz. The alliance and intereſt in blood of the No- 
blemen to theſe firſt four, than any intent of either 
delating or inſerting any crime or fact againſt theſe 


firſt four: but to diſtinguiſn by way cf narration: 


betwixt the one and the other. And altho' this be 
ſaid, the Pannel atteſts, that the mentioning of 
theſe Noblemen ſucceeding the firſt four, be taken 
in no evil part, for he atteſts no meaning to that ef- 
fe&t, whilk the Pannel thinks Chriſtian Charity will 


not preſume} his Wife's Son his Children's Bro- 


ther, the prop of his providence under God, and 
of his Wife and Children, the Earl of Caſſils being 
one; and the Marquis of Huntley his Chief by his 
Mother, his good Dame, Brother's Son, who ſaved 
the Pannel's life, and for whom the Pannel has ven- 
turd” his life, or any of his; can it be preſumed 
that the impannelled would have intended malice 
to that Maſs, wherein theſe two helped to make up 
the conſtruction? Neither doth it appear by any in- 
tent, that any thing was meant by the repreſenta- 
tion, but an explanation of Noblemens power in 
Scotland. Neither let this be thought any new in- 
vention, or new explanation; becauſe it is mention- 
ed before that alledged by my Lord Advocate in the 
Dittay, and acknowledged thereby ; neither can it 
be preſumed, that theſe words, prime Agent and 
Plotters, can import an information of any thing, 
becauſe all direct affirmations muſt be enunciation, 
and muſt have ſuum vinculum to join the Subject 
and the Attribute together. Which Vinculum and 
connection of it want no enunciation; if no enun- 


ciation, no affirmation, nor lye. But ſo it is, the 


Words prime Agent have no Vinculum, nor the 
word Plotters ſimply has no Vinculum betwixt them 
as Attributes, and the perſons named as-the Subject, 
and therefore no enunciation, nor affirmation,nor lye. 
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And where my Lord Advocate in his Dittay af- 
firms, that it is manifeſt by the Pannel's own depo- 
ſition, the truth of the Dittay ; and in the diſpute 
yelterday, produces a particular, that the Pannel 
ſhould have deponed, that the Lord Rea ſaid, that 
he had no certainty of the buſineſs ; this can no ways 
fortify the aſſumption of the Dittay. Becauſe the 
Pannel's depoſition ſays not that the Lord Rea had 
certainty, but whether he had certainty or no, the 
words whilk the Pannel alledges was told to him by 
the Lord Rea; for the Pannel's depoſition depends 
not upon a ſcientia certa, but relatio certa, that he 
ſpake it to the Pannel as he has deponed. As to the 
tliird Article of the Dittay; anent the Pannel's pro- 
ceeding and ſpeeches to his Majeſty the 32d of May, 
to-wit, Sir, ye know the buſineſs, but know not the 
time; Sir, either do, or die; this Aritcle enforces 
not upon the Pannel lying to his Majeſty. For the 
Lord Rea, and the Pannel upon his information, 
both had acquainted his Majeſty with the buſineſs, 
ſo that the Pannel might truly ſay, Sir, ye know the 
buſineſs; and it is as true, that the Pannel knew not 
the time. As to the words do or die, that is a uſual 
phraſe of ſpeech and imports, Sir, ſee to your ſafety, 
till theſe informations had been clear'd, and is of it- 
ſelf a faithful advice to his Majeſty, and not a ma- 
licious Counſel ; and advice for to prevent the 
King's Majeſty his harm, and not to draw harm up- 
on any other: like as the words themſelves inforces 
not againſt the Pannel, as the Dittay bears; but does 


very well admit a harmleſs ſenſe, and ſhould be in- 


terpret to the beſt meaning the words may admir. 
Aya de jure etiam in dubiis & obſturis quod minimum 
benignins ſequimur. Lege nona & 56 de Regulis 
juris; & in ambiguis orationibus maxima ſententia 
Jpeftanda eſt ejus qui eas protulit. Lege 96. ibidem ; 
& quoties idem ſermo duas ſententias exprimit, ea po- 
tiſſimum accipienda eft, qua rei gerendæ aptior eft, dabit 
autem operam exprimi reus difta verba at cui licito; 
to-wit, the revealing of purpoſes, he heard againſſ 
the King and State. Denique in pænalibus cauſis 
ſemper benignius interpretandum eft. And therefore 
the PannePs ſpeaking and inſiſting with the King's 
Majeſty to ſee to his own ſafety, ſhould be referred 
to its own cauſe; to wit, the Pannel's moſt bounden 
duty and tender love to the King's Majeſty, his 
welfare, and to the State of the Kingdom, fearing 
their faith, upon that relation that had been made to 
him. And alſo fearing his own faith, if that he 
ſhould have have been found any ways remiſs, or 
Nack in not inſiſting with his Majeſty to prevent thoſe 
evils and treaſonable plots, ſo often related and re- 
ated to him; and whilk the Pannel then feared to 
ave been Treaſon, and to have come beyond Sea. 
And ſhould not be attributed, as the Dittay bears, 
to any malicious Counſel, or Purpoſe of the Pan- 
nel, for inſtigating, or ſtirring up of his Majeſty, 
to any ſudden and violent courſe againſt the Mar- 
quis's life and honour; as the Pannel atteſted before 
God, to have been his true meaning, Like as he 
in his Examination in June, upon the 21ſt thereof, 
depones, that upon Sunday Morning, whilk was 
that day he adviſed the King's Majeſty with theſe 
former words, was that he ſhould go to London for 
more ſafety, and that the Pannel had no other end 
of ſpeaking of the words foreſaid. 

liem, I he words do or die, can be no Leaſing, 
becauſe they are not words of affirmation, but of 
counſel or advice, 

As to the Paper of Names, whilk the Dittay 
affirms; the Pannel has confeſſed ro be made by 
himſelf, and that the Lord Rea was not privy to 
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the making thereof nor delivery of the ſame to the 
Lord-Treaſurer; it is anſwered, theſe words made 
by yourſelf, is written with your own hand, fo 

rted to be by the Dittay itſelf, in that article 
anent the liſt of names delivered to the Treaſurer. 
To the writing of the whilk paper with Pen and 
Ink, and to the inſtant delivery thereof, by the 
Pannel to the ſaid Lord-Treaſurer, the Lofd Rea 
was not privy, he not being preſent with the Pan- 
nel at that time; but does no ways enforce, that the 
names and matter of that written paper was for- 
ged and deviſed by the Pannel. But by the con- 
trary, the Pannel by his depoſition, made the 2oth 
of June, whilk bears, that after the Lord Rea had 
revealed to him the particulars, he deſired the Pan- 
nel to acquaint his Majeſty, or the Lord -Treaſurer 
therewith; leaving to the Pannel his own free-will, 
whether he ſhould acquaint him therewith, by 
word or writ. Et hic maxime ſpectanda eſt ſententia 
proferentis, who is no ways contrary to himſelf in his 
depoſitions ; but whilks both ſubſiſts in their own 
true ſenſe, 

As to the Article bearing the Pannel in his Exa- 
mination, being inquired for what cauſe he did name 
the Lord Marquis to be prime Agent; and that the 
Pannel affirmed, that he could aſſign no true reaſon 
nor warrant from the Lord Rea: it is anſwered, that 
the Pannel is not obliged to give any true cauſe, But 
that the Lord Rea's relation to him qualis qualis is 
a ſufficient Warrant. 

Secundo, The Pannel's depoſition upon the 24th 
of June bears the contrary of the ſaid Article, and 
aſſigns the cauſe to be, that the Lord Rea had told 
him, that the Lord Marquis's followers, had ſaid 
the intent of the Marquis's Levies was to invade 
Scotland or England. As alſo the Pannel's Exami- 
nation upon the 2oth of June purports, that upon 
the 13th of May, the Lord Rea came to the Pan- 
nel's chamber, and there putting the Pannel in 
mind of their former ſpeeches, told the Pannel that 
the purpoſe of the Marquis of Hamilton's Levies, 
as divers of his Commanders and Followers had in- 
form'd him, was, that either they ſhould not go out 
of England or Scotland, or it, they did, they ſhould 


return to England or Scotland, and ſurprize the 


King's houſes in Scotland, viz. the Caſtles of Edin- 
burgh, Striveling and Dumbarton, and fortify them- 
ſelves in Leith, under the pretence of training, and 
ſhould take Berwick, and ſo march forward into Eng- 
land : and that the intention ſo to do, was, as the 
Lord Rea ſaid, that he was ſo informed, and as 
the depoſition in itſelf bears. 

Teriio, The Lord Rea's written relations of di- 
vers perſons diſcourſes to the ſame purpoſe, of the 
whilk he was informed by themſelves; whilks written 
relations, although they be written on the 18th of 
May laſt, yet are of matters and purpoſes that paſ- 
ſed long __ and related of before to the Pannel 
by word, by the ſaid Lord Rea. 
 BQuarto, The Lord Rea at his firſt coming to his 
Majeſty in this buſineſs, in the Pannel's hearing, 
being aſked of the King's Majeſty, why he had not 
told his Majeſty ſooner of it, the ſaid Lord Rea 
anſwered, becauſe it concerned fo near the Marquis 
of Hamilton, who was ſo near to his Majeſty ; he 
was afraid to communicate the ſame to his Majeſty 
immediately, as the ſaid Lord Rea's depoſition ta- 
ken upon the 21ſt of June purports. 
lem, The Lord Red's depoſition made upon the 
21ſt of June, wherein he depones that he ſaid he 
Told bring as honeſt a man as himſelf, that would 
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tell to the- Lord Marquis's face more nor the 
Lord Rea would do; fo all that the Pannel ſpake 
herein, was by Information, and ſo therein is no For- 
ger, nor maker of Leaſings. | 
Len, The Panne!'s depoſition, taken upon the 
20th of June, bearing that the Pannel told the 
Lord-Treaſurer, That the Lord Rea told him, he 
had yet more, and would ſay ſo much, as the Lord 
Marquis would not have a face to deny it; whilk 
the Lord Rea then preſent affirmed, in ſo much as 
the Lord- Treaſurer ſaid, then is the buſineſs at an 
end, there needs no more writing. And this Article 
before repeated, the Pannel affirms, that the Lord- 
Treaſurer of England heard theſe words, and did 
affirm the ſame before the King's. Majeſty, and 
Council of England, upon the peril of the Pannel's 


head. 
Jem, As to the Article bearing the Lord Rea's 


declaration upon the 21ſt of June, that he knows 


nothing againſt the perſon of the Lord Marquis, but 


that the Marquis was as good a Subject as any the 
King had: it is anſwered thereto by the Pannel, 
that his depoſition and repreſentation depends not 
upon the Lord Rea's knowledge, but upon his re- 
lation made to the Pannel. And that declaration 
of the Lord Rea's takes not away the relation made 
by him to the Pannel, and doth not infer making 
and forging of Leaſings in the Pannel, without 
warrant from him; this ſpecially being conſide- 
red, for weakning and infringing of the Lord Rea's 
oppoſitions to the Pannel's depoſitions, that my 
Lord Rea having ſaid theſe words in preſence of 
the Treaſurer of England, and juſtified by the 
Lord-Treaſurer of England, in preſence of his Ma- 


jeſty and Council of England, that the Lord Rea 


would ſay ſo much, as the Marquis ſhould not have 
the face to deny it; and now he ſays that he knows 
nothing anent the Marquis's perſon: whilk are 
contradictory to himſelf, and renders himſelf not 
ſufficient to improve the PannePs depoſitions. 

Tiem, Here the Pannel, in this place, repeats the 
objections of the nullities, made againſt the Lord 
Rea's depoſitions, ſo far as the ſame may be prejudi- 
cial to the Pannel. x 

Item, As to the Article bearing that the Pannel 
being aſk'd, by what warrant, he call'd the three 
Earls Plotters; and that he anſwer'd, that the Lord 
Rea had told him, that the Lord Seaforth had affirm'd 
to him, that the Earls of Melros and Roxburgh were 
acquainted with the particulars and ſecrets of that 
buſineſs; declaring therewith, that the Lord Rea 
had affirm'd the ſame to him, before he gave in the 


| popu of repreſentation to my Lord-Treaſurer. Al- 


it the Lord Rea by his depoſition the 24th of June, 
declar*d, that the firſt time the Lord Seaforth had 
ſpeech with him, anent the ſaid two Earls, and their 
being privy to the Marquis's buſineſs, was upon the 
Monday aller he Marquis's coming out of Scotland, 
and not before; and ſo after the repreſentation gi- 
ven in to the Treaſurer upon the 16th of May, 
containing the names of the Plotters and Actors; at 
whilk time the Pannel could not truly affirm. any 
information from my Lord Rea : to the-whilk it is 
anſwer'd by the Pannel, that he by his depoſition 
made the 24th of June, has declar'd, that all the 
underſtanding the Pannel had in the buſineſs, came 
to him from the Lord Rea, alſo by his depoſition 

the 2oth of Fune. | 
Item, The Lord Reg's granting of the ſpeech 
himſelf, anent the two Earls, makes preſumption 
againſt the ſaid Lord Rea, likewiſe for the time, 
Nn 2 Quia 
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Quia difta fafta preſupponunt & trahunt ſe cum ſuis 
circumſtantiis : neither is it probable nor ordinary, 
that there ſhould be that ſagacity of ſpirit in the 
Pannel, as to preſs what the Lord Rea ſhould make 
to him ſo long before, Quod non præſumitur, ſed præ- 
ſumptio, pro eo eft, quod maxime eſt, ſecundum naturam 
toto; titulo de preſumptionibus. And ſo this article 
enforces not againſt the Pannel, that he is maker and 
forger, becauſe the Lord Rea denies not ſimply, but 
the time of the Pannel's depoſition thereanent, whilk 
is no Leaſing. h 
lim, The Pannel in his Examination upon the 
20th of Fune, in the courſe and order of the depo- 
ſitions thereof, whilk is the order of time, before 
the article anent the repreſentation of the liſt of 
names to the Lord-Treaſurer; he depones, that the 
Lord Rea had told him, that he had ſpoken with 
the Lord Seaforih, and had underſtood that from 
him ; whilk general has no other meaning but that 
whilk is particulariz'd, by the ſaid Lord Rea's Exa- 
mination upon the 24th of June; in that article 
thereof, bearing, that the Lord Rea did affirm to 
the Pannel, that he heard the aforeſaid report of the 
two Earls, before the Pannel made or deliver'd the 
paper of repreſentation. 

Item, The Lord Rea's depoſition upon the 24th 
of Fune, bears not the Lord Rea to deny, that he 
did affirm to the Pannel, that he heard the report 
of the ſaid two Earls from the Lord Seaforth, be- 
fore the Pannel made or deliver'd the paper of re- 
preſentation to the Treaſurer, But purports, that 
the firſt time that the Lord Seaforth had any ſpeech 
with the Lord Rea, touching the two Earls, their 
being privy to the particulars, and ſecrets of the 
Lord Hamilton's buſineſs, was upon Monday after 
the Marquis's coming from Scotland. And ſo that 
the Lord Seaforth had not ſpoken with the Lord 
Rea thereanent at that time; whilk is nothing to the 
Pannel, whether the Lord Seaforib had ſpoken with 
the Lord Reg or not. But denies not the foreſaid 
report of the two Earls made by the Lord Rea to 
the Pannel, whilk the Lord Rea did then affirm, 
that he had the ſame by information of the Lord 
Seaforth ; neither is the Pannel obliged to make 
good the Lord Reg's warrant herein, that the Lord 
Rea had the ſame by information of the Lord Sea- 
Forth; but the queſtion is, if the Pannel heard the 
ſame from the Lord Rea, before the giving in of 
the repreſentation to the Treaſurer. Whilk the 
Pannel affirms and abides at, conform to his depo- 
ſitions, made upon the 20th and 24th of June, as 
ſaid is. | 6; 

Item, the Pannel here alſo repeats all the ob- 
jections againſt the Lord Rea's depoſitions, ut 

a. | 
_ Anent the Article, bearing, the Lord Reg 
to have told the Pannel, that he could not gueſs 
who elſe ſhould have been in the plot, unleſs it were 
the Lord Buccleugh ; and that the Lord Rea, who 
by his depoſition _ the 24th of Fune depones, 
that the Pannel, and not he, did name the Earl of 
Byccleugh, as one would take arms in Scotland to 
aſſiſt the Marquis: It is anſwered thereto ut ſupra, 
that the Pannel by his depoſition has-declared, that 
all the underſtanding he had in the buſineſs, came 
to him from the Lord Rea; as the Pannel's Exa- 
mination bears, and whilk he abides at, as moſt 


true, 
Item, The Pannel's depoſition the 24th of 


Fune, bearing the Lord Rea told him, anent the 
Earl of Buccleugh, is not ſimply, but cum cauſa, 
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bearing the Lord Rea's reaſon, wherefore he named 
him : and whilk reaſon in ſubſtance is granted by the 
Lord Rea, although with ſome diverſity of words, 
at the leaſt not denied in his Examination upon the 
24th of June. And therefore, the ſaid Lord Rea's 
depoſition affirming the reaſon, but denying the 
naming the ſaid Lord Buccleugh, ought not to be 
credited in his denial ; but the Lord Rea's affirming 
of the reaſon, inforces upon him the naming of the 
faid Earl. Quia ratio confeſſa ditti preponderat & 
præſumit contra proferentem, 

Item, The Lord Rea's ſpeeches to the Pannel, 
anent the Lord Buccleugh, though conjectural, ne- 
ceſſitate the Pannel to the repreſentation, and re- 
vealing of the ſame to his Majeſty ; eſpecially ſeeing 
the Lord Rea ſtrengtheneth the ſame with reaſon 
wherefore he ſo ſpake, to wit, that he heard the 
Lord Buccleugh ſpeak terrible and preſumptuous 
words againſt the King's Majeſty, at his own table 
in Holland; as the Pannel's depoſition upon the 


24th of June purports, and whilk is granted by the 


Lord Rea himſelf in ſubſtance, at the leaſt not 
denied, 

Iten, The Pannel repeats here again all his ob- 
jections againſt the Lord Rea's depoſitions ; and 
alledges that it was never heard nor practis'd, that 
a ſubject being neceſſitate by the Law, to reveal 
what may concern the King or State, and revealing 
the ſame with his informer therein, and conſtantly 
abiding thereat, and willing to maintain the ſame 
by any trial or torture, that the revealer, upon the 
party's denial, ſhould be called in queſtion of his life, 
or the ſame any ways work againſt the revealer, 
And whilk if it ſhould now take place, and begin 
a preparative againſt the Pannel, the ſame were to 
give way and occaſion to all treaſonable exploits ; 
and that ſecurely, becauſe none would or durſt re- 
veal the ſame. 

And further, where it is affirm'd by the Dittay, 
that in the liſt preſented by the Pannel to the Lord- 
Treaſurer, there is deſign'd the Earls of Hadding- 
ton, Roxburgh and Buccleugh to be plotters ; ch 
Pannel had ground to make the relation, no ways 
affirming any thing poſitive; becauſe in the Pan- 
nePs depoſition made the 24th of June, being exa- 
mined and aſked why in the foreſaid paper, he makes 


the ſaid Earls plotters; 

It is anſwered in the depoſition, that the Lord 
Rea had told the Pannel, he could not gueſs who 
elſe ſhould be in the plot, unleſs it were the Earl 
of Buccleugb; whilk word plot, having had relation 
to the Earl's buſineſs, muſt alſo have relation to the 


other two Earls, ſeeing they were ſpoken of all at 


one time. 


It is anſwered by his Majeſty's Advocate, firſt, 
to the firſt Article of the fifth exception, anent the 
purging of the Pannel's ſpeech to his Majeſty, up- 
on the 17th of May: By this word that is ſub- 
Joined, as the Pannel is informed, whilk the 
ner for the Pannel will have to be repeated in all the 
ſubſequent paſſages concerning the buſineſs ; firſt, 
that this word, as he is informed, cannot purge him, 
becauſe he received no poſitive information from the 
Lord Rea, againſt the Marquis, nor no warrant to 
call him party, prime Agent, and to affirm to his 
Maje buſineſs was known; to whilk laſt 
he ſubjoins his Counſel, very dangerous for the 
life and eſtate of the Marquis; whilks three are 
conjoin'd to infer againſt the Pannel, an exceedin 
of the relation made to him by the Lord Rea, and 
the exceeding of it, with the Peril of the Noble- 

man, 
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man, his life and eſtate z there being neither the Pannels's duty in revealing of it. And where the 
word nor paſſage in the Lord Reg's written relation, Pannel would purge his giving in of the liſts firſt, 
whilk may either warrant their ſpeeches, or infer becauſe it is not an gnunciative ſpeech, quia caret 
them by conſequence. And in matters of this high vinculo; this is contrary to the repreſentation, bear- 
ſtrain, as of Treaſon, no illation by conſequence is ing the vinculum is the Marquis of Hamilton as prime 
permiſſable, but upon the peril of him that infers. Agent; and this word is muſt be repeated in the 
For in all the written relation there is not a di- ſubſequent word plotters; the ſentence being, the 
rect word ſpoken againſt the Marquis, neither by Earls of Melros, Roxburgh, and Buccleugh plotters. 
David Ramſay, nor by Mr. Robert Meldrum; but Whilk is a ſentence that has a clear Gnification, af- 
allanerlie ſome mad and frantick ſpeeches utter'd by firming the attribute plotters upon them three, in as 
Meldrum upon his own imagination, or wiſh to evident and clear ſignification, asthe clauſe ſubſequent, 
have it ſo, for diſturbance of the eſtate, by expreſ- whilk names the whole Noblemen adherent by blood. 
ſing the manner how ſuch an enterprize, according And where it is alledg'd, that albeit the Pannel 
to his fooliſh opinion, might be performed; but named the Lord Marquis prime Agent, he did alla- 
not one word or ſyllable, that Meldrum heard it nerly upon intention to diſtinguiſh the Marquis, 
from the Lord Marquis, or from any, who de- and the other three Earls from theſe of their Adhe- 
clar d they heard the Marquis ſpeak it. And as to rents in blood; and urges that this intention ſhould 

David Ramſay, the worſt word that is in his relation, be charitably expounded : 
is anent the Marquis's miſcontentment, and all the It is anſwered, that crimen vel delictum non poteſt 
Marquis's aim was to uſe his Levy for the protec- purgari bona intentione. And if the points contained 
tion of Religion; whilk aim and intention the Lord in the Dittay, whereupon the Pannel is accuſed, be 
Rea, after his coming to England, clearly under- in their own nature criminal, they cannot_be pur- 
ſtood by the Lord Marquis himſelf ; who employ'd ged by a good intention, nor yet by a proteſtation 
him to be a Colonel in his company, and gave him adjected, the time of the doing it. But the inten- 
this aſſurance, that he, that would hazard with him tion, with the fa& and deed, are both alike judged 
in that glorious buſineſs for aſſiſtance of the King odious and puniſhable. Et nunguam præſumitur bond 
of Sweden, ſhould make uſe of him, with the ha- intentio niſi probetur, ad eluendum crimen ; as it is 
zard of his fortune and eſtate: and none of theſe inſtanced, by Jul. Clarus de injuriis, tu mentiris ſalva 
paſſages will quadrate with thoſe ſpeeches ſpoken by reverentia, This inſtance being adduced, whilk 
the Pannel to his Majeſty; That it was a Treaſon, by the opinions of all the Doctors cannot excuſe 
an odious Treaſon, and the Lord Marquis party, the committers of the injury, and much leſs in this 
as the Pannel was inform'd ; and that it was the fil- Dittay; whilk contains [njuriam capitalem, ſtri- 
thieſt Treaſon that ever was intended, and that the king upon the life and fame of the Noblenien. Nam 
Pannel was ſorry that any Scotſman ſhould have qui defamat, jugulat pluſquam maleditto, quam in 
fallen into it, it being a ſhame to the whole Nation: manu injuria eſt qui fic incidiatur, ut nota etiam ad 
whilk is a f affirmation, not as the Pannel paſteros tranſeat, quod eſt ſæpe eundem occidere : and 
was informed, but as he himſelf did infer, upon the charity can have no place here, without the offence 
relation made to him by my Lord Rea, who would of Juſtice, whilk craves the due puniſhment from 
give the Pannel no aſſurance, he had any certain the offender. And where it is alledged, that the 
und, whilk is manifeſt by the Pannel's depoſi- Pannel had no warrant, both to name the Marquis 
tion upon the 2oth of June laſt, And as to the prime Agent, and the Earls plotters, by a verbal 
relation, albeit it avow'd with theſe words (as he relation from the Lord Rea, there can be no re- 
is inform*d) could give the Pannel no warrant to ex- ſpect had to a verbal relation, except it were pro- 
preſs theſe poſitive ſpeeches to his Majeſty, upon ven to the Judge, eſpecially in a matter /ante airoci- 
the 17th of May; ſo far leſs to the other of prime zatis. Neither can the Pannel alledge to a verbal 
Agent, and known buſineſs, with the ſubſequent relation, to colour his behaviour therewith ; be- 
counſel. Firſt, becauſe they are poſitively ſpoken cauſe the Pannel affirms, that thir verbal relations 
without adjection, (as he is inform'd) and where were made upon the 14th and 15th of May; 
the proponer for the Pannel urges that theſe words, whilk precedes the relation exhibited in Writ, upon 
as be is informed, muſt be repeal'd in all ſubſequent the 18th of May. In the whilk relation there is 
paſſages; that has ſome probability, in «nico con- not a ſyllable of the three Earls as plotters; al- 
tinuo adlu, vel unica ſcriptura. But here the Acts beit in the relation there is mention made of the 
are diverſe, the days diverſe, the expreſſion of wri- ſpeeches ſpoken by the Earl of Roxburgh to the 
ting diverſe, the liſt being upon the 16th of May; Lord Rea. And the Pannel having given in his 
the ſpeech with the King, as he is inform'd, upon liſt upon the 16th of May, and knowing the peril 
the 17th. of May; and the ſpeech of the known of adding or payring to that, whilk was related to 
buſineſs with the Counſel being upon the 22d him in a matter of this importance; whilk ſhould 
of May: and theſe three taken con jundtim, evi - have been as tenderly handled, as the life, honour and 
dently charges the Pannel with the exceſs of his ſafety of our gracious Sovereign upon the one fide z 
duty, For he did all his duty that was required of and the care to eſchew the branding of Noblemen 
him, as a faithful ſubject, when upon the 15th of with the odious aſperſion of his Treaſon, did te- 
May, whilk preceeded all the expreſſions, he came quire of him, on the other part: And cannot pre- 
to the Lord Treaſurer and told him, that he had tend a colour of excuſe by the omiſſion of the 
a buſineſs to reveal concerning his Majeſty, and names of the ſaid three Earls in the relation given 
whilk (as he ſaid) concern'd the Marquis of Ha- in upon the 18th of May thereafter ; ſpecially ſee- 
milton's actions, and that he had the ſame of the ing the relation in effect was his own deed; becauſe 
Lord Rea; after the whilk, he had no neceſſity as he brought the Lord Rea to his Majeſty, to make 
a loyal ſubje& to go further. And yet he goes on to the relation. And the Lord Rea, in his relation to 
the expreſſion of all theſe ſpeeches, and adds there - his Majeſty ſpake never a word of the three Earls; 
do his dangerous Counſel to his Majeſty ; whilk can nor yet the Pannel in his relation to the King's Ma- 
bave no reſpect to the Lord Rea's relation, nor to jeſty, and the Lord-Treaſurer, ſpake not a yup 
: | | Es "REN | thereof: 
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thereof: whilk is clear by the Pannel's depoſitions 
upon the 20th of June, which bears his relation, 
made in preſence of the Ceunſellors his Examina. 
tors; wherein is no word of the three Earls. And 
likewiſe by the Examination of the Lord Rea upon 
the 21ſt of June, which is ſuch like; and when his 
Majeſty had remitted the Pannel. and the Lord Rea 
to the Treaſurer, who directed them to draw up the 
Lord Reg's relation in Writ; the Pannel confeſ- 

ſeth, that he and the Lord Rea went home, and ſate 
up all night; and that the Pannel, after the Lord Rea 
had. put the relation in writ, did write the ſame over 
with his own hand, out of the Lord Rea's papers. 
And yet not a word of the relation of the three 
Earls; which would not have been omitted, if it 
had been truly done. And where the Pannel pre- 
tends, that the omiſſion thereof was in reſpect that 
the relation contains allanerly that which was related 
by the Lord Rea upon the 13th of May; but not 
that which was upon the 14th and 15th of May, 
which was learned of the Lord Seaforth ; that al- 
ledgance hath no warrant of the relation, nor yet any 
appearance at all; becauſe in the Pannel's Exami- 
nation upon the 2oth of June, the Pannel doth con- 
deſcend of that which was done upon the 14th ard 
15th of May ; but not one word of the Earls, albeit 
in that ſame Examination, he makes mention that 
the Lord Rea had ſpoken with the Lord Seaforth. 
And fic-like in the Examination of Donald Lord 
Rea, upon the 21ſt of June 1631, and alſo the 
Pannel's own depoſition foreſaid ; that the Pannel 
two days after the relation which behoved to be 
upon the 20th of May (relation being upon the 
218th) the Pannel brought the Lord Rea to the 

Treaſurer, and cauſed him to ſubſcribe his relation ; 
at which time the Pannel told the Lord-Treaſurer, 
that the Lord Rea had more to ſay : whereupon the 
Lord Rea being aſk'd what it was, and wherefore 
detained, the Lord Rea anſwered, that he had 
ſpoken with the Lord Seaforth, and had ſundry par- 
ticulars from him, which he did not tell to the Lord 
Uchiltrie in particular, but generally affirmed to 
him he would ſay more. But one or two days af- 
ter, the Lord Rea went to the Earl of Seaforth, and 
then told the ſame, firſt to the Pannel. And that 
the Pannel, upon the Sunday of the Morning 
(which was the day of the Marquis's returning from 
Scotland) he had told the Lord-Treafurer theſe par- 
ticulars, ſpoken by the Lord Seaforth, and there- 
with alſo of the Marquis's return : whereby it is 
clear, that as nothing is contained in the relation 
touching the three Earls, neither in the verbal rela- 
tion to his Majeſty and Lord-Treaſurer, nor in the 
ſubſcribed relation; ſo the ſpeeches there anent ſpo- 
ken by the Lord Rea to the Pannel was not till 
eight days after giving in of the liſt. 

And where it is alledged by the Pannel, that as 
the Lord Rea's fact cannot burden him, far lefs his 
omiſſion z it is anſwered, firſt, it muſt bind him, 
becauſe he has named him to be his Author: and 
wherein he is not his Author, the Pannel himfelf 
muſt needs be the forger. And next, becauſe the re- 
lation in effect is the Pannel's own deed, as ſaid is; 
and as to the purgation of the ſpeeches, that the bu- 
ſineſs is known, Sir, eit ber do or die; that the ſame 
muſt be interpret ſecundum communem uſum loquends ; 
and to mean as mickel as, ſee to your own fafety : it 
is anſwered, that they muſt be taken properly, and 
not improperly, and mult be ruled by the preceding 
ſp:eches of the party and prime Agent; as if the 
PFannel had ſaid to any perſon, this man flew your 
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father, do or die. In the which caſe, the word: 
would not be exponed ſafety, but revenge: and 
where it is alledg*d guod in dubiis benignior Feri de. 
bet interpretatio; this rule of law has only place 12 
contrattibus, ſed non in criminibus, præcipue atrociari- 
bus, as this is. But it is urged hic. ſumus in factolicita; 
but it is anſwered, hic in maxime illicito. Becauſe 
there was nothing required of the Pannel, but to 
reveal (whilk was done of before) and whatever waz 
done after the revealing, that might tend to the 
hurt of the reputation of the Noblemen, or touck 
them in their life and eſtate, was altogether unlaw. 
ful and capital; and the unlawfulneſs is mavifeſt, 
the ſubjoining of that pernicious Counſel, to do ar 
die: Whilk is not of the nature of a relation but of 
the nature of the inſtigation, of a ſovereign Prince 
to a dangerous act, tending to the deſtruction of the 
lite and honour of them, againſt whom the Coun- 
ſel is given; and by their anſwers, the whole obj 
tions made againſt the particulars of the libel are 
ſolved. To the which is added, the Lord Red's 
declaration by Oath, freeing the Marquis, his Ma- 
jeſty's Letter of the 29th of June, ſent down to the 
Council, declaring the Lord Marquis, and the ſaid 
three Earls of Haddington, Roxburgh, and Buccleugh, 
(to be as his Majeſty knows them to be) as good 
and faithſul Subjects, as any within his Majeſty's 
Kingdoms; and declaring his Majeſty's reſolution, 
to have thoſe who have given falſe information againſt 
them, to be puniſhed. After the which, did fol- 
low his Majeſty's Letter of the date of the 24th of 
September; for trying and cenſuring the Pannel, 
upon the particulars given forth by him againſt the 
Noblemen : wherein the Panne] notwithſtanding 
of all his purgations, can have no juſt warrant a» 
gainſt the Marquis, ſpecially in the two laſt points 
of prime Agent, and known buſineſs; nor pretext 
againſt the Earls of Haddington and Roxburgb; but 
(by the Pannel's confeſſion) leaſt of all againſt the 
Earl of Buccleugh, againſt whom he had nothing 
but a gueſs by his own confeſſion, and yet he makes 
him Plotter. | 
It is duplyed by Mr. Robert Nairne for the Pan- 
nel, that this Dittay conſiſts upon three deeds done 
and committed by the Pannel, together with his 
intention in the doing of them. As tothe Pannel's in- 
tention, that it was not of purpoſe-of making any 
Leaſing, againſt the Act of Plant but to 
the revealing of an alledged Treaſon againſt his 
Majeſty; the revealing whereof was neceſſitate 
that addition adjoint to the laſt Act of Parliament li- 
belled ; for obedience of the whilk Act, the Pannel 
did whatever was done in this buſineſs by him, and 
that the firſt part of the Dittay is not relevant a- 
gainſt the Pannel, to infer the. puniſhment libel- 
led againſt him, is clear, by retorting of the. argu- 
ment after this manner. A deed commanded by the 
Act of Parliament, cannot infer a puniſhment by 
the ſame Act of Parliament; true it is, that the 
firſt deed contained in the aſſumption of this Dittay 
was commanded by the Actof Parliament, imponing 
a neceſſity to all hearers of treaſonable ſpeeches a- 
— the King or State to reveal the ſame : Erpo 
e did the ſame lawfully. Whereas it is alled- 
ged in the Dittay, that by and after the inſor- 
mation which the Pannel had by relation, he 
exceeded in the particulars expreſſed in the Dittay. 
And firft in the firſt particular, at the doing and 
ſpeaking whereof by and after the anterior infor- 
mation, which the Pannel had received,* „ 
Rea his Author was preſent : who being inquired 
| by 
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by his Majeſty, why he was ſo long in revealing of the 

"alledged Treaſons ; he anſwered, that he was afraid 
to do the ſame, in reſpe& of the nearneſs betwixt 
his Majeſty and the Marquis. So that that which 
the Pannel did for obedience to the law, and his Au- 
thor being preſent beſide him, is no ways relevant to 
infer the puniſhment of Leaſing- makers againſt 
him, contained in the Act of Parliament. Like as 
alſo the ſaid Lord Rea, after the ſaid relation to his 
Majeſty being remitted to the Lord-Treaſurer, de- 
clared that the Marquis was party; and further ſaid, 
that he would cauſe as honeſt men as the Lord Rea 
himſelf to affirm the ſame. 

Whereas my Lord Advocate, in his reply, quar- 
rels the former words poſitively ſet down, and not 
by relation; it is duplyed, that the form of the 
ſpeech is not in queſtion here, but the matter; for 

beit, that the Pannel had reported in other words, 
or by a deſcription, or paraphraſe ; that which my 
Lord Rea related unto him, without changing or 
altering of the ſubſtance, . commits no fault, nor 
cannot be accounted therefore a Leaſing- maker. 
And here the proponer repeats the words contained 
in the relation and depoſitions, which he remits to 
the Judges confideration. And to the ſecond part 
of the ſubſumption, anent the delivery of the lift 
of names to the Treaſurer, it is anſwered, that that 
part of the Dittay is moſt irrelevant, and cannot be 
ſubſumed upon the propoſition of the Indictment; 
for to reaſon thus, all Leafing-makers ſhould be pu- 
niſhed. True it is, that the Pannel has written, and 
delivered a liſt of names to the Treaſurer : Ergo, 
he ought to be puniſhed, is an evil argument, which 
is remitted to the 8 it had libelled, that 
the ſald liſt contained Leaſings, which is not libel- 
led. And albeit it had been libelled, it is alledged, 
that the ſaid liſt of names as it is ſet down, contains 
no purpoſe, for it is not written therein, prime A- 

ent and Plotters in ſuch a Treafon ; not only inde- 

nite prime Agent -and Plotters. And if the Pur- 
ſuer will force theſe words, to this alledged Trea- 
ſon contained in the relation; the Pannel then will 
repeat the word uſed of before (as he is informed). 
And here alledges, that it is as leſome, or rather 
more leſome to the Pannel, to erk true words for 
the Pannel's good, nor to the Purſuer of the 
Dittay, to erk others for his accuſation. And albeit 
the ſaid words had been adjected, whereby the ſen- 
tence might have been filled againſt the Pannel ; 
yet he cloſes himſelt with the relation made by the 
faid Lord Res verbally, before the making of the 
written relation. And where it is diſputed, that 
there cannot be a verbal relation here reſpected ; it 
is anſwered for the Pannel, that it is clear, that the 
written relations was learned of the Marquis's ſer- 
vants and followers ant um. | | 

And further alledges, that the diſputation of the 
time of the 22 of the liſt upon the 16th day, 
and the time of the ſpeaking of fo Lord Rea with 
the Lord Scaforub, upon the 21ft day, is no ways 
relevant nor material; it being confeſſed, at the 
leaſt not denied by my Lord Rea, that he had re- 
lated of the three Earls to the Pannel: for the deed 
being conſtant, the circumſtance of time is not fo 
material, and cannot be preſumed that the Pannel 
ſhould have any knowledge thereof; who had of 
before been very long abſent, and no ways intereſt- 
ed in their advice, and altogether ignorant of them; 
could of himſelf without any information, named 
the ſame perſons whom the revealer was to name, 
and none other, 
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It is anſwered by his Majeſty's Advocate, that 
he oppones the Dittay, with the reply made to the 
former defences. | 

Laſtly, Ir is alledged for the Pannel, that as it 
cannot be proceeded againſt the Pannel here in Scot- 
land, but conform to the Laws and Statutes of Eng- 
land, the place of the Pannel's alledged offence, and 
according as the fact is puniſhable, or not puniſhable, 
and more and leſs puniſhable in 'the Kingdom of 
England; fo there can be no legal accuſation inſti- 
tute or Jaid againſt the Pannel here in Scotland, for 
the ſaid facts and deed, but upon the Laws of Eng- 
land, or at leaſt upon the Common Law. And 
true it is, that the Dittay is not founded upon the 
Laws of England, nor yet upon the Common Law; 
but upon the municipal Laws of Scotland, and Acts 
of Parliament thereof: and therefore the Dittay is 
no ways relevant, ſubſuming and concluding upon 
the Acts of Parliament, mentioned in the propoſi- 
tion of the Dittay. 

Item, If the relevancy of the Dittay all be ſuſ- 
tained, it is alledged that there can be no pain in- 
flicted, but that w y the ſaid facts and deeds are 
7 by the Laws and Statutes of Exgland, or 

y the Common Law, and no ways by the pains 
mentioned in the faid Acts of Parliament. Quia 
judex originis vel domicilii non poteſt punire ſubditum 
delinquenjem extra territorium, niſi ſecundum panam 
impofitam a jure communi vel ftatutis Loci in quo de- 
liguit, non autem ſecundum ſtatuta ipfius Loci origi» 
nis vel domicilii. Jul. Clarus Queſtio 85. 

To the whilk it is anſwered by his Majeſty's Ad» 
vocate, that the firſt part of the alledgance is alto» 
gether unreaſonable and abſurd ; and as to the ſo- 
cond part of the alledgance, it is anſwered, that the 
Pannel being a Scotſman by birth; and alſo quoad 
domicilium being reſident, by his Lady and Children 
in Scotland; and having committed the crime libel» 
led againſt four Noblemen in Scotland; he muſt be 
ſubject not only to the Laws of the Kingdom, but 
to the pain and puniſhment contained in the Laws; 
like as his Majeſty by his miſſive Letter has'ordain» 
ed him to be tryed and cenſured by the Laws of the 
Kingdom. And where it is alledged, that he is on- 
y puniſhable by the pain inflicted in England, where 
the crime is committed; and for this alledges Jul. 
Cl. in his 85th queſtion ; firſt Julius Clarus in that 
place calls the matter diſputable, & egere decifione 
Ceſarea: next, he adduces the number of Doctors, 
conflicting in divers opinions pro & contra. And 
in the end he ſeems himſelf to incline to the puniſh» 
ment Loci delifii, And after it, cites Marianas is 
cap. Poſtulaſti extra de foro competenti : qui dicit ge- 
neraliter eſſe communem concluſionem, quod delinguens 
debeat punire pæna impoſita a Statutis Laci in quo de- 
linguens punitur. And this laſt ſpeech after his own 
carries communem opinionem, for his own is only 
given, ad cautionem, to free the Judges from inqui - 
ſition of law. From whilk the Juſtice General is 
well warranted, by his Majeſty's Letter command» 
ing the Pannel to be judged, conform to the Laws 
ot the Kingdom. 

And further, it is granted by Jul. Clar. to the 
which the proponer aſſents in his acception, quod 
poſſet delinguens punire pana juris communis vel pang 
loci ubi delinguitur. Bur fo it is, that by the Common 
Law, Calumniatores puniuntur pena talionis, lege quiſ* 
vis Cod. de Calumniatoribus, novella Leonis 77. 2 
final; Cad. de accuſationibus Leg. 38. digeſt. 4 penis, 
And Cicero in his fragments cites the Law in his 
twelve tables in theſe words: Noftre inguit, duode- 

cim 


— 


LY 


280 
cim tabulæ tum per paucas res capite ſanxiſſent in bis 
banc ſanxiendam putaverint; Si quis actitaviſſet quod 
infamiam fateret flagitiumve alteri, & præterea atrox 
injuria, de jure communi punibilis eft pena mortis. 
Jul. Clar. Quæſtione 83. numero g. The Juſtice 


continues this diet with all further diſputation and 
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reaſoning in this matter, to the Morn the third day 
of December inſtant; and ordains the Pannel to be 
returned back to his Ward, therein to remain in 
the mean time. The Perſons of aſſize warned 
thereto, apud acta, as of before, ilk perſon under 
the pain of one thouſand Marks. 


Curia Tufticiaria S. D. N. Regis tent in pretorio burgi de Edinburgh, tertio die menſis 
Decembris, Anno Dom. Millefimo, Sexcentefimo, Trigeſimo primo, per Honorabiles & 
Diſcretos Viros, Magiftros Alexandrum Colville de Blair, & Jacobum Robertoun, Ad. 

vocatum, Fuſticiarios deputatos nobilis & potentis Comitis Willielmi Comitrs de Stratherne 
& Monteith, Dom. Grahame, Kilbryde, & Kynpont, prefidis ſecreti Concilii ac Ju- 
fiiciarii generalis dif. S. D. N. Regis, totius ſui Regni Scotiæ, ubilibet conſtititut. Seftis 


vocatis & Curia legitime affirmata. 


Intran 
AMES Lord Ucbilirie, delated in the Crimes 


J foreſaid, ſpecified in his Dittay. 


| Purſuer. 
Sir Thomas Hope of Craigball, Knight and Baro- 
net; Advocate to our Sovereign Lord for his 
Highneſs's Entries. 


Prolocutors in Defence. 
Mr. Robert Nairn, 
Mr. Alexander Pierſon, Advocates. 
Gitberi Neilſon, 


It is duplyed by the ſaid James Lord Uchiltrie him- 
ſelf, being entred upon Pannel anent the firſt part of 
my Lord Advocate's reply, bearing that the Clauſule, 
as he was informed, can no ways be repeated in the 
wa lars. And although the Pannel fo ſaid, yet 
he has no poſitive information from the Lord Rea ; 
it is anſwered, the ſame ought to be repelled, be- 
cauſe of the Clauſe (as ihe Panel was informed) 
pur in the Dittay itſelf : for the Pannel in that 
whilk is the ſame, and ſtrength of the whole Dittay, 
is neceſſarily underſtood, and ſhould be repeated in 
all the ſubſequent paſſages of the Dittay ; becauſe it 
is unicus adus continuatus. And whilks whole three 

rts of the ſubſumption, as they are uſed conjunct- 
* by my Lord Advocate againſt the Pannel; ſo the 
Pannel alledges that theſe words, as he is informed, 
contained in the general, muſt be underſtood and 
repeated: in all the three ſeveral. parts of the ſub- 
ſumption ; as being the ſum of all, whilk is after al- 
ledged, or was after imparted by the Pannel, and 
ought ſo to be underſtood. And where it is al- 
ledged, that where the Pannel, although he ſaid, as 
be was informed, yet it is no poſitive information 
from my Lord Rea, to grou 
of the whole, contained in the Dittay: 

It is anſwered thereto, he had pofitive aſſertions 
and information quoad relationem ; ſed quoad verita- 
tem he was not bound to have it; ſic - like many parts 
of his affirmations would be beſt cleared by the con- 
fronting of the Pannel and his Informer, whilk was 
never yet done. Neither are the chief of the Pan- 
nel's affirmations, alledged by my Lord Advocate, 
ſimply taken, poſitive affirmations, but with inter- 

etations, conſtructions and gloſſes, dipping in 
mentem of the Pannel : to which God is his only 
Judge, and it is an hard matter by preſumed con- 
ſtructions, to draw the Pannel to the queſtion of his 
life; Nam non preſumuntur delitia, ſed probantur. 
The Pannel refers himſelf to his depoſition, in ſub- 
Hantialibus, undenied by the Lord Rea, as is clear 


a poſitive aſſertion by 
continuatut, 


by the Pannel's former exceptions. Whereas m 
Lord Advocate mentions the madneſs and fooliſh 


imagination of Meldrum, as the Lord Rea's Author 
of the ſpeeches ; firſt, the 8 he urges 
nothing againſt thoſe Noblemen from himſelf, ab 


origine. But he adheres to the relations of the 


Lord Rea, verbal and by writ; neither diſputes he 
againſt Meldrum's ſufficiency, or for it; but that 
Meldrum's words, related to him by the Lord Rea, 
gave him juſt ground-of revealing. And as to the 
words alledged, related by the Pannel to che King, 
anent the odiouſneſs of matter, and the Lord 
Marquis as party ; this can no ways be laid to the 
Pannel's — as a fault, much leſs as a crime 
capital, becauſe the Informer, viz. the Lord Rea, 
was preſent at the diſcourſe ; and related himſelf to 
the King, eodem tempore, the particulars of what 
the Pannel had ſpoken ; neither did he at that time 

poſe him, or contradict him in one circumſtance, 


whereby the Pannel was bona fide exonered, and 


therefore ought not now to be laid to his charge. 
And further, in the time of the Pannel's relating 
his own words, the Pannel affirms, that he did it 
with tears coming over his cheeks, no ſign of ma- 
lice, or ſowing ſedition, in expreſſing theſe words 
to the King, like as his Majeſty bare record thereof, 
before = Council of England, the Impanelled be- 
ing preſent. 

End to that part of my Lord Advocate's reply, 


anent the Lord Marquis to be prime Agent; the 
Pannel repeats the member of his duply, toge- 
ther with the Impanelled's former exceptions there- 
anent. 


And where my Lord Advocate affirms, that the 
Pannel did his duty ſufficiently in the firſt diſcourſe, 
and might have way nj 1107 there with duty z the 
Pannel affirms, that- he could not, becauſe all the 
time from the 1 3th of May to the 20th, it was aus 
the informer to the Pannel ; and fo required a con- 
ſtant duty, whilk he durſt not omit, neither with 
ſafety nor duty, And this is clearly by my Lord 
Dea's own ion z who affirms the relating of 
ſeveral things, in ſeveral days and times, and is mani - 
feſtly proven by the Pannel's own tions, 

And where my Lord Advocate refuſes to the 
Pannel the ion of Charity, anſwering, that 
crimen non — purgari bona intentione, tras ſeat, 
where there is crimen ſimplex. But where there is 
tantum crimen, by conſtruftions, periphraſes, and 
gloſſes, ſupra mentem, yea, contra mencem of the Pan- 
nel ; there Charity juſtly may be admitted; for a 
good intention, as it will not a manifeſt 
crime, neither ſhould the of the — 

4 nel's 


, * 
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nel's intention inforce a Crime, and ſo not debar 
Charity. 4 8 

And where w. Lord Advocate doth urge againſt 
the Pannel's defaming of the Noblemen, it is an- 
ſwered by the Pannel, that the firſt Author muſt 
be the defamer, and not the revealer ; the whole 
matter of the pretended defamation, being original 
acts of the Lord Rea's guoad defenſorem, upon Pan- 
nel, and not Acts of the Pannel; as it is evident, 


by the Pannel's two depoſitions, the Lord Red's 


firſt Fr the 21ſt of May, where the ſaid 
Lord Rea doth acknowledge the examination of the 
Pannel, taken the 2oth of June, to be true in all 
ints, ſo far as the ſame concerns the knowledge, 
words and acts of the ſaid Lord Rea; upon the 
explanations then following. By which explana- 
tions, and notwithſtanding thereof, there is ſub+ 
ſtance enough in the Pannel's depoſition, to prove 
that the Lord Rea, and not the Pannel, was Author 
to the whole matter of the pretended defamation, 
And whereas my Lord Advocate would in his reply 
ſeem to queſtion the verbal relations, flowing from 
the Lord Rea to the Pannel; to this the Pannel 
oppoſes his own depoſition z and the firſt article of 
my Lord Reg's examination formerly cited, where- 
in the Lord Rea ratifies the Pannel's verbal aſſer · 
tions: if he ratifies them, they muſt be in rerum na- 
tura; if they be, my Lord Advocate's aſſertion is 
not relevant. And where my Lord Advocate al- 
ledges the leaving forth of the Lord Reg's verbal re- 
lation, out of his repreſentation in writ, given in to the 
the Lord-Treaſurer ; the Pannel repeats his e 
tion made thereanent of before. And to all my 
Lord Advocate's diſcourſe to that effect, containing 
one ſide of „the Pannel o s his firſt an- 
ſwer, and his depoſitions, and the Lord Red's rela · 
tions, and his examinations agreeing thereto. | And 
whereas my Lord Advocate would bind the Pannel 
to anſwer for the Lord Rea's omiſſions, becauſe 
the Lord Rea is his Author; the Pannel being fit- 
ting behind at the time of the expreſſion, can hard- 
ly : A. be * that erg from his 
Majeſty's Advocate oppones repeats the 
Pannel's xception herein. And where my Lord 

Advocate, upon theſe words, Je know the buſineſs, 

and not the time (do or die) ſays, that theſe words 
_ ſhould have a proper interpretation; which is, fa 

he, to be a Counſel given by the Pannel, for ſu 

verſion of the Marquis's honour and eſtate : the 
Pannel anſwers thereto, that he adheres to his ex- 
ception already alledged z and further adds, that 
the Lord Rea ſaid to the Pannel that Sunday morn- 
ing, that the Lord Seaforib had ſaid to the Lord 
Rea, their purpoſe was to take the King, the 
Queen, and the Prince : and ſo the information be- 
ing given to the Pannel, furniſhed to the Pannel 
great cauſe of fear, and his fear the reaſon of the 
expreſſion of theſe words, of adviſing the King to 
prevent his danger; as the Pannel had formerly ad- 
viſed my Lord-Treaſurer of England, to adviſe his 
Majeſty to retire, to Wbiteball from Greenwich, as 
to à place of more ſafety. And this is clear, by the 
Pannel's depoſition. the 20th of June, | ratified by 
the Lord Rea in the firſt Article of his Examination 
the 2 1ſt of June. 7% 

And where my Lord Advocate alledges, that the 
Lord Rea and his Majeſty's Letter frees the Mar- 
quis of Hamilton, and the other Noblemen, by the 

d Reas Oath: | | 2 tag 

It is anſwered thereto by the Pannel, that the 
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Lord Rea as his Informer and Author, humbly at- 
teſting, that in what eſſential points the Lord Rea 
is contrary to the Pannel, does the Pannel 
wrong: and therefore the Pannel declares, that 
whenſoever it ſhall pleaſe his Majeſty, to permit the 
Pannel and the Lord Rea, to K confronted, or if 
then upon difference, the matter be not cleared of 
the Pannel's innocency ; the Pannel is ready to ha- 
zard his life in a duel, to the glory of God, and to 
the clearing of the truth of this buſineſs ; his Maje- 
ſy commanding the ſame, with a proteſtation that 
he carries no malice to the faid Lord Rea. If the 
buſineſs be not decided by this, or that if his Maje- 
ſy is pleaſed to admit torture before a duel-trial, the 
Pannel is ready with him to bear out the torture, 
and to be try'd thereby, with the ſaid Lord Rea, 
and let the truth then appear: which if it be not 
then, whenever it ſhall pleaſe God, to call the Pan- 
nel to bear teſtimony thereof with his blood, if 
God be not graciouſly pleaſed to bear him up in it, 
let men ſo conceive : and if God bear him out in 
it, then will he be found meet after his death, to have 
been an honeſt man, and his Blood ſhall be required 
of the takers thereof. | 

My Lord Advocate, before any anſwer to be 
made by him to the Pannel's former duply, pro- 
duced his Majeſty's Letter ſent down to the Lords of 
his we Privy-Council, of the date of the 
29th of June, 1631, and deſired the ſame to be ju- 
dicially read, of the whilk the tenor follows. 


« To our right truſty and right well-beloved 
% Couſin and Counſellor, to our right truſty and 
«© well-beloved Couſins and Counſellorsz to our 
< right truſty and well-beloved Counſellors, the 
« Viſcount of Duplin, our Chancellor; the Earl 
« of Menteith, Preſident of our Privy-Counſel ; 
« and to the remanent Earls, Lords, and other of 
« our Priyy-Council, of our Kingdom of Scot- 


« land.” 
Sic ſupraſeribitur, 
Charles R. 5 
« TI1GHT truſty and right well · beloved Cou- 


6 ſin and Counſellor, and right truſty and 
right well-beloved Couſins and Counſellors, and 
right truſty and well-beloved Counſellors, we 
% greet you well, Whereas we are informed of a 
“practice in appearance ſo pernicious,” and nearly 
„ concerning us, as we would not but take ſome 


<« trial thereof, both by ourſelf, and ſome of our 


% Council, appointed by us for that purpoſe. But 
in the mean time, becauſe of fome Gniftrous ru- 
„ mours —_— diſperſed the to the 
6 prejzudice:of our right truſty and right well-be- 
＋ — and Counſellors, * Sana of 
Hamilton, and the Earls of Haddington, Roxburgh, 
« and Bucceugh, and ſome others; leſt the like re- 
« ports be brought unto your ears, we have thought 


« good hereby t0 deck that not only we have 
cc 
they 


by the trial we ourſelves have taken, that 


G are altogether innocent and clear thereof; 
« but 


likewiſe that the prime informer thereof, 


% bath now cleared them upon Oath, reſtifying 


% them (as we know them to be) as good and faith- 
ful Subjefts, as we have in __ our rs re 
&< And for the buſineſs itſelf; whenſoever it ſhall be 
“fully tried, we will thereafter expreſs our further 
«+ pleaſure concerning others intereſted therein, ac- 

| 00 | -cording 


Pannel doth not charge them; he only charges the 
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„ cording as we ſhall find juſt cauſe, either in pu- 
© niſhing any perſon that ſhall be found guilty, or 
0 in puniſhing any perſon that ſhall be found to 
« have given falſe information. And whereas we 
* have formerly by our Letters recommended unto 
you, our right truſty and right well-beloved Cou- 
* {in the Marquis of Hamilton, for furthering the 
e ſpeedy levy and tranſportation of his men with all 
C poſſible diligence ; theſe are again to require you 
* to contribute the beſt help that your authority or 
* endeayours can afford for that effect. Whereof, 
© both out of the regard we have to him, and to 
e that employment, being very confident of your 
&© beſt care; we bid you fare wel. From our Court 
« at Greenwich, the 29th of June, 1631.“ 


After reading of the which Letter of his Majeſty, 
it is anſwered by my Lord Advocate, that the ur- 
ing of the Pannel to have the words (as be is in- 


ormed) to be repeated in all the reſt of the Dit- had 


tay, wants all reaſon ; the points of the Dittay 
bearing relation of ſeveral deeds done in ſeveral 
times. And where it is alledged by the Pannel, 
that theſe words, as he was informed, were true 


quoad relationem & quoad veritatem, there was no ne- 


ceſſity: If this were true, the Dittay were eluded, 
for the Pannel is not accuſed of a Leaſing in reſpect 
of the verity of the matter related, but in reſpe of 
his diſcrepance from his Author, and that he af- 
firms more than his Author, and with greater cer- 
tainty than his Author : and that, not content with 
both theſe two exceſſes, he follows it out to the very 
point of execution, which is evident in the point of 
certainty, by theſe words ſpoken to his Majeſty, be 
buſineſs is known, whilk is more certain by the op- 
_ poſition of the uncertainty of time only, which re- 

doubles the certainty of the buſineſs. And in the 
point of execution, by that pernicious and cruel 
Counſel do or die: the effect of which . pernicious 
Counſel, if God in mercy had not diſpoſed the royal 
heart of our wiſe and gracious Sovereign, would 
have produced more lamentable effects, nor could 
be quenched with the pity of tears ſhed by the Pan- 
nel. And the conferring of the Lord Rea (whom 
the Pannel calls the prime Author) with himſelf, in 
the progreſs of his behaviour, will manifeſt the Pan- 
nel's guiltineſs, of the points of the Dittay, where- 
in he is accuſed : for the Lord Rea, who behoved to 
have greater certainty than the Pannel, never pro- 
ceeded to the points of poſitive Party, prime Agent, 
Plotters ;z and to ſay to the ſupreme ſovereign Prince, 
that the buſineſs was known, in all which points the 
Pannel has involv'd himſelf; but the Lord Rea 
was content to reveal the made to him by 
David Ramſay, and Mr. Robert Meldrum, to the 
Pannel, without adding or paring. And when the 
Pannel, upon the 22d of May, which was the day of 
the Marquis's returning from Scotland to England, 
came to the Lord Rea, and told him, that he had 
been with the Lord · Treaſurer, and acquainted him 
with the paſſages, which he had from the Lord 
Seaforth, and of the Lord Marquis's return, and 
that he had conceived, that it might be dangerous 
at that time for his Majeſty; for the which cauſe 
the Pannel in his depoſition faith, that he did ad- 
viſe the King to remove from Greenwich, to Mbite- 
ball or Londen; my Lord Rea anſwered, that the 
Pannel had done evil thetein, for there was no ſuch 
ſuddenneſs to be fear'd ; yet notwithſtanding here · 
of, and that his Author had improv'd his raſhneſs, 
the Panel went thereaſter and attended his Majeſty 


upon the Marquis's returning. Fo the whic 
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at dinner, and at the end of dinner ſpake theſe 
words of the certainty of the plot, uncertainty of 
the time, and added the Counſel. Like as the 
Pannel being aſked, hereupon granted that he met 
with the Lord Rea upon that Sunday the Marquis 
came to Court, and alſo that he met with the Lord- 
Treaſurer ; and counſell'd his Majeſty's removing 
from 'Greenwich to London. But denies that the 
Lord Rea ſaid, that he thought it was evil done, 
Notwithſtanding hereof, the Pannel went thereafter 
and attended his Majeſty at dinner, ſpake the words 
and gave the Counſel; like as his Majeſty being 
ſomething wakened by that fearfui Counſel, ſent 
for the Lord Rea, and did acquaint him, that 
ſome preſent danger was ſuggeſted to his Majeſty, 

the 
Lord Rea anſwered by 7 that he knew no- 
thing againſt the Marquis, for any thing he knew, 
but * he was as good a ſubject as any his Majeſty 


And where the Pannel would labour to free him- 
ſelf, by denying the Counſel given to him by the 
Lord Rea; it cannot be a warrantable excuſe, ex- 
cept he would prove that his Author adviſed him 
to do it: which is improbable, ſeeing the Lord 
Rea, his Author, neither did it, nor allowed of its be- 
ing done by the Pannel. And where it is alledged 
by the Pannel, that he had ſufficient warrant from 
his Informer, he cannot affirm it, as being contrary 
to the relation made by his Author: which is not a 
ſyllable of the Marquis as prime Agent, nor of the 
three Noblemen as Plotters. And whatever the 
Pannel did after the diſcovery of the buſineſs to the 
Lord-Treaſurer, which was upon the 15th of May; 
it was the Pannel's own word, work and deed, as 
the giving in of the liſt, expreſſing the certainty of 
the plot, and urging the putting in execution. And 
where the Pannel alledges, that all was done upon a 
good intention, and that God is only Judge of the 
mind; it is true, where the mind is not revealed 
ſpeech, or a& puniſhable of the Law : bur if cither 
peech or deed be done againſt the Law, the pre- 
text of the mind will never excuſe it; | 

And albeit it be true, as the Pannel alledges, 
Quod delicta non preſumuntur ſed probantur, yet it is 
as true, Quod in delictis præſumitur dolus niſi probatur 
contrarium. And in the caſe of this Dittay, we have 
a Law prohibiting Leaſings and Calumnies under 
the pain of death; and ſeeing by the Dittay, there 
are three particulars libelled, which his Majeſty in 
his Letter of the date of the 2gth of June, has cal- 
ed falſe informations, and which directly fall within 
the compaſs of the Law, as refleing upon the life, 


| honour and eftate of the Noblemen ; the Pannel's 


excuſe by intention is too ſlender, to free him from 
the puniſhment of the Law. And where it is al- 
ledged by the Pannel, that he has named his Au- 
thors, and that he was preſent the time of his rela- 
tion, and did not contradict him therein, which the 
Pannel alledges for a ſufficient ground of his exone- 
ration: the contrary is true; for the Lord Rea, in 
his examination _ the 21 of June, doth acknow- 
ledge the Pannel's examination to be true in all 
* ſaving the explanations thereafter ſubjoined. 

ut this approbation cannot exceed the ſubjett ; 
and alſo the ſubje& muſt be reſtricted according to 
the conditions of the explanation; but ſo it is, that 
in the Pannel's examination, which is approven by 
the Lord Rea; there is not one ſyllable gf the Lord 
Marquis as Party or prime Agent, or of the three 
Noblemen as Plotters. . , 

An 
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And therefore that falls not within the compaſs 
of the approbation; and where ic may your that 
in the Pannel's examination upon the 2oth of June, 
tis granted that on Monday the 16th of May, he 
delivet d to the Lord-Treafurer the liſt of names; 
that is not a part of the Pannel's relation appro- 
ven by the Lord Rea: but it is the Pannel's anſwer 
to an interrogatory, aſked of him by the Council, 
which could have no reſpect to the Lord Reg's rela- 
tion. Like as the Pannel being examined there- 
upon the 24th of June, grants that the liſt was 


made by himſelf; and that the Lord Rea was not 


privy to the making thereof, which is alſo confeſſed 
Lord Rea himſelf in his examination the 2 1ſt 
of June 1631, and laſt article thereof. Wherein 
he nes, not only that he was not acquainted with 
the liſt of names delivered to the Lord-Treaſurer, 
but that he had nothing to do therein; which both 
excludes the concourſe of the making of the liſt, and 
his knowledge of the purpoſe of it. And where it 
is alledged by the Pannel, that after the revealing 
to the Lord-Treaſurer, he could not abſtain from the 
remanent paſſages of his behaviour, becauſe it was 
attus continuatus by the Lord Rea to the Pannel, 
from the 13th of May to the 2oth of May; it is 
anſwered, that after the firſt revealing, the Pannel 
had no more to do in the neceſſity of duty, betauſe 
his Author was revealed: and whatever followed af- 
ter diſcovery made by the Pannel, would have tied 
the Author and not the Pannel; there being no 
Law that might have puniſhed the Pannel for ſhift- 
ing his courſe after the reveali But there being 
manifeſt hazard and danger in Law, to follow fur- 
ther after the revealing of the buſineſs, which the 
Author thought neither clear nor certain; and the 
Pannel not being conſcious upon what mind the 
Lord Rea made his firſt Information to him, which 
might very readily have been upon malecontentment, 
grudging and malice, his credulity to him was cru- 
elty againſt the Noblemen. And his going forwards 
after the revealing, was a manifeſt ingagement of 
himſelf, in the malice of the Author, and drawing 
upon himſelf the opinion of greater. 
And where it is alledged by the Pannel, that his 
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cloſed with that which is contained in the Reply ; 
that the Pannel had no warrant of his ſpeeches and 
1 poſitive againſt the Marquis; nor co- 

ur of warrant againſt the three Earls, and neither 
warrant nor colour at all againſt the Earl of Buc- 
cleugb, againſt whom the Pannel by his own confeſ- 
fion, had nothing but the gueſs of the Lord Rea; 
which the Lord Rea not the leſs refuſes, and affirms to 
be the nomination of the Pannel. But howſoever it is 
only a gueſs, by his own confeſſion, from his Author, 
and yet in his liſt he makes him a Plotter. And 
albeit the like evidence of the Pannels Calumnies 
againſt the other two Earls being undoubted, as 
having no warrant at all from the Lord Reg's rela- 
tion, wherein there is no ſyllable of theſe Noble- 
men; and that the excuſe made by the Pannel of 
a verbal relation by the Lord Rea, has no probabi- 
lity, and alſo is contradicted by the Lord Rea, be- 
ing poiſed thereupon: Yet in theſe two Noblemen 
the Pannel covers himſelf under the ſhadow of a ver- 
bal relation, againſt that which himſelf drew up in 
writing; but in the Lord Buccleugh's he is excluded 
from all verbal relation, in reſpect of his own de- 
poſition, whereby he is manifeſtly convinced of in- 


curring the puniſhment of the Acts of Parliament, 
whereupon the Dittay is formed, as having named 
him Plotter, when by his own depoſition he grants 


it to be a gueſs of the Lord Rea. 

It is quadruply'd by the Pannel, that for anſwer 
to the Triply, made by the Lord Advocate his Pur- 
ſuer, he repeats and oppones his defences contained 
in the former exception and duply. And further 
the Pannel adds, that where it is objected by my 
Lord Advocate againſt the Pannel, that he had no 
ground nor cauſe from the Cord Red's relation, 
rom the Pannel by word, to call the two Earls of 
Haddington and Roxburgh Plotters; but by the 
contrary, that the Lord Reg refuſes and denies the 
ſame; again the which objection, the Pannel does 
repeat and adhere to that article of his ſecond depo- 
ſition, dated the 24th of June in theſe words follow. 
ing; he faith, the Lord Rea did affirm to the Exa- 
minant, that he had the foreſaid Report, anent the 
Earls of Melros and Roxburgh, from the Lord Sea- 


Behaviour cannot be counted in the nature of forth, before the Pannel then examined made or 


Leaſings, puniſhed by Act of Parliament, but alla- 
nerly by way of illation and ſiniſter conſtruction; 
the contrary is clear, by the three points of the Dit- 
| tay. And the Purſuer, in his reply, has moſt juſtly 
challenged the Pannel as a defamer of Noblemen ; 
becauſe their fame, honour and credit was unblame- 
able before it was taxed by the Pannel; and the 
Lord Marquis brought under danger of the loſs of 
life, honour and eſtate. 

And where it is pretended by the Pannel, that 
the cauſe of his ſpeaking of theſe words to his Ma- 
jeſty, upon the Sunday of the Marquis's coming 
to Court, was becauſe the Lord Rea told the Pan- 
nel, that the Lord Seaforth had aſſured him, that 
the Plot was for taking off the King and the Queen ; 
firſt, that excuſe has no warrant from the Lord Reg's 

ion; next, in that ſame conference betwixt the 
Pannel and the Lord Rea upon the ſaid Sunday, 
the Lord Rea told him it was an idle fear; and 
thirdly, it cannot be a pretext, becauſe that paſſage 
of the taking the King and Queen, is contained in 
the relation made by the Lord Rea upon the 18th 
of May; and ſo cannot be prete as a new 
information lately come to. his knowledge, to wa- 
ken the Pannel to ſuch a pernicious Counſel, And 
a ſhall _ for anſwer to the Duply, which is 
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delivered this ſaid Paper or Liſt to the Treaſurer. 
And in the article preceding in the ſame depoſition, 
the Pannel affirms the Lord Reg told him this; 
whereby it evidently appears by the two articles 
joined together, that the Pannel had ground for 
that part of his entation. 

And whereas it is affirmed by my Lord Advo- 
cate, that the Lord Rea denies the ſame, this com- 
paring of the Pannel's aſſertion, and the word of 
the Lord Rea's denial together, the Lord Rea's 
words will be found to import no dire& nor clear 
denial; the Pannel affirms that the Lord Rea told 
him, that the Earl of Seaforth told him, that the 
ſaid two Earls were upon the fecrets of the buſineſs 
of the Marquis; my Rea's words in his denial 
bearing, that the firſt time the Lord Seaforib had 
any ſpeech with him, touching the ſaid Earls of 
Haddington and Roxburgh, their being privy to the 
particulars and ſecrets of the Lord Hamilton's buſi- 
neſs, was on the Monday after the Marquis's com- 
ing out of Scotland. The Pannel affirms, that the 
Lord Rea told him fuch a thing; the Lord Rea 
ſays, the Lord Seaforth ſpake not to him any ſuch 
matter before ſuch a day : how do theſe two agree, 
or contradict one another? The Pannel affirms the 
Lord Rea told him; my Lord Rea affirms my 
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Lord Seaforth told hin: not ſuch a thing, before ſuch 
a day: what is that to the Pannel, if the Lord Sea- 
forth had never told that to the Lord Rea, the 
Lord Rea might have told it to the Pannel for all 
that? And where it is alledged for the fortifying of 
the Triply by my Lord Advocate, that the Lord 
Rea, in his depoſition, denieth that he was acquaint- 
ed with the 11 of names, delivered by the Pannel, 
or had any thing to do therein; the Pannel affirms, 
that this eludes not the particular words concern- 
ing the two Earls; becauſe of the denial of the ge- 
neral liſt, wherein they were ingroſſed: for the man- 
ner of the diſcovery was left to the Pannel, when 
the direction of the diſcovery was given him. And 
ſo it was not needful that the Lord Rea ſhould be ac- 
quainted with the Papers, with the Pen, the Ink, the 
Hour and the Manner of the writing; becauſe that 
was left to the Pannel. Neither can the general denial 
of one piece of Paper, take away the Pannel's teſtimo- 
ny of the certain, determined, condeſcended upon by 
word. And for his word that he had no hand there- 
in, is not meant de materia, affirmed by the Pan- 
nel, reported to him againſt the ſaid two Earls; 
becauſe he grants the ſubſtance in the preceding de- 
polition made by him thereanent. And as to that 
relation by that liſt, concerning the Earl of Buc- 
cleugh as Plotter, for defence of the PannePs depo- 
ſition, it is produced in theſe words, bearing, And 
further ſaith, (to wit, the Pannel) that the Lord 
**Rea had told him, he could not gueſs who alſo 
© ſhould be in the plot, unleſs it were the Lord Buc- 
* cleugh; of whom the Lord Rea ſaid, he heard him 
© ſpeak terrible words againſt the King, at his own 
© table in Holland.” There it is affirmed, that he ſuſ- 
pong the Lord Buccleugh to be upon the Plot: if 
uſpected to be on the Plot by the Lord Rea, and 
told by him to the Pannel; the Pannel was neceſſi- 
tated to reveal the ſame, yea in ii/dem terminis, to 
reveal him to be a Plotter; whom he ſaid, he ſuſ- 
pected to be upon the Plot. To this my Lord Ad- 
vocate objccted, my Lord Rea's denial, which are 
in theſe words; That the Pannel and Lord Rea 
having ſome ſpeech together, who might be look'd 
for in Scotland to take arms ; the Pannel, and not the 
Lord Rea named the Lord Buccleugh. Whereupon 
the Lord Rea told, that at the fiege of the Buſſe, the 
Lord Rea heard the Lord Buccleugh. uſe ſome 
words, whereby the Lord Rea took the Lord Buc- 
eleugh to have come malecontent out of England. 
In this preſumed denial, there is contained a dif- 
courſe betwixt the Pannel and the Lord Rea, as the 
Lord Rea alledges. And in, this diſcourſe, that 
the Pannel ſhould have named the Lord Buceleugh, 
and not the Lord Rea; this naming, is a naming 
in the reſpect of time firſt or laſt; for the Lord 
Nea grants that he did name the Lord Buccleugh, be- 
cauſe of the laſt words of that clauſe; ſo that his 
denial reſpects only priority of time, but no ways 
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the Pannel's aſſertion; for not a word of his afler. 
tion is denied. But by the contrary, for corrobora- 
tion of the Pannel's juſt ground, concerning the 
Earl of Buccleugh ; the Lord Rea makes addition 
of more nor the Pannel had remembrance of; and 
ſo fortifies his affirmation, and proves no denial 
thereof,” f. n ebe hs e 
The Pannel adds further, for eluding of the miſ. 
taking of theſe his words, Sir, we know the buff. 
neſs, but not the time, therefore do or die. It is af. 
firmed by the Lord Rea, that he did hear of 
his Majeſty, that there was a danger ſuggeſted to 
him ; which danger my Lord Advocate alledges to 
have come from the Pannel's words. If a danger 
but by the King's ſelf apprehended, then not a per- 
ſecution, for a danger imports defenſive remedies, 
and not violent and malicious attempts; yea, it im- 
ports and implies a preventing, and not a perſecu- 
ting. And laſtly, it clearly confirms the mentioned 
intention of the Pannel's, expreſſing of thoſe words, 
which was to prevent his Majeſty's: danger. This 
the Pannel's alledgance, is cleared in the Lord Reg's 
depoſition, made the 21ſt of June; yea, this is my 
Lord Rea's relation, to whom the Pannel never 
ſpake; ſince the Pannel and he entered to their 
Trial. As for the words, Sir, ue know the buff. 
neſs infallibly, this is no hye; becauſe the Pannel and 
the Lord Rea was at his Majeſty's ten days before, 
and. affirmed the ſame: the Pannel by relation 
from the Lord Rea, and the Lord Rea from 
others, and ſo that is no he. And that the Pannel 
did not know the time, it is alledged in the contrary, 
Ergo not no lye. As for the words do or die, by 
my Lord Advocate's declaration, it is but confilium 
pernicioſum. And that it is not mendacium, neither 
can it be made nor interpreted mendacium, by any 
robability or ſenſe, and no malicious Counſel, as 
is alledged againſt the Pannel; conſidering the 
Pannel's declared intent, and the Lord Reg's 
vey” Germ rhe. wherein it is called 
a danger, ſo not a bye, therefore not right! 
ſubſumed. 4 r 
My Lord Advpcate repeats his former replies 
and triplies, and deſires my Lord Juſtice to cloſe 
this proceſs, ſo that there be no further diſpenſation 
or reaſoning herein, till anent the relevance or ir- 
relevance of the Indictment. The Juſtice by In- 
terloquitor declares the proceſs to be cloſed ; and 
continues Interloquitor upon the alledgances, pro- 


poned by the Pannel againſt the Dittay, and An- 


ſwers made thereto by his Majeſty's Advocate, to 
Wedneſday next, the ſeventh of December inſtant; 
the perſons of Aſſiae warned apud Ada, to com- 
pear the ſaid day in the hour of cauſe, ilk perſon 
under the pain of a thouſand Marks. And ordained 
the Pannel to be returned to Ward, therein to re- 
main in the mean time; . whereupon my Lord Ad- 
vocate aſked Inſtruments. ' _ 3 6 


1631. for Calumnies and flanderous Speeches, &c. 


Curia Juſticiaria S. D. N. Regis tent in pretorio bur 
Decembris, Anno Dom. Millefimo, Sexcentefimo, Trigefimo pri 
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de Edinbur h, ſeptimo die men 
mo, po. Beall, & DF 


cretos Viros, Magiſtros Alexandrum Colville de Blair, & Jacobum Robertoun Advocatum, 
Juſticiarios deputatos nobilis & potentis Comitis Willielmi Comitis de Stratherne & Menteith, 
Dom. Graham, Kilbryde, & Kynpont, & Prefidrs ſecreti Concilii & Juſticiarii generalis 


dif. S. D. N. 
legitime affirmata, 


Intranꝰ SN 
AMES Lord Uthiltris, delated of the Crimes 


foreſaid, mentioned in his indictment. 


| Purſuer. | 
Sir Thomas Hope of Craighall, Knight and Baro- 
net; his Majeſty's Advocate for his Highneſs's 
Entries. 


Prolocutors in Defence. 
Mr. Robert Nairne. 
Mr. Alexander Pierſon. . Advocates. 
Gilbert Neilſon. 


The Lord Uchiltrie being entered upon Pannel, 
produced to my Lord Juſtice, an Act of the Lords 
of his Majeſty's ſecret Council, for continuation of 
this Diet, and of all further Trial or Proceeding 

inſt him, for the Crimes contained in his Dittay, 
to the firſt day of February next to come; of the 
whilk Act of Council the tenor follows: Apud Ha- 
lyrudhouſe ſexto die menſis Decembris, Anno Dom. 
Millefimo, Sexcente/imo, Triceſimo primo. The Lords 
of the ſecret Council, for ſome ſpecial cauſes and 
conſiderations, ordains and commands his Majeſty's 
Juſtice, Juſtice-Clerk and their Deputies, to con- 
tinue all farther Trial and Proceeding againſt James 
Lord Ucbiltrie, upon the Crimes whereof he has 
been accuſed before them, till the firſt day of Fe- 
bruary next. Whereanent the extract of this Act 
ſhall be unto them a Warrant, extractum de libris 


The Lord Uchiltrie, a Man of a ſubtil Spirit and 
„ ſome ill Qualities, his Malice againſt i 


the — of 
„who in King James minority, when the Hamilton were gro 


« of Earl of Arras and their Fortunes.” Burns 
lates the whole buſineſs ; and page 12. fa 


„Lord Uchiltrie judged that this would in 
„ opp 
B 
failing, in which his Honour was now ſo far en 
„ ſtory to the King, whether provoked to it out of 


ſend under the Marquis's command, to aſſiſt tne King of Sweden to recover the Palatinate) ſo that 
'd; 2 —— lie on him thro' all Curepe. Lord Velos carried 
to the 


Regis totius Regni ſui Scotiæ, ubilibet conſlitut. Seis vocatis & Curia 


aftorum ſecreti Confilii S. D. N. Regis, per me 
Jacobum Prymroſe Clericum cjuſdem, ſub meis /igno 
& ſubſcriptione manualibus, fic ſubſcribitur Jacobus 
Prymroſe. According to the which Act of Council, 
Warrant and Command aforeſaid, therein contained, 
the Juſtice continues all further Trial and Proceeding 
againſt the ſaid James Lord Uchilirie, upon the 
Crimes aforeſaid, unto the ſaid firſt day of Fe- 
bruary next to come: And ordained him to be taken 
back again to his Ward, therein to remain in ſure 
firmance, till the ſaid day. The whole perſons of 
Afſize, called upon by their names, are of new 
warned, apud Alla, to compear before his Majeſty's 
Juſtice, the ſaid firſt day of February next to come, 
in the hour of Cauſe ; ilk perſon under the pain of 
one thouſand Marks. Whereupon my Lord Ad- 
vocate aſked Inſtruments, Extractum de libris ac- 
torum adjournalis S. D. N. Regis, per me Johannem 
Bannatyne, Clericum deputatum honofabilis * viri, 
Dom. Georgii Elphingſton de Blythiſwood, militis, 
Clerici Juſticiarii principalis dicti S. D. N. Regis, 
& diftorum Curiarum, Teſtan. bis meo figno & ſub- 
ſeriptione manualibus. B meme. 
Sic Subſcribitur, 
Johannis Bannatyne Clericus deputatius Clerici 
Juſticiariæ Generalis S. D. N. Regis, Teſtan. 
his meis figno & ſubſcriptionmnm. 


The Lord Uchiltrie appearing on the faid 1ſt-of 
Feb, was ſentenced to perpetual Impriſonment“. 


r fe XIX. 


is deſig 
uis, or mov'd from his zeal and duty to the King, ſhall 


reer, is Letters to the Marquis. n 
t to For- 


« Marquis too well, and underſtood all his motions and the 


And page 13. But the Marquis was not able to lie under ſuch terrible Imputations, wh he 
e what he had alledg'd : but all he offered 

put under Bail, and nothing appear'd that did touch 
ilty as the Lord Rea call'd him, that left no Imputation on him, fince none can be made 
ey followed the Inſtructions given 


«cf 

« 2 might be put to it, to — 
« Ramſay denied, and Rea affirm'd ; ſo that they were 

- « for tho” Ram/ay had been as 


« anſwerable for thoſe they employ, unleſs it appear that th 

« diſpatched to G Lord Uchiltrie had ed the Marq 

« ſent down to Scocland 10 be tried, where he a. and free Trial for his falſe Charge, before 

Council: and had the Marquis 

was ſatisfied with his own juſtification, and ſuch a Cenſure put on the 
perpetual 


* ſuch Aſſeſſors as were appointed to fit with him, 
could not have eſcap'd capital Puniſhment. But 
* Calumniator, as 


* Blackne/; Caſtle, he continued there for twenty Years. 


4 


e Privy- 


ight deter others from the like Attempts. 


of this Affair, too exactly, to give an 
4 — preſſed that 


againſt Ramſay was only a preſumption, which 
— lid tou Marquis ; 
them. So the Marquis was 
uis with Treaſon, and failing ſo to in his Probation, was 
Juſtice-General, and 
id him in his own Coin, he 
he was condemn'd to 


ent in 


—k —— . 11 ent ec anc 
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Wa 
XX. The Trial of John Lilburn and Fohn Wharton, for 


In the Star. 


Chamber, Feb. 9. 1637. 13 Car. J. 


3 E F 
The Lord Archbiſhop of Canterbury. 
The Lord-Keeper, Lord Coventry. 
The Lord-Treaſurer, Biſhop of London. 
The Lord Privy-Seal, Earl of Mancbeſter. 
The Earl-Marſhal, Earl of Arundel. 
The Earl of Saliſbury. 
The Earl of Dorſet. 


ORE, 
Lord Cottington. 
Lord Newburgh. 
Lord Chief. Juſtice Bram ſton. 
Sir Henry Vane. 
Mr. Secretary Cooke. 2 
Mr. Secretary Windbank, 
Judge Jones, and others. 


[Written by Jobn Lilburn.) 


MSP ON zu the 11th or 12th of 
l December, 1637, I was treacherouſly 
and Judaſly betrayed (by one that I 
ſuppoſed to be my friend) into the 
SEE hands of the Purſuivant, with four of 
| . his aſſiſtants, as I was walking in Soper- 
lane, with one Jobn Chilburne, ſervant to old Mr. 
Fobn Wharton, in Bow-lane, a Hot · preſſer. 

And about twelve of the Clock the next day, I 
was committed to the Gatebouſe, by Sir Jobn Lamb, 
the Prelate of Canterbury's Chancellor, with others, 
without any examination at all, for ſending of facti- 
ous and ſcandalous Books out of Holland into Eng- 
land, And having not been at the foreſaid priſon a- 
bove three days, I was removed, by a warrant from 
the Lords of the Council to the Fleet, where I now 
remain. And after my being there ſome time, I drew 
a Petition to the Lords of the Council for my 
liberty : and their anſwer to it was, that I ſhould 
be examined before Sir John Banks, the King's 
Attotney : The copy of which examination, thus 
Upon © dey the 14th of Jamury, 1637. I 

Upon Tueſday the 14th o „ 1637. I was 
had 40 8 — Banks the Attorney -General's Cham- 
ber, (now Lord Chief - Juſtice of the Court of Pleas) 
and was referred to be examined by Mr. Cociſbey his 
chief Clerk; and at our firſt r he did 
kindly intreat me, and made me fit down by him, 
and put on my hat, and began with me after this 
manner: Mr. Lilburn, what is your Chriſtian name? 
I faid Foby. Did you live in London before you went 
into Holland? Yes, that I did. Where? Near Lon- 
don: ſtone? With whom there? With Mr. Thomas 
Hewſon, What Trade is he? A dealer in Cloth, I 
told him. How long did you ſerve him ? About five 
years. How came you to part? After this manner: 

perceiving my Maſter had an intention to leave off 
his Trade, 1 n moved him that I might have my 
liberty, to provide for myſelf, and at the laſt he con- 
deſcended unto it;; and fo I went into the Country, 
to have the conſent of my friends; and after that 
went into Holland. Where were you there? At Rot- 
terdam. And from thence you went to Amſterdam ? 
Yes, I was at Amfterdam. What Books did you ſee 
in Holland? Great ſtore of Books, for in every Book- 
ſeller's ſhop as I came in, there were great ſtore of 
Books. I know that, but I aſk you, if you did ſee 
Dr. Baſtwick*s Anſwer to my Maſters's Information, 


and a Book called his Litany 2 Yes, I ſaw them 
there; and if you pleaſe to go thither, you may buy 
an hundred of them at the Bookſellers, if you have 
a mind to them. Have you ſeen the Undiſboping of 
Timothy and Titus, the Looking-glaſs, and a Breviate 
of the Biſhop*s late Proceedings; Yes, I have, and 
thoſe alſo you may have there, if you pleaſe to ſend 
for them. Who printed all thoſe Books? I do not 
know. Who was at the charges of printing them ? 
Of that I am ignorant. But did you not ſend over 
ſome of theſe Books ? 

Lilburn. I ſent not any of them over. Do you 
know one Harguſt there? Yes, I did ſee ſuch a man, 
Where did you ſee him? I met with him one day 
accidentally at Amſterdam. How oft did you ſee him 
there? Twice upon one day. But did not he ſend 
over Books ? If he did, it is nothing to me, for his 
doings are unknown to me. But he wrote a Letter, 
by your directions, did he not? What he writ over 
I know no more than you. But did you ſee him no 


. where elſe there ? Yes, I ſaw him at Rotterdam. What 


conference had you with him? Very little. But why 
do you aſk me all theſe queſtions? theſe are beſide 
the matter of my impriſonment ; I pray come to the 
thing for which I am accuſed, and impriſoned, No, 
theſe are not beſide the buſineſs, but do belong to the 
thing for which you are impriſoned. But do you 
know of any that ſent over any Books? 

Lilburn. What other men did, doth not belong to 
me to know or ſearch into; ſufficient it is for me to 
look well to my own occaſions. Well, here is the 
examination of one Edmund Chillington, do you 
know ſuch a one? Yes. How long have you been ac- 
quainted with him? A lictle before I went away, but 
how long, I do not certainly know. you know 
one Jobn Wharton? No. Do you not? He is a Hot- 
preſſer. I know him, but I do not well remember his 
other name. How long have you been acquainted with 
him, and how came you inted ? I cannot well 
tell you. How long do you think ? I do not know. 
What Speeches had you with Chillington ſince you 
came to town ? I am not bound to tell you : but Sir 
(as I ſaid before) why do you aſk me all theſe queſ- 
tions; theſe are nothing pertinent to my impriſon- 
ment, for I am not impriſoned for knowing and 
talking with ſuch and ſuch men, but for ſending over 
Books; and therefore I am not willing to anſwer 
you to any more of theſe queſtions, becauſe I ſee 
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you go about by this examination to inſnare me: 
for ſeeing the things for which I am impriſoned can- 
not be proved againſt me, you will get other mat- 
ter out of my examination; and therefore if you 
will not aſk me about the thing laid to my charge, 
1 ſhall anſwer no more. But it you will aſk of that, 
] ſhall then anſwer you, and do anſwer, that for the 
thing for which I am impriſoned, which is for ſending 
over Books, I am clear, for I ſent none: and of any 
other matter that you have to accuſe me of, I know 
it is warrantable by the Law of God, and I think 
by the Law of the Land, that I may ſtand upon my 
juſt defence, and not anſwer to your interrogatories z 
and that my accuſers ought to be brought face to 
face, to juſtify what-they accuſe me of. And this is 
all the anſwer that for the 2 I am willing to 
make: and if you aſk me of any more things, I ſhall 
anſwer you with ſilence. At this he was exceeding 
- angry, and ſaid, there would be a courſe taken 
with me to make me anſwer. I told him, I did not 
regard what courſe they would take with me; only 
this I deſire you to take notice of, that I do not re- 
fuſe to anſwer out of any contempt, but only be- 
cauſe I am ignorant of what belongs to an examina- 
tion, (for this is the firſt time that ever I was exa- 
mined;) and therefore I am unwilling to anſwer to 
any impertinent queſtions, fot fear that with my an- 
ſwer, 1 may do myſelf hurt, 

This is not the way to get liberty: I had thought 
you would have anſwered punctually, that ſo you 
might have been diſpatched as ſhortly as might be. 

Lilburn. I have anſwered punctually to the thing 
for which I am impriſoned, and more I am not 
bound to anſwer, and for my liberty I muſt wait 
God's time. | 

You had better anſwer, for I have two examina- 
tions wherein you are accuſed, Lilburn. Of what am 
I accuſed ? Chillington hath accuſed you for printing, 
ten or twelve thouſand of Books in Holland, and 
that they ſtand you in about eighty 2 and that 
you had a Chamber at Mr. Jobn Foot's, at Delft, 
where he thinks the Books were kept, and that you 
would have printed the Unmaſting of the Myſtery of 
Iniquity, if you could have got a true Copy of it. 
I do not believe that Chillington ſaid any ſuch things 
and if he did, I know, and am ſure, that they are 
all of them lyes. You received money of Mr. 
Whatton ſince you came to Town, did you not ? 
What if I did? It was for Books? I do not fay ſo. 
For what ſort of Books was it? I do not ſay it was 
for any, and I have already anſwered you all, that 
for the preſent I have to anſwer; and if that will 
give you content, well and good; if not, do what 
you pleaſe. If you will not anſwer no more (here I 
told him, if I had thought he would have inſiſted 
upon ſuch impertinent queſtions, I would not have 
given him ſo many anſwers) we have power to ſend 
you to the place from whence you came, You may 
do your pleaſure, ſaid I. So he called in anger for 
my Keeper, and gave him a ſtrict charge to look 
well to me. I ſaid, they ſhould not fear my running 
away. And ſo I was ſent down to Sir Jobn Banks 
himſelf, And after he had read over what his 
man had writ, he called me in, and ſaid, I perceive 
you are unwilling to confeſs the truth. 

_ Lilburn, No, Sir, I have ſpoken the truth. Sir 
Jobm Banks. This is your examination, is it not? 
What your man hath writ, I do not know. Come 
near, and ſce that I read it right. Sir, I do not own 
it for my examination, for your man hath writ 
what it pleaſed him, and hath not writ my anſwer; 
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for my anſwer was to him, and ſo it is to you, that 
for the thing for which I am impriſoned (which is 
for ſending over Books) I am clear, for I did not 
ſend any, and for any other matter that is laid to my 
charge, I know it is warrantable by the Law of 
God, and I think by the Law of the Land, for me 
to ſtand upon my juſt defence, and that my accuſers 


ought to be brought face to face, to juſtify what 
they accuſe me of: and this is all that I have to ſay 


for the preſent, You muſt ſet your hand to this 


your examination. I beſeech you, Sir, pardon me, 
I will ſet my hand to nothing but what I have now 
ſaid, So he took the pen and writ, The examined 
* 1s unwilling to anſwer to any thing but that for 
** which he is impriſoned.” Now you will ſet your 
hand to it? I am not willing, in regard I do not awn 
that which your man hath writ; but if it pleaſe you 
to lend me the pen, I will write my anſwer, and ſet 
my hand to it. So he gave me the pen, and I begun 
to write thus: The anſwer of me John Lilburn 
« is,“ and here he took the pen from me, and faid 
he could not ſtay, that was ſufficient, Then one of 
my Keepers aſked him if they might have me back 
again? and he ſaid yea: for he had no order for my 
inlargement. : | Wee + 
And about ten or twelve days after, I was 
had forth to Gray)s- Im again; and when I came 
there, I was had to the Star-Chamber office; and 
being there, as the order is, I muſt enter my ap- 
pearance, they told me. I ſaid, to what? For was 
never ſerved with any Subpena; neither was there 
any Bill preferred againſt me, that I did hear of. 
One of the Clerks told me, I muſt firſt be examined, 
and then Sir John would make the Bill. It ſeems 
they had no matter againſt me for to 
write a Bill, and therefore they went about to make 
me betray my own innocency, that ſo they might 
ground the Bill upon my own words: and at the en 
trance of my 1 the Clerk and 1 had a 
deal of diſcourſe, (the particulars whereof for bre- 
vity ſake I now omit ;) but in the concluſion he de- 
manded money of me, for entring of my appearance: 
and I told him I was but a young man, and a pri- 
ſoner, and money was not very plentiful with me, 
and therefore I would not part with any money 'up- 
on ſuch terms. Well (ſaid he) if you will not 
pay your fee, I will daſh out your name again. 
what you pleaſe (ſaid I) I care not if you do; fo 
he made complaint to Mr. Goad, the Maſter of the 
Office, that I refuſed to enter my appearanee. And 
then I was brought before him, and he demanded of 
me what my buſineſs was? I told him, I had no bu- 
ſineſs with him, but I was a priſoner in the Fleet, and 
was ſent for, but to whom and to what end I do not 
know, and therefore if he had nothing to ſay to me, 
I had no buſineſs with him. And then one of the Clerks 
ſaid, I was to be examined. Then Mr. Goad ſaid, Ten- 
der him the Book : ſo I looked anotherway, as though 
I did not give ear to what he ſaid; and then he bid 
me pull off my Glove, and lay my hand Upon the 
Book. What to do, Sir ? Said I. You mult ſwear, 
ſaid he. To what? That you ſhall make true anſwer 
to all things that are aſked you. Muſt I ſo, Sir ? but 
before I ſwear, I will know to what I muſt ſwear. 
As ſoon as you have ſworn, you ſhall, but not be- 
fore. To that I anſwered, Sir, I am but a young 


man, and do not well know what belongs to the na- 
ture of an Oath, and therefore before I iwear, 1 will 
be better adviſed. Saith he, how old are you? A- 
bout twenty years old, I told him. You have re- 
ceived the Sacrament, have you apt? Yes, that - 


have, 
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have. And you have heard the Miniſters deliver 
God's word, have you not? I have heard Ser- 
mons. Well then, you know the holy Evangeliſts ? 
Yes, that I do, Bur, Sir, though I have received the 
Sacrament, and have heard Sermons, yet it doth not 
therefore follow that I am bound to take an Oath, 
which I doubt of the lawfulneſs of. Look you here 
ſaid he (and with that, he opened the Book) we de- 
ſire you to ſwear by no foreign thing, but to ſwear 
by the holy Evangeliſts. Sir, I do not doubt or 
ueſtion that; I queſtion how lawful it is for me to 
wear to I do not know what. So ſome of the 
Clerks began to reaſon with me, and told me _ 
one took that Oath; and would I be wiſer than all 
other men? I told them, it made no matter to me 
what other men do; but before I ſwear, I will know 
better groundsand reaſons than other mens practices, 
to convince me of the lawfulneſs of ſuch an Oath, 
to ſwear I do not know to what. So Mr. Goad bid 
them hold their peace, he was not to convince any 
man's conſcience of the lawfulneſs of it, but onl 
to offer and tender it. Will you take it or no, fait 
he ? Sir, I will be better adviſed firſt; Whereupon 
there was a Meſſenger ſent to Sir Jahn Banks, to 
certify him, that I would not take the Star- Gham- 
ber Oath. And alſo to know of him what ſhould 
be done with me. So I looked I ſhould be com- 
mitted cloſe priſoner, or worſe. And about an hour 
after came Mr. Caciſhey, Sir Jobn's chief Clerk: 
What (faid he) Mr. Lilburn, it ſeems you will not 
take your Oath, to make true anſwer ? I told him, 
I would be better adviſed before I took ſuch an 
Oath. Well then (faith he) you muſt go from 
whence you came. 
Upon Friday the gth of February, in the morn- 
ing, one of the Officers of the Fleet came to my 
Chamber, and bid me get up and make me ready to 


go to the Star-Chamber-Bar forthwith. I having no 


time to fit myſelf, made me ready in all haſte to go. 
And being at the bar, Sir John Banks laid a verbal 
accuſation againſt me ; which was, that I refuſed to 
anſwer, and alſo to enter my appearance, and that I 
refuſed to take the S/ar-Chamber Oath : and then 
was read the Affidavit of one Edmond Chillington, 
Button-ſfeller, made againſt Mr. John Wharton and 
myſelf; the ſum of which was, that he and I had 
printed at Rotterdam in Holland, Dr. Baſtwick's an- 
ſwer, and his Litany, and divers other ſcandalous 
Books. And then after I had obtained leave to 
ſpeak, I ſaid, My noble Lords, as for that Afﬀida- 
vit, it is a moſt falſe lye and untrue. | 

' Lord-Keeper, Why will you not anſwer? Lilburn. 
My honourable Lord, I have anſwered fully before 
Sir John Banks to all things that belong to me to 
anfwer unto; and for other things, which concern 
other men, I have nothing to do with them. But 
why do you refuſe to take the Star- Chamber Oath ? 
Moſt noble Lord, I refuſed upon this ground, be- 
cauſe that when I was examined, though I had fully 
anſwered all things that belonged to me to anſwer 
- unto, and had cleared myſelf of the thing for which 
I am imprifoned, which was for ſending Books out 
of Holland, yet that would not ſatisfy and give con- 
tent, but other things were put unto me, concerning 
other men, to infnare me, and get further matter 
againſt me; which I perceiving, refuſed, being not 
bound to anſwer to ſuch things as do not belong un- 
to me. And withal I perceived the Oath to be an 
Oath of inquiry; and tar the lawfulnefs of which 
Oath, I have no. warrant, and upon theſe grounds J 
did, and do ſtill gefuſe the Oath. Upon this ſome of 
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the King's Counſel, and ſome of the Lords ſpoke: 
Would I condemn and contradict the laws of the land, 
and be wiſer than all other men, to refuſe that, which 
is the Oath of the Court, adminiſtred unto all that 
come there? Lord Keeper. Well; tender him the 
Book. I ſtanding againſt the Prelate of Canterbury's 
back, he looked over his ſhoulder at me, and bid 
me pull of my glove, and lay my hand upon the 
Book. Unto whom I replied, Sir, I will not ſwear 
and then directing my ſpeech unto the Lords, I ſaid, 
Moſt honourable and noble Lords, with all reve. 
rence and ſubmiſſion unto your Honours, ſubmit. 
ting my body unto your Lordſhips pleaſure, and 
whatſoever you pleaſe to inflict upon it, yet muſt I 
refuſe the Oath. My Lords, ſaid the Arch- Prelate 
(in a deriding manner) do you hear him? he ſaith, 
with all reverence and ſubmiſſion he refuſeth the 
Oath, Well, come, come (ſaid my Lord-Keeper) 
ſubmit yourſelf unto the Court. 
Lilburn. Moſt noble Lords, with all willingneſs, 
I ſubmit my body unto your Honour's pleaſure ; but 
for any other ſubmiſſion, moſt Honourable Lords, 
I am conſcious unto myſelf, that I have done nothing 
that doth deſerve a convention before this illuſtrious 
Aſſembly ; and therefore for me to ſubmit, is to 
ſubmit I do not know wherefore. 
Earl of Dorſet; My Lords, this is one of their 
rivate ſpirits; do you hear him, how he ſtands in 
his own juſtification ? Well, my Lords, ſaid the great 
Prelate, this fellow (meaning me) hath been one of 
the notoriouſeſt diſperſers of libellous' Books that is 
in the Kingdom; and that is the Father of them all 
(pointing to old Mr. V barton). 
Tilburn. Sir, I know you are not able to prove, 
and to make that good which you have ſaid, I 
have teſtimony of it, ſaid he. Then ſaid I, produce 
them in the face of the Court, that we may ſee 
what they have to accule me of; and I am ready 
here to anſwer for myſelf, and to make my juſt de- 
fence, With this he was filent, and ſaid not one word 
more to me: and then they aſked my Fellow Soldier, 
old Mr. Mbarton, whether he would take the Oath, 
which he refuſed, and began to tell them of the Bi- 
ſhops cruelty towards him; and that they had had 
him in five ſeveral Priſons within theſe two years, for 
refuſing the Oath, And then there was ſilence, af- 
ter which was read how the Court had proceeded 
againſt ſome that had harboured Jeſuits and Semi- 
nary-Prieſts (thoſe Traitors) who refuſed to be exa- 
mined upon Oath ; and in regard that we refuſed 
likewiſe to be examined upon Oath, it was fit, they 
ſaid, that we ſhould be proceeded againſt, as they 
were. So they were the precedent by which we were 
cenſured, though their cauſe and ours be much un- 
like, in regard theirs were little better than Trea- 
ſon ; but our crime was ſo far from Treaſon, that 
it was neither againſt the glory of God, the honour 
of the King, the laws of the land, nor the good 
of the Commonwealth: but rather for the maintain- 
ing of the honour of them all, as all thoſe that read 
the Books without partial affections and prejudicate 
hearts can witneſs and declare ; and if the Books had 
had any Treaſon, or any thing againſt the Law of 
the Land in them, yet we were but ſuppoſedly guilty; 
for the things were never fully proved againſt us. 
Indeed there were two Oaths in Court, which 
they faid were ſworn againſt us by one man, but he 
was never ht face to face, and in both his 
Oaths he hath forſworn himſelf, as in many parti 
culars thereof we are both able to make good. In 
the concluſion, my Lord · Reeper ſtood up, and _ 
"if y 


My Words, I hold it fir, that they ſhould be both for 


their a © committed cloſe Priſoners till Tuæſday 


next; and if they do not conform themſelves be- 
twixt this and then to take the Oath, and yield to 
be examined before Mr. Goad, then that they ſhall 
be brought hither again, and cenſured, and made an 
example, Unto which they all agreed; and fo we 
were committed cloſe Priſoners, and no Friends ad- 
mitted to come unto us. - 


In Camera Stellat” coram Concilio ibidem g. die Febr. 
Amo 13 Car. Regis. 

c Pon Information this day to this Honourable 
« &/ Court, by Sir John Banks Knight, his 
« Majeſty's Attorney-General, That John Lilburn 
and Jobn Wharton, who are now at the Bar of 
this Court, were the 24th of January laſt ordered 
to be examined upon Inte tories touchin 
«© their unlawful printing, publiſhing, and k 
« perſing of libellous and ſeditious Books, contrary 
to the Decree of this Court, which was verified by 
« Afﬀidavit: and being brought up to the Office to 
appear and be examined accordingly, the ſaid 
* Lilburn refuſed to appear, and both of them de- 
© nied to take an Oath to make anſwer to Interro- 
« gatories, as appears by Certificate of Mr. Goad : 
it was humbly prayed that their appearance may 
© be recorded, they being now preſent in Court, 
© and that they may now have their Oaths tendred 
© unto them; which if they ſhall refuſe to take, that 
then this Court will proceed to a cenſure againſt 
them for their high contempt therein, as hath 
© beeh uſed in like cafes, which the Court held fit: 
And hath therefore ordered, That their appearance 
* ſhall be recorded, as is deſired. And for that the 
© faid Delinquents do now again moſt contemptu- 
© oufly refuſe to take their Oaths now tendred to 
them in Court, their Lordſhips have further 
ordered, That the ſaid Lilburn and Wharton ſhall 
© be tetnanded to the priſon of the Fleet, there to re- 
© main cloſe Priſoners until they conform them- 
© ſelves in obedience to take their Oaths, and be 
examined; and that unleſs they do take their 
© Oaths, and yield to be examined by Monday- 
© night next, their Lordſhips will, on the laft fit- 
© ting of this Term, to cenſure againſt 
them for their contempts therein, as is deſired. 


And Monday after we were had to Gray's- 
Inn, and I being the firſt there, Mr. Goad faid to 
me, according to the Lords order upon Friday laſt, 
I have ſent for you to tender the Oath unto you. Sir, 
I beſeeeh you, let me hear the Lord's order. So he 
cauſed: it to be read unto me, and then tendered me 
the Book. Well Sir, ſaid I, I am of the ſame mind 
I was; and withal I underſtand, that this Qath is one 
and the ſame with the High Commiſſion Oath, which 
Oith 1 know to be both againſt the Law of God, 
and the Law of the Land; and therefore in brief I 
dare not take the Oath, though I ſuffer death for 
the refuſal of it. Well, ſaid he, I did not ſend for 
you to diſpute with you about the lawfulneſs of it, 
but only according to my place to tender it unto you. 


Sir, 1 dare not take it, though I loſe my life for the 


refuſal of it. So he ſaid, he had no more to ſay to 
me; and I took my leave of him, and came away. 


And after that, came the old man, Mr. bar ton, 


and it was tendred unto him, which he refuſed to 

take: and (as he hath told me) he declared unto him 

how the Biſh 

the refufal of it, and he had ſuffered the Biſhops 
Var. VII. 


1669. for Printing and Publiſhing ſeditious Books. 


had him eight times in priſon for 


mercileſs cruelty for many years together, and he 
would now never take it as long as he lived; and 
withal told him, that if there were a Cart ready at 
the door to carry him to Tyburn, he would be hang- 
ed, before ever he would take it. And this was that 
day's buſineſs. | | 

pon the next morning, Feb. 13. about ſeven a- 


clock; we were had to the Star-Chamber Bar again, 


to receive our cenſure; and ſtood at the Bar about 
two hours before Sir Jobn Banks came: but at laſt 
he began his accuſation againſt us, that we did ſtill 
continue in our former ſtubbornneſs. And alſo there 
was another Affidavit of the foreſaid Edmund Chil- 
lington's read againſt us; the ſum of which was, that 
I had confeſſed to him, that I had printed Dr. Baſt- 
wick's Anſwer to Sir Fohn Banks's Information, and 
his Litany ; and another Book, An Anſwer unto cer- 
tain Objetions;, and another Book of his called, The 
Vanity and Impiety of the old Litany; and that I had 
divers other Books of Dr. Baſtwick's a printing. And 
that Mr. John Wharton had been at the charges of 
Printing a Book called, 4 Breviate of the Biſhops 
late Proceedings; and another Book, called Si- 
teen new Queries, and divers other factious Books: 
and that one James Ouldam, a Turner in Ruin 
ſter- ball, had diſperſed divers of theſe Books: Then 
I faid after this manner: Moſt noble Lords, I be- 
ſeech your Honours, that you would be pleaſed to. 
give me leave to ſpeak for myſelf; and to make my 
juſt defence; and I ſhall labour ſo to order my 
ſpeeches, that I'ſhall not give your Honours any ju 
diſtaſte ; and withal ſhall do it with as much brevi- 
ty as I can. So having obtained my deſire, I began 
and faid, My Lords, it ſeems there were divers Books 
ſent out of Holland, which came to the hands of one 
Edmund Chillingion, who made this Afﬀidavit a- 
gainſt us; and, as I underſtand, he delivered divers 
of theſe Books unto one Jobn Chilburne, ſervant” to 
this old man Mr. Wharton; and his maſter being 
in priſon, he diſperſed divers of them for the fore- 
fand Chillington's uſe; whereupon the Books were ta- 
ken in his cuſtody : he being found diſperſing of 
them, goes to one Smith, a Taylor in Bridewell, 
{as Lam informed) and deſires him to get his peace 
made with the Biſhops. Whereupon he covenants 
with ſome of the Biſhops creatures, to betray me in- 
to their hands, being newly come out of Holland, 
which (as he ſaid) did ſend over theſe Books; 80, 
my Lords, he having purchaſed his own liberty, 
lays the plot for betraying me, and 1 was taken by 
a Purſuivant and four others of his aſſiſtants; walk- 
ing in the ſtreets with the foreſaid Jobn Chilburne, 
who had laid and contrived the plot before, (as I am 
able to make good ;) and the next morning I was 
committed by Sir John Lamb to the Gate. bosſe. Now, 
my Lords, I do proteſt before your Honours on the 
word of a Chriſtian, that I did not ſend over theſe 
Books, neither did I know the Ship that brought 
them, nor any that belongs to the Ship; nor to my 
knowledge did never ſee with my eyes, either the 
Ship, or any that belongs unto it. 

And being at the Gate- bouſe, I was removed (by 
fix of your Honours) to the Fleet, at which time 
the ſaid Cbillington was removed from Bridewell to 
Newgate ; and being kept cloſe there, he, by their 
threats and perſuaſions, and the procuring of his 
own liberty, goes and accuſes me for printing ten 
or twelve thouſand Books in Holland. And at my 
examination before Sir John Banks, I cleared my- 
ſelf of that; and upon Friday laſt he made an Affi- 
davit againſt me; in which he hath moſt falſly for- 

P p | ſworn 


ſworn bimſelf, and to-day he hath made another, 
which is alſo a moſt falſe untruth: and withal, my 
Lords, he is known to be a notorious lying fellow, 
and hath accuſed me, for the purchaſing of his own 
liberty, which he hath got. And therefore, I be- 
ſeech your Honours, to take it into your ſerious con- 
ſideration, whether I am to be cenſured upon ſuch 
a fellow's Affidavit or no. Then ſaid the Lord- 

Keeper, thou art a mad fellow, ſeeing things are 
thus, that thou wilt not take thine Oath, and an- 
{wer truly, 

My honourable Lord, I have declared unto you 
the real truth; but for the Oath, it is an Oath of 
\ Inquiry, and of the ſame nature as the High- Com- 
miſſion Oath; which Oath I know to be unlawful ; 
and withal I find no warrant in the word of God, for 
an Oath of Inquiry, and it ought to be the director 
of me in all things that I do: and therefore, my 
Lords, at no hand, I dare not take the Oath. (When 
I named the word of God, the Court began to 
laugh, as though they had had nothing to do with ir.) 
My Lords (faid Mr, Goad) he told me yeſterday, he 
durſt not take the Oath, though he ſuffered death 
for the refuſal of it. And with that my Lord Privy- 
Seal ſpoke : Will you (ſaid he) take your Oath, that 
that which you have ſaid is true? My Lord (ſaid I) 
I am but a young man, and do not well know what 
belongs to the nature of an Oath, (but that which I 
have-ſaid, is a real truth) but thus much ; by God's 
appointment, I know an Oath ought to be the end 
of all controverſy and ſtrife, Heb. vi. 16. andif it 
might be ſo in this my preſent cauſe, I would ſafely 
take my Oath, that what I have ſaid is true. So they 
ſpoke to the old man my fellow partner, and aſked 
him whether he would take the Oath, So he defired 
them to give him leave to ſpeak; and he began to 
thunder it out againſt the Biſhops, and told them, 
they required three Oaths of the King's Subjects; 
namely, the Oath of Churchwarden be and the 
Oath of Canonical Obedience, and Oath ex 
Officio; which (ſaid he) are all againſt the Law of the 
Land, and by which they deceive and perjure thou- 
ſands of the King's Subjects in a year. And withal, 
my Lords, (ſaid he) there is a maxim in Divinity, that 
we ſhould prefer the glory of God, and the Good of 
our King and Country, before our own lives. But 
the Lords wondring to hear the old man begin to 
talk after this manner, commanded him to hold his 
peace, and to anſwer them, whether he would take 
the Oath or no? To which he replied, and deſired 
them to let him talk a little, and he would tell 
them by and by. At which all the Court burſt out 
a laughiog; but they would not let him go on, 
but commanded filence, (which if they would have 
let him proceed, he would have ſo pepper'd the 
Biſhops, as they were never in their lives in an 
open Court of Judicature.) So they aſked.us again, 
whether we would take the Oath? which we both 
again refuſed z and withal I told them, that for the 
_ reaſons before I durſt not take it. Then they ſaid, 
they would proceed to cenſure, I bid them do as 
they pleaſed, for I knew myſelf innocent of the 
thing for which I was imprifoned and accuſed; but 
yet notwithſtanding did , ſubmit my body to their 
Honours pleaſure.” So they cenſured us 5007. a- 
piece; and then ſtood up Judge Jones, and ſaid, it 
was fit, that I being a young man, for example ſake, 
ſhould have ſome corporal puniſhment inflited upon 
me. So my cenſure was to be whipt, but neither 
time nor-place allotted. And for the old man, in 
cegard of his age, being eighty-five years old, they 
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both of them denied to take an Oa 
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would ſpare his corporal - puniſhment, though (ſaid 


they) he deſerves it as well as the other (meanin 
me) yet he ſhould ſtand upon the Pillory : 2 
could not underſtand or eive by my cenſure, 
that I was to ſtand upon the Pillory. And when 1 
came from the Bar, I ſpoke in an audible voice, and 
ſaid, My Lords, I beſeech God to bleſs your Ho- 
nours, and to diſcover and make known unto you 
the wickedneſs and cruelty of the Prelates. | 


In Camera Stellata coram Concilio ibidem 1 3 die Febr. 
Anno decimo tertio Car. Regis. 


: WW Heres, upon Information to this Court 
2 the ninth of this inſtant February, by Sit 
John Banks Knight, his Majeſty's Attorney - Gene- 

ral, that John Lilburn and Jobn Wharton (then 


c 

7 

preſent at the Bar) were the 24th of January laſt 
* orderered to be examined upon 


Interrogatories 
touching their unlawful printing, importing, 
and diſperſing of libellous and ſedi- 
* tious s, contrary to the Decree of this Court, 
* which was verified by Affidavit; and being 
* brought up to the Office to appear and be exa- 
mined, the ſaid Lilburn refuſed to a „and 
- - to make 
ome anſwer to  Interrogatories, as appeared b 
* the certificate of Mr. Goad, Deputy-Clerk of thi 
* Court: the Court did on that day order, that 
their ap ſhould be recorded, they bein 
* preſent in Court as aforeſaid; and that in reſpe 
the ſaid Delinquents did then again contemptuouſly 
* refuſe to take their Oaths tendred to them in open 
* Court, they ſhould be remanded to the priſon of 
the Fleet, there to remain cloſe priſoners, until 


© © they conformed themſelves in obedience to take 


their Oaths and be examined; and that unleſs 
0 ex, did take their Oaths, and yield to be exami- 
ned by Monday-night next then next following, 
and now laſt paſt, their Lordſhips would on this 
ſitting- day proceed to a cenſure againſt: them for 
2 npts therein. Now this day the ſaid 
© Lilburn and Wharton being again brought to the 
Bar, his Majeſty's ſaid * informed this 
* honourable Court, that they till continued in 
* their former obſtinacy, and contemptuouſly re- 
« fuſed to take their Oatha, to make true anſwer to 
the Interrogatories, although they had been ſent 
for, and their Oaths aſſented to be given unto them 
* by Mr. Goad, Deputy - Clerk of this Court, who 
no certified the ſame in Court: and therefore 
© his Majeſty's ſaid A humbly pleaded on his 
* Majeſty's behalf, that their Lordſhips would now 
; eed to cenſure againſt the ſaid Delinquents, 
for their great contempts and diſobedience there- 
in. Whereupon their Lordſhips endeavoured, by 
fair perſuaſions, to draw them to conformity and 
© obedience, and withal offered, that if they yet 
* would ſubmit and take their Oaths, their Lordſhips 
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their contempts 


would accept thereof, and not proceed to cenſure 
againſt them. But ſuch was the inſufferable diſ- 
obedience and contempt of the ſaid Delinquents, 
that they ſtill perſiſted in their former obſtinacy, 
and wilfully refuſed to take their Oaths. In re- 
ſpect whereoſ the whole Court did with an unani- 
mous conſent, declare and adjudge the ſaid Lil- 
burn and Wharton guilty of a very high contempt 
and offence, of dangerous conſequence and evil ex- 
ample, and worthy to undergo very ſharp, ſevere, 


and exemplary cenſure, which might deter others 
from the like preſumptuous boldneſs in refuſing, 
-:11'7: 40 ® 


«to take a legal Oath; without which, many 
great and exorbitant offences, to the prejudice 
and danger of his Majeſty, his Kingdoms, and 
loving Subjects, might go away undiſcovered, and 
« unpuniſhed. And therefore their Lordſhips have 
no ordered, adjudged and decreed, That the 
« ſaid Lilburn and Wharton ſhall be remanded to 
« the Fleet, there to remain until they conform 
« themſelves in obedience to the orders of this 
Court, and that they ſhall pay five hundred 
pounds a- piece for their ſeveral fines to his Ma- 
« jeſty's uſe; and before their enlargements out of 
« the Fleet, become bound with good ſureties for 
« their good behaviour. And to the end that others 
« may be the more deterred from daring to offend in 
« the like kind hereafter, the Court hath further or- 
« dered and decreed, That the ſaid Jobn Lilburn 
« ſhall be whipt through the Streets, from the priſon 
of the Fleet unto the“ Pillory, to be erected in 
« ſuch time, and place, as this Court ſhall hold fit 
and direct; and that both he and the ſaid Wharton 
© ſhall be both of them ſet in the ſaid Pillory, and 
from thence be returned to the Fleet, there to te- 
* main according to this Decree.” | 


After our cenſure, we had the liberty of the pri- 
ſon for a few days; but the old man, my fellow- 
ttner, went to the Warden of the Heet, and told 
im the ſum of that which he intended in the Star- 
Chamber,” to have ſpoken againſt the Biſhops, if the 
'Lord would have let him. He told the Warden, 
how the Biſhops were the greateſt Tyrants that ever 
were ſince Adam's creation; and that they were more 
cruel than the Cannibals, thoſe Men- eaters; for 
(faid he) they preſently devour men, and put an end 
to their.pain, but the Biſhops do it by degrees, and 
are many years in exerciſing their cruelty and tyran- 
ny upon thoſe that ſtand out againſt them; and 
therefore are worſe than the very Cannibal, &c. 
This came to. the Lords of the Council's ears, 
whereupon we were the next Monday after brought 
both together and locked up cloſe priſoners in one 
Chamber, without any order or warrant at all, but 
only Warden Ingram's bare command and pleaſure. 
But the old man, about three weeks after, made a 
Petition to the Lords of the Council, that he might 
have ſome liberty; and being very weak, more like- 
ly to die than to live, he had his libetty granted till 
the Term: but I do ſtill remain cloſe priſoner. 


| Upon Wedneſday the 18th of Ard, 1638, 1 


was cruelly whipp'd through the Streets to Weſtmin- 
fer F, and at the laſt came to the Pillory, where 
1 was unlooſed from the Cart, and having put 
on ſome of my clothes, went to the Tavern, 
where I ſtaid a pretty while waiting for my Surgeon, 
who was not yet come to dreſs me; where were 
many of my friends, who exceedingly rejoiced to 
lee my courage, that the Lord had enabled me to 
undergo my puniſhment ſo willingly. | 

I having a deſire to retire into-a private room 
from the multitude of people that were about me, 
which made me like to faint z I. had not been there 
long, but Mr. Lightborrie, the Tipſtaff of the Star- 
Chan ber, came unto me, ſay iog, the Lords ſent him 
to me, to know if I would acknowledge myſelf to be 
in a fault, and then he knew what to fay unto me. 
3 I replied, Have their Honours cauſed me 
Vor. VII. a 9 22 202) .30 ru n 


1 Aud as the Cart drew him along, he repeated 
fur brevity fake is here omitted. 
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to be whipt from the Fleet to Weftminfter, and do 
they now ſend to know if I will acknowledge a fault ? 


They ſhould have done this before I had been whipt; 
for now, ſeeing I have undergone the greateſt part af 


my puniſhment, I hope the Lord will aſſiſt me to 
go through it all: and beſide, if I would have done 
this at the firſt, I needed not to have come to this: 
But as I told the Lords when I was before them at 
the Bar, ſo I deſire you to tell them again, that 1 
am not conſcious to myſelf of doing any thing that 
deſerves a ſubmiſſion, but yet I do willingly ſubmit 
to their Lordſhips pleaſures in my cenſure. He told 
me, if I would confeſs my fault, it would fave me 
a ſtanding in the Pillory : otherwiſe, I muſt under- 
go the burthen of it. | 
Well (faid 1) I —.— not a little outward diſ- 
my God I have found alrea- 
dy that ſweetneſs in him, in whom I have believed, 
that through his ſtrength, I am able to undergo any 
thing that ſhall be inflicted on me: but methinks 
that I had very hard meaſure, that I ſhould be con- 
demned and thus puniſhed upon two Oaths, in 
which the party has moſt falſly forſworn himſelf; 
and becauſe I would not take an Oath to betray 
mine own innocence. Why, Paul found more 
mercy from the Heathen Roman Governors, for 
they would not put him to an Oath to accuſe himſelf, 
but ſuffered him to make the beſt defence he could 
for himſelf z neither would they condemn him, bes 
fore his accuſers and he were brought face to face, to 
Juſtify, and fully to prove their accuſation : but the 
Lords have not dealt ſo with me, for my accuſers ant 
I were never brought face to face, to juſtify their ac- 
cuſation againſt me. It is true, two falſe Oaths were 
ſworn againſt me, and I was thereupon condemned; 
and becauſe I would not accuſe myſelf. And fo 
he went away, and I p myſelf for the Pillory, 
to which I went with a joyful courage; and when I 
Was it, I made obeiſance to the Lords, ſome of 
them (as I ſuppoſe) looking out at the S/ar-Chame 
zer window towards me. And fo I put my neck in- 
to the hole; which being a great deal too low for 
me, it was very painful to me, in regard of continu · 
ance of the time that I ſtood on the Pillory, which 
was about two hours; my back being alſo very 
ſore, and the Sun ſhining ſo exceeding hot, and the 
Tipſtaff. man not ſuffering me to keep on my hat to 
defend my head from the heat of the Sun, ſo that 
I ſtood there in great pain: yet through the ſtrength 
of my God I underwent it with courage, to the very 
laſt minute; and lifting up my heart and ſpirit unto 
my God, I began to ſpeak after this manner, 


My Chriſtian Brethren, 

O all you that love the Lord Zeus Chrift, and 
1 deſire that he ſhould reign and rule in your 
hearts and lives, to you eſpecially, and to as many 

as hear me this day, I direct my Speech. 
I I ſtand here in the place of ignominy and ſhame ; 
t to me it is not ſo, but I own and embrace it, as 
the Welcome Croſs of Chriſt, and as a badge of my 
Chriſtian Profeſſion : I have been already whipt from 
the Fleet to this by virtue of a cenſure, from 
the honourable Lords of the Star- chamber; the 
cauſe of my cenſure I ſhall declare unto you ay' 
briefly as I can. | f 
The Lord, by his ſpecial hand of Providence, fo 
ordered it, that not long ago I was in Holland, 
j! P'p 2 1 1 where 


The Pillory was placed between Fs\minfler Hall-Gate and the Star-Chamber, _ | 
4 — ſeveral Texts of Scripture, and talk'd enthuſiaſtically to the Pepple, which 
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where I was like to have ſettled myſelf in the courſe 
of Trading, that might have brought me in a pretty 
large portion of earthly things, (after which, my 
- theare did too much run:) but the Lord having a 
better portion in ſtore for me, and more durable 
riches to beſtow upon my Soul, by the ſame hand 
of providence, brought me back again, and caſt me 
into eaſy affliction, that thereby I might be weaned 
from the World, and ſce the vanity and emptineſs 
of all things therein. And he hath now pitched my 
ſoul upon ſuch an object of beauty, amiableneſs, 
and excellency, as is as permanent and endurable, 
as eternity itſelf ; namely, the perſonal. excellency 
of the Lord Jeſus Chriſt, the ſweetneſs of whoſe 
preſence, no affliction can ever be able to wreſt out 
of my Soul, 1 4 

Now, while I was in Holland, it ſeems there 
were divers Books, of that noble and renowned 


Doctor Fobn Baſtwick ſent into England, which 


came into the hands of one Edmund Cbillington; for 
the ſending over of which, I was taken and appre» 
* hended, the plot being before laid, by one Zohn Chil- 
liburn (whom I ſuppoſed, and took to be my Friend) 
ſervant to my old fellow-ſoldier, Mr. John Whar- 
ton, living in Bow-lane, after this manner. 
I walking in the ſtreet with the ſaid John Chil- 
liburne, was taken by the Purſuivant and his men; 
the faid Fobn, as I verily believe, having given 


direction to them where to ſtand, and he himſelf print 


was the third man that laid hands on me to hold me. 
Now, at my cenſure before the Lords, I there 
Aeclared upon the word of a Chriſtian, that I ſent 
not over thoſe Books, neither did I know the Ship 
thar brought them, nor any of the men that be- 
longed to the Ship, nor to my knowledge did Lever 
ſee either Ship; or any appertaining to it in all my 

: Tot ; L * r 1. THE nn 
inde this, I was accuſed at my examination 
before | the King's Attorney, at his chamber, by 
the ſaid Edmond Chillington, Button-ſeller, living 
iniCennonfirett, near Abchurch-lane, and late pri- 


ſoner in Bridewell and Newgate; for printing ten or 


twelve thouſand Books in Holland; and that I wauld 
have · printed the Unmaſting the Myſtery of Iniguity, 
if I could have gotten a true copy of it; and that 1 
had a Chamber in Mr. Jaobn Foo!'s houſe at Delft, 
where he thinks the books were kept. : © 
Now, here I declare before you all, upon the 
word of a ſuffering Chriſtian, that he might as well 
have accuſed me of printing a hundred thouſand 
books, and the one been as true as the other. And 
for the printing the Unmaſting the Myſtery of Ini- 
guity, upon the word of an honeſt man, I never ſaw, 
nor to my knowledge heard of the book, till I 
came back again, into England. And for thy having 


a Chamber at Mr. John Foot's houſe at Delft, 


where he thinks the books were kept; I was fa- far 
from having a Chamber there, as I never lay in his 
houſe but twice or thrice at the moſt ; and upon the 
laſt Friday of the laſt Term, I was brought to 
the Star-chamber-Bar, where | before me was read 
the ſaid Edmond Chillington's Affidavit, upon oath 
againſt Mr. Jobn Wharton and myſelf; the ſum of 
which oath was, That he and I had printed (at 
Rotterdam in Holland) Dr. Baſtwick's Anfever, and 
his Litany, with divers other ſcandalous books, 

Nou, here again I ſpeak it in the preſence of God, 
and all you that hear me, that Mr, #barten and I 
never joined together in printing either theſe, or any 
other books whatſoever; neither did ] receive 
any. money from him toward the printing any, 


* 


Withal, in his firſt Oath, he peremptarily ſwore, 
that we had printed them at Rotterdam; unto 
which I likewife fay, That he hath in this particu- 
lar forſwore: himſelf: for mine own part, I never 
in all my days either printed, or cauſed to be prin. 
ted, either for myſelf, or for Mr. I barton, any 
books at Rotterdam; neither did I come into any 
Printing-houſe there, all the time that I was in the 
City. | 
And then upon the Tueſday after, he. ſwore 
againſt both of us again, The ſum of which oaths 
was, that I had confeſſed to him (which is moſt 


falſe) that I had printed Dr, Buſtwick's Anſwer 


to Sir Jobn Banks's Information, and his Litany , 
and another Book, called, Certain Anſwers to cer. 
tain Oljections: and another Book, called, Tie 
Vanity and Impiety of the old Litam. And that I had 
divers other Books of the ſaid Dr. Baſtwick's in 
printing, and that Mr, Wharton. had been at the 
charges of printing a Book, called, @ Brewate of 
the Biſhops late proceedings z and another Rook cal- 


led foxteen New Queries; and in this his oath hath 


ſworn they were printed at Re/terdam,. or ſome- 
where elſe in Holland; and that one James Oldham, 
a Turner, keeping Shop at Weftminſter- Hall Gate, 
diſperſed divers of theſe Books, Now, in this 
oath he hath again forſworn himſelf in a high 
degree; for whereas he took his oath that I had 
inted the Book, called, The Vanity and Impicty of 
tbe old Litany; I here ſpeak it before you all, that 
I never in all my days did ſee one of them in print: 
but I:muſt confeſs, I have ſeen and read it in written 
hand, before the Doctor was cenſured, And as for 
other Books, for which, he faith I have divers in 
printing: to that I anſwer, that for my on par- 
ticular, I never read nor ſaw any of the Doctor's 
Books, but the forenamed four in Englifa; and 
one little thing more of about two:ſheets of paper, 
which is annexed to the Vanity of the old Liteny. And 
as for his Latin Books, I never ſaw any but two; 
namely, his Flagellum, for which he was firſt ceh- 
ſured in the High-Commiſſion-Court, and his Apo- 
Jogeticus, which were both in print long before I 


knew the Doctor. Bur it is true, there is a ſecond 


edition of his Flagellum, but that was at the preſs 
above two years ago; namely, Anno 1634. and 
ſome of this impreſſion was in England before [ 
came out of Holland. |: WH 
And theſe are the main things for which I was 
cenſured and condemned, being two oaths in which 
the ſaid Chillington_hath palpably forſworn himſelf; 
and if he had not forſworn himſelf, yet by the Law 
(as I am given to underſtand) I might have excepted 
againſt him, being .a guilty perſon himſelf, and a 
priſoner, and did that which he did againſt me for 
purchaſing his own Liberty, which he hath by ſuch 
Judaſly means got and obtained; who is alſo known 
to be a lying fellow, as I told the Lords I was able 
to prove and make good. | 
But beſides all this, there was an inquiſition-oath 
tendred unto me (which I refuſed to take) on four 
ſeveral days; the Sum of which oath is thus much: 
Fou ſhall ſwear that you ſhall make true anſwer to 
© all things that ſhall-be aſked: of you: ſo help you 
God.“ Now this oath I refuſed as a fiaful and un- 
lawful oath: it being the High-Commiſſion-oath, 
with which the Prelates ever have, and ill do, fo 
butcherly corment, afflict and undo, the dear Saints 
and Servants of God. It is an oath againſt the Law 
of the Land (as Mr. Nicholas Fuller in his Argu- 
ment doth prove :) And allo it is expreſsly Lg 
| | we 5 
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the Petition of Right, an Act of Parliament enacted 


in the 3 and 4 year of aur King. Again, it is ab- | | 
man that ſtands for the truth and glory of God, my 
very life and heart-blo 


ſolutely againſt the Law of God; for that Law re- 
. quires no man to accuſe himſelf, but if any thing be 
laid to his charge, there mult come two or three wit- 
neſſes at leaſt to prove it. It is alſo againſt the prac- 
tice of Chriſt himſelf, who in all his examinations 
before the High Prieſt, would not accuſe himſelf, 
but upon their demands, returned this anſwer, V 
ak you me? go to them that heard me, ; , 
Withal, this Oath is againſt the very Law of Na- 
ture; for Nature is always a preſerver of itſelf, and 
not a deſtroyer ; But if a man takes this wicked 
Oath, he deſtroys and undoes himſelf, as daily Ex- 
rience doth witneſs. Nay, it is worſe than the 
Faw of the Heathen Romans, as we may read, As 
25. 16. For when Paul ſtood before the Pagan Go- 
vernors, and the Jews required Judgement againſt him, 
the Governor replyed, it is not the manner of the Ro- 
mans to condemn any man, before be and bis accuſers 
be brought face to face to 144% their accuſation, But 
for my own part, if I had been proceeded againſt 
by a Bill, I would have anſwered and juſtified all 
that they could bave proved againſt me; and by the 
ſtrength of my God, would have ſealed whatſoever 
I have done with my blood: for I am privy to mine 
own actions, and my conſcience bears me witneſs, 
that I have laboured ever ſince the Lord in, mercy 
made the riches of his grace known to my ſoul, to 
keep à good conſcience, and to walk 8 
boch towards God and man. But as for that Oat 
that was put upon me, I. did refuſe to take it, as a 
ſinful db pts Oath, and by the ſtrength of my 
God enabling me, I will never take it, though I be 
pull'd in pieces by wild Horſes, as the antient Chri- 
ſtians were, by the bloody Tyrants in the Primitzue 
Church; neither ſhall I think that man a faithful 
ſubje of Chriſt's Kingdom, that ſhall at any time 
hereafter - take. it, ſeeing the wickedneſs of it hath 
been ſo apparently laid open by ſo many, for the 
refolal whereof many do ſuffer cruel perſecution to 
r 
Thus have I, 28 briefly as I could, declared unto 
ou, the whole cauſe of my ſtanding here this day 
being upon theſe graunds cenſured by the Lords at 
the Har · Chamber on the laſt Court day of the laſt 
Term, to pay 500 ,, to the King, and to receive 
the puniſhment, which with rejoicing I have under- 
gone, unto whoſe, cenſure I do, with willingneſs and 
cheerfulgeſs ſubmit mylelf... 
But ſeeing I now ſtand here at this preſent, I in- 
tend, the Lord aſſiſting me with his power, and 
guiding me py his Spirit, to declare my mind unto 
75 N N 8 8 8 | | 
I have nothing th lay to any man s p 
therefore will not meddle with that; only the things 
that I have tg. ſay, in the frft place are concerning 
the Biſhops and. their calling: They challenge their 
callings to be Jure Diving ; and for the oppughing 
of which, thoſe three renowned living martyrs of the 
Lord, Dr. Baſtwick, Mr. Burton and Mr. Prynne, 
did ſuffer in this place, and they have; ſufficient! 
proyed,, that their calling is not from Gad; whic 
men 1 love, and . — and do perſuade myſelf, 
that their ſouls are dear and precious in the ſight of 
God, though they were ſo cruelly and butcherly 
dealt with, by the Prelates. And as for Mr. Burton 
and Mr. Pune, they are worthy. and learned men, 
but yet did nog in many things write ſo, fully as the 
Doctor, did, ho hath eee plenti ully ſet 
forth the Kiedgegs, bock of the Prelates themſelves, 
and of cheir callings (as you may read in his Books) 


tion, callings and power from the King 


| % was 4 
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that they are not Jure Diving, which noble and reve- 
rend Doctor I love with all my foul: and as he is a 


will lay down for his ho- 
nour, and the maintaining of his cauſe for which he 
ſuffered, it being God's cauſe, As for the Biſhops, 
they uſed in former times to challenge their ace 

t they 
have. now. openly in the High-Commiſſion-Cogrt te- 
nounced that, as was heard by many, -at the cenſure 


of that noble Doctor: and as you may fully read in 
| his Agolageticus; and in his Anſwer to Sir Joby 


Banks's Information. Now I will here maintain it 


before them all, that their calling is ſo far from being 


Jure Divino (as they ſay they are) that they are ra- 
ther Jure Diabolico; which if I am not able to Noe. 
let me be hanged up at the Hall- gate. But my Bre- 
thren, for your better ſatisfaction, read the gth and 
13th Chapters of the Revelation, and there-you ſhall 
ſee, that there came Lacuſts out of the Bottomleſs 
Pitt, part of whom they are, and they are there 
lively deſcribed. Alſo you ſhall there find, that the 
(which is the Pope, or Raman State and Go- 
vernment) hath given to him, by the Dragon (the 
Devil) his power, ſeat, and great authority, So 
that the Pope's authority comes from the Devil ; 
and the Prelates, and their Creatures in their prigted 
Books, do challenge their authority, juriſdiction 
and power (that they exerciſe oyer all ſorts of peq- 
ple) is from Rome... 1 1s 51 Th 8 
And for proving the Church of England ta be a 
true Church, their beſt and ſtrongeſt argument is, 
that the Biſhops are lineal! deſcended fram his Ho- 
275 (ar;lwgiouſnehs) of Rame, as, you may read 
in. Pocklington's Book, call'd uo Sabbath, So 
that by their awn confeſſion they ſtand by that ſame 
power and authority, that BY, haye received from 
the Pope, So that their calling is not from 
but from the Devil, For the Pope cannot give a 
better authority or calling to them than he. himſelf 
hath z but his authority and calling is from the De- 
Nn Det d caving ff * 4.6 
vil, therefore the Prelates calling and authority is 
a Devil alſo. Reve,, 9. 3. Ad there came out 
of the ſmoke, Loeuſts upon the earib, and untd them was 
given power, as the Scorpion 4 the earth baye power 
to burt and undo men, as the Prelates daily do; and 
alſo, Revel. 13, 2. Aud the Brat which 1 Jaw, {(airh 
St. John) was like unte 5 ate, aud bit ſqet were 
as the feet of d Bear, a bt mente as (pe waath 0 
4 Lian; and be Dragon (that is to ſay, the-Devj 
gave him bis power, bis 28 autbarity a1 
verſe" 15, 16, 17. And. whether the Prelates as 
well as the Pope, do not daily the ſame things, let 
ab La iT Ideas birt me ol 
For do not their daily practices an cruch yrehens 
impaled on all forts of people, high) and lov, rich 
and poor, witneſs that their deſcent is from the 
Beaſt, part af his ſtate and kingdom? ſo alſo Reve!, 
16, 13. 14, all which places, do declare, that their 
power and authority being, from, che Pope (2s, they 
themſelves confeſs) therefore it. muſt originally came 
from the Devil. For their gower and callings muſt 
of neceſſity proceed either from God, or elſe from the 
Devil; but it proceeds not from God, as the Scrip- 
tures ſufficiently declare; therefore their calling and 
power proceeds from e doch Serjprure 
and their, own, daily. practices do. demognſtrace, and 
prove. And as ſor that ab ple ed, Rev. 16, 
13. 144 if you pleaſe tg read the ſecond and third 
Ho of Nr. Bo 's 1 iany,) you ſhall find, he 
tre Proves, that the relates Praghyees CASYELp, vey 
i with, and make good that —. n 
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the utmoſt. For in their Sermons that they preach 


before bis Majeſty, how do they incenſe the King 


and Nobles againſt the people of God, labburing to 
make them odious in his fight, and ſtirring him up 
to execute vengeance upon them, though they be the 
moſt harmleſs generation of all others? _ 
And as for all theſe officers that ate under them, 
and made by them, for mine own particular, I can- 
not ſee but that their callings are as unlawful as the Bi- 
ſhops themſelves; and in particular, for the callings 
of the Miniſters, I do not, nor will not ſpeak againſt 
their perſons, for I know ſome of them to be very 
able men, and men of excellent gifts and qualifica- 
tions; and I perſuade myſelf, their ſouls are very 


. dear and precious in the ſight of God. 


Yet notwithſtanding, this proves not their callings 


to be ever the better, as it is in civil government: 


If the King (whom God hath made a lawful Magi- 
ſtrate) make a wicked man an officer, he is as true 
an officer, and as well to be obeyed, coming in the 
King's name, as the beſt man in the world coming 
with the ſame authority; for in ſuch a caſe, he that 
is a wicked man, hath his calling from as good au- 
thority as the godlieſt man hath; and therefore his 


calling is as good as the others. 


But on the other ſide, if he that hath no autho- 
rity make officers, though the men themſelves be 
ever ſo good and holy, yet their holineſs makes their 
calling never a whit the truer; but ſtill is a falſe cal - 
ling, in regard his authority was not good nor law- 
ful that made them. And even ſo the Miniſters, be 
they ever ſo holy men, yet they have one and the 
ſame calling with the wickedeſt that is amonſt them ; 
their holineſs proves not their callings to be ever the 
truer, ſeeing their authority that made them Mini- 
ſters is falſe : and therefore they have more to an- 
ſwer for than any of the reſt, by how much the 
more God hath beſtowed greater gifts upon them 
than upon others, and yet they detain the truth in 
unrighteouſneſs from God's people, and do not 
make known to them, as they ought, the whole will 
and counſel of God.” | N 

And again, the greater is their ſin, if their cal- 


lings be unlawful (as I verily believe they are) in 


that they ſtill hold them, and do not willingly lay 
down and renounce them ; or they do but deceive 
the people, and highly diſhanour God, and fin a- 
gainſt their own ſouls, while they preach unto the 
people by virtue of an Antichriftian' and unlawful 
calling. And the more godly and able the Miniſter 
preaches by virtue of this calling, the 
more hurt he doth ; for the people that have ſuch a 
Miniſter will not be perſuaded ot the truth of things 
though one ſpeak, and inform them in the name 
the Lord ; but will be ready to reply, our Miniſter 
that preaches ſtill by virtue of this calling, is ſo holy 
a man, that were not his calling Tight and good, I 
do affure myſelf he would no longer preach by vir- 
tue thereof. And thus the holineſs of the Miniſter 
is a cloak to cover the unlawſulneſs of his calling, 
and make the people continue rebels againſt Chriſt, 
his 5h and Kingdom, which is an aggravation 
of his fin: for by this means the people are kept off 
from rectiving the whole truth into their ſouls, and 
reſt in being but almoſt Chriſtians, or but Chri- 
ſtians in part. But, O my Brethren, it becomes all 
you thar fear God, and tender the ſalyation of your 
own fouls, to look about you, and to ſhake off that 
long ſecurity and formality in Religion, that you 
have lain in: for God of all things cannot endure 
Luatrwarmneſi, Rev. 3. 16. and ſearch out diligent!y 


the truth of things, and try them in the ballance 
of the Sanctuary. I beſeech you take things no 
more upon truſt, as hitherto you have done, but 
take pains to ſearch and find out thoſe ſpiritual and 
hidden truths that God hath enwrapped in his ſacred 
Book, and find out a bottom for your own ſouls :; 
for if you will have the comforts of them, you muſt 
beſtow ſome labour for the getting of them, and 
you muſt ſearch diligently before you find them, 
Prov. 2. Labour alſo to withdraw your necks from 
under that ſpiritual and Antichriſtian bondage (unto 
which you have ſor a long time ſubjected your ſouls) 
leſt the Lord cauſe his plagues, and the fiercenels 
of his wrath to ſeize both upon your bodies and 
ſouls; ſeeing you are now warned of the danger of 
theſe things. | | 

For he himſelf hath ſaid, Rev. 14. 9, 10, 21. 
That if any man worſhip the Beaſt and his Image, and 
receive his mark in his forehead, or in bis band; the 
ſame ſhall drink of the wine of bis wrath, which is 
poured out without mixture, into the cup of bis indig- 
nation, and be ſhall be tormented with fire and brim- 
ftone, in the preſence of the holy Angels, and in the 
preſence of the Lamb; and the ſmoke of their torment 
aſcended up for ever and ever, and they have no reſt, 
day nor night, who worſhip the Beaſt and his Image, 
and whoſoever receiveth the mark of bis name. I here- 
fore as you love your own ſouls, and look for that 
immortal Crown of happineſs in the world to come, 
look that you withdraw yourſelves from that Anti- 
chriſtian power and ſlavery that you are now under, 


even as God himſelf hath commanded and enjoined 


you, in Rev. 18. 4. Come out of ber, my people, that 


von be not partakers of ber ſins, and that you receive 


not of ber Plagues z for her fins bave reached unto Hea- 
ven, and God bath remembred ber iniquities. Here is 
the voice of God himſelf, commanding all his choſen 
ones, though they have lived under this Antichriftian 
{laviſh power and ſtate a long time, yet at laſt to 
withdraw their obedience and ſubjection from it. 
My brethren, we are all at this preſent, in a very 
dangerous and fearful condition, under the idola- 
trous and ſpiritual bondage of the Prelates, in te- 
gard we have turned trayturs unto our God, in ſce- 
ing his Almighty great name, and his heavenly 
truth trodden under foot, and ſo highly diſhonoured 
by them; and yet we not only let them alone in 
holding our peace, but moſt (laviſhly and wickedly 
ſubject ourſelves unto them, fearing the face of a 
piece of dirt, more than'the Almighty great God of 
heaven and earth, who is able tg caſt both body and 
ſoul into everlaſting damnation, 248 

Oh repent, I beſeech you therefore repent, ſor 


that great diſhonour you have ſuffered to be done 


unto God by your fearfulneſs and cowardlineſs; and 
for the time ro come, put on couragious reſolutions 
like valiant ſoldiers of Jh Chrift, and fight man- 
fully in this his ſpiritual battle, in which battle ſume 
of his ſoldiers have already loſt part of their blood; 
and withal, ſtudy this Book of the Revelation, and 
there you ſhall find the myſtery of iniquity fully un- 
folded and explained ; and alſo you ſhall fee what 
reat ſpiritual battles have been Jougit betwixt the 
And and his ſervants, and the Dragon (the Devil) 
and his vaſſals ; and fome are to fight. 
Therefore gird on your ſpiritual armour, ſpoken 
of, Ex beſ. 6. that you may quit yourſelves like good 
and faithful ſoldiers, and fear no Colours, the vic- 
tory and conqueſt is ours already ; for we are ſure 
to have it (I do not ſpeak of any bodily and tem- 
poral battle, but only of a ſpiritual one) and be 


1 


not diſcouraged and knock'd off from the ſtudy of 
it, becauſe of the obſcurity and darkneſs of it; for 
the Lord hath promiſed his enlightening Spitit un- 
to all his people that are laborious. and ſtudious to 
know him. a-right, and alſo he hath promiſed a 


bleſſing, and pronounced a bleſſedneſs unto. all that 


read and labour to keep the things contained in this 
Book, Rev. 1. 3. My Chriſtian Brethren, in the 
bowels of Jeſus Chriſt, I beſeech you do not con- 
temn the things that are deliver'd to you, in regard 
of the meanneſs and weakneſs of me the inſtrument, 
ing but one of the meaneſt and unworthieſt of the 
ſervants of Jeſus Chriſt, for the Lord many times 
doth great things by weak means, that his power 
may be more ſeen; for we are too ready to caſt our 
eye upon the means and inſtrument, not looking up 
unto that Almighty power that is in God, who 1s 
able to da the greateſt things by the weakeſt means, 
and therefore out of the mouths of Babes and Suck- 
lings he hath ordained ſtrength, P/al. 8. 2. And 
he hath choſen the fooliſh things of - the world to 
confound the wiſe, and God hath choſen the weak 
things of the world to confound the things which are 
mighty, and baſe things of the world, and things 
which are deſpiſed, hath God choſen, yea, things 
which are not, to bring to nought the things that 
are, 1 Cor. 1. 27, 28. And he gives the reaſon 
wherefore he is pleaſed ſo to do; That no flelb ſhould 
glory in bis preſence. 
you ſee God is not tyed to any inſtrument and 
means to effect his own glory, but he by the leaſt in- 
ſtrument is able to bring to pals the greateſt things. 
It is true, I am a young man, and no Scholar, 
according. to that which the world counts Scholar- 
ſhip, yet I have obtained mercy of the Lord to be 
faithful, and he by a, divine . providence, hath 
brought me hither this day; and I ſpeak to you in 
the name of the Lord, being aſſiſted with the Spirit 
and power of the God of Heaven and Earth: and I 
ſpeak not the words of raſhneſs or inconſiderateneſs, 
but the words of ſoberneſs, and mature, delibera- 
tion; for I did conſult with my God, before I came 
hither, and deſired him that he would direct and en- 
able me to ſpeak that, which might be for his glo- 
ry, and the good of his people. And as I am a 
oldier, fighting under the banner of the great and 
r the Lord Jeſus Chriſt ; and a8 1 
look for that crown of i ity, which one day 
I know ſhall be ſet upon my temples, being in the 
condition that I am in, I dare not hold my peace, 
but ſpeak unto you mich nr in, the might and 
ſirength of my God, che things which the Lord in 
mercy, hath made known unto, my ſoul, come life, 


: . 


whom led. and faid, Sir, I will not hold, my 
12 my mind freely, though I be hang: 
ed at Yyburn for my pains. It ſeems he himſelf was 
galled and touched, as the Lawyers were in Chriſt's 
time, when he ſpake "againſt the Seribes and Pba- 
riſees, which made them ſay, Maſter, in ſaying thus, 
thou revileſt us alſo. So he went his way, and (I 
think) complained to the Lords, but I went on with 
my one, and ſaid :] 8 
y Brethren, be not diſcouraged at the ways of 
God, for the affliction and'croſs'that doth. accom- 
pany them, for it is ſueet and comfortable. drawing 
in the yoke of Chriſt for all that, and I have found 
it ſo by experience; for my foul is fill'd fo full of 


{ 
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ſpiritual and Keayenly joy; that wich my tongue 1 
am not able to expreſs it, neither are any capable (I 
think) to partake of ſo great a degree of conſola- 
tion, but only thoſe upon whom the Lord's gracious 


afflicting hand is. 


And for mine own, part, I ſtand this day in the 
place of an evil doer, but my conſcience wi 
that I am not ſo. [And hereabout I put my hand 
into my pocket; and pull'd out three of. worthy 
Dr. Baſtwick's Books, and threw them among 
people, and ſaid,] there is part of the Books 2 
which I ſuffer, take them among you, and read them, 
and ſee if you find any thing in them againſt the Law 
of God, the Law of the Land, the Glory of God, 
the Honour of the King or State. W. 21.48 
I am the ſon of a Gentleman, and my friends are 
of rank and quality in the Country where they live; 
which is two hundred miles from this place, and I 
am in my preſent condition deſerted of them all 
for I know, not one of them dare meddle with, me 
in my preſent eſtate, being I am ſtung by the Scar- 
pions (the Prelates) and for any thing that I know, 
it may be, I ſhall never have a favourable coun- 
tenance from any of them again: and withal, I am 
a young man, and likely to have lived well, and in 
plenty, according to the faſhion of the world; yet 
notwithſtanding for the cauſe. of Chrift, and to do 
him ſervice, I have and do bid adieu to father; 
friends, riches, pleaſures, eaſe, contented life and 
blood, and lay all down at the foot-ſtool of 'Feſas 
Chriſt, being willing to part with all, rather than I 
will diſhonour him, or. in the leaſt meaſure part with 
the peace of a good conſcience, and that.{weetneſy 
and joy which I have found in him. For in naked 
Chriſt is the quinteſſence of ſweetneſs, and I am ſo 
far from thinking my affliction and puniſhment, 
which I have this day endured, and ſtill do endure 
and groan under, a diſgrace, that I receive it as the 
welcome Croſs ef Chriſt, and do think myſelf this 
day more honoured by my ſufferings, than if a 
crown of gold had been ſet upon my head: for I 
have in ſome part been made conformable to my 
Lord ad Mater, nad have.in ſome meaſure dra 
of the ſame Cup, which he himſelf drank of,, while 
he was in this ſinful world. For he ſhed, his moſt 
precious. blood for the ſalvation of my poor ſoul, 
that ſo I might be reconciled to his Father; therefore 
am I willing to undergo any thing for his ſake, and 
that inward joy and conſolation within me, that car- 
ries me high above all my pains and torments. And 
you (my Breibren) if you be willing to have Chriſt, 
you - mult own him, and take him upon his,own - 
terms, and know that Chriſt and the Croſs, is inſe- 
parable; for he that will live godly in Chris Jesus, 
mult ſuffer perſecution and affliction, it is the lot and 
portion of all his choſen ones, through many afflic- 
tions and trials we muſt enter into glory; and the 
4 laith, That if ye be without afflittion, whereof. 
all are partakers, then are ye baſtards, ang not ſons. 
And. therefore, if you will have Chriſt, ſit down, 
and reckon before ever you make profeſſion of him, 
what he will coſt you; leſt when you come to the trial, 
you diſhonour him; and if you be not willing and 


contented withal, and let all go for his ſake, you are 


not worthy of him. 1 08 PE 
If parents, huſband, wife or children, lands or 
livings, riches or honours, pleaſure or eaſe, life or 
blood, ſtand in the way, you mult be willing to 
part with all theſe, and to entertain Chrift naked and 
alone, though you have nothing but the Craſs, or 
elſe you ate, not worthy of him; Math. 10. 7 ö. 
» 


he my! Brethen, there is ſuch ſweetneſs and 
oohretteclnc s in enjoying the Lord Jeſus alone, that 
it is able, where it is felt, to make a man go thro' 
all-a&ifficultics, and endure all hardſhips that may 
poſſibly come upon him. * Therefore, if he call 
u to it, do not deny him, Hor his truth in the 
Mt manner; for heath ſaid, He that denies bim 
before men; bim will be deny before bis Father which is 
Hruven. And now is the time that we muſt ſhew 
vurſelves gobd ſoldiers of Jeſus Chrift, for his truth, 
his cauſe and glory lies at ſtake in a bigh degree; 
chertfore put on couragious reſolutions, and with- 
draly' 7 ur necks and ſouls from all falſe power and 
worſhip, and fight with courage and boldneſs in 
this ſpiritual battle, in which battle, the Lord. be- 
fore your eyes hath raiſed up ſome valiant Cham- 
ions that fought up to the ears in blood: therefore 
be couragious foldiers, and fight it out bravely, 
that your God may be glorified by you, and let 
him only have the ſervice, both of your inward 
ahd outward man, and ſtand to his cauſe and love 
your own fouls, and fear not the face of any mor- 
tal man; for God hath promiſed to be with you, 
and uphold you, that they ſhall not prevail againſt 
you, Ja. 41. 10, 11. But alas, how few are there 
that dare ſhew any courage for God and his cauſe, 
though his glory lies at the ſtake, but think them- 
ſelves happy and well, and count themſelves wiſe 
men, if they can ſleep in a whole ſkin; when 
Chriſt hath ſaid, He that will ſave his life, ſhall loſe 
it; and be that will loſe bis life for bis ſake, ſhall find 
#. "What Hall it profit a man, if he gain the whole 
world, and loſe bis own ſoul ? 5 
Therefore it is better for a man to be willing and 
eontented to let all go for the enjoying of Chriſt, 
and doing bim ſervice, than to fir down and 1 
in a whole: ſkin, though in ſo doing he gain all 
the world, and ſee him diſhonoured, his glory and 


truth trodden under foot, and the blood of his ſer- 


vants ſhed and ſpilt? | 
Tes, without doubt it is; but many are in theſe 
times, ſo far from ſuffering valiantly for Chriſt, that 
they rather diſſuade men from it, and count it a 
point of ſingularity and pride, and ſelf- ends, for a 
man to put himſelf forward to do God ſervice; 
'aſking, what calling and warrant any private man 
hath thereunto, ſeeing it belongs to the Miniſters to 
ſpeak of theſe things? Yes, fo it doth, but alas, they 
are 2 cowardly and fearful, that they dare not 


way 
And therefore it belongs alſo to thee, or me, or 
any other man, if thou be*ſt a ſoldier of Jeſus 
Ebrift;' whatfoever by place or calling thy rank or 
degree be; be it higher or lower, yet if he call for 
thy ſervice, thou art bound, though others ſtand 
ſtill, to maintain his power and glory to the utmoſt 
of thy power and ſtrength, yea, to the ſheddin 
the laſt drop of thy blood; for he hath not loved. 
his life unto the death for thy ſake, but ſhed his pre- 
cious blood for the redemption of thy ſoul, Hath he 
77. | J. | | 
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done this for thee; and dareſt thou ſee him diſho- 
noured, and his glory lie at the ſtake, and not ſpeak 
in his behalf, or do him the beſt ſervice thou canft? 
If out of a baſe and cowardly ſpirit thus thou 
doſt, let me tell the here, and that truly to thy 
face, thou haſt a Dalilab in thy heart, which thou 
loveft more than God, and that thou ſhalt one day 
certainly find by woful experience. Alas, if men 
ſhould hold their peace in ſuch times as theſe, the 
Lord would cauſe the very ſtones to ſpeak, to con- 
vince man of his cowardly baſeneſs. | 
Having proceeded in a manner thus far by the 
ſtrength of my God, with boldneſs and courage in 
my ſpeech, the Warden of the Fleet came with the 
fat Lawyer, and commanded me to hold my peace. 
To whom I replied, I would ſpeak and declare my 
cauſe and mind, though I were to be hanged at the 
gate for my ſpeaking. And he cauſed proclama- 
tion'to be made upon the Pillory, for bringing to 
him the Books: ſo then he commanded me to be 
gagged, and if I ſpake any more, that then I ſhould 
be whipt again upon the Pillory. 
80 I remained about an hour and a half gagged 
being intercepted of much matter, which by ods 
aſſiſtance I intended to have ſpoken ; but yet with 
their cruelty I was nothing at all daunted, for I was 
full of comfort and courage, being mightily 
ſtrengthned with the power of the Almighty, 


which made me with chearfulneſs triumph over all 


my ſufferings, not ſhewing one ſad countenance or 
diſcontented heart. 

And when I was to come down, having taken out 
my head out of the Pillory, 1 looked about me up- 
on the people, and faid, 1 am more than a conqueror 
through him that hath loved me. Vivat Rex, Let the 
King live for ever; and ſo I came down, and was 
had back again to- the Tavern, where I, | 
with Mr. M barton, ſtaid a while, till one went to 
the Warden to know what ſhould be done with me, 
who gave order we ſhould be carried back again 
to the Fleet. Rt ws Sree if 

After I came back to the priſon, none were ſuf- 
fered to come to me, but the Surgeon to dreſs me. 

Here Lilburn gives an account of his cruel 1 

- Ping, Sc. but as it is afterwards mentioned in the 
9 F ore the Lords, is here omitted. 
The reſt that I intended by the ſtrength of my 
God to have dean c 1 had not been ene 
the Gag) I now forbear to ſet down, in regard 1 
hear I am to come into the Field in to fight 2 
—_ To , * * 9 1 it: — the 
Lord ſo order it that I may have — — 
doubt not but by the might and power 
God, in whom I reſt and truſt, valiantly to di 
the weapons of a. good Soldier of Teſs , 
come life; come death: and itt the mean time, to 
what I have here ſaid and written, I ſet to my name, 
by me John Lilburn, being written with part of 
mine own blood. © ers dl; ns, 
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Hereas Jobn Lilburn, Priſoner in the Fleet, 


4 


W by ſentence in the S ar- Chamber, did this 


day ſuffer condign puniſhment for his ſeveral of- 
fences, by whipping at a cart, W the 
ory 3 


pillory; and as their Lordſhips were this day in- 
formed, during the time that his body was under the 
ſaid execution, audaciouſly and wickedly did not only 
utter ſundry ſcandalous ſpeeches, but likewiſe ſcat- 
tered divers copies of ſeditious books among the peo- 
ple, that beheld the ſaid execution; for which very 
thing, among other - offenees of like nature, he 
hath been cenſured in the ſaid Court by the afore- 
ſaid Sentence: It is therefore, by their Lordſhips 
ordered, that the faid John Lilburn ſhould be laid 
alone, with irons on his hands and legs in the Wards 
of the Fleet, where the baſeſt and meaneſt ſort of 
riſoners are uſed to be put; and that the Warden 
of the Fleet take ſpecial care to hinder the reſort 
of any Perſons whatſoever unto him. And parti- 
cularly, that he be not ſupplied with money from 
any friend, and that he take ſpecial notice of all 
letters, writings, and books brought unto him, and 
ſeize and deliver the ſame unto their Lordſhips ; 
and take notice from time to time, who they be 
that re. ort unto the ſaid priſon to viſit the ſaid 
Lilburn, or to ſpeak with him, and inform the 
Board thereuf. And it was laſtly ordered, that all 
perſons that ſhall be + hereafter produced to receive 
corporal . puniſhment according to ſentence of that 
Court, or by order of the Board, ſhall have their 
garments ſearched before they be brought forth, 
and neither writing, nor other thing ſuffered to be 
about them; and their hands likewiſe to be bound, 
during the time they are under puniſhment. W here- 
of, together with the other premiſſes, the {aid War- 
den of the Fleet is hereby required 'to take notice, 
and.to have ſpecial care, that this cheir Lordſhips 

order be accordingly obſerved. _ | 
Examined per Dudley Carleton. 

And on the ſaid 18th of April, it was further 
ordered by the ſaid Court of Star- Chamber. 

That his Majeſty's Attorney and Sollicitor- 
General ſhould be hereby prayed and required, to 
© take ſtrict examination of Jobn Lilburn Priſoner 
in the Fleet, touching the Demeanour and Speeches 
of him the ſaid Lil burn, during the time of his 
vhipping and ſtanding in the Pillory this day, ac- 
cording to the Sentence of his Majeſty's Court of 
Star-Chamber; particularly, whether the ſaid Li/bury 
did at that time utter any ſpeeches tending to Sedi- 
tion, or to the diſhonour of the ſaid Court of S/ar- 
* Chamber, or any Member of the ſaid Court? and 
© whether he did throw about and diſperſe at the ſame 
time any ſeditious Pamphlets and Books, either of 
that ſort for which he was formerly .cenſured, or 
any other of like nature? What the Speeches 
were, and who heard them? what the ſaid Books 
* were, and whence and of whom the faid Li/burn 
had them? and what other material Circumſtances 
© they ſhould think fit to examine, either the ſaid 
* Lilburn: upon, or any other Perſon by whom 
they ſhall think good to inform themſelves for 
© the better finding out the truth: and thereupon 
* to make certificate to the Board what they find, 
* together with their opinions.” 

The third: of November, 1640, being the firſt 
day the late diſſolved Parliament fate, I according 
to 2 — ag preferred my Petition and Com- 

ol. VII. | | . 
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plaint to them; who upon the reading of my Peti- 
tion, immediately ordered me my Liberty {being 
as I remember, the firſt priſoner in England ſet at 
liberty by them] to follow my Petition, and ac- 
cording to the legal cuſtom of Parliaments make it 
good by proof, before a ſelect Committee appointed 
by them to that purpoſe, Mr. Francis Rouſe having 


the Chair; before whom many particular days one 


after another I appeared with my Counſel and my 
Witneſſes, and fully proved all my Petition. Upon 
the report of all which by Mr. Reuſe the Chairman, 
the Houſe of Commons upon the fourth of May; 
1641, [being the very ſame day that the King 
himſelf cauſed me to be arraigned for High Treaſon 
at the Bar of the Houſe of Peers] voted and reſol- 
ved upon the queſtion, | 

That the Sentence of the Star Chamber. given a- 
gainſt John Lilburn is illegal, and againſt the Li- 
berty ot the Subject; and alſo bloody, cruel, wick- 
ed, barbarous, and tyrannical. 

Reſolved upon the Queſtion, That reparation ought 
to be given to Mr, Lilburn for his impriſonment, 
ſufferings, and loſſes ſuſtained by that illegal Sen- 
tence, | | 

_ Ordered, That the Committee ſhall prepare this 
caſe of Mr. Liburn's to be tranſmitted to the Lords; 
with thoſe other of Dr. Baſtwick, Dr. Leighton, 
Mr. Burton, and Mr. Prynne. © 

H. Elfinge, Cler. Parl. Dom. Com. 


A ſter which Votes (being in a full, free, unra- 
viſh'd, or unforc'd, legal, and unqueſtionable Par- 
liament, after a full, open, free“, and fair hear- 
ing, and examining of all my aforeſaid ſufferings 
and complaints) troubles and the wars came on, and 
being in my own conſcience fully ſatisfied of the 
juſtneſs of the Parliament's then cauſe, in the 
height of zeal, accompanied with judgment- and 
conſcience, “ upon the principles I have largely 
laid down in the 26, 27, 75, 76th pages of my 
Book of the 8th of June, 1649, intitled England's 
„legal, fundamental, Sc.“ I took up arms for 
them, and fought heartily and faithfully in-their quar- 
rel, (for maintaining. of which I had like to have 
been hang'd at Oxford, while during my impriſon- 
ment there, I loſt 3 or 6c0/, out of my eſtate at 
London, ) till the preſent Earl of Mancheſter had like 
to have hanged me, for being a little too quick 
in taking in Tickel/ Caftle, which ſpoiled a ſoldier of 
me ever ſince. After which in the year 1645, I 
followed the Houſe of Commons cloſe, to tranſ- 
mit my foreſaid Votes to the Lords, as appears by 
the following Petition, | 


To the Honourable the Houſe of 8 
now aſſembled in the High -Court of Par- 
liament;: . i 044, 


The bumble Petition of John Lilburn, Zieut. Col. 


In all bumility ſheweth, 
FR A T your. petitioner having ſuffered abun- 
dance of inhuman, barbarous cruelty, by 


virtue of an illegal decree made againſt him, in the 
Q q Star- 


* Where, (I very well remember,) Sir Arthur Haſurig was one of my zealous and forward Judges ; and when Warden Janes 


Ingram came to the Bar of the Court of Wards, and brought Mr. Herne the Counſellor to plead 


the Lords, and in excuſe of 


himſelf, who ſtiffly inſiſted in a high manner upon the orders and decrees of Star-Chamber, upon which I very well remember 


Sir Arthur, with a great deal of indigna 
not expreſsly —— 


tion ſaid unto Herne, I value not a Decree of the Lords in Star- Chamber a ruſh, if it be 
g to the tenor of their Commiſſion, the Law: and I further tell you, it is a ridiculous thing, Sir, to ſum- 


mon Parliaments to meet together to make Laws, if the Lords Decrees in Star-Chamber againit- Law ſhould be bi 


therefore, although you have 


of orders on Mr. Lilburn made illegally. 


proved for your Client Mr. Ingram, that the Lords in 


him on the Pillory to gag Mr. Lilburn, for ſpeaking againſt them, yet I tell you by 
ting according to the cuſtom of the Court, which you confeſs it was not, and 


Court (the Court fitting) ns al 
aw that order — to have been in wrle 


therefore Mr. Ingram mult ſmart for his executing 


— 
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Star- Chamber, 1637. as by the copy of his peti- 


tion hereunto annexed, formerly preſented to this 


* honourable Houſe, and by your own Votes made 


the 4th of May, 1641. (upon the examination of 
the petition) will appear: Which Votes are as 
followeth; Firſt, that the ſentence of the Har- 
Chamber given againſt him is illegal, againſt 


"the liberty of the Subject, and alfo Bloody, 


Wicked, Cruel, Barbarous, and Tyrannical. Se- 
condly, that reparation ought to be given to him 
for his impriſonment, ſufferings and loſſes, ſuſtained 
by that illegal ſentence, And then alſo it was or- 
deted, that care ſhould be taken to draw up his caſe, 
and tranſmit it to the Lords : but by reaſon of mul- 


titude of buſineſs in this honourable Houſe, there 


hath been no further proceedings in it ſince. And 
theſe diſtractions coming on, your petitioner took 
command under the Right Honourable Robert 
Lord Brook, with whoſe Regiment he adventured 
his life freely and reſolutely, both at Kenton field, 
and Brentford, where he was taken priſoner and 
carried away to Oxford: where, within a ſhort time 
after his coming, the King ſent to the caſtle to 
your petitioner, the now Earl of Kingſton, the Lord 


Dunſmore, the Lord Maltrevers, and the Lord Au- 


dover, to woo your petitioner with large proffers of 
the honour and glory of Court-preferment, to for- 
ſake the Parliament's party, and to ingage on his 
party, Upon the lighting and contemning of 
which, your petitioner was within few days after 
laid in irons, and kept an exceeding cloſe priſoner, 
and forced ſeveral times to march into Oxford in 
irons, to Judge Heath, before whom he was ar- 
raigned for High-Treaſon, for drawing his ſword in 
the cauſe of the Commonwealth, and ſuffered mul- 
titude of miſeries, in his almoſt twelve-months ca 

tivity there: in which time he loſt above 600 J. in 
his eſtate that he left behind him at London, (as he is 
clearly able to make appear.) And immediately after 
his coming from thence, he took command in the 
Earl of Mancheſter's army, his commiſſion as Ma- 


jor of foot, bearing date the 5th of Ofober, 1643. 
which laſted till the 16th of May, 1644. at which 
time he was authoriſed by Commiſſion as Lieut. Col. 


to command a Regiment of Dragoons ; in which 
ſervices having been in many engagements, he hopes 
it will eaſily appear, that he hath not only behaved 
himſelf honeſtly and faithfully, but alſo valiantly and 
ſtoutly, in the midſt of many diſcouragements, God 
crowning ſome of his endeavours with ſucceſs ; eſpe- 
cially at the taking of Tickel-Caftle, and Sir Fran- 
cis Worthley's garriſon, at which place your peti- 
tioner was ſhot through his arm. The premiſes 
conſidered, he humbly beſeecheth this Honourable 


- Aſſembly to perfect that Juſtice, which you ſo happily 


began for your petitioner, and to give him repara- 
tion for his large and tedious impriſonment, and hea- 
vy ſufferings by the Star Chamber decree ; he having 
waited four years with patience for that end, though 
he loſt by his impriſonment all that he had, and 
was deprived of a profitable calling, being then in 
the way of a Factor in the Low Countries; and alſo 
to take off the King's fine, and to conſider his ſer- 


vice with the Earl of Manchefter, wherein he faith- 


fully adventured his life, 2 a great deal of his 
own money, and loſt at Newark, when Prince Ru- 
pert raiſed the ſiege, almoſt 100 J. being ſtripp'd 
from the crown. of the head, to the ſole of the foot, be- 
fides. his former loſſes at Kenton and Brentford : And 
that you will'be pleaſed for his preſent ſubſiſtence, to 


appoint the payment of ſo much of his preſent arrears, 


— 


as you in your great wiſdoms ſhall think fit, to {i 


his urgent and preſſing neceſſities, there being now 


due to him 600/, and upwards. And that Col. King 
may be commanded to account with the petitioner 
which formerly he hath refuſed to-do (though com. 
manded by his General) and to give him debentures 
for what is due by the State in his ſervice, and to 
pay him what he hath received for the petitioner, 


and detained from him. 
And he ſhall pray, Se. 
Joux LII BU Rx. 


The annex'd Petition thus followeth. 


To the Houſe of Commons now aſſembled j 
the His 3 of Matti. hoy = 


The bumble Pelition of John Lilburn priſoner in the 
Fleet; 


In all bumility ſheweth, 

HAT in December next will be three years, 
your petitioner upon ſuppoſal of ſending o- 

ver certain Books of Dr, Baſtwick's, from Holland 
into England, was by Dr. Lamb's warrant (without 
any examination at all; ſent to the Gatehouſe priſon, 
and from thence within three days removed to the 
Fleet, where he abiding priſoner, in Candlemas-Term 


following, was proceeded againſt. in the Honour- 


able Court of $:ar-Chamber : where your petitioner 
appearing (and entring of- his name, for want of 
money, his name was ſtruck out again) and he 
refuſing to take an Oath to anſwer to all things 
that ſhould be demanded of him (for that your 
titioner conceived that Oath to be dangerous and 
illegal) without any interrogatory tendred him, for 
his refuſing the ſaid Oath, he was proſecuted and 
cenſured in the ſaid Court moſt heavily, being fined 
500 J. to the King, and ſent priſoner to the Fleer. 
And in Eafter-Term following, was whipped from 
the Fleet to Weſtminſter, with a three-fold knotted 
cord, receiving at leaſt 200 ſtripes; and then at 
Wiftminſter, he was ſet on the Pillory the ſpace of two 
hours, and (over and above the cenſure of the Court 
at the Warden of the Fleet's command, was — 
about an hour and a half; after which moſt cruel 
ſufferings, was again returned to the Fleet cloſe pri- 
ſoner. When through his ſaid ſufferings, the next 
morning he being ſick of an extream tever, could 
not have admittance for his Surgeon to let him blood, 
or dreſs his ſores, till the afternoon of the ſaid day; 
tho? the Surgeon, in pity to the priſoner, went to Mei 
minſter to the Warden himſelf ; and your petiti 
hath been cloſe priſoner in the Fleet ever ſince, where 
in a moſt cruel manner he hath been put into iron fet- 
ters, both hands and legs, which cauſed a moſt dan- 
gerous ſickneſs that continued ſix months; and after 
ſome ſmall recovery, was again laid in irons, which 
cauſed at leaſt five months fickneſs, more dangerous 
than the former. During which time of ſickneſs, 
they moſt inhumanly denied his friends to come and 


ſee him, until they would give them money for their 


admittance, and they have denied many to come at 
all; and have beaten and kicked; and otherwiſe moſt 
ſhamefully abuſed ſuch his friends as came to ſee him 
in his great diſtreſs, and to bring him food and ne- 
ceſlaries to ſuſtain his life, and allo have kept his ſer- 
vant from him, and his food. So that if he had not 
been relieved by ftealth of his fellow-priſoners, he 
had been kept from any food ar all, er the 
ſpace of 10 days together: and the priſoners that out of 

pity 


0 


pity have relieved him, have been moſt cruelly pu- 
niſhed, and the Keepers have not forborn to Gbuleß 
themſelves, that they ſhould have ſtarved him long 
, had not the priſoners relieved him. And be- 
ſides all this, they have moſt cruelly beaten and 
wounded him, to the hazard of his limbs; and dan- 
ger of his life, had he not been reſcued and ſaved by 
the priſoners of the ſame houſe. In which moſt mi- 
ſerable condition, your poor petitioner hath continu- 
ed a priſoner for the ſpace of above two years and a 
half, and is like ſtill co continue in the ſame, under 
the mercileſs hands of the Warden of the Fleet, who 
hath denied lawful liberty to his priſoner, for that he 
hath ſaid, he muſt obſerve the man that hath ſo great 
a ſway in the Kingdom, intimating the Archbiſhop. 
All which his deplored condition, and lamenta- 
ble miſeries, he moſt humbly preſenteth to this 
moſt Honourable Aſſembly, beſeeching them to be 
\ pleaſed to caſt an eye of com towards him, 
and to afford him ſuch relief from his cenſure and 
hard impriſonment, as may ſeem good to your wiſ- 
doms, who otherwiſe is like to periſh under the 
hands of mercileſs men, 

And your Petitioner ſhall ever pray (as in duty be 
is bound) to the Lord to bleſs and proſper this 
Honourable Aſſembly. 

Joun LilLBuRN. 


At the debate of which, there was not a little 6p- 
poſition by ſome, who (as I conceive) thought I was 
not capable of enjoying juſtice, although to my 
knowledge I never did an act in all my lite that put 
me out of the protection of the law, or that tended 
to the disfranchiſing me of being a Denizen and 
Freeman of England; and therefore ought to enjoy as 
great a privilege im the enjoyment of the benefit of 
the Law of England, as any free Denizen of Eng- 
land whatſoever, by what name or title ſoever ke 
be called. The iſſue of which debate, ſo much as I 
have under the Clerk's hand, thus followeth. 


Die Lune, 10 Nov. 1645. 

Ordered, Sc. That the Vote formerly paſſed in 
this Houſe, cancerning the proceedings againſt 
Lieut. Col. Lilburn in the Star Chamber, be forth- 
with tranſmited to the Lords. 

_ Ordered, Sc. That it be referred to the Com- 
mittee of accounts to caſt up and ſtate the accounts 
of Lieut. Col. Lilburn, and to certify what is due to 


him, to this Houſe, . 
H. Elſynge, Cler. Parl. D. Com. 


Alfter paſſing theſe Votes, I found quick diſpatch 
to the Lords; and upon the firſt of December 1645, 
by 2 decree, they took off the fine ſet upon me 

by the Star- Chamber; and afterwards at their open 

Bar judically, u 
appointed me a 
matter; and aſſigned Mr. 

Jobn Cook for my Counſel. 


the 13th of February 1645, 
lemn * novo of the whole 


Jahn Bradſhaw and Mr. 


Lieut. Col. John Lilburn's Sufferings, as they. 


were repreſented and proved before the 
Right Honourable the Houſe of Peers, in 
Parliament aſſembled, the 15th day of 
February 1645. 
FR. „ and Mr. Cook being 
for Counſel with the ſaid Mr. grad tha, Mr. 
Bradſhaw having ſuccinctly, and fo truly opened 
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the caſe, as if he had been an eye - witneſs of his 
Client's ſufferings z acquainted their Lordſhips, 
that the ſame had received a full and folemn hearin 
before a Committee of the honourable Houſe 4 
Commons: upon whoſe report it was by that ho- 
nourable Houſe, May 4, 1641, reſolved upon the 
queſtion, That ihe ſentence of the Star- Chamber gi- 
ven againſt John Lilburn, is illegal, and againſt rhe 
liberty of the ſubjeft ;, and alſo, Bloody, Wicked, 
Cruel, Barbarous, and Tyrannical; and likewiſe 
further reſolved upon the queſtion, That reparation 
ought to be given to Mr. Lilburn, for bis impriſon- 
ment, ſufferings and loſſes, ſuſtained by that illegal 
ſentence. And now, my Lords, they have tranſmit- 
ted them to your Lordſhips, by whoſe noble favour 
and juſtice we are now before your Honours, to lay 
open the illegality of that ſentence, and all the pro- 
ceedings thereupon, and to crave your Lordſhips 
juſtice for reparations, proportionable to our Client's 
ſufferings. ; 

And in the firſt place he preſented an Order, 
whereby Mr. Lilburn was firſt illegally attached, 
and committed to the priſon of the Gatebouſe, 
which was read in theſe words. 


Sexto Decemb, Anno Dom. 1637. 


Emanavit Attach. Direct. Wragge, & Ex direthis 
Flamfteed, pro Corporis Capt. Fohannis | one Baker 
Lilburn de Civitate London, ad imme- ?Cler. Cap- 
diate admiitend. Sc. Signat, per Lambe, | pellani 

Lond. 


Gwyn, & Aylett. J L 
| Exam, Edwardus Latham Reg. 


Regii Deput. 
The Eugliſb of which, thus followeth : © 


| The 6th of Decemb. 1637. 
There iſſued an attachment directed) By direc- 
to Wragge and Flamſtzed, for the tak- | tion of the 

ing of the body of Jobs Lilburn, of | Court, 

the City of , and to bring imme- { Baker, 

diately, &c. Signed by Lambe, Gwyn, | Clerk 

and Aylett. Chaplain. 
| Examined by Edward Latham, 

Deputy of the Regiſter. 

Which order being read, Mr. Bradſbaw obſer- 
ved that the original impriſonment itſelf was illegal, 
becauſe they never convented Mr. Lilburn to ſpeak 
for himſelf, nor examined him upon any crime, 
But, my Lords, it is no marvel that ſuch kind of 
injuſtice as this, | arora: from thoſe High Com- 
miſſioners, becauſe it was their uſual practice to be 
attachers, judges, goalers, and executioners them- 
ſelves, without _ of any legal way of proceed- 
ings. He then deſired their Lordſhips, that the ſen- 
tence againſt Mr. Li/burn in the Star · Chamber might 
alſo be read, which was accordingly done; viz. 


In Cam. Stel. coram Conc. ibidem 13 Die Febr. Anno 
Decimo tertio Car. Reg. | 
Lord Coventry, Lord-Keeper, c. 

W Hereas upon information to this court, the 
gth of February, by Sir Fobn Banks Knt. his 
Majeſty's Attorney · General, that Jobs Lilburn and 
Jobs Wharton, then preſent at the Bar, were the 
24th of Fan. laſt, ordered to be examined upon in- 
terrogatories, touching their unlawful printing, im- 


ing, publiſhing, and diſperſing of libellous and 
itious Books, contrary to the decree of this 
Qqa Court, 
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Court, which was verified by Affidavit, and being 
brought up to the office to appear and be examined, 
the faid Lilburn refuſed to * appear; and both of 
them denied to take an Oath to make true anſwer 
to interrogatories, as appeared by the certificate of 
Mr. Goead,, Deputy-Clerk of this Court: The 
Court did on that day order that their appearances 
ſhould then be recorded, they being prefent in Court 
as aforeſaid ; and that in reſpe the ſaid delinquents 
did then again contemptuouſly refuſe to take their 
Oaths, tendered unto them in open Court, they 
ſhould be remanded to the priſon of the Fleet, there 
to remain cloſe priſoners, until they conform them- 
ſelves in obedience to take their Oaths, and be exa- 
mined ; and that unleſs they did take their Oaths, 
and yield to be examined by Monday night then 
next following, and now laſt paſt, their Lordſhips 
would on this fitting day, proceed to a cenſure a- 
gainſt them for their contempts therein. 

Now this day the ſaid Lilburn and Wharton be- 
ing again brought unto the Bar, his Majeſty's ſaid 
Attorney informed this Honourable Court, that 
they ſtill continued in their former obſtinacy, and 
contemptuouſly refuſed to take their Oaths, to 
make true anſwer to the + interrogatories, although 
they had been ſent for, and their Oaths offered to 
be given unto them, by Mr. Goad, Deputy. Clerk 
of this Court; who now certified the ſame in Court. 
And therefore his Majefty's faid Attorney humbly 
prayed on his Majeſty's behalf, that their Lord- 


ſhips would now proceed to cenſure againſt the ſaid .h 


delinquents, for their great contempts and diſobedi- 
ence therein. Whereupon their Lordſhips endea- 
voured by fair perſuaſions to draw them to conformity 
and obedience ; and withal offered, that if yet they 
would ſubmit and take their Oaths, their Lord- 
ſhips would accept thereof, and not proceed to cen- 
ſure againſt them. But fuch was the inſufferable 
diſobedience and contempt of the ſaid delinquents, 
that they ſtill perſiſted in their former obſtinacy, and 
wilfully refuſed to take their Oaths. In reſpect 
whereof, the whole Court did with an unanimous 
conſent declare and adjudge the ſaid Lilburn and 
Wharton, guilty of a very high contempt, and of- 
fence of dangerous conſequence, and evil example, 
and worthy to undergo a very ſharp, exemplary and 
ſevere cenſure, which may deter others from the like 
2 boldneſs, in refuſing to take a legal 
s Oath ; without which, many great and exorbitant 

offences to the prejudice and danger of his Majeſty, 
his Kingdoms, and loving Subjects might go away 
undiſcovered, and unpuniſhed. And therefore their 
Lordſhips have now ordered, adj „and de- 
creed, that the ſaid Lilburn and Wharton, ſhall be 
remanded to the Fleet, there to remain until they 
conform — — — to the . of 
this Court, t | 2 yg 
for their ſeveral fines to his Majdtty's aſe, and be- 
fore their enlargements out of the Fleet, become 
bound with good. ſureties for their good behaviour. 
And to the end that others may be more deterred 
from daring; to offend in the like kind hereafter, the 
Court hath further ordered and decreed, That the 
faid Jahn Lilburn ſhall be whipp'd through the 
ftreet, from the Priſon, of the Fleet unto the Pillory, 
to be erected at ſuch time, and in ſuch place as this 
Court ſhall hold fit and direct; and that both he 


„Le did cater his Name, but refaling to ive them Money, 
1 © L lr, though he 


ak They never ſhewed the Interrogatories to 


and the ſaid V barton, ſhall be both then ſet in the 
ſaid Pillory, and from thence be returned to the 
Fleet, there to remain according to this Decree, 

| Jobn Arthur Dep. 


At the concluding of which, Mr. Bradſbam ob- 
ſerved, that this ſentence was felo de ſe, guilty of its 
own death z the ground whereof being, becauſe Mr. 
Lilburn reſuſed to take an Oath, to anſwer to all ſuch 
queſtions as ſhould be demanded of him, it being 
2 to the laws of God, Nature, and the King - 
dom, for any man to be his own accuſer : the exe. 
cution of which cruel and bloody ſentence, was pro- 
ved by ſeveral witneſſes of quality and good repute 
upon Oath at their Lordſhips bar, the ſubſtance of 
whoſe teſtimony was; IIS 


In the firſt Pace, 

Mr. Thomas Smith Merchant, upon his Oath de- 
clared to their Lordſhips, that he ſaw Mr. Lilburn 
tyed to a Cart at Fleet-bridge, being ſtripp'd from 
the waiſt upward, and whipp'd rom - thence to 
W:ſtminſter ; and that ſo near as he was able to judge, 
every two, three or four ſteps he had a laſh, with a 
whip that he was ſure had two or three cords tied 
full of knots, and for the number he did not judge 
them ſo few as 500, and he thought that if be 
ſhould ſay ;00 and 500; he ſhould not ſay amifs: 
but zoo he was confident was the leaſt. And that 
he ſaw him ſet upon the Pillory, c. the Officers be- 
ing very cruel towards him, or any that ſpoke unto 

im | 


The next witneſs was Mrs. Mary Dorman ; the 
ſubſtance of whoſe teſtimony upon Oath was, that 
ſhe ſaw Mr. Lilburn whipp'd from Fleet-bridge to 
Weſtminſter, in ſuch a barbarous and cruel manner, 
that ſhe was not able to expreſs It, and that the did 
believe that both his ſhoulders were ſwelled almoſt 
as big as a penny-loaf, with the bruiſes of the knot- 
ted cords; and that the did ſee him ſet upon the Pil- 
lory immediately, above the ſpace of two hours 
bare-headed, the ſun ſhining very hot, and he took 
occaſion to declare the unjuſtneſs of his ſentence, 
upon which the Warden of the Fleet cauſed him to 
be gagged, above an hour, and did it with ſuch - 
83 — * * his 28 to bleed. 

r. Higgs his Surgeon teſtified upon Oath, to 
this effect; that he did nor ſee his — Mr. Lit- 
zurn whipp'd, but being deſired to perform the 
office of a Surgeon to him, he that day dreſt his 
back, which was one of the miferableft that ever he 
did ſee ; for the wails in his back, made by his cruel 
whipping, were bigger than Tobacco-pipes, and 
that he ſaw him ſet in the PMlory, and : 

And Mr. Thomas Hawes upon Oath teſtified to 
this effect; that he did ſee Mr. Lilburn ſet upon the 
Pillory, above (as he judged) the ſpace of two 
hours, the Sun ſhining very hot, and they would 
not ſuffer him to have any cover upon his head : and 
he taking occaſion to ſpeak of the Biſhops 
towards him, and how unjuſtly they had cauſed him 
to be dealt with, the Warden of the Fleet cauſed 
him to be gagged. in ſuch a cruel manner, as if he 
would have torn his jaws. in pieces, inſomuch that 
the blood came out of his mouth. 


In the next place, A ſecond ſtnience made in the 
Inner Star-Chamber was read, which thus followeth. 
| | AM 


out his Name again. BE. 
che fight of them, that ſo he might know what he 


they 


ſwear to. i 
The ſum of which was, You ſhall ſwear to make true anſwer to all things that are aſked you, ſo help you God. 


At the Inner Star-Chamber, the 18th of April, 
Anno Dom. 1638. 7h | 
Prefent Lord Archbiſhop of Canterbury, Lord- Keeper, 

Lord-Treaſurer, 8c. 


Hereas John Lilburn priſoner in the Fleet, by 
ſentence in the Star-Chamber, did this day 
ſuffer condign puniſhment for his ſeveral offences, 
by whipping at a Cart, and ſtanding in the Pillory ; 
and as their Lordſhips were this day informed, du- 
ring the time that his body was under the ſaid exe- 
cution, audaciouſly and wickedly did not only ut- 
ter ſundry ſcandalous ſpeeches, but likewiſe ſcattered 
divers copies of ſeditious Books amongſt the peo- 
ple, that beheld the ſaid execution; for which very 
thing, amongſt other offences of like nature, he 
hath been cenſured in the ſaid Court, by the afore- 
faid ſentence: it is therefore by their Lordſhips order- 
ed, that the ſaid Fobn Lilburn ſhould be laid alone 
with irons on his hands and legs, in the Wards of the 
Hleet, where the baſeſt and meaneſt fort of priſoners 
are uſed to be put; and that the Warden of the 
Fleet, take ſpecial care to hinder the reſort of any 
ns whatſoever unto him; and particularly, that 
be not ſupplied with money from any friend : and 
that he take ſpecial notice of all Letters, Writings, 
and Books brought unto him, and ſeize and deliver 
the ſame unto their Lordſhips: and take notice from 
time to time who they be that reſort unto the ſaid 
priſon, to viſit the ſaid Lilburn, or to ſpeak with him, 
and inform the Board thereof. And it was laſtly or- 
dered that all perſons that ſhall be hereafter produced 
to receive cor iſhment, according to ſen- 
tence of that Court, or by order of the Board, ſhall 
have their garments ſearched before they be brought 
forth, and neither writing nor other thing ſuffered to 
be about them; and their hands likewiſe to be 
bound, during the time they are under puniſhment. 
Whereof, together with the other premiſes, the ſaid 
Warden of the Fleet is hereby required to take 
notice, and to have efpecial care, that this their 
Lordſhips order be accordingly obſerved. - 
Examined per Dudley Carleton. 


And the execution of this latter ſentence in a moſt 
barbarous and inhuman manner, was punctually — 
ved by ſufficient witneſſes, as followeth; vis. Mr. 
Higgs his Surgeon again teftified, that that night Mr. 
Eilburn ſuffered, he was had back to the Fleet, and 
he repairing to Dr. Grant, to crave his advice, he ad- 
viſed him to let his patient blood, to prevent a fever; 
and he accordingly came the next morning to the 
Fleet to let his patient blood, and dreſs his but 
he found him locked up cloſe in a toom, and was by 
the Officers of the Fleet, denied acceſs unto him. 
n he immediately went to the Warden, 
being then at Feftminfter, who denied him acceſs to 
the fad Mr. Lilburn, till the afternoon that he came 
home; which was a great act of cruelty, and much 
to the danger of Mr. Lilburn's health, and welfare: 
and the next day they removed him down to the 
Common Goal, where they hid him in irons, and 
ſeveral times wounded him, to the extream hazard 
of his life, and feveral times denied me acceſs to 
him in his extremity. 
Dr. Hubbard, Juſtice of the Peace, made Oath to 


this effect; that when. Mr. Lilburn was prifoner in 


the Fleet, he was defired as a Phyſician to viſit him: 

and 1 do, he was again and again denied 

— to him: but upon much importunity to the 
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| Warden; he was admitted to him; whom he found in 

an extream violent fever; lying in Irons upon both 
'hands and legs, ' to the extream hazard of his life,” 
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Mrs. Mary Dorman further declared; that after 
Mr. Lilburn had ſuffered; ſhe went often to vile 
him, who was laid in irons, and his friends denied 
acceſs to him; and that the officers bf the Fleet 
ſtrongly endeavoured to ſtarve him: ſo that man) 
times his friends were forced to being his meat R 
the poor mens bag, and give them money to con- 
vey it to him through a hole in a wall betwixt them 
and him. Mr. Thomas Hawes further declared; that 
after Mr. Lilburn ſuffered, he often went to viſit 
him, and was beat by the Goalers, and was in dan- 
ger to have loſt his life for fo doing; and that th 
ſo ſtrongly laboured to ſtarve Mr. Lilburn, tha 
they were forced to convey his diet to him by the 

r men that begged at the- grate: but the Goa- 
ers finding out that Mr. Lilburn got his diet that 
way, they dealt fo cruelly with the poor men, that 
Mr. Lilbarn was deprived of that way of relief, and 
then his friends got the fon of one Archer that was 
priſoner in the next room to him, for accuſing the 
Deputy of Jreland for murdering one Eſmond, to 
convey his victuals to him: which was done by 
ſtealth, through a hole where a board was pull'd 
up in his floor, when the reſt of the priſoners were 
at the Chapel at ſervice; and, my Lords, divers 
times the conveying of his meat to him, coſt him 
and his friends, upon the priſoners, &c. more than 
the meat itſelf, e 

Robert Ellis ſometime a fellow priſoner with Mr. 
Lilburn in the Fleet, upon Oath declared before 
their Lordſhips, that the Officers of the Fleet after 
they brought Mr. Lilburn into the Common Wards, 
uſed him very barbaroufly and- cruelly, laying him 
for a long time in irons, keeping his friends from 
him, and his victuals; and ſeveral times had like 
to have ſlain and murdered him, and he verily be- 
lieves had effected ir, if he had not help'd him; 
for which they took his bed from him, and put him 
off the charity, and kept him five weeks in a dun- 
geon, and had like to have murdered him, and af- 
terwards removed him to the King's-Bench, that fo 
they might the more eaſily have their wills of Mr. 
Lilburn, &c. | | 

Their Lordſhips being ſatisfied of the Injuſtice 
and illegality of the proceedings, Mr, Bradſaw 
ſaid, that he conceived no man's ſufferings in the 
Kingdom had been fo great as his Client's were: 
for a het mmm ene be fo — — tortured and 
whipped, pillory* » gagged, e impriſoned, iron- 
ed, — ad wounded, and that cy to Law, is 
a cruelty unheard of, and therefore hoped that for 
ſuch unparalſelled fufferings, and oppreſſions, the 
fair han of their Lordſhips honourable Faſtice would 
give and reach him forth unparallelſed damages, 
and though many of his Judges that did him inju- 
ſtice be dead, yet he hoped the hand of Juſtice of 
their Honours, joined with the honourable Houfe 
of Commons will be ſo long, as to reach their hvin 
and ſurviving eſtates, and our of them, &c. ma 


him ſpeedy, large and unparallelled reparations. © 


Mr. Cook then in the behalf of Mr. Lil. 
barn (and afterwards printed his argument) and 
ſaid the puniſhment inflicted upon him may be re- 
e . 3 

(i.) Imprifonment, whereby a man ied a 
loſes the comfort and benefit of his five ſenfes, and 
is made Corpus immobile legis, the unmoveable _ 
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ject of the law, or as a dead carcaſe. Tis true, that 
in itſelf it is the eaſieſt of all corporal puniſhments : 
but the continuance of it, makes it ſuch a lingring 
conſumption, that it is better to be upon the rack 
ap hour, than to be impriſoned a year: as it is better 
to be once wet to the ſkin,. than to be ſubject to a 
perpetual dropping, eſpecially for an active ſpirit: 
there is no ſuch torment as to deprive him of li- 
berty z for active Theſeus was condemned only to fit 
ſtill: there is no end of ſuch a miſery, as the Hea- 
then perſecuting Tyrant ſaid, Nondum tibi redii in 
gratiam ; to put a man out of his pain, was always 
counted a favour. But Mr. Lilburn's impriſonment 
was aggravated by three ſteps or gradations. 

1. A cloſe impriſonment, not the deareſt friend 
to come to him; we do not find that any of the pri- 
mitive Chriſtians were uſed ſo by the Tyrants, for 
then that heavy charge might be anſwered in the 
Scripture, I was in priſon, and ye viſited me not; 
extraordinary matters of ſtate and high concern- 
ments 2 excepted: but the Surgeon was not 

remitted ſome time to come to Mr. Lilburn to dreſs 

im, nor the Phyſician when he was in a fever; a 
cruelty unheard of amonſt the Twrks : for they are 
careful of their ſlaves in their ſickneſs, and fatten 
them, that they may indure their blows ; but it is too 
probable that thoſe which were Mr. Lilburn's mali - 
cious enemies, did too much thirſt after his blood. 

2. The Keepers were ordered to take care that no 
money be conveyed to him, which argues that they 
had a deſire to ſtarve him: the Prophet faith, it is 
better to die by the ſword, than famine, which is 
the greateſt of all torments ; for all puniſhments may 
be undergone by patience, but only hunger: wnich 
the more any man thinks by patience to overcome, 
ws more violent it is. Undoubtedly had it not been 
or the pity of ſome poor reſolute fellow-priſoners, 
Mr. Lilburn had been ſtarved to death: far worſe 
than any of the four Roman puniſhments, which 
were lapidatio, combuſtio, decollatio, ſtrangulatio, 
ſtoning, burning, beheading, and ſtrangling. How 
ſeverely, yet moſt juſtly, did the ſame Judges ſeve- 
ral times puniſh the intent to poiſon or deſtroy an- 
other man ? The going about to murder, nay the 
| cg of the lye, becauſe it is preparatory to mur- 

er, by provoking quarrels, was cenſurable in that 
Court, a multo fortiori, much more from the ſtron- 
ger, then in this caſe uſed, where there was ſo much 
cruelty inflited, that death might probably have en- 
ſued, had not God by his extraordinary mercy ſup- 
rted him, in thoſe fad afflitions, thoſe unjuſt 
udges for tranſgreſſing not only the bounds of hu- 
manity, but all the rules of their own ordinary Juſtice, 
| t to make Mr. Lilburn anſwerable ſatisfaction. 
3. This impriſonment was for about three years, 
until he petitioned the Parliament. Many times 


the firſt motions of anger are not in a man's own. 


power z becauſe he would not accuſe himſelf as they 
deſired, they might have in a paſſion committed him, 
and the Sun might have gone down upon their wrath ; 
nay, the Moon might have made her peragration, 
or the ſummer ſeaſon might have melted their fro- 
zen conſciences, or the winter cold have allayed the 
heat of their malice, or the Sun might have made 
his revolution, but their malice continued three 
years; and had not he been delivered by the Juſtice 
of the Parliament, in probability might have con- 
tinued for ever. 


(a.) Whipping, a moſt painful and ſhameful pu- 
i lations and Scourgings being for 


niſhment z 
ſlaves and incorrigible rogues, and hedge-robbers. 


. 


In undecimo Elizab. one Cartwright brought a ſlave 
from Ruffia, and would ſcourge him cruelly, for 
which he was queſtioned; and it was reſolved, that 
England was too pure an air for ſlaves to breathe in, 
— it was often reſolved in the Har- Chamber, that 
no Gentleman was to be whipp'd for any offerce 
whatſoever : it being well known that John Lilburn's 
anceſtors. have been ancient Gentlemen, and that 
which theſe Judges could not be ignorant of, eſpe. 
cially the Earl-Marſhal, who is preſumed to know 
all the ancient Gentry in the Kingdom. But the 
like whipping was never read of, amongſt the 4ſj. 
rians, Perſians, Grecians, or Romans. For, 

1. It was from the Fleet to Weſtminſter (above a 
mile diſtance) a great concourſe and confluence of 
people looking upon him, as if he had been ſome 
miſerable ſlave. 

2. He received every two or three ſteps a blow, 
500 ſtrokes at the leaſt ; for one Mr. Smith, a 
Merchant that went along with him, teſtified that 
ſo far as he was able to judge, he received 5co or 
1000, but of the firſt he was moſt certain ; and this 
was with a treble-corded whip, with at leaſt twenty 
knots upon it. 

Amongſt the Romans no malefactor had ever 
above forty ſtripes, and every ſtroke ftood for three 
ſtripes, for the whip was of three thongs z and but 
one knot at the end of every thong. St. Paul recei- 
ved thirty-nine ſtripes, which was but thirteen 
blows. Not long ſince in Orleans, a Prieſt was ſen- 
tenced to be whipp'd for fornication, having abuſed 
a poor maid, telling her that their popiſh St. Fran- 
cis would come and lie with her ſuch a ni at 


which time he perſonated and feigned himſelf to be 


St. Francis, and was taken in bed with her; and it 
was earneſtly preſſed by the King's Advocates, that 
he might receive fourteen blows with a three-cord- 
ed whip, -which is conſtantly uſed for ſuch caſtiga- 
tions, becauſe it was an abominable wickedneſs : 
but the Judges would not ſuffer him to have above 
thirteen blows, becauſe ampliandi ſunt favores, fa- 
vours are to be inlarged. And in doubtful matters it 
muſt always be preſumed for clemency and gentle- 
neſs z according to which account, Mr. Lilburn re- 
ceived 10000 ſtripes :-for in every blow there was 
ewenty ſtripes, by reaſon of the twenty knots, which 
being multiplied is 10000, and in every ſtripe there 
was ſhame and pain, compreſſion of the fleſh, brui- 
ſings and 1 of blood. 3 

.)\ The Pillory, a puniſhment thing pain- 
ful, bot — nude ſhameful, and moſt — ugh 
generous nature, to ſtand two hours in open view 
of all men, as if he had been unworthy to tread up- 
on the earth, the ſun ſhining very hot upon him, 
and not ſuffered to keep on his hat; and this imme- 
diately after his cruel whipping, that ſo they might 
put him to all the torture and pain that they could, 
argues abundance of wrath and malice. 

This puniſhment of ſtanding upon the Pillory, 
was firſt invented for Mountebanks and Cheats, 
that having gotten upon banks and forms, to wrong 
and abuſe the people, were exalted in the fame kind, 
to ſtand conſpicuous to the view and open ſhame of 
the people; but for a Gentleman to be ſo ſerved, 
was never heard of, unleſs by that cruel Court. 

(4.) Gagging, an unmanly and barbarous cruel- 
ty, to be exerciſed upon beaſts, not men, for man 
differs from brutes, both ratione & oratione, in 
reaſon and ſpeech; a puniſhment never heard of 
in any age: cutting out of tongues, and perfora- 
tion in caſes of blaſphemy have been heard of, but 


4 


never 
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never in a matter of ſuch a nature; and this to con- 
tinue for above an hour, till the blood guſh*d out 
of his mouth, as if they would have pluck'd his 
jaws in pieces, and all this for nothing; O inſuffer- 
able torments! 

So that by his impriſonment he was made a ſtock, 
2 dead trunk, or picture of a man, that hath eyes, 
and ſees not, hands, and handles not, &c. By whip- 
ping they endeavoured to make him a rogue, or a 

llave; by the third puniſhment of the pillory, to 
make him a cheater, guilty of forgery and perjury ; 
and by gagging, to make him a beaſt, and ſo upon 
the whole matter to deprive him of his reaſonable 
ſoul, ſuch cruelties that were never invented but by 
Tygers and Wolves, in human ſhapes, feritas Lupo- 
rum, in humana figura. But then the perſons that 
were ſo cruel and tyrannical aggravates the offence. 

1. This cruelty was commanded to be executed by 
an eminent Court of Juſtice, profeſſing Chriſtianity, 
peſſima eſt injuſtitia que fit ſub colore juſtitie : tis the 
greateſt injuſtice to oppreſs and do injury, under a 
pretence of Juſtice, How often was it reſolved in 


that Court, that for a Juſtice of Peace or Conſtable 


to commit a riot, was ten times more ſeverely pu- 
niſhable than in a common perſon, becauſe it is to 
uſe, or rather abuſe that ſword of authority, to com- 
mit or countenance an unlawful action, which was 
ordained and put into their hands to ſuppreſs it. 

2, The Eminency of the perſons augments the 
offence, qualitas perſone auget peccatum; for a Gen- 
tleman to act againſt the rule of the Law and Gen- 
tility, is more reprehenſible than in vulgar perſons. 
It was called the Court of Star-Chamber, from the 
eminency of the perſons, which were Judges: Stars 
of the greater magnitudes, as being the higheſt 
Court of ordinary Juſtice; but Mr. Lilburn's Judges, 
inſtead of putting on the garment of Juſtice, were 
cloathed from head to feet, and their conſcience 
oiled and moiſtned, with cruelty and injuſtice mix- 
ed with the moſt poiſoned malice that ever entered 
into the hearts of any Judges. 

And though ſome of them be dead, yet Juſtice 
lives though the party be dead; whatſoever becomes 
of them, their eſtates ought to make ſatisfaction 
according to their own rules, qui non luet in corpore, 
158 in burſa ; he that ſuffers not in his body, muſt 
uffer in his purſe. 

A principal actor in this bloody tragedy, was the 
Lord-Keeper Coventry, not leſs eminent in cruelty 
than in place,. Judge of the higheſt ſeat of mercy, 
the Chancery, which abated the edge of the Law, 
when it is too keen ; for the chief Judge of mercy 
to degenerate into a ſavage cruelty, not heard of a- 
mongſt the Barbarians, how heinous is it? Not to 
ſpeak any thing of the decapitated Archbiſhop, that 
monſter of cruelty, and- ſubtlety, whoſe eſtate we 
fear is dead with him, and therefore little can be 
expected from it. 

The Biſhop of London, then Lord-Treaſurer, was 
a principal ſentencer of. Mr. Lilburn ; by their own 
Canons, no Biſhop ought to have a hand in blood, 
becauſe they pretend to be mild ſhepherds, but cru- 
elty was their genius. 

The Earl of Arundel was of an imbittered ſpirit 
againſt Mr. Lilburn, nothing but corporal puniſh - 
meht would allay the heat of his malice z; who being 
Earl-Marſhal, could not be ignorant that Job 
Lilburn was a Gentleman : for him that by his place 
was to protect all Gentlemen from injuries, and ſhould 

corn to be active in the inflicting ſuch corporal ig- 
nominious cruel puniſhments upon a Gentleman, is a 
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tranſcendent tranſgreſſion againſt the laws of ſtate 


and honour, It hath been cenſurable in that Court, 
to ſpeak contemptuous words of a Gentleman; and 
how often had he ordered ſatisfaction, for ſaying 
ſuch a one is no Gentleman? And yet the ſame court 
and 18 not only to ſay a Gentleman is a rogue, 
but ſo to uſe him, as Mr. Lilburn was, is the great- 
eſt ſcandal to the publick Juſtice of the Kingdom, 
that hath been heard of. 

The Judges aſſiſtants, that are called the Fa/hers 
of the Law, and are ſaid to carry Law in their 
breaſts, for them to begin and promote ſuch an un- 
Juſt and illegal ſentence, for them that are ſet as 
Centinels to watch over and preſerve the peoples li- 
berties, to betray a poor Gentleman into the hands of 
mercileſs men, was an offence of an exceeding high 
nature: for had they declared the illegality of choſe 
proceedings, and proteſted againſt it, as by virtue of 
their places (in duty; they ought to have done, it 
might have prevented the ſentence. If the proceeding 
had been regular by informations, and examinations; 
Or ore tenus, as it was not, unleſs there had been ſome 
direct proof or ſpeaking circumſtance or very 
bable preſumption, that Mr. Lilburn had been guilty 
of ſome high crime; it had been a grievous _—_ 
them to have aſſiſted in ſo cruel puniſhments. 
when the pretence was no other, but concerning ſome 
of Dr. Baſtwick's, Mr. Burton's, or Mr. Prynne's 
Books, which they knew could not be any breach of 
the peace, and that in the S/ar-Chamber, where 
there was no information, as in Mr. Lilburn's caſe, | 
to adminiſter an Oath, was all one with the High- 
Commiſſion, and directly contrary to the petition 
of right, in 3 Car. and Juſtice Jones had no reaſon 
for infliting the corporal puniſhment. 

But becauſe Mr. Lilburn was a young man, there-- 
fore it was fit he ſhould be puniſhed: is not this to 
turn Juſtice iqto Wormwood ? Such Judges have 
ever been the moſt dangerous peſts to a State and* 
Kingdom, and in former times for leſs offence, moſt 
ſeverely puniſhed in their perſons and eſtates, The 
Lord Cottington thirſted exceedingly after the blood 
of this poor Gentleman, and the High-Commiſ- 
ſioners had their hands as deep as any of the reſt, in 
regard that by their warrant he was firſt commit- 
ted: the moſt unjuſt and tyrannical that ever was 
heard of, to command a poor Gentleman to be ſent 
to priſon, withqut conventing him before them, or 
aſking him whether he was guilty of any miſde- 
meanor; a meer uſurpation of authority, taking 
the ſword of Juſtice into their own hands, not caring 
to deſtroy a poor Gentleman, ſoas they might curry 
favour with the Prelates their grand patrons ; thoſe 
High-Commiſſioners making themſelves Judges, 
Goalers, and Executioners, and what not, to deſtroy 
the innocent. 

It is conſiderable what puniſhment the Goalers 
and Executioners of this cruel ſentence have deſer- 
ved: for however if a writ be directed to a Sheriff, 
commanding him to take the body of one who is 2 
Peer of the Realm, or a privileged perſon, the Of- 
ficer is excuſed by his warrant; yet when puniſh- 
ments are clearly againſt the Law of God, Nature, 
and Nations, which "prohibit all ſuch cruelties and 
inhumanities; to make them bleed for the blood of 
Mr. Lilburn, would be an honourable piece of 
Juſticez/agd. a precedent of much ſafety to the ſub- 
jects in after-times, and Officers would not dare to 

ſo unmercifully. cruel ; as the Sheriffs ſmarted 
for the Ship money, though they had proceſs from 
the Exchequer, nen * 

r, 
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Mr. Lilburn's ſufferings are beyond expreſſion, 
and no honeſt heart but is feelingly ſenſible of eve- 
ry blow that was given him; in his impriſonment, 
Whipping, Pillory, Gagging, Beatings, Hunger- 
bitings, and the Iruns laid upon him, every true- 
hearted Enghſbman, that ſtands for the laws and li- 
berties of the ſubject, was ſo uſed, and abuſed ; for 
it might have been any ſuch man's caſe, as well as his. 
His eſtate quite exhauſted by their cruelties, his trade 
loſt, whereby he gained his livelihood, being before 
that time in a hopeful way of a Merchant, and well 
known to be very induſtrious in his calling ; a man 
active for the Publick, and by his merits hath pro- 
cured the title of Lieutenant-Colonel, in the preſent 
wars, What damages the Parliament will be pleaſed 
to adjudge and order him, he humbly ſubmits to 
their great Wiſdoms and honourable Juſtice : cer- 
tainly not any of them would have ſuffered ſo much 
for ten thouſand pounds. 

It is the Lord's great mercy that he is yet alive, 
having conflicted with, and gone through ſuch a ſea 
of puniſhments and miſeries. True it is, that in 
point of reparations, there is no proportion between 
money and ſuch corporal puniſhments, to a generous 
ſpirit : yet as there was never more indignity and a 
greater diſhonour to the Juſtice of the Kingdom, 
than by this wicked ſentence, and the cruel execu- 
- tion thereof; thereby proclaiming it to all the world 
that an Enghſþ Gentleman muſt be made a ſlave, to 
ſatisfy the malicious and virulent humours of a ty- 
rannical Court of Juſtice : 

So it will be a very great honour and reparation 
to the publick Juſtice of this Land, to give and ad- 
judge Mr. Lilburn exemplary and proportionable 
damages, to be levied out of the eſtates of his unjuſt 
and malicious Judges, through whoſe injuſtice he 
not only ſuffered ſuch cruelties for three years, that 
not one of them would have ſuffered the like, nor 
received one of his ſtripes for many thouſands ; but 
loſt his trade and livelihood. | 

The judicial law was blood for blood, an eye for 
an eye, tooth for tooth, Cc. Daniel's accuſers 
were caſt into the den of Lions, with their wives 
and children, though Daniel had no hurt by a mi- 
racle of mercy ; by the equity and morality whereof, 
Mr. Lilburn ought to have good and proportion- 
able reparation out of the eſtates of his unjuſt 
Judges and Tormentors, who ſought for his blood : 
but that God preſerved him by his extraordinary 
love and favour, 

That all drooping ſpirits may chear up and be 
incouraged, that Juſtice will run down like a migh- 
ty ſtream, when it ſhall be executed upon the 
greateſt offenders: as now there is good hopes that 
Mr. Lilburn ſhall by ordinance of Parliament have 
ſpeedily good damages, anſwerable to his great ſuf- 
ferings, ordered and adjudged him, to be raiſed out 
of the eſtates of his unjuſt Judges, that may be paid 
unto him without further expence, who hath been 
at ſuch extraordinary charges about the ſame, that 
ſo his reparation may be not only juſt, but ſeaſon- 
able, by which he ſhall be obliged to venture his 
life, and all that is dear to him as formerly he hath 
done, for his honourable Judges in Parliament aſ- 
ſembled. | 


Whereupon the Lords made the following Order. 
Die Veneris, 13 Feb. 1645. . 
«Whereas the cauſe of Jobn Lilburn, Gent. came 
„this day to a hearing at the Bar by his Counſel, 


4 


„ tended him by this Houſe,” 


a. 46. : 


&« being tranſmitted from the Houſe of Commons, 
© concerning a ſentence pronounced againſt him 
in the Star-Chamber, 13 Feb. Amo 13. Car. 
Reg. and after an examination of the whole pro. 
ceedings, and a due confſidvration of the ſaid 
ſentence; it is this day adjudged, ordered, and 
determined by the Lords in Parliament aſſem- 
bled, that the ſaid ſentence, and all proceed. 
ings thereupon, ſhall forthwith be for ever to- 
tally vacated, obliterated, and taken off the 
file in all Courts where they are yet remaining, 
as illegal, and moſt unjuſt, againſt the liberty 
of the ſubject, and law of the land and Magna 
Charta, and unfit to continue upon record: And 
that the ſaid Lilburn ſhall be for ever abſolutely 
freed, and totally diſcharged from the ſaid ſen- 
tence, and all proceedings thereupon, as fully 
and amply, as though never any ſuch thing had 
been. And that all eltreat and proceſs in the Court 
of Exchequer, for levying of any fine, (if any 
ſuch be) ſhall be wholly cancelled and made 
void, any thing to the contrary in any wiſe not- 
withſtanding.” 

Job. Browne, Cleric. Parliamentor. 
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But not aſſigning me any reparations in that De- 
cree (the doing of which the Houſe of Commons 
left unto them, and the Lords according to former 
cuſtom looked upon to be their right in law to do,) 
I prayed their aſſigning me particular reparations 
according to Law and Juſtice, out of the eſtates of 
my unjuſt Judges, that had done me ſo much 
wrong; upon which new addreſs to them, they did 
upon the 5th of March, 1645, order and decree, 
and aſſigned to be paid unto the ſaid Fobn Lilburn, 
the ſum of 2000/7. for his reparations, which for 
many reaſons (as their being aiding in the wars to 
the King, Sc.) they fixed upon the Eſtates real and 
perſonal of Francis Lord Cottington, Sir Francis 
IVindebank, and James Ingram, late Deputy- War- 
den of the Fleet; and afterwards by another decree 
for the preſent levying thereof, out of their lands, 
at eight years purchaſe (as they were before the 
wars,) with the allowance of Intereſt at 8 J. per 
centum, per annum, in caſe' of obſtruction; for all 
or any part of it: and to this purpoſe cauſed an 
ordinance to be drawn up, which fully paſſed their 
Houſe the 15, 20, and 27th of April 1646. and 
afterwards tranſmitted it to the Houſe of Com- 
mons, where by reaſon of my bloody adverſary old 
Sir Henry Vane's Intereſts, and of my impriſonment 
by Mancheſter's means in the Tower of London, it 
lay aſleep till the 1ſt of Auguſt 1648. at which time 
7 or 8000 of my true friends in London, ſigned and 
cauſed to be delivered a Petition to the Houſe of 
Commons for my liberty, and the paſſing of the 
ſaid Ordinance, Whereupon the Houſe made this 
Order, | 


Die Maris, 1 Auguſti 1648. 
Sir Jobn Maynard, Sir Peter Wentworth, Lord 
Carre, Col. Boſwel, Col. Ludlow, Mr. Hollayd, 
Mr. Copley. 3 
It is referred to this Committee, or any five 
© of them, to conſider how Colonel Jabs Lit- 
« burn may have ſuch ſatisfaction and allowance 
& for his ſufferings and loſſes, as was formerly in- 


Henry Elhnge, Cler. Pari. Dom. Com. 
| hes | 


Upon which Order, I got the Committee to meet, 
and preferred a petition to them, Upon which 
tition, the Parliament having diſpoſed of all that 
rt of the Lord Cottingion's eſtate that I ſhould 
have had, unto the Lord Say, and alſo compounded 
with Sir Francis Windebank's heir; the ſaid Com- 
mittee were pleaſed to fix it entirely upon the 
Lord-Keeper's eſtate, as the principal guilty man: 
of which, when the young Lord Coventry, his ſon 
and heir, heard thereof in France, he came poſting 
to England as in amaze, fearing what ſuch a prece- 
dent might bring upon him, if his Father's eſtate 
then dead} ſhould be compelPd to make me ſatis- 
action; he being ſo capital in Injuſtice, that if 
that courſe ſhould be taken, his eſtate left him by 
his Father [if it were trebled] would not fatisfy for 
his Father's palpable Injuſtice committed in his hfe- 
time. And Mancheſter being in the ſaid bryers with 
his Father, being as unjuſt as the other, and having 
a Brother (viz. George Montague) and other conſide- 
rable Intereſts in the Houſe of Commons, ſo plied 


their friends there, that they put a ſtop to the ſe- 


cond reading of the aforeſaid Ordinance, Which 
I firſt fully underſtood by the Speaker's means, then 
my great pretended friend, who one day began to 
reaſon with a Member of the Houſe [and my ſpe- 
cial Friend] about the unreaſonableneſs to fix my 
reparations upon the eſtate of the deceaſed Lord 
Coventry; nay, or to give me any reparations at 
all out of the eſtates of thoſe perſons that did me 
wrong, for fear the | ge in time might reach 
to themſelves: For, Sir, ſaid the Speaker, [as 
tt the Member told me] if my ſon and heir ſhould 
c be liable in law, to make ſatisfaction to all thoſe 
« men-[out of that eſtate I ſhould leave him] that 
« have in the eye of the law wronged, [by ſign- 
© ing warrants, orders and decrees by the command 
« of my ſuperiors] he would ſoon be a beggar, al- 
« though 1 ſhould leave him 5 or 60007. per 
« annum; and therefore deſired the ſaid Member's 
« concurrence with him. And for the clamorous 
« importunity [as they called it] of me and my 
« friends, to give me reparations; but yet to do 
« it in ſuch a way, that the precedent might not 
« in future make themſelves ſmart for their In- 
« juſtice to particular men.“ Of which, when the 
ſaid Member told me, he ſaid they were reſolved to 
make the Commonwealth my Pay- maſter out of the 
publick Treaſury, and colour over the juſt neſs of it 
with this pretence, That Coitington's eſtate, c. 
« formerly aſſigned me, they had ſince diſpoſed of 
for the Commonwealth's uſe, to the Lord Say; 
« and therefore now it would be no Injuſtice to the 
„Commonwealth [although in the Szar-Chamber 
eit never wronged me] to pay me my reparation.” 


And fo finding I was like to be baffled, I delivered 


the under-written to every individual Member of 
the honourable Houſe of Commons. 


The' Humble Remembrance of Lieut. Colonel 
John Lilburn, Septemb. 4. 1648. 


Honoured Sir, 
TI Ouchſafe to take notice and ſeriouſly to conſi- 
der, That the firſt week this preſent Parlia- 
ment ſat, which is now almoſt full eight years ago, I 
preſented an humble petition to the Houſe of Com- 
mons, for juſtice and right againſt the cruel Judges 
of the High-Commiſſion Court, and the Star-Cham- 
ber 4 a honour {the ſame-day it was pre- 
OL, * 
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ſented] to be one of the firſt priſoners in England 
that was ſet at liberty by this Parliament, and alſo 
received a ſpeedy, full, fair, and candid proceed- 
ing, in the hearing and examining my tyrannical 
ſufferings : but by reaſon of multiplicity of publick 
buſineſs, and other great obſtructions, I have not 
as yet been able to attain to the full end of my legal 
and juſt expectation and right, viz. reparations for 
my long, ſad and tormenting ſufferings by the fore- 
ſaid unjuſt and unrighteous Judges. 

Be pleaſed alſo favourably to take notice, That 
upon the firſt of - Auguſt laſt, there was an humble 
Petition preſented to the honourable Houſe of 
Commons, ſubſcribed by many thouſands of honeſt 
Citizens, &c. humbly to deſire you to put me in 
full poſſeſſion of all your by-paſt juſt votes about my 
foreſaid ſufferings: upon reading and debating of 
which petition, as in anſwer to that particular of it, 
you ouſe were pleaſed to make this enſuing 

rder. | | 


Die Martis, 1 Auguſti 1648. 
Lord Carre, Sir Jobn Maynard, Sir Peter Went- 
worth, Col. Boſewel, Col. Ludlow, Mr. Copley, 
Mr. Holland. Ne 


&« It is referred to this Committee, or any five 
* of them, to conſider how Colonel Jobs Lil- 
« burn may have ſuch ſatisfaction and allowance 
« for his ſufferings and loſſes, as was formerly in- 
« tended him by this Houſe.” | 

Henry Elſynge, Cler. Dom. Com. 


Unto which ſaid Committee at their firſt fitting, 
preſented a Petition; the copy of which thus fol- 
weth. | | I 


To the Honourable the Committee of the Houſe 
of Commons, appointed to conſider of Lieut. 
Col. Lilburn's bufineſs, in reference to the 
Star-=Chamber ; ; | 


The Humble Petition of Lieut. Col. John 
Lilburn | 


Sheweth, 
T HA beſides your Petitioner's ſufferings by 
| reaſon of his baniſhment into the Zow-Coun- | 
tries, he was firſt committed by Dr. Lamb, Gwyn, 
Aylet, 1637. and afterwards had three years impri- 
ſonment in the common Goal of the Fleet, being 
whipp'd from Fleet bridge to Weſtminſter, and en- 
during the cruel torment of above five hundred 
ſtripes with knotted cords. Afterwards being ſet in 
the Pillory for the ſpace of two hours, and by 
James Ingram Deputy-Warden of the Fleet gag- 
gech tearing his jaws almoſt in pieces, without or- 
er; which ſentence was given by Lord-Keeper 
Coventry, Earl of Mancheſter, Lord Privy-Seal, 
Lord Newburgh, Sir Henry Vane, ſen. Lord Chict- 
Juſtice Brampſton, and Judge Jones. And after 


the barbarous execution of this ſentence, being 


April 18, 1638, the ſaid Lord Coventry, Arch- 
biſhop of Canterbury, Biſhop of London, Earl of 
Mancheſter, . Earl of Arundel, Earl of Saliſbury, ; 
Lord Cottington, Lord Newburgh, Secretary Cook, 
and Windebank, paſſed another ſentence, in effect 
for the ſtarving of your Petitioner, and for the tor- 
menting of him . 
N r 
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both night and day; and by. 4 him cloſe 
in the common Goal of the Fleet, from the ſpeech 
of any of his friends: all which was executed with 
the greateſt cruelty that could be, for the ſpace of 
almoſt three years together, to the apparent hazard of 
his life, both by ſtarving him [which was with all art 
and induſtry ſeveral ways attempted;] and alſo by 
ſeveral aſſaults made upon him by the ſaid Warden's 


man [inſtigated thereunto by the ſaid Deputy-War- 


den, to the maiming and wounding him, whereby to 
this day he is totally deprived of the uſe of two of his 
fingers :] all which, with much more, too tedious to 
be here inſerted, was fully proved by ſufficient wit- 
neſſes, before a Committee of your Houſe, whereof 
Mr. Francis Rouſe had the chair ; upon whoſe report 
made May 4, 1641, your Houſe vcted, © That the 
« ſentence in the Star- Chamber given againſt the ſaid 
% Jobn Lilburn, and all the proceedings thereupon, 
4 was illegal, and againſt the liberty of the ſubject, 
and alſo bloody, wicked, cruel, barbarous, and ty- 
& rannical ; and that he ought to have good repara- 
tions therefore. Which Votes (by reaſon of multi- 
plicity of buſineſs in your Houle) coſt your Peti- 
© tioner ſome years of importunate and chargable at- 
tendance to get them tranſmitted to the Lords; 
which was obtained in February 1645, the 13th day 
of which month, your Petitioner's whole cauſe was 
effectually opened at the Lords Bar, by his learned 
Counſel Mr. John Bradſhaw, and Mr. John Cook ; and 
there every particular again proved _ Oath, by 
teſtimony of people of very good quality. Where- 
upon they concurred in all things with the Houſe of 
Commons, ſaving in the matter of reparation z but 
upon the delivery of a true narrative, (which your 
Petitioner with his own hands in the ſame month 
delivered unto every individual Lord) they made a 
further decree, that your Petitioner ſhould have 
2000 J. reparations out of the eſtates of the ſaid 
Lord Cottingion, Sir Francis Windebank, and James 
Ingram, for the reaſons alledged in an - ordinance 
which they paſſed in April 1646, and tranſmitted 
to your Houſe; where it hath lain dormant ever 
ſince, and is now referred to the conſideration of 
this honourable Committee, 

Now, foraſmuch as by the judicial laws of God 
(which are the pure laws of right reaſon) he that 
wilfully hurteth his neighbour, is bound to the per- 
formance of theſe five things: Firſt, If it be a 
& blemiſh or wound, like Er like. or to redeem it 
„ with money, thereby to ſatisfy him for his 
% wound. Secondly, For his pain and torment. 
« Thirdly, For the healing. Fourthly, For his 
„ Joſs of time in his calling. Fifibiy, For the 
„ ſhame and diſgrace :” All which are to be con- 
ſidered according to the quality of the perſon dam- 
nified : which reparations are to be paid out of the 
beſt of the goods of him that damnified him, and 
that without delay. 

And as the law of God, ſo the laws of this Na- 
tion do abhor, and have ſeverely puniſhed (above 
all perſons) Judges, many times with the loſs of 
their lives and eſtates, who under colour of law 
have violated their Oaths, and deſtroyed the lives, 
liberties and properties of the people, whom by 
law they ſhould have preſerved: as may be inſtan- 
ced by the forty-four Judges and Juſtices hanged in 
one year by King Alfred; divers of them for leſs 
crimes than hath done in the caſe of your Peti- 
tioner z as may be read in the Law-book, called 
The Mirrour of Juſtice, pag, 239, 240, 241, Sc. 

tranſlated and reprinted this very Parliament: and 
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by- Juſtice Thorp in Edw. III's time, who was con- 
demned to death for the violation of his Oath, for 
taking ſmall ſums of money in cauſes depending be. 
fore him; as appears in the third part of Cote“; 
Inſtitutes, fol. 155, 156. | 

And by the Lord Chief Juſtice Tre/ian, &c. 
who in full Parliament in Rich. II's time was attach. 
ed as a Traitor in the forenoon, and had his throat 
cut at Tyburn in the afternoon, becauſe be had given 
it under bis hand, that the King might create unto 
himſelf at his pleaſure, another rule to walk by, thay 
the law of the land preſcribes bim; as appears by 
the Parliament-Records in the Tower, by many of 
your own Declarations, and alſo by the Chronicles 
of England. | ; 

Now foraſmuch as your Petitioner's ſufferings 
have been unparallelled, and his prejudice ſuſtained 
thereby altogether. unrepairable ; having loſt his 
limbs, &c. And foraſmuch as by the law of God, 
Nature and Nations, reparations for hurts and da- 
mages received, ought to be ſatisfied as far as may 
be in all perſons, though done by accident, and not 
intentionally, and though through ignorance : much 
more when the perſons offending did it knowingly, 
and on purpoſe, in the face, nay, in ſpight of the 
fundamental laws of the land, which they were ſworn 
to preſerve : and. for that the reparations in the ſaid 
ordinance aſſigned do ſcarce amount to what your 
Petitioner ſpent in his three years ſad captivity, and 
his now almoſt eight years chargeable attendance, 
in ſuing for it, beſides the loſs of a rich and profita- 
ble trade for eleven years together, and his wounds, 
torments, ſmart and diſgrace, ſuſtained by his ſaid 
tyrannical ſentences : | 

He therefore humbly prayeth the favour and juſ- 
tice of this honourable Committee for ſome conſide- 
rable augmentation of his ſaid reparations ; and the 
rather becauſe his fellow- ſufferer Dr. Baſtwick had 
4000 J. reparations allotted him, whoſe ſufferings 
(he ſubmiſſively conceiveth) was nothing nigh ſo 
great, in torment, pain and ſhame, as your Peti- 
tioner's. And foraſmuch as the now Lord Coven- 
try, ſon and heir to the foreſaid Lord Coventry, 
hath walked in his Father's ſteps, in enmity to the 
laws, liberties, and freedom of the- Nation : by 
being in arms at the beginning of 'the Wars again 
the Parliament, and made his peace with the Earl 
of Eſſex for a ſmall matter, and hath ſince deſerted 
the Kingdom, living in France privately, receivin 
the profits of a vaſt eſtate which his Father left 
him: And foraſmuch as his ſaid Father (the late 
Lord Coventry) was the activeſt man in infringing 
the laws and liberties of the Nation; although a 
Lawyer and Judge, fitting on the ſupream ſeat of 
Juſtice ; and a perſon (as is groundedly conceived) 
who got a great eſtate by corruption, and particu- 
larly a man that principally paſſed, as chief Judge 
of the Court, both the aforeſaid ſentences againſt 
your Petitioner; and in regard the eſtates of the 
ſaid Lord Cottington, and Sir Francis Windebank, 
by ſubſequent orders of both Houſes upon urgent 
occaſions, are much intangled and altered from the 
condition they were in, in 1646, when the Lords 
ordered your petitioner 2000 Marks out of them; 
and for that the eſtate of James Ingram cannot be 
found, nor at preſent come by: Your Petitioner 
therefore moſt humbly prayeth, that the greateſt 
part, if not all your Petitioner's reparations may be 
fixed upon the ſaid now Lord Coventry's eſtate, to be 
immediately paid your Petitioner ; or elſe that his 
rents, and the profit of his woods and goods, may 
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be ſeized in the reſpective Counties where they lie, 
for the ſatisfying thereof; that your Petitioner may 
no longer run the hazard of ruin to him and his, 
by tedious delays, having already contracted the 
debts of many hundred pounds, occaſioned by the 
chargeable proſecution hereof, And that if you 
ſhall think fit to conjoin any other with him, 
that it may be principally the Judges of the Law; 
who ought to have been pilots and guides unto the 
reſt of the Judges of that Court, who were Lords, 
and perſons not knowing the Law. 


And your Petitioner ſhall ever pray, &c. 
Joux LitBukRN, 


After the reading of which, they entred into a 
ſerious debate of the whole buſineſs, and thereupon 
paſſed ſeveral Votes to be. heads of an Ordinance, 
to be drawn up and reported to the Houſe, by the 
Right Honourable the Lord Carr Chairman to the 
ſaid Committee; who accordingly reported the Pro- 
ceedings and Votes of the ſaid Committee to your 
Houſe, who approved of the ſaid Votes, and order- 
ed an ordinance to be preſented to the Houſe con- 
ſonant thereunto, which was accordingly done by 
the Lord Carr; which ordinance hath been once 
| — in your Houſe: The Copy of which thus 

OWS : ; 


An Ordinance of the Lords and Commons aſſembled in 

Parliament, for the raiſing of three thouſand pounds, 
out of the real Eſtate of the late Thomas Lord 
Coventry, late Lord Keeper of the Great Seal of 
England, for and towards the reparation and da- 
mages of John Lilburn, Gent. which he ſuſtained 
by virtue and colour of two Sentences given and made 
againſt him, in the late Court of Star-Chamber, the 
one the 13th of Febr. 1637. he other the 181h of 
April, 1638. 


W the cauſe of John Lilburn Gent. con- 
cerning two ſentences pronounced againſt 
him in the late Court of Star- Chamber, 13th of 
February, 13 Car. Regis, and 18th of April, 14 
Car. Regis, were voted the 4th of May 1641, by 
the Houſe of Commons to be illegal, and againſt the 
liberty of the ſubject, and alſo bloody, wicked, cruel, 
barbarous, and tyrannical, which were tranſmitted 
from the ſaid Houſe of Commons unto the Houſe of 
Lords; who thereupon, by an order or decree, by 
them made 13th of February 1645, adjudged and de- 
clared the ſaid proceedings of the ſaid Star-Chamber, 
againſt the ſaid John Lilburn, to be illegal and moſt 
unjuſt, and againſt the liberty of the ſubject, and 
Magna Charta, and unfit to continue upon record, 
Sc. And by another order or decree, made by 
them the faid Lords the 5th of March 1645, they 
aſſigned to be paid unto the ſaid Fobn Lilburn, the 
ſum of two thouſand pounds for his reparations ; 
and the ſaid Houſe of Peers then fixed that ſum upon 
the eſtates real and perſonal of Francis Lord Cot- 
tington, Sir Francis Windebank, and James Ingram, 
late Deputy-Warden of the Fleet: and afterwards 
for the preſent levying thereof, with allowance of 
Intereſt, in caſe of obſtructions, while the ſame 
ſhould be in levying, and of ſuch parts as ſhould not 
be forthwith levied ; the 

Vor. VII. ; 


ſaid Houſe of Peers did 
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cauſe an ordinance to be drawn up, and paſſed the 
ſame in their Houſe, the 27th of April 1646, and 
afterwards tranſmitted the ſame to the Houſe of 
Commons for their concurrence; with whom it yet 
dependeth. And foraſmuch as ſince that tranſmiſ- 
ſion, all, or the greateſt, of the eftates of the ſaid 
Lord Cottington, and Sir Francis Windebank, is ſince 
by both Houſes diſpoſed of to other uſes; and the 
eſtate of the ſaid James Ingram is ſo ſmall and 
weak, and ſo entangled with former incumbrances, 
that it can afford little or no part unto the ſaid Jobn 
Lilburn, of the ſaid reparations: And for that the 
ſaid late Lord Coventry, was the principal Judge, 
and chief Actor, in giving of both the ſaid illegal 
ſentences in the ſaid Court of Star- Chamber; and fot 

the barbarous infliting of puniſhments thereupon : 
Therefore, and for ſatisfaction of the ſaid 2000 l. 
and for the increaſe of reparation unto the ſaid Jabn 
Lilburn for his extraordinary wrongs, ſufferings and 
loſſes thereby ſuſtained, and the long time hitherto 
elapſed without any ſatisfaction; the Lords and 
Commons aſſembled in Parliament do ordain, and 
be it hereby ordained by the ſaid Lords and Com- 
mons and by authority of the ſame ; That the ſaid 
Fohn Lilburn ſhall receive the ſum of 3000 J. out of 
all, or any the Manors, Meſſuages, Lands, Tene- 
ments and Hereditaments, whereof he, the ſaid late 
Thomas Lord Coventry, or any other perſon or per- 
ſons to or for his uſe, or in truſt for him, was or 
were ſeized in fee-ſimple, or fee-tail, or otherwiſe, 
at the time of the ſaid ſentences or decrees, or of ei- 
ther of them, in the ſaid late Court of Star-Cham- 
ber, or ſince within the Kingdom of England, or 
Dominion of Wales, any order or otdinance hereto- 
fore made by either or both Houſes of Parliament, 
for the employment of the cſtate of the ſaid late 
Thomas Lord Coventry to the contrary hereof, in 
any wiſe notwithſtanding. And for the more ſpeedy ' 
levying of the ſaid ſum of three thouſand pounds, . 
it is further ordered and ordained, that the ſeveral 
and reſpective Sheriffs, of the ſeveral and reſpective 
Counties, within England and Wales, wherein any 
of the ſaid Lands, Tenements, or Hereditaments 
do lie, ſhall forthwith upon ſight, and by virtue of 
this ordinance, cauſe an inquiſition to be made, and 
taken by the Oaths of twelve or more lawful men, 
where the ſame lands do lie, and what the ſame are 
and do contain, and of the clear yearly value there- 
of, over and above all charges and repriſes: and af- 
ter ſuch inquiſition ſo made and taken, the ſeveral 
and reſpective Sheriffs ſhall deliver unto the ſaid 
John Lilburn true copies in Parchment of the ſame 
inquiſitions by them taken, and ſhall then alſo de- 
liver unto the ſaid Jobn Lilburn the ſaid Lands, 
Tenements and Hereditaments, which ſhall be fo 
compriſed or mentioned in the ſaid inquiſitions, to 
have and to hold, to him the ſaid Fohn Lilburn, 
and his aſſigns, without impeachment of waſte ; 
and until he ſhall have received out of the iſſues and 
profits thereof (to be eſtimated according to the 
yearly values contained in the faid inquiſitions) the 
ſaid ſum of three thouſand pounds; together with all 
reaſonable charges and expences to be ſuſtained from 
henceforth for obtaining the ſaid ſum of three thou- 
ſand pounds. And all and every the faid ſeveral and 
reſpective Sheriffs, * all other perſon and __ 
r 2 waat- 


® © But the Lord Roberti, the Lord Wharton, &c. told me ſeveral times, if their eſtates had not been under ſequeſtration by 
* Ordinance of Parliament, they would never have gone about to fix my reparations by Ordinance, (which they muſt needs then 


* do, to take off the Sequeſtration) but have iſſued out a decree and extent under the Great Seal, 
in preſent poſſeſſion of my 2000 l. which they ſaid was their right by Law to do.” 


immediately to haye put me 


* 


whatſoever, that ſhall any ways act or aſſiſt in obedi- 
ence to this ordinance, according to the true intent 
and meaning thereof, ſhall be therefore defended 
and kept harmleſs, by the authority of both Houſes 
of Parliament. | s | 

Be pleaſed to take further notice, that after th 
foreſaid ordinance was once read, it came to a de- 
bate in your Houſe for to be read the ſecond time, 
which was carried in the negative by a majority of 
voices; and I cannot but apprehend that there were 
divers in the Houſe unſatisfied in the ordinance it- 
ſelf, in regard the Houſe was divided upon the De- 
bate and Vote, which I cannot but apprehend mult 
flow from one of theſe two conſiderations. 

Firſt, Either becauſe that the whole reparations 
is fixed upon the Lord Coventry's eſtate ſingly, 
who had many co-partners in the ſentences, and 
who alſo it may be ſuppoſed hath expiated his crime 
by his death. Or elſe, ſecondly, becauſe in ſome 
mens thoughts, ſome of my late actions are, or 
have been ſo evil in themſelves, that they may ſeem 
to them to over-ballance the merits of all my an- 
cient ſufferings. 

However, on my preſenting my reaſons to the 
Houſe for reading it, my Ordinance was called for 
to be read the ſecond time, which El/ynge the Clerk 
pretended he had laid ready upon the table before 
him; but what-betwixt his knavery, old Henry 
Vane's, the Speaker's, and young Montague's, my 
Ordinance was ſtol'n, and could never after be 
found: ſo that I was ſent to out of the Houſe to get 
another fair copy writ over preſently, which being 
long in doing, my friends went away, not expect- 
ing it would any more be meddled with that day, 
ſo that when moſt of them were gone, my drach 
ries took the advantage to call for it, and in a thin 
Houſe read it the ſecond time, and upon debate 
threw it out of doors; and at preſent to ſtop my 
mouth, voted me 300 J. ready-money (as they pre- 
tended) out of Sir Charles Kemi ſſes's compoſition, to 
enable me for preſent ſubſiſtence, and to follow m 
buſineſs, and alſo made this further order. | 


Die Martis, Septemb. 5, 1648. 

F< by the Commons aſſembled in Parlia- 
ment, that the ſum of three thouſand pounds 
be allowed and paid unto Lieutenant Colonel Jobn 
Lilburn, for reparation of his damages ſuſtained by 
colour of the ſentences given againſt him in the late 
Court of Star- Cbamber, where Lord Carr had the 
Chair, with the addition of Sir Jobs Danvers, and 
Colonel Rigby, to conſider of, and preſent to this 
Houſe an Ordinance for ſettling of lands to him 
and his heirs, to the value of 3000 J. at twelve 
years purchaſe, out of the eſtates of new Delinquents 

in the Inſurrections, not yet ſequeſtred. 
H. Elhnge, Cler. Parl. Com. Dom. 


Of which when I fully underſtood, I was trou- 
bled, but knew not how to help myſelf; and having 
already met with ſo many difficulties, and received 


ſo many baffles, as I had done, I thought it was 
better (being almoſt wearied out with ſtruggling) 


to take half a loaf, than to go away without any 
bread at all. So after many Petitions and Letters to 


the Sequeſtrators, &c. the Committee cauſed an 


Ordinance to be drawn up. 

But when my Ordinance came to the Lords, they 
diſabled me to cut down any more timber-trees, 
than what were already felPd, which T judged fitter 
for me to content myſelf with, than to ſtruggle any 
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* 


longer to get it paſs, as the Houſe of Commons 
had ſent it up. So the Lords in two or three days dif. 
patched ir, and ſent it down to the Houſe of Com- 
mons for their concurrence, according to thoſe 
abridgements they had made in it; and taking my 
opportunity to ſpeak to thoſe in the Houſe of Com- 
mons I had intereſt in, I intreated them to diſpute 
it no more, but paſs it as the Lords had gelded it; 
and accordingly they did, the copy of which thus 


tolloweth : 


Die Jovis, 21 Decemb. 1648. 


An Ordinance of the Lords and Commons aſſembled in 
Parliament, for raiſing of three thouſand pounds, 
out of the ſequeſtred eſtates and compeſitions of Sir 
Henry Gibb, Knight ; and Sir Henry Belling- 
ham, Knight and Baronet; and Thomas Bowes, 
Eſquire; lying and being within the County of 
Durham; 10 be paid unto Lieut. Col. John Lil- 
burn, by the Commiltee of Sequeſtrations of the 
ſaid County, for and towards the reparation and 
damages of the ſaid John Lilburn, which be ſuſ- 
tained by virtue and colour of two unjuſt Sentences, 
or Decrees ; given and made againſt him in the late 
Court of Star- Chamber, the one the 131th of Fe- 
bruary, 1637; the other the 181th of April, 1638, 


82 the cauſe of Lieut. Col. Jobn Lil- 
burn, concerning two ſentences pronouns 
ced againſt him in the late Court of Sb ar- Chamber, 
the 13th of February, decimo tertio Caroli Regis, and 
the 18th of April, decimo quarto Caroli Regis, (which 
were voted the 4th of May, 1641, by the Houſe of 
Commons to be illegal, and againſt the liberty of 
the ſubject, and alſo bloody, wicked, cruel, bar- 
barous and tyrannical) were tranſmitted from the 
ſaid Houſe of Commons unto the Houſe of Lords; 
in which the Houſe of Peers concurred in judg- 
ment; and the 13th of February 1645, declared the 
ſaid proceedings of the ſaid Star-Chamber, againſt 
the ſid Jobn Lilburn, to be illegal, moſt unjuſt, and 
againſt the liberty of the ſubject, and law of the 
land, and Magna Charta, and unfit to continue 
upon record, Ac. The ſaid Lords and Commons 
taking into, their ſerious conſideration, the extraor- 
dinary ſufferings and barbarous tyranny, that by 
colour of the ſaid unjuſt decrees, were inflicted up- 
on the ſaid Lieut. Col. Jobn Lilburn; and the long 
time hitherto elapſed without any ſatis faction, do 
conceive it moſt juſt, equitable and reaſonable, to 
repair him in ſome conſiderable manner: and there- 
fore in purſuance of two orders of the Houſe of 
Commons, one of the 22d of Auguſt 1648, and 
the other of the 5th of. September 1648, have or- 
dained; and be it hereby ordained by the Lords 
and Commons aſſembled in Parliament, and by the 
authority of the ſame ; That the ſaid John Lilburn 
ſhall have, and receive the ſum of 3000/7. to be 
paid unto him of his aſſigns, by the Committee 
of Sequeſtrations for the County of Durham; out 
of the firſt profits of the ſequeſtred eſtates, both 
lands and goods of Sir Henry Gibb, Knight; Sir 
Henry Bellingham, Knight and Baronet; and Thomas 


- Bowes Eſquire; lying and being in the County of 


Dur bam, having all been active in the late Northern 
Inſurrections, and aiding and aſſiſting to the moſt 
wicked invaſion of Duke Hamilton. And the ſaid 
Committee are hereby authoriſed to fell all ſuch 
woods (except timber - trees now ſtanding) as may 
conveniently be ſpared, and now ſtanding upon the 
faid lands (or already felled) or any of _— 
E . n 
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1640. 
And if the ſaid Sir Henry Gibb, Sir Henry Belling- 
ham, and Thomas Bowes, or any of them ſhall com- 

nd for their eſtate, ſo much of the ſaid three 
thouſand pounds as then ſhall remain unſatisfied, 
ſhall be paid unto the faid 


aſſignees, out of their, or the firſt of their compo- 
ſitions. And this Ordinance or Copy thereof atteſt- 
ed under the hand or hands of the Clerk, or 
Clerks, of one or both Houſes of Parliament, ſhall 
be a ſufficient Warrant to the ſaid Committee of 

eſtrations in the ſaid County of Durham, to 
pay the faid 3000 J. as is before expreſſed, unto the 
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John Lilburn, or his 


mn 
ſaid John Lilburn or his aſſigns; and likewiſe to 
indemnify and fave harmleſs, all, and every perſon 


or perſons, that ſhall any way act in the perfor- 
mance of the true intent and meaning of this Ordi- 
nance. | 


Job. Brown, Cler. Parliamentor. 
H. Elyfinge, Cler. Parl. Dom. Com: 
However Lieut. Col. Lilburn, after great trou- 


ble, and much expence, got but little of the money 
ordered him. 


XXI. Proceedings in Parliament againſt Sir Fohn Finch, - Ba- | 


ron of Fordwich, 
16 Cat. IX. 


HE Houſe of Commons hav- 
Y ing ſecur'd that great Stateſman 
the Earl of Strafford, and that 
2 zcalous Churchman Archbiſhop 
Se Laud; began to prepare an Im- 
peachment againſt the great 
Offer of the Law, the Lord- 
ID, Keeper Finch, of High-Treaſon. 
Committee was * to 
prepare a Charge againſt him; of which he having 
notice, ſent to the Houſe of Commons a Letter, de- 
ſiring to be admitted. to ſpeak for himſelf, before 
any Vote paſt againſt him. Upon this Letter there 
aroſe a great debate in the Houſe, and after ſome 
time ſpent therein, it was granted him; and Mon- 
day December the 2 1ſt, was appointed for the hear- 
ing of him. 

On Monday he was admitted in this manner; 
there was a Chair ſet for him to make uſe of if he 
pleaſed, and a Stool to lay the Purſe upon, a little 
on the ſide of the Bar on the left hand as you come 
in; he himſelf brought in the Purſe, and laid it in 
the Chair, but would not fit down himſelf, nor put 
on his Hat, though he was mov'd to it by Mr. 
Speaker, but ſpake all the while bare-headed and 
ſtanding; the Serjeant at Arms attending on the 
Houſe, ,ſftandio 
ſhoulder : And ſpake as follows. 


Mr. Speaker, 
Do firſt preſent. my moſt humble thanks to this 
Honourable Aſſembly, for this favour vouchſafed 
me, in granting me admittance to their preſence, 
and do humbly beſeech them to believe it is no 
deſire to CS myſelf or my fortune, but 
to deſerye the good opinions of thoſe that have 
drawn me hither. | 
I dv profeſs in the preſence of him that 
knoweth all hearts, that I had rather go from door 


by him with the Mace on his 


Lord-Keeper, for High-Treaſon, 1640: 


to door, and crave Da obolum Belizario, Sc. with 
the good opinion of this Aſſembly, than live and 
enjoy all the honours and fortunes I am capa- 
ble of. 

I do not come hither with an intention to juſtify 
my words, my actions, or my opinions; but to 
make a plain and clear narration for myſelf, and 
then humbly to ſubmit to the wiſdom and juſtice of 
this Houſe myſelf, and all that concerns me. 

I do well underſtand (Mr. Speaker) with what 
diſadvantage any man can ſpeak in his own cauſe 
and if I could have told how to have tranſmit 
my thougt:ts and actions, by a clearer repreſenta- 
tion of another (I do ſo much defy my own judg- 
ment in working, and my ways in expreſſing) that 
I ſhould have been a moſt humble ſuicor, another 
might have done it. But this Houſe will not take 
words, but with clear and ingenuous dealing; and 
therefore I ſhall beſeech them to think, I come not 
hither with a ſet or ſtudied ſpeech, I come to ſpeak 
my heart, and to ſpeak it clearly and plainly, and - 
then leave it to your clemency and ruſtice: and I 
hope if any thing ſhall ſlip from me, to work con- 
trary to my meaning, or intention, diſorderly or 
ill-placed, you will be pleaſed to make a favour- 
able conſtruction, and leave me the liberty of ex- 
planation, if there ſhall be any; but I hope there 
ſhall be no cauſe for it. _ 

I hope, for my affection in Religion no man doubt- 
eth me ; what my education, what, and under 
whom for many years, is well known; I lived 
near thirty years in the Society of Gray's-Inn : and 
if one that was a reverend Preacher in my time 
(Dr. Sibbs) were now alive, he were able to give 
teſtimony to this Houſe, that when a party ill-af« 
fected in Religion ſought to weary him, and tire 
him out, he had his chiefeſt encouragement from 
me, 


have 


explains the manner of obtaining ob Judges opinions in Mr. Hampden's Caſe about ——j Vol. I. pag. 


. 
3. as alſo the Lord-Keeper's Reaſons for what he did as 
had not been inſerted, his Lordſhip not putting in any 


er in the Parliament 1629. for which ſee, ante Page. 217: 
wer to the Articles exhibited againſt him, « 
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I have now (M,. 22 ) been fifteen years of 
the King's Council; from the firſt hour to this mi- 
nute, no man is able to ſay that ever I was author, 
adviſer, or conſenter to atiy project. 

It pleaſed the King (my gracious Maſter) after 

J had ſerved him divers years, to prefer me to two 
places; to be Chief-Juſtice of the Common- Pleas, 
and then Keeper of his Great-Seal: I fay it ip the 
Preſence of God, I was ſo far from the thought of 
the one, and from the ambition of the other, that 
if my Maſter's grace and goodneſs had not been, I 
had never enjoyed thoſe honours. 

I cannot tell (Mr. Speaker) nor I do not know what 
. particulars there are, that may draw me into your 
| disfavour or ill opinion, and therefore I ſhall come 
very weakly arm'd; yet to thoſe that either in my 
own knowledge, or by ſuch a knowledge as 1s given 
me, and not from any in this Houſe, I ſhall ſpeak 
_ ſomewhat, that I hope being truth, and accompanied 

with clearneſs and ingenuity, will at laſt procure 
ſome allay of that ill opinion which may perhaps be 
conceived of me. 
Mr. Speaker, I had once the honour to ſit in the 
place that you do: from the firſt time I came thi- 
ther, to this unfortunate time, I do appeal to all 
that were here then, if I ſerved you not with -can- 
dor. Ill office I never did to any of the Houſe, 
good offices I have witneſſes enough I did many; I 
was ſo happy, that upon an occaſion which once 
happened, | alives an expreſſion and teſtimony 
of the good affection of this Houſe towards me. 

For the laſt unhappy day, I had great ſhare in 
the unhappineſs and ſorrow of it. I hope there are 
enough do remember, no man within the walls of 
this Houſe did expreſs more ſymptoms of ſorrow, 
grief, and diſtraction than I did. 

After an adjournment for two or three days, it 
pleaſed his Majeſty to ſend for me, to let me know 
that he could not ſo reſolve of things as he deſired, 
and therefore was deſirous that there might be an 
_ adjournment for ſome few days more. I proteſt I 
did not then diſcern in his Majeſty, and I believe it 
was not in his thoughts, to think of the diſſolving 
of this Aſſembly ; but was pleaſed in the firſt place, 
to give me a command to deliver his pleaſure to the 
Houſe for an adjournment for ſome few days, till 
the Monday following, as I remember, and com- 
manded me withal to deliver his pleaſure, that there 
ſhould be no further ſpeeches, but forthwith upon 
the delivery of the meſſage come and wait upon 
him : he likewiſe commanded me, if queſtions were 
offered to be put, upon my Allegiance I ſhould not 
dare todo it. How much I did then in all humble- 
neſs reaſon with his Majeſty; is not for me here to 
: 23 only thus mueh let me ſay, I was no Au- 

or of any counſel in it. I was only a perſon in 
receiving Commiſſion; I ſpeak not this, as any 
thing I now uce or do invent, or take up for 
my own excuſe, but that which is known to divers, 
and ſome honourable perſons in this Houſe, to be moſt 
true. All that I will ſay for that, is humbly to be- 


| * ſeech you all to conſider, that if it had been any 
man's caſe, as it was mine, between the diſpleaſure” 


of a gracious King, and the ill opinion of an ho- 
nourable Aſſembly; I beſeech you lay all toge- 
ther, lay my firſt ations and behaviour with the 
laſt, I ſhall ſubmit to your honourable and favour- 
able conſtructions. . ' 

For the Shipping buſineſs, my opinion of that 
cauſe hath lain heavy upon me; I ſhall « 


| 
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clearly and 


truly preſent unto you what every thing is, with 
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this proteſtation, that if in reckoning up my own 
opinion what I was of, or what I deli » any 
thing of it be diſpleaſing, or contrary to the opi- 
nion of this Houſe, that I am far from juſtifying of 
it, but ſubmit that and all other my actions to your 
wiſdom and goodneſs, 

Mr. Speaker, the firſt Writs that were ſent out a- 
bout the Shipping-buſineſs, I had no more know. 
ledge of, and was as ignorant as any one Member of 
this Houſe, or any man in the Kingdom. I was 
never the Author nor Adviſer of it, and will bold! 
ſay, from the firſt to this hour, I did never adviſe 
nor counſel the ſetting forth of any Ship-Writs in 
my life, 

Mr. Speaker, it is true that I was made Chief. 
Juſtice of the Common-Pleas ſome four days before 
the Ship- Writs went out to the Ports and Maritime 
Places; as I do remember, the 20th of OZober 1634, 
they do bear teſte, and I was ſworn Juſtice the 16th 
of October: ſo as they went out in that time, but 
without my knowledge or privity, the God of Hea- 
ven knows this to be true. 

Mr. Speaker, afterwards his 2 was pleaſed 
to command my Lord Chief-Juſtice of the King's- 
Bench, that then was, Sir Thomas Richardſon, and 
Chief Baron of the Exchequer that now is, and my- 
ſelf then Chief. Juſtice of the Common-Pleas, to take 
into conſideration the Precedents then brought unto 
us; which we did, and after returned to his Majeſty, 
what we had found out of thoſe precedents. 

It is true, that afterwards his Majeſty did take 
into conſideration, that if the whole Kingdom were 


concerned, that it was not reaſon to lay the whole 


burthen upon the Cinque Ports and Maritime 
Towns. 
' Thereupon, upon what his Majeſty took 
that into his conſideration, I do confeſs I do know 
nothing of it. | 

His Majeſty did command my Lord Chief-Ju- 
ſtice that now is, my Lord Chief-Baron, and my- 
ſelf, to return our opinions; Whether, when the 
whole Kingdom is in danger, and the Kingdom in 
general is concerned, it be not according to Law and 
Reaſon, that the whole Kingdom, and his Majeſty, 
and all intereſted therein, ſhould join in defending 
and preſerving thereof ? 

This was, in time, about 1634. 

In Michaelmas-Term following, his Majeſty com- 
manded me to go to all the Judges, and require 
their opinions in particular. 15 

He commanded me to do it to every one, and to 
charge them upon their duty and allegiance, to keep 
it ſecret. 8 

Mr. Speaker, it was never intended by his Ma- 
jeſty (ſo profeſſed by him) at that time, and ſo de- 
clared to all the Judges, that it was not required by 
him, to be ſuch a binding opinion to the Subject, 
as to hinder him, from calling it in queſtion, nor be 
binding to themſelves, but that upon better reaſon 
and advice they may alter it; but deſired their opi- 
nions, for his own private reaſon. | 

1 know very well, that extrajudicial opinions of 
Judges ought not to be binding. q 
But I did think, and ſpeak my Heart and Con- 
ſcience freely ; myſelf, and the reſt of the Judges 
being ſworn, and by our Oaths tied to counſel the 
King, when he ſhould require advice of us, that we 


— 


were bound by our Oaths and Duties to return our 


opinions. 
I did obey his Maj 
before the God of 
; * 


's command, and do here 
eaven avow it. 1 


** of 
7 * . . 
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l did never uſe the leaſt promiſe of ent or 
reward to any, nor did uſe the leaſt menace; I 
did leave it * to their own Conſciences and Li- 
berty; for I was : 
Majeſty, and had reaſon to leave them the liberty 
of their own Conſciences. 

And I beſeech you be pleaſed to have ſome be- 
lief, that I would not ſay this, but that I know the 
God of Heaven will make it appear; and I beſeech 

that extravagant ſpeeches may not move againſt 
that which is a poſitive and clear truth. 

Mr. Speaker, in the diſcourſe of this (as is be- 
tween Judges) ſome ſmall diſcourſes ſometimes a- 
roſe, yet never was any cauſe wherein any Judges 
conferred, that were ſo little conference as between 
me and them. | | 

Mr. Speaker, againſt a Negative, I can ſay no- 
thing; but I ſhall affirm nothing unto you, but 


by the grace of God, as I affirm it to be true, ſo 1 


make no doubt of making it appear to be ſo. 

This opinion was ſubſcribed without ſolicication, 
there was not any man-of us, did make any doubt 
of ſubſcribing our opinion, but two, Mr. Juſtice 
Hutton, and Mr. Juſtice Croke, 

Mr. Juſtice Croke made not a ſcruple of the thing, 
but of the introduction; for it was thus: 

That whereas the Ports and the Maritime Towns 
were concerned, there according to the precedents in 
former times, the charge lay on them. : 

So when the Kingdom was in danger, of which his 
Majeſty was the ſole Fudge ; whether it was not a- 

ezable to Law and Reaſen, the whole Kingdom to 

ar the charge ? 31 

J left this caſe with Judge Croke. | 

The next Term I ſpake with him, he could give 
me no reſolution, becauſe he had not ſeen the Writs 
in former times; but did give his opinion, that 


when the whole Kingdom was in danger, the 


charge of the defence ought to be borne by all. 

So of that opinion of his, there was no need of a 
11 1 

I no more here, than I di y in m 
* — in the Exchequer-Chamber. * N 

This is the naked truth: for Mr. Juſtice Hulion, 
he did never ſubſcribe at all. E 

I will only ſay this, that I was fo far from preſ- 
ſing him to give his opinion, becauſe he did aſk 
time to conſider of it, that I will boldly ſay, and 
make it good, that when his Majeſty would have 
had him ſometimes ſent for, to give his opinion, I 
beſeeched his Majeſty to leave him to himſelf and his 
conſcience ; and that was the ill office I did. 

The Judges did ſubſcribe in November or Decem- 

» 1635. 

I deco conference, nor (truly I think) by acci- 
dent any diſcourſe with any of the Judges touching 
their opinions: for till February 1636, there was 
no ſpeech of it, for when they had delivered their 
opinions, I did return according to my duty to my 


Maſter the King, and delivered them to him: in 


whoſe cuſtody they be. 

In F 1636, upon a command that came 
from his Majeſty, by one of the then Secretaries of 
Srate, the Judges all aſſembled in Gray s- Inn; we 
did then fall into a debate of the caſe then ſent 


unto us, and we did then return our opinion unto 
his Majeſty ; there was then much diſcourſe and 
great debate about it. 6 | 
Mine opinion and conſcience at that time was 
agreeable to that opinion I then delivered, 
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eft to the liberty of my own by his 
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I did uſe the beſt arguments I could, for the - * 
28 of my opinion; and that was all 1 

It is true, that then at that time, Mr. Juſtice Hut- 
ton, and Mr. Juſtice Croke, did not differ in the 
main point, which was this: 

When the Kingdom was in danger, the charge 
ought to be borne by the whole Kingdom. 

But in this point, whether the King was the ſole 
Judge of the danger, they differed. 

So as there was between the firſt ſubſcription, and 
this debate, and conſultation, ſome fifteen months 
difference. 

It is true, that all of them did then ſubſcribe, 
both Juſtice Hutton, and Juſtice Croke, which was 
returned to his Majeſty, and after publiſhed by 
my Lord-Keeper (my predeceſſor) in the Star- 
Chamber. n 

For the manner of publiſhing it, I will ſay no- 
thing, but leave it to thoſe, whoſe memories wlll 
call to mind what was then done. : 

The Reaſon of the ſubſcription of Juſtice Hutton, 
and Juſtice Croke, (though they differed in opinion) 
grew from this, that was told them, from the reſt of 
the Judges; * * 5 

That where the greater number did agree in their 
vote, the reſt were involved and included. 

And now I have faithfully delivered, what J did in 
that buſineſs, till I came (which was afterwards) to my 
argument in the Excbeguer- Chamber: for the queſtion 
was, A ſcire facias ied out of the Exchequer in 
that caſe of Mr. Hampden's ; of which I can ſay no- 
thing, for it was there begun, and afterwards re- 
journed, to have advice of all the Judges. 

Mr. Speaker, . the reſt (according to my 
duty) I argued the caſe. 

I ſhall not trouble you, to tell you what my ar- 
gument was, I preſume there are copies enough of 
it; only I will tell you there are four things, very . 
briefly, that I then declared. wie 

Firſt," concerning the matter of danger, and ne- 
ceſſity of the whole Kingdom. 

_ I profeſs that there was never a Judge in the 
Kingdom did deliver an opinion, but that it muſt 
be ina caſe of apparent danger. | 

When we came to an argument of the caſe, it 
was not upon a matter of Mie, but it was upon a 
demurrer; 8 | 08 f 

Whether the danger was ſufficiently admitted in 
pleading, and therefore was not the thing that 
was in diſpute, that was the firſt 4. ap ſtep 
that led unto it ; RR 

I did deliver myſelf as free and as clear as any 
man did, that the King ought to govern by the 
ſitive Laws of the Kingdom, that he could not f 2 
nor change, nor innovate in matters of Law, but 
by common conſent in Parliament. wn 

I did further deliver, that if this were uſed 
make a further revenue or benefit to the King, or in 
any other way but in caſe of neceſſity, and for the 
preſervation of the Kingdom, the judgment did 
warrant no ſuch thing: war vg 

My opinion in this buſineſs, I did in my conclu- 
ſion — my argument ſubmit to the judgment of this 
Ho e. 3 7 : Lo = ; VI . = 

I never deliver*d my opinion, that money t to 
be raiſed, but Ships — — for the cn 
Kingdom, and in that the writ was performed. 

And. that the charge ought not to be in any caſe, 
but where the whole Kingdom was in danger. 
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And Mr. Juſtice Hutton, and Mr. Juſtice Croke, 
were of the ſame opinion with me. 

I do humbly ſubmit, having related unto you my 
whale carriage in this buſineſs ; humbly ſubmitting 
one? to your grave and favourable cenſures, be- 
eeching you not to think that I delivered theſe 
things, with the leaſt intention to fubvert or ſub- 


ject the Common Law of the Kingdom, or to 


bring in or to introduce any new way of Govern- 


ment; it hath been far from my thoughts, as any 


ing under the Heavens. 
* 8 I have heard too that there hath 


been ſome ill opinion conceived of me about Foreſt 


buſineſs, which was a thing far out of the way of 
in) ſtudy, as any thing I know toward the Law. 


| t it pleaſed his Majeſty, in the ſickneſs of 
Mr. Ney, to give ſome 


7 ort warning to prepare 
myſelf for that employment. h 

When I came there, I did both the King and 
Commonwealth acceptable ſervice; for I did and 
dare. be bold to ſay, with extream danger to myſelf 
and fortune, (fome do underſtand my meaning 
herein). run through. that buſineſs, and left the Fo- 

eſtas much as was there. 

A thing in my judgment, conſiderable. for the 
advantage of. the monwealth, as could be un- 
dertaken. _ | 

When I went down about that employment, I 
ſatisfied. myſelf about the matter of perambulation, 

There were great difficulties of opinions, what 
perambulation was. 

_ I did arm myſelf. as well as I. could, before I did 
any thing in it. 

I did acquaint thoſe that were then Judges, in 
the preſence of the noble Lords, with ſuch objec- 
tions as I thought it my duty to offer unto them. 

If they thought they were not objections of ſuch 
weight, as were fit to ſtir them, I would not do 
the King that diſſervice. 

They thought the objections had ſuch anſwers as 
might well induce the like upon a conference with the 
whole Country; admitting me to come and confer 
with them, the Country did unanimouſly ſubſcribe. 

It fell out 'aſterwards, that the King command- 
ed me, and all this before I was Chief - Juſtice, to go 
into Eſſex, and did then tell me he had been infor- 
med, that the bounds of the Foreſt were narrower, 
than in truth they ought to be; and I did accord- 
ing to his command. | 
: will nee rv, which. is_Epowp to many, 

ha thought or intention of enlarging, the 
bond & the Foreſt, further than H, _—_ that 
part about. it, for which there was a perambulation 
about 26 Eaw. IV. 

I deſired the Country to confer with me about it, 
if . they were pleaſed to do it; and then according. 
to my d, 1 did_ produce, thoſe, Records which; f 
chovght fit. for his Mejeſty's ſervice, leaying them 
to diſcharge themſelyes as by Law and. Juſtice: they 

tf | " . = 


did never, in the leaſt; kind; go; about to over- 
throw the Charter of the Foreſt. | 

And did publiſh:agd maintain Char ta de Forgha, 
as a, ſacred thing, and no man: to violate it, and 
ought to be preſerved for the King and Common - 
do. in, this humbly ſubmit, and what I have 
done, to the Goodneſs and Juſtice of this Houſe. 


[Mr, worth ſays, many were.exceediogly-ta- 
is Eloquence and Carriage, and it was 


ken, with 


4 


21. Proceedings againſt Sir John Finch, 16 Car. 1, 
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a ſad ſight ta fee a Perſon of his greatneſs, parts 
and favour, to appear in ſuch a poſture, before ſuch 
an Aſſembly, to plead for his Life and Fortunes. } 


Aſter his Lordſhip was retir'd, it was moved that 
this admiſſion of the Lord-Keeper, might not be 
drawn into precedent; and in anſwer to what his 


Lordſhip ſaid, Mr. Rigby made this followi 
2 P * ng 


Mr. Speaker, ; | 

1 my judgment prompts me to. fit (till 

and be ſilent, yet the duty I owe to wy King, 
my Country and my Conſcience, move me to ſtand 
up and ſpeak. 
Mr. Speaker, had not this Syren fo ſweet a 
ſurely he could never have effected ſo much miſchief 
to this Kingdom: you know, Sir, op/imorum: putre- 
fattio peſſima, the beſt things putrefied become the 
worſt: and as it is in the natural, ſo in the body 
politick ; and what's to be done then, Mr. Speaker, 
we all know enſe recidendum-eſt, the ſword, Juſtice 
mult ſtrike, ne pars fincera trabatur. 
| Mr. Speaker, it is not the voice, non vox ſed vo- 
tum, not the tongue, but the heart and actions that 
are to be ſuſpected: for doth not our Saviour fay it, 
Shew me thy. faith by. thy works, O man? (St. James, 
not our Saviour, faith it.) Now, Mr. Speaker, hath 
not this Kingdom ſeen, (ſeen, ſay I?) nay felt and 
ſmarted under the cruelty. of this man's Juſtice ? So 
malicious as to record it in every Court of Min- 
fer ; as if he had not been contented with inſlaving 
of us all, unleſs he entailed it to all poſterity. Why 
ſhall I believe words now, cum factum videam ? 
Shall we be ſo weak men, as when we have been 
injured and abuſed, will be gained again with fair 
words and: compliments ? Or, like little Children, 
when we have been whipt and beaten, be pleaſed a- 
gain with ſweetmeats? Oh no, there be ſome birds 


in the ſummer of Parliament will ſing ſweetly, who 


in the winter of perſecution, will for their prey ra- 
venouſly fly at all, upon our goods, nay ſeize upon 
our perſons; and hath it not been with this man fo, 
with ſome in this Aſſembly ? | 

Mr. Speaker, it hath been objected unto us, that 
in judgment you ſhould think of mercy, and be ye 
merciful as your beavenly Father is merciful, now 
God Almighty grant that we may be ſo, and that our 
hearts and judgments may be truly rectified to know 
truly what is mercy, I ſay to know what is mercy; | 
for there is the point, Mr. Speaker: I have heard of 
fooliſh pity, fooliſh pity do we not all know-the 
effects of it? And L have met with this epithet to 
mercy, crudelis miſericordia ; and in ſome. kind I 
think there may be a cruel mercy: I am fure that 
the Spirit of God ſaid, be not pitiful in judgment, 
nay it faith, be not pitiful of the poor in judgment ; 
if not of the poor, then d /atiori, not of the rich; 
there's the emphaſis. We ſee by the ſet and ſolemn 
appointment of our Courts of Juſtice, what provi- 
ſion the wiſdom of our anceſtors hath made for the 
preſervation, honour, and eſteem of Juſtice, wit- 
neſs our fr Terms, Seſſions, and Aſſies, 
and in what pony and ſtate the Judges, in their 
Circuits, by the Sheriffs, Knights and Juſtices, and 
all the Country, are attended oft - times for the 
hanging of a poor Thief for the ſtealing of a Hog 


or a Sheep, nay in ſome caſes for the ſtealing of a. 


penny, and Juſtice too, in terrorem: and now ſhall 
not ſome of them be hanged that have robb'd us of. 
all our propriety, and ſkeered at once all our _ | 
| an 
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and all we have away, and would have made us in- 
deed poor Belizario*s to have begged for half pen · 
nies, when they would not have left us one penny 
chat we could have called our own? FE 
Let us therefore now, Mr. Speaker, not be ſo piti- 
ful as that we become temiſs; not ſo pitiful in judg- 
ment, as to have no judgment; but ſet the deplora- 
ble eſtate of Great-Britain now before our eyes, and 
conſider how our molt gracious Sovereign hath been 
abuſed, and both his Majeſty and all his Subjects 
injured by theſe wicked inſtruments z for which my 
humble motion is, that with theſe particulars we be- 
come not ſo merciful, as to the generality (the whole 
Kingdom) to grow mercileſs. 
Fiat Juſtitia; 


Whereupon he was the ſame day voted a Traitor, 
the following particulars. : 

1, For refuſing to read the Remonſtrance againſt 
the Lord-Treaſurer Weſton, 4 Car. when the Parlia- 
ment defired it. ; : 

2. For ſolliciting, perſuading, and threatning 
the Judges to deliver their opinion, for the levying 
of -Ship-money *. 8 

3. For ſeveral illegal actions in Foreſt- matters. 

4. For ill offices done, in making the King diſ- 
ſolve the laſt Parliament, and cauſing his declara- 
tion thereupon to be put forth. . | 


Whe it was reſolved upon the queſtion, 

That John Lord Finch, Baron of Fordwich, Lord- 
Keeper of the Greal Seal of England, ſhall be ac- 
cus'd in this Houſe, in the name of all the Com- 
mons of England, of High-Treaſon, and other great 
Miſdemeanors: 


Reſobved, | | 

That a meſſage be ſent by the Lord Falkland, to 
. accuſe Jobs Lord Finch, Baron of Fordwich, Lord- 
Keeper of the Great Seal of England, in the name 
of this Houſe, and all the Commons of England, of 
High- Treaſon, and other great Crimes and Miſde- 
meanors z and to deſire that he may be forthwith ſe- 
queſtred from Parliament, and be committed; and 
that in ſome convenient time, this Houſe will reſort 
to their Lordſhips, with particular Accuſations and 
Articles againſt him. ; 

The next morning the 22d, the Lord-Keeper, 
(conſidering with what impetuoſity and violence 
every thing was managed) got up early, and eſ- 
caped in diſguiſe into Holland, from whence he 
wrote a Letter to the Lord-Chamberlain, dated from 
the Hague, January 3, 1640. 


My moſt well beloved Lord, 
HE Inteteſt your Lordſhip hath ever had in 
the beſt of my fortunes, and affections, gives 
me the privilege of troubling your Lordſhip with theſe 
few lines, from one that hath nothing left to ſerve 
you withal but his prayers; theſe your Lordſhip 
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ſhall never fail of; with an heart as full of true affec- # 
tion to your Lordſhip as ever any was. My Lord; 
it was not the loſs of my place, and with that of my 
fortunes, nor being exiled from my dear Country 
and Friends, though many of them were cauſe of 
ſorrow, that afflicts me; but that which I moſt 
ſuffer under, is that diſpleaſure of the Houſe of 
Commons conceived againſt me. I know a true 
heatt I have ever born towards them, and your 
Lordſhip can witneſs in part, what ways I have gone 
in: but filence and patience beſt becomes me, with 
which I muſt leave myſelf and my actions to the fa- 
vourable conſtructions of my noble Friends, in 
which number your Lordſhip hath a prime place: 
I am now at the Hague, where J arrived on Thur/- 
day the laſt of the laſt month, where I purpoſe to 
live in a faſhion agreeable to the poorneſs of my 
fortunes ; for my humbling in this World, I have 
utterly caſt off the thoughts of it, and my aim ſhall 
be to learn to number my days, that I may apply my 
heart to wiſdom, that, wiſdom that ſhall wipe away 
all tears from my eyes and heart, and lead me by 


the hand to true happineſs, which can never be taken 


from me, I pray God of Heaven to bleſs this 
Parliament both with a happy progreſs and conclu- 
ſion ; if my ruin may conduce but the leaſt to it, 1 
ſhall not repine at it. I truly pray for your Lord- 
ſhip and your noble family, that God would give 
an increaſe of all wordly bleſſings, and in the ful- 
neſs of days to receive you to his Glory; if I were 
capable of ſerving any body, I would tell your 
Lordſhip, that no man ſhould be readier to make 
known his devotion and true gratitude to your 
Lordſhip, than 
Your Lordſbip's moſt bumble; 
and moſt affectionate, 
poor Kinſman and Servant, 


J. Fracn; 


Jan. 14. The Committee having prepared Ar- 
ticles of Impeachment againſt the Lord-Keeper; 
. were preſented to the Houſe, and are as fol- 
OW. 


The Accuſation and Impeachment 9 ohn 
Lord Finch, Baron of F wo hy F por: a 
Keeper of the Great Seal of England, by 
the Houſe of Commons. | 


Imprimis. HAT the ſaid Joby Lord Finc 
'F Baron of r. 12 
Sc. hath traitorouſly and wickedly endeavoured 
to ſubvert the fundamental Laws and eſtabliſhed 
Government of the Realm of England, and inſtead 
thereof to introduce an arbitrary tyrannical Govern- 
ment againſt Law ; which he hath declared by trai- 
torous and wicked words, counſels, opinions, judg- 
ments, practices and actions. 
II. 


vo Edition) ſays, Undoubtedly my Lord Finch's Speech in the Fxche- 


8 
quer-Chamber, made Ship-money much more ab rd, and formidable, than all the Commitments by the Council-Table, and all 
the Diſtreſſes taken by the Sheriffs in England, And pag. 74. lays, = took up 7 where Mr. Noy left it, and being a 
O eck, 


Judge, carried it up to that Pinnacle, from whence he almoſt b 


own aving in his Journey thither, had too much 


influence on his Brethren, to induce them to concur in a Judgment they had all cauſe to repent. To which his Declaration, af- 


ter he was Keeper of the Great Seal of England, muſt be added, u 


urrer put in to a Bill before him, which had no other 


equity in it, than an order of the Lords of the Council; © That whilſt he was ns. oy no man ſhould be fo ſaucy as to diſpute 


« thoſe Orders, but that the wiſdom of that Board ſhould be always ground enoug 


for him to make a Decree in Chancery,” 


+ Sir John Finch was a man exceedingly obnoxious to the People, upon the buſineſs of Ship-nioney ; and not of reputation 
and Authority enough to countenance and advance the King's Service. 


vol. VII. 
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II. That in purſance of thoſe his traitorous and 
wicked purpoſes, he did in the third and fourth year 
of his Majeſty's reign,. or one of them, being then 
Speaker of the Commons Houſe of Parliament, 
contrary to the commands of the Houſe then aſ- 
ſembled and ſitting, deny and hinder the reading of 
fome things which the ſaid Houfe of Commons re- 

vired to be read, for the ſafety of the King and 
Lingo, and preſervation of the Religion of this 
Realm ; and did forbid all the Members of the 
Houſe to ſpeak, and faid, that if any did offer to 


k, he would rife and go away, and ſaid nothing 


ſpea 

fhould be done in the Honſe, and did offer to riſe 
and go away, and did thereby and otherwiſe, as 
much as in him lay, endeavour to ſubvert the an- 
cient and undoubted rights and courſe of Parlia- 
ment. | 

III. That he being of his Majeſty's Council at 
the Juſtice-ſeat held for the County of Eſſex, in the 
month of October, in the roth year of his now Ma- 
jeſty's reign, at Stratford-Langion in the ſame 
County, being then of his Majeity's Council, in 
that ſervice did practice by unlawful means to en- 
large the Foreſt of that County, many Miles be- 
yond the known bounds thereof, as they had been 
enjoyed near 300 years, contrary to the Law, and 
to the Charter of the liberties of the Foreſt; and 
other Charters, and divers Acts of Parliament: and 
for effecting the ſame, did unlawfully caule and 
procure undue return to be made of Jurors, and 
great numbers of other perſons who were unſworn, 
to be joined to them of the Jury, and threatned and 
awed the ſaid Jurors to give a verdict for the King, 
and by unlawful means did ſurprize the County 
that they might not make defence, and did uſe ſe- 
veral menacing wicked ſpeeches and actions, to the Ju- 
ty and others, for obtaining his unjuſt purpoſe afore- 
ſaid. And after verdict obtained for the King in 
the month of April following (at which time the 
ſaid Juſtice-ſeat was called by adjournment) the ſaid 
Jobn Finch, then Lord Chiet-Juſtice of his Maje- 
ſty's Court of Common-Plzas, and one of the Judges 
aſſiſtants for them ; he continued by farther unlaw- 
ful and unjuſt practices, to maintain and confirm 
the ſaid verdict, and did then and there, being aſſiſ- 
tant to the Juſtice in Eyre, adviſe the refuſal of the 
traverſe offered by the County, and all their evi- 
dences, but only what they ſhould verbally deliver ; 
which was refuſed accordingly. 

IV. That he about the month of November, 
1635, being then Lord Chief-Juſtice of the Com- 
mon- Pleas, and having taken an Oath for due admi- 
niſtration of Juſtice to his Majeſty's jege ple, 
according to the Laws and Statutes of the Realm, 
contrived an opinion in bæc verba, (when the good 
and ſafety, Sc. Vide State-Trials, Vol. I.) and did 
ſubſcribe his name to that opinion, and by perſua- 

fions, threats, and falſe ſuggeſtions, did ſolicite, and 

- procure Sir John Bramſtone, Knight, then and now 
rd Chief- Juſtice of England ; Sir Humphrey Da- 
venport, Knight, Lord Chicf-Baron of his Majeſty's 
Court of Excbegner; Sir Richard Hutton, Knight, 
late one of the Juſtices of his Majeſty's Court of 
Common-Pleas ; Sir John Denham, Knight, late one 
of the Barons of his Majeſty's Court of Exchequer 
Sir William Jones, Knight, late one of the Jultices 
of the ſaid Court of King's-Bench ; Sir George Croke, 
Knight, then and now one of the Judges 'of the 
ſaid Court of King*s-Bench ; Sir Thomas Trevor, 
Knight, then and now one of the Barons of the 
Exchequet ; Sir George Vernon, Knight, late one of 
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der ſeal, or reverſal. 


the Juſtices of the ſaid Court of Common+Pleas , Sir 
Robert Berkley, Knight, then and now one of the 
Juſtices of the ſaid Court of Ming's Bench; Sir 
Francis Crawley, Knight, then and now one of the 
Juſtices of the ſaid Court of Common- Pleas ; Sir Ri- 
chard Weſton, Knight, then and now one of the 
Barons of the ſaid Court of Exebequer ; ſome or 
one of them to ſubſcribe, with their names, the 
faid opinion preſently, and enjoined them ſeveral- 
ly ſome or one of them ſecrecy, upon their Alle. 
glance, . 1845 

V. That he the fiſth day of June, then being 
Lord Chief - Juſtice of the ſaid Court of Common- 
Pleas, ſubſcribed an extrajudicial opinion in anſwer 
to queſtions in a Letter from his Majeſty, in bec - 
verba, &c. Vol. I. page 487. 

And that he contrived the ſaid queſtions: and 
procured the ſaid Letter from his Majeſty : and 
whereas the faid Jultice Hutton, and Juſtice Croke, 
declared to him their opinions to the contrary 
yet he required and preſſed them to ſubſcribe, upon 
his promiſe that he would let his Majeſty know the 
truth of their opinions, notwithſtanding ſuch ſub- 
ſcriptions; which nevertheleſs he did not make known 
to his Majeſty, but delivered the ſame to his Maje- 
ſty, as the opinion of all the Judges. | 

VI. That he being Lord Chief-Juſtice of the ſaid 
Court of Common-Pleas, delivered bis opinion in the 
Exchequer-Chamber againſt Mr. Hampden in the caſe 
of Ship-money ; that he the ſaid Mr. Hampden upon 
the matter and ſubſtance of the caſe was chargeable 
with the money then in queſtion ; a Copy of which 
228 the Commons will deliver to your 

rdſhips : and did ſolicit and threaten the ſaid 
Judges, ſome or one of them, to deliver their opi- 
hions in like manner againſt Mr. Hampden. And af- 
ter the ſaid Baron Denham had delivered his opinion 
for Mr. Hampden ; the ſaid Lord Finch repaired 
purpoſely to the ſaid Baron Denham's chamber in 
Serjeants-Inn in Fleet-flireet ; and after the ſaid Mr. 
Baron Denham had declared and expreſſed his opi- 
nion, urged him to retract the ſaid opinion; which 
he refuſing, was threatned by the ſaid Lord Finch, 
becauſe he refuſed. . | 

VII. That he being then Lord Chief- Juſtice of the 
Court of Common- Plzas, declared and publiſhed in 
the Excbeguer Chamber, and Weſtern Circuit where 
he went Judge ; that the King's right to Ship-mo- 
ney, as aforeſaid, was ſo inherent a right to the 
Crown, as an Act of Parliament could not take it 
away; and with divers malicious ſpeeches inveighed 
againſt, and threatned all ſuch as refuſed to pay 
Ship-money : all which opinions contained in the 
fourth, fifth, and ſixth Articles, are againſt the 
Law of the Realm, the Subjects right of property, 
and contrary to former reſolutions in Parliament, 
and to the Petition of Right: which ſaid reſolutions 
and Petition of Right, were well known to him, re- 
ſolved and enacted in Parliament, when he was 
Speaker of the Commons Houſe of Parliament, 

VIII. That he being Lord Chief- Juſtice of the 
Court of Common-Pleas, did take the general prac- 
tice of that Court to his private chamber; that 
he ſent warrants into all or many Shires of England 
to ſeveral men, as to Francis Giles of the County of 
Devon, Rober! Benſon of the County of York, At- 
torneys of that Court, and to divers others, to re- 
leaſe all perſons arreſted on any outlawry for about 
forty ſhillings fees; whereas none by Law ſo arreſt- 
ed, can be bailed or releaſed without ſuperſedeas un- 


IX. 


4 


1640. 

IX. That he being Lord Chief-Juſtice of the 
Court of Common-Pleas, upon a pretended ſuit be- 
gun in Michaelmas- Term, in the 11th year of his 
Majeſty's reign, although there was no plaint or de- 

claration againſt him, did notoriouſly and contrary 
to all Law and Juſtice, by threats, menaces, and 
impriſonment, compel Thomas Laurence; an Exe- 
cutor, to pay nineteen pound, twelve ſhillings; and 
likewiſe - cauſed Richard Bernard, being only Over- 
ſcer of the laſt Will of that Teſtator, to be arreſt- 
ed for the payment of the ſaid money, contrary to 
the advice of the reſt of the Judges of that Court, 
and againſt the known and ordinary courſe of Juſtice, 
and his ſaid Oath and Knowledge: and denied his 
Majeſty's ſubjects, the common and ordinary Juſ- 
tice of this Realm, as to Mr. Limerick, and others 
and for his private benefit endamaged and ruined the 
eſtates of very many of his Majeſty's ſubjects, con- 
trary to his Oath and Knowledge. 

X. That he being Lord-Keeper of the Great 
Seal of England, and ſworn one of his Majeſty's 
Privy-Council, did by falſe and malicious ſlanders 
labour to incenſe his Majeſty againſt Parliaments, 
and did frame and adviſe the publiſhing the decla- 
ration after the diſſolution of the laſt Parliament. 

All which Treaſons and Miſdemeanors above- 
mentioned, were done and committed by the ſaid 
John Lord Finch, Baron of Fordwich, Lord-Keeper 
of the Great Seal of England; and thereby he the 
aforeſaid Finch hath traitorouſly, and contrary to his 
Allegiance laboured to lay imputations and ſcandals 
upon his Majeſty's Government, and to alienate 
the hearts of his Majeſty's liege People from his 
Majeſty, and to ſet a diviſion between them, and 
to ruin and deſtroy his Majeſty's Realm of Eng- 
| land; for which they do impeach him the ſaid 
Lord Finch, Baron of Fordwich, Lord-Keeper of 
the Great Seal of England, of High-Treaſon againſt 
our ſovereign Lord the King, his Crown and Dignity, 
of the Miſdemeanors above-mentioned. And the 
ſaid Commons by proteſtation, ſaving to themſelves the 
liberty of exhibiting at any time hereafter, any other 
accuſation or impeachment againſt the ſaid Lord Finch, 
and alſo of replying to the anſwer, that tbe ſaid John 
Lord Finch ſball make unto the ſaid Articles or to any 
of them ; and of offering proof of the premiſſes, or any 
of their impeachments or accuſations that ſball be exbi- 

ted by them, as the caſe ſhall, according to the courſe of 
Parliaments, require; do pray, that the ſaid John 
Lord Finch, Baron of Fordwich, Lord-Keeper of 
the Great Seal of England, may be put to anſwer to 
all and every of the premiſſes, and ſuch Proceedings, 
Examinations, Trials, and Judgments, as may be upon 
every of them, bad and uſed, as is agreeable to Law 


and Juſtice. 


After reading theſe Articles, reſolv'd upon the 
Queſtion, 


That theſe Articles thus read and engroſs'd ſhall 
be ſent to the Lords in maintenance of the Com- 
mons charge againſt Jobn Lord Finch of Fordwich, 
late Lord-Keeper of the Great Seal of England. 

Mr. Arthur Goodwin is appointed to go up with 
a meſſage to the Lords to a conference with their 
Lordſhips, by a Committee of both Houſes, con- 
cerning Articles to be deliver'd in maintenance of 
the Commons accuſation of John Lord Finch of 
Feordwich, late Lord-Keeper of the Great Seal of 
England; and concerning the liberty and property 
of the ſubject. ; 

Vor. VII. 
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At the requeſt of the Lord Falkland, Mr. 


Hyde is appointed to be aſſiſtant unto him, for the 


reading of the Articles to be dtlivei'd againſt the 
late Lord-Keeper. | 

Mr. Goodwin brought anſwer, that according to 
the order of this Houle, he had deliver'd the meſſage 
to their Lordſhips, and their Lotdſhips will give a 
meeting to- morrow morning, at nine of the Clock, 
by a Committee of the whole Houſc as is deſired. 

Accordingly the Articles againſt the Lord- 
Keeper were preſented to the Lords; and after 
reading the ſame, the Lord Falkland ſpoke as 
follows. 


My Lords, 

HESE Articles againſt my Lord Finch be- 
ing read, I may be bold to apply that of the 
Poet, Nil refert tales verſus qua voce legantur; and 
I doubt not but your Lordſhips muſt be of the 
ſame opinion, of which the Houſe of Commons ap- 
pears to have been, by the choice they have made 
of me, that the charge I have brought i ſuch, as 
needs no aſſiſtance from the bringer, leaving not fo 
much as the colour of a N any defence, in- 
cluding all poſſible evidence, and all poſſible ag- 
gravation (that addition alone excepted) which he 
alone could make, and hath made; I mean, his con- 

feſſion, included in his flight. | 
Here are many and mighty Crimes, Crimes of 
Supererogation, (ſo that High- Treaſon is but a part 
of his charge) purſuing him fervently in every ſe- 
veral condition, (being a filent Speaker, an unjuſt 
Judge, and an unconſcionable Keeper.) That his 
life appears a perpetual warfare, (by mines, and by 
battery, by battle, and by ſtratagem,) againſt our 
fundamental Laws, which (by his own confeſſion) 
ſeveral Conqueſts had left untouch'd, againſt the 


excellent conſtitution of this Kingdom, which hath 


made it appear unto ſtrangers rather an Idea, than a 
real Commenwealth, and produced the honour and 
happineſs of this to be a wonder of every other Na- 
tion; and this with ſuch unfortunate ſucceſs, that as 
he always intended to make our ruins a ground of 
his advancement, his advancement the means of 
our further ruin. a 
After that, contrary to the further end of his 
lace, and the ending of that meeting in which he 
held his place, he had as it were gagg'd the Com- 
monwealth, taking away (to his power) all power of 
ſpeech from that body, of which he ought to have 
been the mouth, and which alone can perfectly re- 
preſent the condition of the people, whom they 
only repreſent: which if he had not done, in all 
bility, what ſo grave and judicious an Aſſem- 
ly might have offered to the conſideration of fo 
gracious and juſt a Prince, had occaſioned the redreſs 
of the grievances they then ſuffered, and prevented 
thoſe which they have fince endured, according to 
the ancient maxim, Odiſſe quos læſeris. He purſued 
this offence towards the Parliament, - by inveighing 
againſt the Members, by ſcandalizing their proceed- 
ings, by trampling upon their Acts and Declara- - 
tions, by uſurping and devolving the right, by dimi- 
niſhing and abrogating the Hong both of that and 
other Parliaments, and making them (as much as 
in him lay) both uſeleſs and odious to his Majeſty ; 
and purſued his hatred to this fountain of Juſtice 
by corrupting the ſtreams of it, the Laws; and 
perverting the conduit-pipes, the Judges. 
He practiſed the annihilating of ancient and noto- 
rious perambulations of 4 Foreſts, the bet- 
2 tet 
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ter to prepare himſelf to annihilate the ancient, and 
notorious perambulation of the whole Kingdom, 
the metes and boundaries between the liberties of the 
ſubject and ſovereign power; he endeavoured to 
have all tenures durante beneplacito, to bring all 
Law from his Majeſty's Courts, into his Majeſty's 
breaſt ; he gave our goods to the King, our lands 
to the Dcer, our liberties to his Sheriffs; ſo that 
there was no way by which we had not been op- 

reſt, and deſtroyed, if the power of this perſon 

ad been equal with his will, or that the will of 
his Majeſty had been equal to his power. 

He not only by this means made us liable to all 
the effect of an Invaſion from without, (but by de- 
ſtruction of our liberties, which included the de- 
ſtruction of out propriety, which included the de- 
ſtruction of our induſtry) made us liable to the 
rerribleſt of all Invaſions, that of want and poverty. 
So that if what he plotted had taken root, and he 
made it, as ſure as his declaration could make it, 


(what himſelf was not, Parliament proof) in this 


wealthy and happy Kingdom, there could have 
been left no abundance but of grievances, and 
diſcontentment, no ſatisfaction but amongſt the 
guilty. Ir is generally obſerved of the Plague, that 
the infection of others, is an earneſt, and conſtant 
defire of all that are ſeized by it: and as this deſign 
reſembles that diſeaſe, in the ruin, deſtruction, 
and deſolation it would have wrought, ſo it ſeems 
no leſs like it in this effect: he having ſo laboured to 
make others ſhare in that guilt, that his ſolicita- 
tion, was not only his action, but his works, ma- 
king uſe both of his authority, his intereſt, and 
* importunity, to perſuade; and in his Majeſty's 
name (whoſe Piety is known to give that excellent 
prerogative to his Perſon, that the Law gives to his 

lace, not to be able to do wrong) to threaten the 
reſt of the Judges, to ſign opinions contrary to 
Law, to aſſign anſwers contrary to their opinions, 
to give Judgment which they ought not to have 
given, and to recant Judgment when they had gi- 
ven it as they ought: ſo that whoſoever conſiders 
his care of, and concernment, both in the growth 
and in the immorality of this project, cannot but 
by the ſame way, by which the wiſeſt judgment 

found the true mother of the Child, diſcover him 
not only tc have been the foſterer, but the father 
of this moſt pernicious and envious deſign. 


I ſhall not need to obſerve, that this was plotted 


and purſued by an Engliſhman againſt England, 
(which increaſeth the Crime in no leſs degree than 


Parricide is beyond Murder) that this was done in 


the greateſt matter joined to the greateſt bond, be- 
ing againſt the general liberty, and publiek pro- 
priety, by a ſworn Judge (and if that ſalt itſelf, be- 
cauſe unſavory, the Goſpel hath deſign'd whi- 
ther it muſt be caſt) that he poiſoned our very an- 
tidotes, and turned our guard into a deſtruction, 
making Law the ground of illegality ; that he uſed 
this Law not only againſt us, but againſt itſelf, 
making it, as I ys Felo de ſe, making the 
pretence (for I can ſcarce ſay the appearance of it) 
ſo to contribute to the utter ruin of itſelf. 

I ſhall not need to ſay, that either this is (or can 
be) of the higheſt kind, and in the higheſt degree 
of Parliamentary Treafon, a Treaſon which needs 
not a computation of many ſeveral actions, which 
alone were not Treaſon, to prove a Treaſon all to- 
gether, and by that demonſtration of the intention, 
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to make that formally Treaſon which were mate. 
rially but a miſfdemeanor-: this is a Treaſon as well 
againſt the King, as againſt the Kingdom ; for 
wharſeever is againſt the whole, is undoubtedly a. 
gainſt the head, which takes from his Majeſty the 
ground of his rule, the Laws, (for if foundations 
be deſtroyed, the pinnacles are moſt endangered) 
which takes from his Majeſty the principal honour 
of his rule; the ruling over Freemen, a power as 
much nobler than that over Villeins, as that is 
than that over Beaſts; which endeavoured to take 
from his Majeſty the principal ſupport of his rule, 
their hearts and affections over whom he rules; (a 
better and ſurer ſtrength and wall to the King, than 
the ſea is to the Kingdom ;) and by begetting a mu- 
tual diſtruſt, and by that a mutual diſaffection be- 
tween them, to hazard the danger even of the de- 


ſtruction of both. 


My Lords, 
1 ſhall the leſs need to preſs this, becauſe as it 
were unreaſonable in any caſe to ſuſpect your Juſtice, 
ſo here eſpecially, where your intereſt ſo nearly 


. unites you; your great ſhare in poſſeſſions, giving 
you an equal concernment in propriety, the care 
and 


ains uſed, by your noble Anceſtors in the 
founding and afferting of our common liberties 
rendring the juſt defence of them your moſt proper 
and peculiar inheritance, and both exciting to op- 
poſe and extirpate all ſuch deſigns as did introduce, 
and would have ſettled an arbitrary, that is,' an in- 
tolerable form of Government, and have made ever 
your Lordſhips and your poſterity but Right Ho- 
nourable Slaves. | 


My Lords, | 4 | * 

I will ſpend no more words, luctando cum larva, 
in accuſing the Ghoſt of a departed perſon, whom 
his Crimes accuſe more than I can do, and his ab- 
ſence accuſeth no leſs than his Crime. Neither will 
I excuſe the length of what I haye ſaid, becauſe I 
cannot add to an excuſe, without adding to the fault, 
or my own imperfe&ions, either in the matter or 
manner of it; which I know muſt appear the grea- 
ter, by n with that learned Gentle- 
man's great ability, who hath preceded me at this 
time: I will only defire, by the command, and in 
the bebalf of the Honſe of Commons, that theſe 

dings againft the Lord Finch, may be put in 

* a way of diſpatch, as in ſuch caſes the 
courſe © f 


Parliament will allow. _ 
The ſame day, the Commons order'd thanks to 
be returned from the Houſe to Mr. Sr. Jobs, Mr. 


Whitlock, the Lord Falkland, and Mr. Mae, for 


the great ſervice they have perform'd to the honour 
of the Houſe, and good of the Commonwealth, in 
the transferring the Articles againſt the late Lord- 
Keeper. 5 

Jan. 30. It was ordered by the Lords, that ſuch 
Judges as the Houſe of Commons ſhall deſire, are 
to be examined in the caſe of the Lord Finch, by 
the ſame deputed Lords as were appointed in the 
Earl of Swaford's caſe : but the Judges are not to 
be examin'd upon any thing to accuſe themſelves. 

Feb. 15, The Hauſe of Lords thought fit, chat 
a Proclamation do iſſue out to ſummon the Lord 
Finch, late Lord-Keeper, perſonally to appear 
before the Lords ia Parliament; to anſwer an 


Accuſation 


Accuſation of High Treaſon brought againſt him 

But his Lordſhip never thought fit to ſurrender 
himſelf, and the Civil War ſoon aſter breaking 
out, there was no further proceedings againſt 
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in 1647. 


ging, 


Parl tament. 


Die Martis 21 Septemb. 1647, 
WERYG Hereas John Brown, Eſq; Clerk of 
the Parliaments, did the 25th" of 
Fune 1647, exhibit a charge before 
@ the Lords in Parliament, againſt 
JFJobn Morris alias Peyntz, Mary 

| his wife, Iſabel Smith, Leonard 
Darby, and Jobn Harris; for forging, framing, 
and publiſhing a Copy of a pretended Act of Par- 
liament, alledged to have been made in the 43 of 
Elizabeth, and intitled, An AF to enable and make 
good a conveyance and aſſurance made of the Manors 
of Chipping-Onger, Northokenden, Southoken- 
den, and other Lands in the County of Eſſex, and 
Beaves-Marks alias Buries-Marks in London, by 
James Morris Eſq; and Gabriel Poyntz Ez 10 
John Morris alias Poyntz, and his Heirs, and to 
eftabliſh the ſaid Manors upon the ſaid John Morris 
alias Poyntz, and his Heirs, according to the ſaid 
| conveyance : Whereas in truth there neither is, nor 
er was any ſuch Act of Parliament. And for for- 
ing and counterfeiting his hand- writing, and ſubſcri- 
bing to the ſaid Copy, Jobn Brown Cleric. Parlia- 
mentorum, And the better to colour their leud 
practices, have charged the faid Jobn Brown with 
the loſs of the ſaid Record, and denying of his own 
hand, And whereas Sir Adam Littleton Bart. who 
had good title to part of the faid Manors and Lands, 
as in right of Dame Audery his wife, whoſe Inheri- 
tance thereunto was ſought to be impeached by the 
faid Copy of the ſaid pretended Act of Parliament, 
complained likewiſe againſt the ſaid perſons before 
their Lordſhips, for the faid forgery and publica- 
tion; in that the faid Fobn Morris, Leonard Darby, 
Jobn Harris, and Iſabel Smith, did produce the ſaid 
Copy at Chelmsford, at Lent-Aſſes, 1646, for the 
County of Eſſex; at a Trial in an Ejefione firme, 
brought by Thomas Smith, huſband of the ſaid Jabel, 
and lefſee of the ſaid Jabn Morris againſt Jaſias 
Clarke, Tenant to the ſaid Sir Adam Litthton, of 
part of the ſaid Lands contained in the Mid pre- 
tended Act; and did plead and affirm the ſame to 
be a true Copy of an Act of Parliament: and the 
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againſt John Morris alias Poyntz, Mary 
Jabel Smith, Leonard Darby, 
framing, and publiſhing a Copy of a pretended Act of 
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him, and he endured eight years Baniſhment, 
and Compoſitions amounting to about 70001. 
But lived to ſee thE horrid Murder of King 


Charles I. and the ha Reſtoration of Ki 
Charles II. N 3 


ts of the Lords aſſembled in Parliament, 


his Wife, 
and Fohn Harris; for for- 


ſaid Darby and Harris did falſly and perjuriouſly 
ſwear in open Court at the ſaid Trial, that they 
had examined the ſaid Copy, by them produced. 
with the Record of the ſaid pretended Act, in the 
Office of the Clerk of the Parliament; and did 
there alſo ſalſly and perjuriouſly ſwear, that they 
did ſhew that writing to the Clerk of the Parlia- 
ment, and that he did acknowledge the ſaid wri- 
ting to be his own hand; whereas in truth the ſaid 
ſubſcription to the ſaid pretended Act of Parlfa- 
ment is counterfeit, and none of the ſaid Clerk of the 
Parliament's hand. And the faid Sir Adam further 
complained of an exemplification under the Great 
Seal of England, for countenancing the ſaid forged 
Copy of the ſaid pretended Act, by ſome undue 
means by the ſaid parties thereunto affixed, of the 
parties ſhewing, whereof proof was made before 
their Lordſhips. | 

All which being Crimes of a very high and tran- 
ſcendent nature, and do concern the publick Juſ- 
tice of the Kingdom, and of this honourable Houſe, 
the ſupremeſt Judicatory of this Kingdom; that 
Acts of Parliament, the higheſt Records in this 
Kingdom, ſhould be framed, invented, forged, 
and given in evidence, and publiſhed as true Acts 
of Parliament; and the hand of the Clerk of the 
Parliament, a ſworn Officer, forged, counterfeited 
and ſubſcribed to the ſame; as that if ſuch a bold 
and audacious act ſhould not be ſeverely puniſhed, 
no man can be ſafe in his life, perſon, or eſtate : the 
ſaid Jobn Brown, and Sir Adam Littleton, deſired that 
the perſons aforeſaid might forthwith anſwer the ſaid 
charges; and that their Lordſhips would inflict 
ſuch exemplary puniſhment upon the offenders, as 
may deter the like attempts and leud practices in 
others, and give ſuch fitting reparations as their 
Lordfhips in their wiſdom ſhould think meet. 


Whereupon the perſons aforeſaid put in their 
anſwers to the JR and pleaded Not guilty ; 
and after-the caſe had been divers days fully heard by 
Counſel on both ſides, and witneffes produced at 
this Bar, and the whole matter after throughly 
weighed, debated, and fully conſidered of wr. — 

ouſe; 
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Houſe; the Lords in Parliament aſſembled, being 
fully ſatisfied of the guilt of the ſaid perſons, for 
the aforeſaid high Crimes charged againſt them, do 
award and adjudgr, 

1. That the ſaid Fobn Morris, alias Poyniz, ſhall 
pay as a fine to our ſovereign Lord the King, the ſum 
of 10001. 1/abel Smith 200 l. Leonard Darby 4001. 
and John Harris 400 l. 

2. That the ſaid parties ſhall: pay to Jobn Brown 
Eſq; Clerk of the Parliament, for his damages, 
ood, | | 

3. That all the ſaid parties ſhall before their in- 
largement out of priſon, be bound to their good be- 


haviour during their lives, before ſome one of his 


Majeſty's Juſtices of his Bench at VMeſtminſter, with 
good ſureties. 

4. That the ſaid Copy of the pretended Act of 
Parliament, falſly affirmed upon Oath, to have 
been ſubſcribed with the name of the ſaid Clerk of 
the Parliament, intitled, An Ad to enable and make 
| good a conveyance and & afar. made of the Manors 

of Chipping-Onger, Northokenden, Southokenden, 
and other Lands in the County of Eſſex; and Beaves- 
Marks alias Buries-Marks in London ; by James 
Morris Eq; Gabriel Poyntz E/q; to John Morris 
alias Poyntz, and his Heirs, and to eftabliſh the ſaid 
Manors upen the ſaid John Morris, alias Poyntz, 
and his Heirs, according to the ſaid conveyance ; is 
hereby declared to be forged and counterfeit ; and 
is by their Lordſhips adjudged and decreed to be for 
ever damned and cancelled, and never tobe pleaded 
in any Court or Cauſe whatſoever ; nor to be admit- 
ted to he given in evidence; there being no Record 
of ſuch pretended Act of Parliament to warrant the 


e. | 

g. That all the ſaid ſeveral perſons hereby ad- 
judged - guilty of the ſaid crimes, ſhall ever here- 
after be made uncapable to be witneſſes in any cauſe 
whatſoever. | | 

6. That John Brown Eſq; Clerk of the Parlia- 
ment, is in the judgment of this Houſe free, and 
clear of and from all and every the aſperſions, falſi- 
ties, and charges of the ſaid Jobn Morris alias Poyntz, 
Tſabel Smith, Leonard Darby, and Jobn Harris, 
charged, uttered, divulged, and given out by them 
againſt him, concerning the matters herein men- 
tioned. And that this judgment ſhall be openly 
read and publiſhed in the face of the County of 
Eſſex, at the next Aſſizes to be held for that 
County. 8 | 

7. That the ſaid parties ſhall bring, or cauſe to be 
brought into this Houſe by the firſt day of October 
next, one exemplification under the Great Seal of 
England, concerning the Manor of Litile Munden, 
in the County of Hertford; and the aforeſaid ex- 
emplification of the ſaid counterfeit Act of Parlia- 
ment, to which the Great Seal of England, is char- 
ged to have been unduly and fraudulently affixed, 
that ſo the foreſaid forged exemplification may be 
cancelled and vacated. 

8. That they ſhall be impriſoned during the 
plcaſure of this Houſe. 


Fob. Brown, Cler. Parliamentorum. 


Die Martis, 24> Die Novemb. 1647. 


Hereas the Lords in Parliament aſſembled, 
upon the 2 iſt of September laſt, gave judg- 
ment concerning a Copy of a pretended Act of 
Parliament, intitled, An AZ to enable and make good 
a conveyance and aſſurance, made of the Manors of 
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Chipping- Onger, Northokenden, Southokenden, 
and ether Lands in the County of Eſſex; and Beaves- 
Marks alias Buries-Marks in London, by James 
Morris %; Gabriel Poyntz Eſq; to John Morris 
alias Poyntz, and bis Heirs, and to eftabliſh the ſaid 
Manors upon ihe ſaid John Morris alias Poyntz, 
and bis Heirs, according to the ſaid conveyance ; and 
declared the ſame to be forged and counterfeit, and 
there to be for ever damned and cancelled, as by 
the ſaid judgment more at large appearcth. 

And whereas Dame Audery Littleton, late wife 
of Sir Adam Littleton deceaſed, Sir Folke Grevil 
Knt. and Maurice Barrow Eſq; by their Petition 
exhibited before the Lords in Parliament complain- 
ed, that notwithſtanding the faid judgment, one 
Label Smith, (a perſon ſentenced by their Lordſhips, 
and committed to Newgate for the ſaid forgery) ha- 
ving procured the ſaid forged Act of Parliament, 
and other forged writings, viz. three fines of the 
Lands contained in the ſaid forged Act, and a for- 
ged Pleading, ſetting forth the uſes of the ſaid 
torged fines, to be written in Parchment; and ha- 
ving by ſome flight made them to ſeem as if they 
had been written long ſince, did foiſt and ſhuffle 
in the ſame amongſt other evidences, and writings - 
remaining in the Treaſury of the late Court of 
Wards ; and pretending the ſame to be found there, 
obtained Copies thereof under the hand of Mr. Aw- 
dely Clerk of the ſaid Court, hoping thereby to 
gain ſome credit, and authority to the ſaid forge- 
ries, and further to impeach the ticles of the Peti- 
tioners, N 

To which Petition the ſaid Jabel Smith put in 
her anſwer, and a day was appointed for hearing 
the ſame. At which day the Eid Jabel Smith, be- 
ing preſent at the Bar, and not making good any 
of the particulars in her ſaid anſwer, nor giving any 
ſatisfaction to ſuch queſtions as were by their Lord- 
ſhips demanded of her concerning the ſame: And 
the ſaid ſeveral writings after full examination by 
hearing of Counſel, and Witneſſes produced; and 
alſo upon view of the ſaid writings (being by their 
Lordſhips order brought into the Houle) maniteſt- 
ly aring to their Lordſhips to be grols forge- 
fas! he Lords in Partlomens aſſembled do +. > 
clare, and adjudge; s 

That the faid Parchment writings, one whereof 

urporteth a fine pretended to be levied at St, A 
dans, a die ſanfti Martini in quindecim dies, Ann 
37 Eliz. between James Morris Eſq; and John 
Morris alias Poyniz his ſon Plaintiffs, and Gabriel 
Poyniz Eſq; and William Cutts Defendants ; of the 
Manor of Chipping-Onger, and other Lands and 
Tenements, with theappurtenances in Chipping- Onger 
in the County of Eſex: One other whereof pur- 
porteth a fine pretended to be levied at St, Albans, a 
die ſantti Martini in quindecim dies; Anno 37 Eliz, 
between James Morris Eſq; and John Morris alias 
Poyn!z his ſon Plaintiffs 3 and Gabriel Poyntz Eſq and 
William Cutts Defendants ; of the Manors of Nerth- 
okenden, Poyniz and Groves, with the apurte- 
nances, and of divers Meſſuages, Cottages, Mills, 
Lands, Meadows, Paſtures, and other Heredita- 
ments in Northwokenden alias Northokenden, Sent h- 
wokenden alias Sout hokendea, Avely, Upminſter alias 
Upmiſter, Southweal, Brentwood alias Burntwood, 
Warley alias Warley Magna, Childerditch, Bulfan, 
Botonton alias Bunton, Eaſt Thornedon, Waiſt 


' Thornedly, Weſt Thurrock, * Thurrock, Chawd- 


well, Styfford alias Stiford, Horne-church, Baſſel- 
don and Cranham, and of the Rectory of Pe 
tenden, 


3 


the ſaid County of Eſſex. 

One orher whereot purporteth a fine pretended to 
be levied at St. Albans, a die Sancti Martini in quin- 
decim dies, Anno 37 Eliz. between Fames Morris, 
Eſq; John Morris alias Poyntz, his fon, Plaintiffs ; 
and Gabriel Poyniz, Eſq; and William Cutts, Eſq; 
Defendants ; of four Meſſuages, ſix Gardens, and 
two Acres of Land, with the appurtenances, in the 
Pariſh of St. Katherine Cree-Church, London. 

One other of the ſaid Parchment writings pur- 

rteth a pleading, ſetting forth the uſes of the 
aid fines, and beginning in theſe words, (viz.) 
Eſſex. ſſ. In memorandum de Banco, Anno trice/imo 
au Elizabeth, viz. inter Record. Termini ſuncti 
Trinitatis Rollo xxi. ex parte Recordationum in Ter. 
manen. inter alia continetur ut ſequitur, viz. Memo- 
randum quod nuper invenitur in quodam Rollo extract. 
de finibus & iſſuis Banci in Termino Sancti Michaelis 
annis Regni Domini naſtræ Elizabethe, tricgſimo ſex- 
to & ſeptimo, quod Gabriel Poyntz, Eſq; &c. 

And one other whereof purporteth a Copy of a 
pretended Act of Parliament, intitled, Au Act to 
enable and make good a conveyance and aſſurance, made 
of the Manors of Chipping-Onger, Northokenden, 
Southokenden, and otber Lands in the County of 
Eſſex ; and Beaves-Marks alias Buries- Marks in 
London; by James Morris, E/; and Gabriel Poyntz, 
E/q; to John Morris, alias Poyntz, and bis Heirs, 
and to eſtabliſh the ſaid Manors upon the ſaid John 
Morris alias Poyntz, and his Heirs, according to the 
ſaid conveyance : Are hereby declared to be forged 
and counterfeit, and are by their Lordſhips adjudg- 
ed and decreed to be for ever damned and cancelled, 
and never to. be pleaded, or admitted to be given in 
evidence in any Court, or Cauſe whatſoever : .there 
being no Record of any ſuch Fines, Pleading, or 
Act of Parliament to warrant the ſame ; nor any 
Term then held at S. Albans, when the ſaid fines 
were pretended to be levied there, 

And it is further ordered by the Lords in Parlia- 
ment aſſembled, that the ſaid 1/abel Smith ſhall by 
the 27th of November next bring, or cauſe to be 
brought into this Houſe, the Copies of the ſaid 
Parchment writings, (pretended to be found in the 
Treaſury of the Court of Wards) ſubſcribed by the 
ſaid Mr. Awdely, that ſo the ſame may be cancelled 
and vacated. ; 


Job. Brown, Cler. Parliamentorum. 


Eſſex ſſ. In memorandum de Banco, Anno triceſino 
oftavo Elizabeth, viz. inter Record. Termini 
Sancti Trinitatis Rollo xxi. ex parte Recordatio- 
num in Theſaurum manen. inter alia continetur ut 
Jequitur, vix. | 


* Emorandum quod nuper invenitur in quo- 
« M dam Rollo Sa. th finibus & iuis 
* Banci & Termini Sancti Michaelis annis Regni 
Domini noſtræ Elizabeth triceſimo ſexto & ſep- 
timo, quod Gabriel Poyniz, Eſq; fecit cum præ- 
dicta Domina Regina finem pro concordia cum 
Jacobo Morris, Eſq; & aliis de Pl'ito condic. de 
Manor Chipping-Onger, alias Anger ad Caſtrum, 
cum appurtenanc. Sc.“ | 


5 Novemb. 1647. 
I have ſearched the Records of the Common-Pleas, 
de Termino Sancti Trinitat. Anno triceſimo oftavo Reg. 
Eliz, Rollo vicefimo primo, and do find that there is 
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lenden alias Northokenden, with the appurtenances in 


Eſſex or London. 
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no inrollment of any ſuch Record there, as is above- 


mentioned. 47 
Per Jobannem Cacks, Cleric. 
 -M heſaur. de Com, Banco. 


I have ſearched in the Treaſurer's Remembran- 
cer's Office in the Exchequer, amongſt the Records 
of Trinity-Term, Anno xxxviii. Regine Elizabeth. 
Roll. xxi. but do not find that there is any ſuch Re- 


cord or Inrollment, as is above-mentioned. 


> Osborne. 


6 May, 1647. 

Emorandum, that I Francis Blake, Keeper of 
the Books for the ſearchers of fines, and of 
the Records thereof in the Chirographer's Office, 
have made diligent ſearch in the ſaid Books, and a- 
mongſt the ſaid Records of Michae/mas-Term, 35 
and 36 Eliz. and all the Terms after, till Hillary, 38 
Eliz. and I can find no fine at all from Gabriel 
Poyntz and William Cutts, or either of them, to any 
perſon whatſoever, of any Lands in the Counties of 
And moreover, I find by the ſaid 
Records, that Michaelmas-Term, 36 and 37 Elix. 
was held at the City of W:fminfter, and not at the 
Town of &. Albans, All which I do hereby (at 
the requeſt of Sir Adam Poyntz, alias Littleton, 

Bart.) certify to all whom it may concern. 
F. Blake... 


Here ends the Proceedings of the Lords againſt 
them. 


Soon after a ſhort Breviate of Mr. John Morris's 
caſe, was drawn up, and delivered to his Excellency 
Sir Thomas Fairfax, by divers of the Parliament's 
Agents. 


May it pleaſe your Excellency, 

KING deeply oppreſſed in our ſpirits, and over- 
burdened in ourſelves, at the manifold and dole- 

ful outcries and complaints of the people, in all 
parts of our quarters where we come, uttered a- 
gainſt the daily preſſures and inroads, that are made 
by prerogative and arbitrary violence upon their 
common rights ; and in particular, the cry and mi- 
ſerable moan of certain oppreſſed Commoners, to 
wit, of Jobn Poyntz, alias Morris, Eſq; Iſabel Smith, 
John Harris, and Leonard Darby, coming unto 
our ears, that we could not, but (as in duty we 
are bound) deeply repreſent their miferable con- 
dition, as fellow-feelers of their oppreſſions, and 
perfons liable (when we come into their ſingle ca- 
pacity of Commons) to the - ſaid miſchief z and 
therefore coneiving it our duty to contribute our 
utmoſt endeavours for the remedy of the ſame, we 
could not but unburden in ſome meaſure our ſpi- 
rits unto your Excellency in their behalfs, who in 
ſuch a horrid and barbarous manner, have been 
abuſed and ſupplanted of their comman rights, by 
acts of violence and force, committed by Fobn 
Brown, Clerk unto the Houſe of Lords, and his 
accomplices, under the colour of ſeveral orders 
ſurreptitiouſly by miſinformations gained from the 
ſaid Houſe, to the high uſurpation and abuſe of the 
name and authority of Parliament, in permitting 
the image thereof upon his own prerogative, out- 
rage and violence, to the total ruin and ſupplanta- 
tion of the juſt freedoms, and birthright, inheritance 
of the ſaid perſons, as the ſeveral papers thereunto 
ſubjoined, for the full information of your _ 
- ency 
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lency do demonſtrate. And for more certain con- 
fir mation of our premiſes, repreſented by the ſame, 
be pleaſed to conſider, that whereas the aboveſaid 
perfons are accuſed, condemned, and ſentenced by 
the Lords (ſurprized by Brown's miſrepreſentations 
and deluſions) to pay 2500 J. fine, and ſuffer im- 
priſonment, contrary to the regular courſe of the 
Laws,. during the pleaſure of the ſaid Houſe, for 
forging and 2 5 a copy of an Act of Parlia- 
ment, touching the eſtate of the ſaid 7obn Poyntz 
alias Morris, pretended to be taken out of the Of- 
fice of the ſaid 7obn Brown, with his hand thereun- 
to; no ſuch original Record as Brown pretendeth is 
to be found in his Office: that ſince the ſaid accu- 
ſation, another original Record of the ſaid Act of 
Parliament, with other writings and evidences for 
the ſaid eſtate, is found in the Court of Wards, and 
they have gained copies thereof, examined and ſub- 
ſcribed by the Maſter of the ſaid Court and his 
Clerks, the which, with their hands thereunto are 
herewith preſented z and concering the truth there- 
of, three of us can alſo give it upon Oath, that the 
wife of one Godfrey Cade, now priſoner in the Fleet, 
did declare unto us, that the faid Fobn Brown went 
to the Fleet unto her huſband, and gave him twen- 
ty-five ſhillings in hand, and promiſed him five 

ounds more, and his inlargement, to [wear at the 
Lg Bar, that he forged the copy of the ſaid 
Act of Parliament, and counterfeited the Clerk's 
hand unto it ; and the ſaid Cade did alſo confeſs the 
ſame. | 


Wherefore we humbly implore that your Excel- 
lency would be pleaſed to grant the ſaid diſtreſſed 
perſons your letter of requeſt unto the Parliament, 
according to their Petition, herewith directed to 
your Excellency, that the ſaid perſons and their ad- 
verſaries, may be left to the free courſe and trial at 
Common Law; and that in the mean time til} the 
controverſy concerning the eſtate be decided at Law, 
the ſaid perſons may enjoy their enlargement upon 
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bail, without any further trouble-or durance, and 
the execution of their ſevere ſentence be ſuſpended, 
and the ſaid Poywiz alias Morris, enjoy peaceable 
poſſeſſion of the ſaid eſtate, like as all his anceſtors 
from the days of Queen Elizabeth have done before 
him, Which requeſt is ſo reaſonable and juſt, and 
their condition ſo miſerable, deſperate, and dan- 
gerous, and of ſuch concernment to the whole 
Commonwealth, that no man, if ſuch exorbi- 
tances be not ſtoppꝰd and curb'd, can have any ſe- 
curity in his eſtate or liberty, that we cannot but 
promiſe to ourſelves your Excellency's commiſera- 


tion of their condition, and readily aſſent unto 


their juſt ſuit, Thus we humbly take our leave, 
beſeeching your favourable conſtruction upon our 
boldneſs, and remain 


Your Excellency's moſt humble 


Servants and Soldiers, 


Lieut, Gen, R. } — _ ard. 
Com. Gen. R. 22 — 
. Matthew Wealy. 
„ JWilliam Ruſſel, 
Col. Whaley's. J William — 
Ricbard Daley. 
Col. Ricb's. = Bü. 366 
Col. Fleetwood's.| — — 


But I don't find ing farther done in this 
bufineſs. ; 1 | | 


mY 
hes 


XXIII. The Trial of Col. Joun MoRR1s, Governor of 
Pontefract Caſtle; at the Aſſizes at the Caſtle of York, 


before Mr. 
of Aſſize, the 16th of 
High-Treaſon. 


OL ONEL Morris being demanded to 
hold up his hand, refuſed, and the In- 
dictment was read againſt him for Trea- 

2 ſon, for levying War againſt the late 
- King and the Parliament, upon Stat. 25 Ed. III. 
The Court deſired him to plead Guilty, or Net 


Guilty. | 
Col. Morris. My Lords, under correction, I 
2 | 


n Puleſton, and Mr. Baron Thorpe, Juſtices 
Auguſt, Anno Dom. 1649. for 


conceive this Court. hath not 
caſe ; I being a martial man, I ought to be tried by 
a Council of War. 

Court. Sir, what do you ſay, Are you guilty or 
wot guilty ? This is the ſecond time you have been 
aſked : Sir, if you will not anſwer the third time, 
we ſhall know what to do. Are you guilty or not 


ty ? 
bal Col. 


power to try me in this 


1649. | 

Col. Morris. My Lords, I till conceive I ought 
not to be tried here; if J have done any thing worthy 
of death, I appeal to a martial Court, to my Lord 
Fairfax, Major-General, or a genera} Council of 
War: you have not any precedent for it, either 
for you to try me in this way, or me to ſuffer 


by it. 


the third time. 

Col. Morris. My Lords, if your Honours will 
force me to plead, I conceive I am not guilty, 

Court, How will you be tryed ? 6 

Col. Morris. My Lords, I was never at any Bar 
before, I am ignorant herein. 

Court, Tell him what to ſay. [Upon that, ſome 
near him, told him, by God and his Country.] 

Col. Morris. By God and my Country. (After 
that, challenge is made for Col. Morris to except a- 
gainſt any of the Jury.) [ Mr. Brooke, a great man 
for the cauſe, comes firſt returned, to be ſworn as 
Foreman of the Jury.] 

Col. Morris, My Lords, I except againſt this 
Brooke. 

Court. Sir, he is ſworn, and you ſpeak too 
late, | os 

Col. Morris. My Lord, I appeal to himſelf, 
whether he be ſworn or no. 

Mr. Brooke. Sir, I am not to anſwer you, but 
the Court. My Lord, I did not kiſs the Book. 

Court. Sir, that is no matter, it's but a cere- 
mony. | | | 

Col. Morris. My Lords, I beſeech your Ho- 
nours that I may except againſt him; I know him, 
as well as I know my right hand, to be my enemy. 

Clerk of Aſſize. Sir, he is recorded ſworn, there 
is no diſputing againſt the Record, 

Col. Morris, My Lords, I muſt ſubmit to your 
Honours. (After that Col. Morris challenged 16 
men, and my Lord Puleſton, thinking Col. Morris 
tedious in excepting againſt ſo many, anſwer'd, Sir, 
keep within your compaſs, or I will give you ſuch a 
blow as will ſtrike off your head.) 

Col. Morris, My Lords, I defire nothing but 
Juſtice ; for by the Statute of 14 Hen. VII. fol. 19. 
I may lawfully challenge thirty-five men, without 
ſhewing any cauſe to the cont?ary. 

Court, It is granted. After a full Jury, the In- 


dictment read, and Evidence for the State very ſull, 


that Col. Morris was Governor of Pontefract; which, 
Morris being very modeſt and civil, did not contra- 
dict any thing, until his time of anſwer. 

Col, Morris. My Lords, I humbly deſire a Copy 
of my Indictment, that I may know what to anſwer, 
I conceive I way plead ſpecial as well as general. 

Court. Sir, you cannot by Law. 

Cal. Morris. My Lords, I conceive there is a 
point of Law in it, and I humbly defire to have 
Counſel; for I conceive by the Law, being: attain- 
ted for High-Treaſon, I ought to have Counſel by 
the Statute 1 Hen. VII. fol. 23. 

Court. Sir, I tell you, you cannot have it. 

Cal. Morris. Then, my Lords, I conceive I am 
not any way guilty of the Indictment for Treaſon : 
my Lords, it is ſaid to be againſt the King, his 
Crown, and againſt his Peace z whereas, my Lords, 
I can make it appear, I have acted only for the 
King, and nothing againſt him, which may appear 
here by my Commiſſion. The Cuurt looks upon 


it, and anſwers. 


Court. Sir, you are deceived, this is falſe, it is 


from the Prince. 
Vor. VII. 


Court. Are you guilty or not guilty ? This is 


my life. And though I do not ſpea 
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Col. Morris. My Lords, it is very well known, 
my Lord Fairfax hath his Commiſſion derived from 
the Parliament, and upon that he grants Commiſſion 
to his Officers, which is all one and the ſame. The 
Prince hath his from his Father, and I have mine 


from the Prince, which is full power, he being Cap- 
tain- General of his Majeſty's Forces. E 

Court. Sir, have you nothing elſe to ſay ?* _ 

Col. Morris. My Lords, under correction, I 

conceive itis ſufficient; for by the ſame- power, all 
Judges, Juſtices _ of Peace, your Lordſhips, your 
Predeceſſors, and all other officers, did act by the 
ſame power, and all proceſs and writs of Law were 
acted, and executed in his name, and by his autho- 
rity. . 
Court. His power was not in him, but the King- 
dom, for he was in truſt for the Kingdom; the 
King's Highway, and the King's Coin being ſo cal- 
led, is not his own, but his Subjects; and his natu- 
ral power, and legal power, are different, 

Col. Morris. My Lords, under correction, I 
conceive his legal and perſonal power, are undivi- 
ſible, all one, and cannot be ſeparated. 

Court. Sir, all is one if the King bid me kill a 
man, is this a ſufficient warrant for me to plead? 
No Sir, it is unlawful. Sir, have you no more ? 

Col. Morris. I befeech your Honours give me 
leave, I am upon my life. 

Court. Speak what you will, Sir, you ſhall be 
heard. | 

Col. Morris. Your ſervant, my Lord; then, my 
Lords, I conceive I have acted nothing againſt the 
Tran, for * 2 I ated, it was for the 

ing: and ſince the aboliſhing of wer, I 
have not meddled with — dune pete the 
Parliament, for that Act was but enacted the 14th 
of July laſt, and before that Time and Act of abo- 
liſhing Kingly- Government, that princely Palace 
which I kept by his Commiſſion was demoliſhed, 
My Lords, I beſeech your Honours, that my Com- 
png may be read, to give ſatisſaction to the 

ourt. 

Lord Pulefton. Sir, it will do you no good, you 
may as well ſhew a Commiſſion from the Pope, all 
15 Ohe. 

Col. Morris, My Lords, I deſire your Lord- 
** do me that Juſtice, 

rd Thorpe. For my part, I am willing, if my 
Brother be not againſt it. . 

Lord Puleſton. Sir, we hold it for Law to be 
void, it is to no purpoſe, 

Col. Morris. Then if your Lordfhips be not 
pleaſed to do me that Juſtice that it may be read, I 
defire it may be reſtored me again. [Upon that, Col. 
Morris received his Commiſſion unread.) My Lords, 
it ſeemeth ſtrange, that your Honours ſhould do 
that which was never done the like before, never 
any of your Predeceſſors ever did the like; I with - 
it may not be to your own and your friends wrong, 
that you make yourſelves precedents of your acting, 
and my felt of ſuffering. But, my Lords, I do not 
ſpeak for ſaving my own life, for (I thank my God) 
am prepared, and very willing to part with this 
lump of clay : I have had a large time of repentance, 
it being twenty-two weeks ſince my impriſonment ; * 
and I am ſorry for thoſe which are like to undergo 
the ſame ſufferings, if your Lordſhips take away 

qv way in 

glory, indeed at this preſent there is a cloud hang- 
ing over our heads, I deſire there may be a fair Sun- 
ſhine to * it. And though there were a world 
t of 
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of plots in the Kingdom when I took the Caſtle, there 
is not wanting the ſame now, only the time is not 
yet come; and as I was to be the fire-brand to 
Scarborough, ſo he (meaning Bointon) to Tinmouth, 
and that to others; and though you take away my 
life, there will be others which will take up the 
Lineſtock to give fire, though I be gone. | 

Court, Sir, you have little hopes to talk of any 
fire to be given here, having received ſuch a total 
rout in Ireland. 

Col. Morris. My Lords, I ſhould have been 
unwilling to have contradicted your late news con- 
cerning Jreland; but ſince you have given me a 
hint of it, you muſt give me leave to let your Ho- 
nours know, that I received Letters from the Mar- 
quis of Ormond dated the 3d of Auguſt, and yours 
is but the 2d ; wherein he pleaſes to let me under- 
ſtand of the great care he hath of me, and that 
whatſoever ſhall befall me here, the like ſhall be-to 
thoſe. which he hath priſoners there, which (as he 
faith) are good ſtore. Therefore if your Lord- 
ſhips did not at all value my perſon, yet methinks 
you ſhould have ſome. care of it, for your own 
friends good. | 

Court. Sir, have vou no more to ſay? 

Col. Morris. My Lords, ſtill I appeal to my 
Commiſſion, which I conceive is ſufficient to de- 
fend me withal, in what I have done, notwithſtand- 
ing your power to the contrary. | | 

Court. It is nothing at all, we have power to try 
you here. | 

Col. Morris. Then, my Lords, (under correc- 
tion) Laymen may as well be tried at a Martial 
Court: which if granted, thoſe excellent Acts of 
Magna Charta, and the Petition of Right, would be 
deſtroyed. 

Court. But you are not looked on here as a Sol- 
- dier, we ſhall do what in Juſtice belongs to us. 
Col. Morris. My Lords, ſtill (under correc- 
tion) I have taken the Oath of Allegiance, and I 
conceive in that I was bound to do as much as I did 
or have done, though I had not had any Commiſ- 
ſion at all. And I beſeech your Lordſhips that you 
will do me Juſtice, and not incline to the right-hand 
of affection, or the left to hatred ; but to have an 
ear for the accuſed as well as for the accuſer : neither 
have I ated any thing contrary. to my Allegiance, 
which Allegiance I was willing to pay to the Son, 
as well as to the Father, Now for the Allegiance, 
I owe to any perſon or authority but to theſe, I 
know none, 

Lord Thorpe. Sir, if you have any thing elſe 
to ſay, ſpeak for yourſelf, for this is not much to 
the purpuſe. | | 

Col. Morris, My Lord, *tis true, ſince you 
have rejected that authority which I ated by, I 
might as well have held my tongue at the firſt, and 
ſpake nothing, were it not for the ſatisfaction of the 
hearers ; but if it muſt be ſo, that you will make 


2.3. The Trial of 05 John Morris, 
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me a precedent, you muſt do with me as you did 
with my dear and honoured Lord, | meaning 


Lord of Strafford] making an Act for the future, 


that this my ſuffering ſhall not be a precedent to 
any Soldiers hereafter. Beſides, my Lord, this 
ſame Statute which you alledge againſt me, is, if 
that any ſhail act againſt the King, tis Treaſon ; 
which I have not done; but contrary, for him, and 
by his authority. And there is an Act of 11 H. VII. 
cap. 1. That whoſoever they are that ſhall aid or aſſiſt 
the King at home or abroad, ſhall not be queſtioned 
at all.. | 

Lord Thorpe. *Tis true, Sir, but Hen, VII. 
then ſtood in a fickle condition, and being an Uſur- 
per, made that Act for his own ſafety ; ſometimes 
the Duke of York ruling, ſometimes the Duke of 
Lancaſter, and others contending, therefore it was 
enacted. | 

Col. Morris. My Lord, but this ſame Act of H. 
VII. was later than that of Ed. III. which you have 
laid againſt me; and as yet was never repealed, un- 
til this laſt Act of 14 of Fuly, before which time I 
had delivered up the place. | 

Lord Thorpe, Well, Sir, it ſeems you have not 
any more to ſay, After he had anſwered, the 
Court commanded Irons to be laid on them. 
(Cornet Blackflon being condemned at the ſame 
time.) 

Col. Morris. My Lord, I humbly deſire that we 
may not be manacled; if you make any doubt of us, 
that we may have a greater guard upon us. 

Lord Puleſton, Sir, you that have made ſuch at- 
tempts through ſuch guards, as were of purpoſe ſet 
to receive youu ought to be look'd to now, Yet if 
Mr. Sheriff pleaſe, I am content. 

Col. Morris. Mr. Sheriff, I defire that this mana- 
cling may be forborn: if you pleaſe to clap. a guard 
of an hundred men upon us, I ſhall pay for it. 
This is not only a diſgrace to me, but in general to 
all Soldiers; which doth more trouble me than the 
loſs of my life. Mr. Sheriff, what do you ſay ? 

Mr. Sheriff. Sir, Irons are the ſafeſt guards. 

Col. Morris. My Lords, hitherto (I thank God) 
I have not done any unſoldiery or baſe act, and to 
begin now, I will not do it to fave my life; and 
though you look upon me Samſon-wile, I vow to 
God, I would not touch the pillars, though it lay 
in my power to injure you; therefore I fil beg 


pardon, that I may not be manacled. 


Under-Sheriff. Come, Sir, it cannot be help'd, 
we are commanded. | 

Col. Morris, My Lord, I beſeech you grant 
me this favour ; it is not my life I beg, but to forbear 
this manacling, which ſhame and diſhonour doth 
more trouble me, than the loſs of my life. 

Under-Sberiff, It muſt be done. And upon that, 
did it, and carried him away. After dinner the Jury 
brought in their verdict, guilty of Treaſon“. 


Col. 


Letters from York, © That one Merris, and one Black/fon, were arraign'd before Baron Thorpe, and Judge Pul:fton, 


« [vying War agai 
, 66 3 Law : _ was denied them. 


or 
the Kingdom ; they pleaded rot guilty, but defired, as they were martial men, that they might be midi by 


« Morris at laſt ſaid, He would be tri by God and the Country, and ſeventeen Witneſſes proved foul Crimes againſt him,” He 
had two ſheets of paper written with matters of Law, and Statutes, many of which he pleaded, ** and urged the caſe of the 
War betwixt the two Houſes of York and Loncafter, the difference of which from his caſe was ſhewed by the Judges.” 

Then he produced a Commiſſion from the King when he was Prince; the Judges told him, that the Prince was a Subject as 


well as he, and muſt be tried by the ſame Law. 


% He wes found guilty of Treaſon, and manacled with ke ; at which he ſaid, What, a martial Man Ironed ? The like pre- 


% cedent was never before known. 


« He deſired to have a ſtrong Guard, ſaying, Let me be damned if I eſcape ; but it was denied, ſo was a Copy of his Indict- 


<4 ment, and to have Couni-l, or to be exchanged. 


* 


He and Blaciſlon were both condemn d“ Vlitloct's Memorials of the Engliſh Affairs, Page 421. Edit. 1732. 
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Col. Morris. My Lord, I am here found guilty 
of Treaſon by that villain Brooke, whom I know to 
be mine enemy, and the firſt man that I did except 
inſt: in which I conceive I have received hard 
meaſure, for none could have found me guilty of 


Treaſon, had they gone according to the Letter of 


the Law, which they did nor. 

Lord Puleſton. Sir, you ſpeak too late, you are 
not to diſpute it now. 

Col. Morris. Neither would I, my Lord, if this 
were a Court of Chancery, but being a Court of 
Law, bound up in expreſs words and letter, I con- 
ceive I ought to diſpute it, and my buſineſs better 
weighed. 

Lord Puleſton. Well Sir, you are found guilty, 
therefore hold your peace. ; 

Col. Morris, If I muſt ſuffer, I receive it with 
all alacrity and chearfulneſs, and I thank God I 
ſhall die for a good Cauſe, and the teſtimony of a 
good Conſcience ; for which, had I as many Eives 


as there are Stars in the Firmament, I would facri- | 


fice them all for the fame. 

Court. Sheriff, Goaler take them away. 

Col. Morris. Well, I beſeech God bleſs King 
Charles, and fight for all thoſe that fight for him, 
or have fought for him. 


After he was condemn'd, Colonel Bethel writ to 
the General and his Council of War, that Morris 
might be reprieved ; but Colonel Pride oppos' d it, 
urging, That it would not ſtand with the Juſtice of the 
Army, nor the Safety of the Commonwealth, to let ſuch 
. Enemies live, the Parliament having adjudg*d bim 
worthy of Death, and given Inſtruſtiont to the Fudges 
accordingly. 


The Speech of Col. John Morris, Governor of Pon- 
tefract-Caſtle, at the Place of Execution at York, 
- Auguſt 23, 1649. 
"NA HEN he was brought out of priſon, 
70 looking upon the ſledge that was there 
* ſet for him, lifting up his eyes to Heaven, knock- 
ing upon his breaſt, he ſaid, I am as willing to 
6 bee my death, as to put off my doublet to go to 
8 I deſpiſe the ſhame as well as the Croſs; 1 
know I am going to a joyful place: with many 
like expreſſions, 3 | 
When the Poſt met him about St, James's 
Church, that was ſent to the Parliament to me- 
diate for a reprieve ;, and told him he could not 
prevail in it, he ſaid, Sir, I pray God reward you 
* for your pains, I hope, and am well affured to find 
a better pardon than any they can give; my hope 
is not in man, but in the living God.” 
At the place of Execution he made this profeſſion of 
bis faith, his breeding, and the cauſe he had fought in. 
Gentlemen, Firſt I was bred up in the true Pro- 
* teſtant Religion, having my education and breed- 
* ing from that honourable Houſe, my dear Lord 
and Maſter Stafford's, which place I dare boldly 
'© ſay, was as well. 
* yet was before it; I much doubt, better than any 
will be after it, uoleſs it pleaſe God to put a pe- 
; riod to theſe diſtracted times; this Faith and Re- 
* ligion, I fay, I have been bred in, and I thank 


Vor. VII. 


er High-Treafon, © + 


governed and ruled as ever any 
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God, I have hitherto lsved in, without the leaſt 
* wavering, and now I am reſolved by God's aſſi- 
* ſtance to die in. 

* Theſe pains are nothing, if compared to thoſe 
* dolors and pains, which Jeſus Chriſt our Saviour 
© hath ſuffered for us; when in a bloody-ſweat he 
© endured the wrath of God, the pain of Hell, and 
the curſed and ſhameful death which was due to 
* our ſins; therefore I praiſe the Lord that I am not 
* plagued with far more grievous puniſhment, that 
© the like hath befallen others, who undoubtedly are 
© moſt glorious and bleſſed Saints with Chriſt in Hea- 
ven. It. is the Lord's affliction, and who will not 
take any affliction in good part when it comes 
from the hand of God? And what, Shall we re- 
* ceive good from the hands of God, and not re- 
© ceive evil? And though I deſire, as I am carnal, 
that this Cup may depart from me, yet not my 
will, but thy will be done. Death brings unto 
the godly an end of (inning, and of all miſeries 
* due unto fin: ſo that after death there ſhall be no 
more ſorrow, nor cry, nor pain, for God ſhall 
* wipe away all tears from our eyes; by death our 
© fouls ſhall be delivered from thraldom ; and this 
* corruptible body ſhall put on incorruption, and this 
4 . 


mortal immortality. | 

Therefore bleſſed are they that are delivered 
© out of ſo vile a world, and freed from fuch a 
* body of bondage and corruption ; the foul ſhall 
enjoy immediate communion with. God in ever- 
* laſting bliſs and glory; it takes us from the mi- 
< ſeries of this world, and the ſociety of ſinners, 
© to the city of the living God, the celeſtial Je- 
* ruſalem. 

© I bleſs God 1 am thought worthy to ſuffer for 
© his name, and for ſo good a cauſe; and if I had a 
* thouſand lives, I would willingly lay them down 
© for the cauſe of my King, the Lord's anointed ; 
© the Scripture commands us to fear God and ho- 
© nour the King, to be ſubject to every Ordinance 
© of man for the Lord's ſake ; whether to the King 
as ſupreme, or to thoſe that are in authority un- 
der him. I have been always faithful to my truſt: 
© and, though I have been moſt baſely accuſed for 
© betraying Liverpool; yet I take God to witneſs, 
it is a moſt falſe aſperſion, for I was then ſick in 
my bed, and knew not of the delivering of it, till 
© the Officers and Soldiers had done it without my 
* conſent, and then I was carried priſoner to Sir 
Jobn Meldrum, Afterwards I came down into 


the Country, and ſeeing I could not live quietly 


at home, I was perſuaded by Col. Forbes, Col. 
* Overton, Lieut. Col. Fairfax, whom I took for 
© my good friends, to march in their Troops: 
« which I did, but with intention ſtill to do my 
King the beſt ſervice when occaſion was, and fo 
I did; and I pray God to turn the hearts of all 
* the Soldiers to their lawfut Sovereign, that this 
© Land may enjoy peace, which till then it will 
never do: and though thou kill me, yet will I 
put my truſt ja thee; wherefore I truſt in God he 
will not fail me nor forſake me.” Then he took 
his Bible, and read divers Pſalms fit for his own - 
occaſion and conſolation, and then put up divers 
rayers, ſome . and ſome privately ; which - 
Sal ended, he was executed, | 
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Euſebius Andre we, 2 Car. II. 


XXIV. The Proceedings, Examination, and Trial of Col. 
EusEBIUs ANDREWE, (a Barriſter of Gray's-1nn,) 
before the High-Court of Juſtice, Aug. 16. 1650. for 


High- Treaſon. 


Publiſhed by Francis Buckley, Gent. who was Aſſiſtant to Mr. Andrewe in the 
time of his Impriſonment, and an Eye-witneſs of all the bloody and exe- 


crable Proceedings. 


N Monday the 24th of March 1649. 
Col. Andrewe was taken | priſoner at 
Graveſend by Major Parker. 

Pt The next day, he was convented 
before the Lord-Preſident Bradſhaw, Sir Henry 
Mildmay Knt. and Thomas Scot Eſq; three of 
the Members of State, delegated by the Coun- 
cil for the taking of the examination of him, and 
of Sir Henry Chichley Knt. Dr. Henry Edwards, 
and Mr. Clark, caſually found in the fame Inn with 
Mr. Andrewe. : 

- Thoſe Gentlemen examined him ſo punctually to 
every action and circumſtance that had paſſed on his 
part ſince he took up arms, and eſpecially ſince the 
ſurrender of Worceſter, and his return from thence to 
London; and alſo concerning his ſeveral Lodgings, 
Names, Acquaintances, Removes, Abodes in the 
Country, Correſpondencies by Letters, and Intereſt 
in places and perſons, as if they had kept a Diary 
for him. Which conſidered, and that Sir John 
Gell Bart. Major Barnard, Capt. Smith, Capt. 
Benſon, and Capt. Abbey, (with whom he had the 
laſt and moſt queſtionable correſpondence) were all 
in cuſtody, he found himſelf to be betrayed, * 
could not at preſent gueſs by whom; but well 
that he had better be fair in his confeſſion, than to 
deny what he ſaw by the perfectneſs of his exami- 
ners, would be proved againſt him, by the diſcovery 
of ſome of thoſe formerly ſecured, and examined 
before his coming up. | 

In his Anſwers, he would have been circumſtan- 


= 
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tial, but was kept cloſe to the Queſtion ; at his 
departure he defired that he might ſet down his own n 


Narrative, according to his own ſenſe, which was 
granted him to prepare, and to ſend or bring to 
them as there was opportunity, And having total- 
15 as much as in him lay, excuſed his fellow - pri- 
oners, as to any thing relating to his Delinquency, 
he was with them committed to the Gatehouſe. 

Wedneſday following, he was re-convented and 
re-examined. . 

On Friday, he was again convented, and delive- 
red in his Narative to the Lord-Preſident, and the 
Houſe, Bur buſineſs happening, detaining the other 
two examiners, he was by the Preſident returned. 

On Saturday he was re-called, and then, as at all 
times before, uſed and treated with civility, -and 


„ The Narrative is here printed at large, being the Evidence urg'd againſt him at his Trial. 


no little preſſure to diſcover ſome great perſons, his 
ſuppoſed confederates: the aim, as he conjectur'd 
(and that upon ſtrong inference, and ſome expreſ- 
ſions) was at Sir Guy Palmes, Sir John Curſ/on, and 
Sir Thomas Whitmore, &c. But he. accounted it a 
great bleſſing in his unhappineſs, that his misfortune 
was not fatal to any of his friends or familiars, who 
yet knew nothing of the reaſon of his Impriſon- 
ment, more than for what they were beholden to 


common fame. 
On Sunday, he was called out of his bed, and 


by two Meſſengers, his Keeper, and his Man, 
brought into a boat at King*'s-bridge, at W:ftmin- 
ter, and thence carried to the Tower, The war. 
rant which at the Lieutenant's houſe was read, im- 

rted, that he was committed cloſe priſoner for 


igh-Treaſon, in endeayouring to ſubvert the pre- 
ſent Government, &c. to be kept till delivered 
by Law. 
- The Narrative follows. 


To the Right Honourable the Council 
of State; 


The humble Narrative * of Col. Euſebius 
Andrewe, as to the een and Matters 
Z charge, whereupon. he was examined be- 
fore Preſident Bradſhaw, Sir Henry Mild- 
may, and Thomas Scot, E/q; in that be- 
half delegated by the Council the 27th of 
March, 1650, 


May it pleaſe your Lordſhips, A 
BE! NG unfortunately, and by a treache- 
rous practice ſeduced into an action which 
renders me obnoxious to your Lordſhips Diſplea- 


ſure and Juſtice, and thereupon, convented and 


brought to examination, I affured your Lordſhips de- 
legates* that I came with a reſolution to deal candid- 
ly, and not to preſerve my life by framing a lye, or 
denying a truth. The fame ſe I Kill retain, 
caſting myſelf wholly at your Tolle feet; hum- 
bly praying leave, that while I anſwer to matter of 
I may be permitted to cloath it with pertinent 
circumſtances z that while the one lays me liable to 
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your Juſtice, the other may bring me within the 
capacity of your mercy ; which in caſe it be affor- 
ded, I ſhall embrace with all humility and thank- 
ſulneſs. And if denied, I ſhall find cauſe within 
my boſom to juſtify God Almighty in his permiſ- 
ſion of my ruin; and I hope Charity enough to for- 
give whoſoever have, or ſhall be inſtrumental to it, 
and bear the gurdon of my folly, with a ſober con- 
fidence of God's reſerved favour. | 

My engagement for his late Majeſty began ſoon 
after Hillary-Term 1642, and continued until the 
ſurrender of Worceſter in Fuly 1645. 

J have omitted to make my compoſition, not 
having a conſiderable, and not willing to own an 
inconſiderable eſtate, 

I have not taken the proteſtation, ſolemn league 
and covenant, negative Oath, nor ſubſcribed the pre- 
ſent engagement. 

John Barnard, ſometimes a Major under me, 
and by reaſon of his good parts and ſober demea- 
nor, being in my good opinion, at my return to a 
private practice in my calling for my neceſſary ſup- 

rt, frequently viſited me, and imparted to me 
| ich occurrences as he met abroad in diſcourſe, and 
did often intimate the diſcontent of the Reformades, 
the factions of the Levellers and Agitators, and the 
proceeding of a certain Committee, or ſelect Coun- 
cil of Officers, of which Col. Cook was chief, and 
himſelf their Clerk, upon a printed charge againſt 
ſome for oppreſſion, and againſt others for conceal'd 
delinquency ; to the penning, promoting or counſel- 
ling in which, I was originally a ſtranger, nor did ever 
intereſt myſelf therein further than the hearing his 
diſcourſe ; neither did ever mediately or immediate- 
ly meddle with any of the perſons or actions of the 
Reformades, Levellers, or Agitators upon any of 
his diſcourſes. | 

About * Trinity-Term laſt, Major Barnard obtru- 
ded to my intance one Capt. Holmes, who 
ſoon after brought with him one Jobn Benſon, (who 
pretended to have had command under Sir John 
Gell, was anciently his ſervant, and until this time 
his dependant,) who uninvited frequently groduced 
to me tranſcripts of Letters, (with the MPying of 
which he pretended to be entruſted under Mr. 
Ruſhworth) which did appear to purport the oc- 
currences in reference to the affairs of State, and 
their concernments at home and abroad, from their 
ſeveral agents; which I only read in his ſight, and 
immediately delivered them kick, he pretending 
that he was to carry them to Mr. Thomas Buſbel to 
be tranſmitted over ſea. iy 

Capt. Holmes, and John Benſon, in their diſ- 
courſes did inſinuate that their intereſt was great in 
the Reformades, and that by them great advantage 

would upon any importunity be done for the Royal 
Party, and magnified Sir Fobn GelPs intereſt in his 
Country, his reluctance at what he had done in the 
Parliament's ſervice, and his willingneſs to expiate his 
former fault with a beneficial ſervice to the Prince, 
And Major Barnard propounded, that a former de- 
gn in the time of the war laid by me for the taking 
of the Iſle of Ely, might by their help, and the con- 
juncture of ſome ſtrength to be raiſed by Sir Jobn 
Gell, then to me a ſtranger, and by Holmes and Ben/on, 
pretended to be willing and able to raiſe conſider- 
able numbers, be revived and executed; and there- 
upon it was concluded, that I ſhould with Benſon 
try who in Cambridgeſpire would engage in it, and 
then ride down to Sir Jobn Gell, to ſee if his ſtrength 
and purpoſe were ſuch as pretended ; and this not 
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to be executed but upon the contingency of ſucceſs 
ſes in Ireland, and Scotland, was let fall as ſoon as 
conceived. | 

About the middle of December, Capt. Holmes 
brought me inſtructions, to draw a petition for Sir 
Fohn Gell, for the getting of his arrears, which I 
drew accordingly, and not long after, I was invi- 
ted to give him a meeting, till then having not 
ſeen or correſponded with him, and received an in- 
vitation and inſtruction to arbitrate between him 
and his Lady, with Sir Thomas Prieftwich, And a- 
mongſt other diſcourſes, Sir John Gell did take no- 
tice of his irrequital of his ſervice, and his loſſes, 
and the miſapplication of his, and other ſervices, to 
an end they intended not, and that he deſired to be 
ſo underſtood, and when opportunity ſhould be, 
to be ſo repreſented to the Prince; and did inti- 
mate, that if ever he took up arms again, it ſhould 
be for the Prince: and at ſeveral other ſubſequent 
meetings, the diſcourſes were general, and much 
to 8 purpoſe, but no particular deſign laid or con- 
trived. 

The time limited by the Act for departure, c. 
being near expired, and myſelf being purpoſed to 
withdraw into the Country, until * ſummer 
voyage into ſome of the plantations, and to that 
purpoſe being in treaty with Sir Edmund Ploto- 
den, about the conditions of New Albion plantation, 
of which he writes himſelf Count Palatine, and 
Proprietor ; on Saturday 16 Martii, I was unex- 
pectedly viſited by Major Barnard, and Jobn Ben- 
ſon, and they enquiring my reſolution — 
my leaving the Town in obedience to the Act; 
ſignified my purpoſe to go to New Albion or to Vir- 
ginia: upon which they took an opportunity to 
make a propoſal to me in effect, that they had a con- 
ſiderable deſign laid, and friends and money to ſet 
on foot and back it, and that I ſhould have two 
hundred pounds in hand, and power to draw mo- 
ney by Bills of Exchange, for what more ſhould be 
neceſſary for my ſupport, and management of 
what ſhould concern the ſaid deſign in Holland, if I 
would undertake to go over, and promote it to the 
Prince. And they did then in general terms ſignify, 
that it was an eaſy matter, eſpecially the Cavaliers 
going out of the Town, by correſpondence in all 
Counties, to ſurprize the horſe of the army in 
their ſeveral quarters; and did intimate, that Major 
Barnard had a deſign in draught, which as I re- 
member he produced, and I believe was concerning 
ſuch ſurprizal, but was not read, but referred to 
further time of conſideration. My anſwer was, 
that if the money were ready, I would divert my 
former purpoſe from any Plantation, and entertain 
= 2 6 and informed 

Su morning, they came again inform 
me, that — perthig of quality and fortune in 
Rent, Buctingbam, and Dorſet, were, or would 
then preſently come up near the Town, and would 
join in an enga nt, and advance money z and 
that Sir Jobn Gell would alſo engage, and might 
with a word of his mouth bring in his friends, and 
Sir Andrew Kniveton, Sir Guy Palmes, and Mr. 
Fitzherbert, and a fourth perſon, whoſe name I re- 
member not; and therefore deſired me to draw an 
engagement, (which I did in a looſe paper, after the 
ſenſe by them or one of them, the ſaid Barnard, 
or Benſon, inſtructed) and to move Sir Fobn Gell to 
Join in ſuch an engagement; but did preſs me to 
Join in the ſame at that preſent, for the encoura- 
ging of their before-mentioned friends, amongſt 


whom, 


This Error in time, as ſome others both of ſubſtance and circumſtance, are rectiſied upon better memory by ſome following 
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whom, I remember only theſe Surnames Beyes, 
Thatch, Baker, all ro me abſolute ſtrangers. 

That day I ſpake with Sir John Gell, and ac- 
quainted him with their offer and propoſal to me, 
and deſire from him. He anſwered, that he would 
not meddle with acting in that deſign (which he 
took upon him to be acquainted withal,) for which 
he was as-then in no capacity, nor would be engaged 
under his hand and ſeal, to be bound to, by any 
future action for them; for that Benſon was a 2 


truſted me, that if I went over upon this occaſion, 
to poſſeſs the Prince with a good opinion of him, 
and that he would do nothing againſt him; and if he 
were at all in command, he would be ſo to his ad- 
vantage, or to that effect. 

I returned to them Sir John GelPs anſwer, with 
which they were not, or ſeemed not altogether un- 
ſatisfied, and appointed on Monday at five of the 


clock, that the perſons of the Counties of Kent, 


Buckingham and Dorſet, or ſome of each County 
from the reſt, ſhould give a meeting at the Three 


Cranes, at the Savoy · Gate, and be all ſatisfied in the 


deſign, and agree their reſpective portions of money 
to be paid in preſent, and raiſed for the future; de- 
firing me to take care to move, that they might be 
alſo provided for, to be able to hold intelligence, and 
ride about from place to place to lay the deſign. 

At the time 7 and Major Barnard pro- 
duced two letters, one ſubſcribed by Smith, ano- 
ther by Thatcher, purporting that the Kentiſh Gen- 
tlemen were come as far as Rocheſter, and would 
that night be within twelves miles of London, and lie 
there all day, and then in the evening, on Tue/day 
by eight of the clock, would at any place give 
meeting to himſelf, and his Colonel; and that they 
had ſent a ſpecial guide to bring Barnard to them 
that night, whither he was inſtantly deſiregito repair, 
and that they durſt come no nearer in fear of the 
watchfulneſs of Colonel Blunt ; and that the two 


hundred and fifty pounds were ready to be laid down 


to perform their undertaking: No man of any 
County giving any meeting according to the firſt ap- 
pointment at the Cranes, but the ſaid Barnard, and 
Benſon, and one who calls himſelf Captain 4ſbley, 
only known in face to me, who pretended to be 
rivy and knowing of the truth of all that their 
ormer diſcourſe and theſe letters tended to; and 
Barnard pretending to go inſtantly to horſe from 
Weftminſter, I brought him and Ben/on to the wa- 
ter- ſide, and in the walk they importun'd me a- 
gain to obtain Sir Jobn Gell's ſignature and ſeal to 
the engagement, which Benſon had then ready en- 
groſſed, and that I would go preſently to Weſtmin- 
ſter with them about it; which I refuſed, and told 
them, that I was able to ſatisfy any man of quality, 
diſcretion, and ſecrecy, concerning Sir Zoby's reality, 
though not actually engag d; and ſo left them. 
That night about eight of the clock, one Smith 
came to me /till then) an abſolute ſtranger, and 
Capt. Afbley came to me, and brought me a letter 
from Major Barnard, . highly reproving me, and 
Sir Jobn Gell of backwardneſs, in withholding our 
own hands from theengagement, and that we intended 
our own. hangurs upon their dangers, without giving 
them aſſurance of our ſecrecy and conſtancy ; and 
that unleſs the engagement were ſubſcribed by Sir 
pr Gell, his Kentiſh friends would not proceed 
urther. I was known to Mr. Smith, who took 
upon him to come as from them for ſatisfaction in 
that point. And in anſwer, I under a vow of ſe- 
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given. to drink, and laviſh of his tongue: but en- 


crecy told him, that I was ſatisfied concerning Sir 
John Gell, and preſumed, that if any Gentleman of 
quality in whole judgment the reſt would abide, 
ſhould addreſs to Sir Fcbn, that under an Oath of 
ſecrecy he would ſatisfy him, but durſt not truſt 


Benſon, and Barnard was to him a ſlranger. With 


this they departed, aſſuring me that they thought 
no more would be expected from Sir John, and that 
they would, or one of them, away that night to the 
company; and that the next day being Twe/day, the 
money ſhould be paid at the Pal/grave's-head. 
They broke their time, and my occaſions preſt 
me into London, being next day to be gone by the 
Act; and about nine of the clock at night, I was 
ſent tor by Captain Aſoley and Benſon, who delivered 
me a letter from Barnard, preſſing me to ſubſcribe 
the engagement which Benſon engroſſed ; and that 
being, done, he would go with me the next day to 
Graveſend, and the Gentlemen of Kent ſhould meet 
there, and there the money to be paid. | 
The tide being fit for paſſage on Wedneſday, Bar- 
nard came not, but Ben/on pretended him to be at 
Toltenham-Court with the Buckinghamſhire Gentle- 
men, and that he was well-hors' d, and would come 
preſently, and ſhould follow; and ſo Captain Aſbiey 
and myſelf, with no more than-fifty ſhillings in my 
puiſe, preſuming upon the money there, went to 
Graveſend, and expected till Thurſday night, but 
found no Kentiſh men, and no one from London 
coming. Capt. Aſbiq went that night with the 
evening-tide for London, to enquire the reaſon z and 
on Friday morning early came Major Barnard, and 
Mr. Smith with a letter from Benſon, purporting that 
if Sir Jobn Gell would not co-ingage under his hand 
and ſeal, with thoſe whoſe names were ſubſcribed (of 
which I only know Barnard, Smith, Benſon, and 
Aſbley,) they would go over themſelves (meaning 
himſelf and Barnard) to the Prince, and ſpoil both 
mine and Sir John's credit with him, and diſappoint 
all that I intended in his favour: and that he had 
letters from Sir. Jobn, which he could produce, 
ſhould make him repent his refuſal, or tg ſuch 
effect; and therefore deſired me to write to Sir Jobn 
Gell, t him ſee his danger, which I. did, laying 
the caſe before him, and not preſſing him, but lea- 
ving him to do as God ſhould direct him, and his 
judgment lead him. With which letter Barnard and 
Smith went away, with aſſurance that whether Sir 
Jobn Gell engaged or not, I ſhould hear next day 
trom them, and if q᷑e did engage, they would come 
down and go for Rochefter, where their former un- 
dertaking ſhould be performed to me; and if he 
did not, I ſhould be diſengag' d, and have my ſub- 
ſcription and feal ſent me, and the deſign ſhould fall. 
I expected till Saturday night, and finding no an- 
ſwer, reſolved on Monday to intend my privacy in 
the Country, upon my firſt purpoſe for New Albion; 


and in the morning early was ſcized by a party of 


horſe, and brought to London. | 


. My Lords, © Ro Hg 

In that Narrative you will ſee a believing nature 
wrought upon by treacherous men, ſuch who can- 
not be true'to any, whilſt falſe to parties. | 

The pretended deſign vaniſh'd, as never being more 
than a phantaſm, and not worth your regard, the 
real deſign effected, fo far as they had power or op- 
portunity ; that is, to bring the game into the toil, 
and there leave them to be entangled and made a 
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You will find me paſſively active, being promp- 
ted and enticed by their inſinuation, and not once 
but hearkening to them. 

It lies in your Lordſhips power to cut me off, 
by extending which, you can arrive to no honour 
amongſt men; and poſſibly by an Act of lenity, you 
may do an office acceptable to God. . 

Cujus fiat voluntas, modo in ruins med. 

Whoſoever ſhall be preſent at my Trial, or into 
whoſe hands this Narrative ſhall fall, will eaſily con- 
clude with me. ; | 

Quos vult perdi Deus, hos dementat prius. 
Eus. ANDREWE. 


On Tueſday the firſt of April, after his remove to 
the Tower, he was called to be further examined, 
and at his return writ back to them ſome particu- 
lars, (viz.) concerning Captain Holmes, by want of 
memory not before ſignified. And in caſe the ſtate 
ſhould have ſuffered aught by the ſaid Holmes, it 
might have made Mr. Andrewe incapable of lawful 
favour, by reaſon of his tenacity concerning the ſaid 
Holmes, who (for aught Mr. Andrewe knew) was 
guilty of his being betrayed; and if ſo, might as 
well intimate his knowledge of Holmes's purpoſes, 
to the end that Mr. Andrewe's concealment of them 
might augment his crime; and alſo concerning Mr. 
Thomas Barnard, who being at large and unqueſ- 
tioned, Mr. Andrewe had cauſe to have the. like 
jealouſy of. | 

On Friday ſevennight following, being the 11th 

of April, he was called again, and was confronted 
with Sir John Gell, and avowed what he did indeed 
neither directly deny, nor was troubled that he did 
aver; freely telling the Preſident, that howbeit he 
did not remember ſome things in point, yet he was 
confident that he would not do him, nor any man 
wrong: and then declared to the Preſident, that he 
look'd upon Sir Jobn Gell, as upon himſelf, as a 
betrayed man; but as concerning others, he knew 
not by whom, he had been free in his confeſſions, 
though to his own' injury. 
He then acquainted their Lordſhips, that he had 
ſomething to rectify in his former examinations and 
papers, upon better memory in point of material 
circumſtances. They directed him to put them in- 
to writing, and to ſend them, and they called for 
his hand to the former examinations and papers; 
which he gave them, and the ſame day writ to them 
as followeth. f | 


To the Right Honourable the Lord-Preſident and 
Council of State. | 


May it pleaſe your Lordſhips, 

Ccording to the favourable licence by your 
Lordſhips to me given, I have digeſted into 
writing thoſe matters of circumſtance, wherein my 
Examinations and Narrative are in defe& of my 
memory only incertain and ſhort ; kumbly praying, 
that they may be received and made a part of that 
relation, which I muſt abide by at my Trial; and 
that the former errors may be rectified and defects 
ſupplied fo far, as by this ſupplementary account 
upon my ſerious re- collections given, may be done. 
And I ſhall then be confident, I ſhall appear not to 
have wilfully concealed (however guilty) or miſren- 
dred any thing pertinent, whether the ſame carry 

with it my condemnation, or excuſe. 


Por High-Treaſon. 
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What paſſed between myſelf and Mr. Barnard, 
before my acquaintance with Holmes and Benſon, and 
which is in my Anſwers and Narrative, was 
in time before Eaſter-TJerm laſt, when there was 
an order for departure of perſons in my condition, 
from this Town; and I in obedience thereunto, did 
leave this City on Saturday the 6th of May, and 
came to Mr. Oſborn's houſe at Carleton-Hall in Suf- 
folk, on Thurſday following ; from whence I ſtirred 
not at any time more than five miles, until the ſixth 
of Auguſt, when I was ſent for to make aſſurances 
between a Kinſwoman and her huſband in point of 
Jointure, by them to me mutually referred: in 
which buſineſs, and in other matters between another 
Kinſwoman, and a Merchant of Landon, being un- 
der reference to arbitrement; as alſo in endeavouring 
to get ſome friend to contract in the behalf of m 
daughter, for the reverſion of a Leaſe holden of 
the Dean and Chapter of Eh, in which ſhe is in- 
tereſted for a life in being, I continued in and near 
the City, until the third day of September; in which 
time Barnard voluntarily brought to my acquaint- 
ance Holmes and Benſon, upon the pretences in my 
AN and Narrative ſet forth, to which I humbly 
refer, 

The note which mentions Ben/on's going with me 
to Cambridgeſbire, and ſo to Sir Jobn Gell, which in 
my anſwers I have expounded, was drawn from me 
by Barnard's importunity, and written at his requeſt ; 
but what uſe he made of it, (other than to lay it up, 
and reſerve it for his preſent purpoſe) I know not, 
nor had any account of it, but went away the third 
of September, there being no concluſion of any thing 
to be done in ſubſtance, or circumſtance poſitive. 
But Mr. Barnard, who knew how to direct to me, 
promiſed by Letter to intimate further to me ; from 
whom after that, I never received any Letter or 
Meſſage to that, or any other purpoſe, until my re- 
turn near Micbaelmas- Term; when he told me, that 
the un ſucceſsfulneſs of things in Ireland had been the 
impediment. 

As to the day, viz. the 18th of Oober, being 
the Fair-day at Eh, it was only in diſcourſe men- 
tioned-to be an opportune time, in caſe the Iſle were 
(as indeed it was not) garriſoned. Neither any ſo- 
lemn or ſerious deſign or concluſion, then-to-fore or 
then-after made or laid, other than in tranſient com- 
munication z nor any perſon engaged ſo much as by 
word or promiſe, until this freſh ſtratagem was ſer 
on foot by Barnard. 

I drew Sir Fobn Gell's petition before Chriſtmas, 
and had ſeveral complements from him by Holmes, 
(at leaſt pretended) — I ſaw him, and I believe 
after Twelf-tide I was invited to him, and entruſted 
by him in the compoſing the differences between him 
and his Lady: in the laſt Term I drew his anſwer, 
and in the ſeveral times of our caſual or occaſional 
meetings, the diſcourſes have amounted to what I 
have before ſignified, and in your preſence and his 
avowed ; and how more exactly to give your Lord- 
ſhips an account in time, I cannot. 

As to the matter of the engagement, I abide by 
what I have formerly ſaid, with this only, that at 
my engaging, which was late in the night, before 
my going out of Town, in obedience to the Act, 
I was promiſed by Benſon, that if Sir Jobn Gell, and 
their pretended friends of the Country did not co- 
engage, I ſhould be diſengaged ; and in the hour of 
my going away, Barnard being not ready accord- 
ing to promiſe, but by Ben ſon pretended to be at 
Tottenham- 


Tol ſenbam- Court with ſome Buckinghamſhire men, and 
that he would undoubtedly follow; I told Benſon, as 
I remember, in the preſence of Captain Apley, that 
whether he came or not, I muſt for the prefent re- 
move to Graveſend, not having convenience of horſe 
to go elſewhere ſo ſuddenly. And if there were 
performance on Barnard's part with me, I ſhould be 
ready on mine; and if not, I deſired to be diſen- 
gaged, and left to purſue my private occaſions into 
Surry, And J did really carry with me deeds of my 
Clients, to have employed myſelf upon, in caſe of 
their failure with me. 

I humbly beg your Lordſhip's pardon for a fa- 
vourable interpretation of this trouble, which is a 
duty to truth, and right to others, and myſelf; 


which could not be omitted by 


(My Lords) , 
Your Lordſbips humble priſoner, and ſervant, 
| Eus. ANDREWE. 


This, together with a petition for allowance and 
liberty of friends reſorts, being the ſame day ſign'd 
in the preſence of the Lieutenant, were ſeal'd up, 
and ſent to the Lord Preſident's own hand. 

This was his ſecond petition, which with a former 
to the ſame effect, (and not of moment to ſubſcribe) 
did never receive any anſwer. 

At the ſame time he writ to Sir Henry Mildmay, 
on the behalf of the Gentlemen who were taken 
with him. 

Mr. Andrewe at ſcveral times took upon him to 
aver to the Committee of State, that they had ſpies 
upon him for ſome years, and particularly Barnard; 
which the Lord-Preſident did not deny, but juſ- 
tified the State, by the practice of all States to ſer 
watches upon perſons of ill affections to them. 

This day the Lord Grey was with the other three 
of the State, 

His third petition ſent about Eaſter, being by Sir 
Henry Mildmay and Mr. Scot put upon it, to ſubmit 
himſelf, with promiſe of favour if he ſought the 
State in ſuch manner; which for his relations ſake 
he did, but with ſome caution, in theſe words, 


To the Right Honourable the Lord-Preſident, 


and Council ; 


Ade Humble Petition of Euſebiu Andrewe. 


Sbewelb, | 

'T HAT your Petitioner is ſeriouſly ſenſible, 

and humbly acknowledgeth, that for his high 
delinquency againſt the State, he is become forfeited 
to their Juſtice, 

That he hath not in the leaſt ricated with 
your Lordſhips, in the confeſſion of his proper faults 
and follies, nor hath kept aught reſerved concerning 
- himſelf, or any perſon, or thing, which may fatisfy 
your Lordſhips, and more ſecure the State; and is 

ot hopeleſs to be look'd upon as capable of your 
prefers favour and future "mercy, which he now 

oth, and ſhall always implore. 

That his preſent deſerved condition is made more 
uncomfortable, by his wants, and the excluſion of 
his friends and relations; without a ſupply in which, 
life itſelf becomes a puniſhment. 

Your Petitioner caſting himſelf at the feet of 


your Lordſhips, humbly prays, 
That his being proſecuted before the High Court 


of Juſtice, may be ſuſpended. 
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That by your order, his paſt and future charge 
of neceſſaries may be diſcharged, whilſt he remains 
your priſoner, | 

That his friends and kindred may have recourſe 
to him, and that he may have the freedom of his pen. 

And in caſe your Petitioner ſhall be found in the 
leaſt to miſapply thoſe favours, he ſhall adjudge 
himſelf worthy of a total deprivation of them, and 
of your future goodneſs towards him. 

And your Petitioner, &c, 

This was leſs than was look'd for, though as much 
as he could venture on; in which his deſire for te- 
ſpite of his Trial was inſerted, to prevent only his 
being the firſt, and exaſperating them by giving 
others aim in the ſcrupling the Court. 

This petition was ſolicited thirty-three days, but 
no anſwer could be obtained ; and his wants growing 
upon him daily, he put in the Lieutenant's hands 


this following petition, 


The Petition, (with ftile as formerly, &c.) 

Sheweth, 

T HAT your Petitioner hath been twelve 

wec ks cloſe priſoner, his friends neither per- 
mitted to viſit, nor daring to relieve him, his Gow | 
for neceſſaries ſwoln beyond his ability to diſcharge, 
his credit proteſted, and nothing more viſible to him 
than his immediate periſhing, 

That he hath not been wanting to pray your fa- 
vours, having three petitions lodged with your 
Lordſhips, conſtantly ſolicited, but unanſwered, 

That he hath in his confeſſions ſpared nothing 
which can more conduce to the State's ſecurity, or 
his own condemnation. | 

Your Petitioner therefore humbly prays, 

That if at all he muſt, he may ſpeedily receive 
his Trial, he being ready to ſubmit to the will of 
God in the iſſue. | 

That if mercy be reſerved for him, which he 
hath, and doth implore, your Lordſhips would 
pleaſe to admit him to ſue out his pardon, and to a 
free converſation in this Commonwealth, upon ſe- 
curity given for his future good demeanor. . 

That in the mean time he may have the liberty of 
the Church and Tower, and the freedom of his 
friends reſort, and that order may be given for the 
debt incurred there in the time of his cloſe reſtraint 


to be diſcharged, | 
And your Petitioner, &c. 


The Warrant of Commitment, which I could not pet a 
Copy of till the 14th of July, is as followah, 

Heſe are to will and require you, herewith to 

receive into your cuſtody the body of Euſebius 
Andrewe Eſq; and him you are ſafely to keep in cloſe 
impriſonment in the Tower of London, in order to 
his further examination, he being committed unto 
you for High-Treaſon, in plotting and endeavouring 
the ſubverſion and alteration of the preſent Govern- 
ment. Of this you are not to fail ; and for ſo doing, 
this ſhall be your Warrant. | 


Given at the Council of State fitting at White- 

hall, i, 30th day of May 1650. | 
Signed in the name, and by the order of the 
Council of State appointed by Authority 

of Parliament. 

To the Lieutenant of the a 
Tower of London. John Bradſhaw, Prefident. 
This 


This warrant is vitious in itſelf, for two reaſons, 
which make a right wartant of Commitment, Coke's 
2d part Inſtit, fol. 52, 599, 591. allowed by the 

Parliament. 5 

1. That it is not done by due proceſs of Law. 

2. That it hath not a concluſion, vix. And ſafely 
to keep until he be delivered by due courſe of Law.” 

But leaves it indefinite, and js rather a condem- 
nation to perpetual, at leaſt, to arbitrary impriſon- 
ment, which is worſe. l 810 

The cloſe impriſonment is but in order to his fur- 
ther examination, and he had been twice ſince exa- 
' mined, and ſigned his examinations before Eaſter, 
and did not refuſe to anſwer, any queſtion demanded 
of him. - ern Asen 
The Warrant is dated from the Council of State 
fitting at I biteball the zotb of May; whereas he 
was brought to the Totyer the 30th of March, being 
Sunday, by ſeven in the morning, at the opening of 
the Gate (no Council ſitting) and the Warrant 
ſigu d on e the 29th of March,;  _ _ 

Having attended a Month in expectation of an 
anſwer to his laſt Petition, he petitiqned the Parlia- 


ment again. 


To the High and Honourable the Parliament 
11.35, 4. .5 3:0 Baglong, os 


N g x / n 41 4 4 * 
The bumble Petition. of Euſebius Andrewe, Eſq; cloſe 
Priſoner in the Tower of London: : 


r 
T HAT your Petitioner hath been by a confe- 
derate pack of ſetters, wrought into actions, 
which (abſtracted from their circumſtances). ren- 
der him liable to e and this done, not 
without their further hope, that your Petitioner, as 
they ſuppoſed, had inteteſt to have drawn divers 
perſons of quality and fortune into the ſame entan- 
ement. = 
g That failing of that part of their aim, the ſaid 
confederates did betray your Petitioner to the ho- 
nourable Council of State, by whaſe Warrant he hath 
been ſixteen weeks a ſtrictly cloſe priſoner, without 


. 


a fortune of his own, the acceſs of friends, or E 
of ſubſiſtence allowed; 'and.. is to periſh by hs þ 


wants, before it be vain. £a/ by a publick Trial, 
whether he be a fitter object far, the applying of 
your Juſtice, or your Mercy. 

That he is hereby diſabled to be accountable to 
the ſervice of God, the duty to his family and 
friends, and to thoſe who giye him credit for Vary 
And in caſe he ſhoyld be call'd from ſuch his cloſe 
reſtraint to his Trial, muſt be deſtitute and deprived 
of all fair means of making his reaſonable defence q 
which, however it may ſuit with policy, will not be 
conſiſtent with Religion and Honour. 

Your Petitjoner having for relief in the premiſes, 
by all opportune Addreſſes, and by four Petitions 
importunely ſolicited and ſaught the ſaid Council of 
State 8 anſwer ; in the deep ſenſe of his preſ- 
ſing ſufferings humbly appealeth to this high Court, 
caſting himſelf wholly thereupon, and as humbly 


prayeth, 

1. That you would prevent your Juſtice by your 
Mercy, and gdmir him tg ſue cut his pardon, upon 
ſecurity given for his future good demeanor to the 
State in this Commonwealth, "ov 1 . 

2. That if that be too great a favour, you would 
7 * * to depart the Commonwealth, he 

of. VII. | | 


* 


| aa * N b 1 1 
4 a : 5 5 | 
: 4 r 1 I FA = 
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engaging not to act, or contrive-aught to the diſſer · 
vice 7 — pop i had” 21 * p 8 
g if he be not thought ca of either, 
het that he muſt receive a publick Trial, he may 
have a convenient time af preparation, after a qua- 
lifying of his impriſonmens.;-- + 4s 2 
4. That in the nean time he may have tho liber- 
ty of the Tower, and reſort of his friends; and that 
by your order, his debt for liveliood, incurred in 
his cloſe reſtraint, may be diſcharged. | 
In all which your Petitioner is ready to ſubmit t 
the will of God, ,wboſe/proyidence-hath put Juſtice 
and Mercy into your preſent diſpenſing. 
| 10 £4 5.J 207 G0 11: Mod hall ever pray. 
(8... 7 | 


Notwithſtanding his Petitions and Letters, he was 
brought before he High Court of Juſtice (in - 
84h) of which Jobn Bradſbam was Preſident, and 
is own Narrative was urg d againſſ him as a con- 
feſſion, and Attorney -Genkral Frideaux uſed" him 
with very ill Language. But he put into Court his 
anſwers in writing, which were as folloſe , 


The humble An/wer of Euſebius Andrewe, % in 
his defence to the proceeding ag ainſ# him — 
Honourable the High Court of Juſlire, preſented 

16 de Aug. 16060. 

it mut of e 


T HE ſaid Reſpondent (with the favour of this 
R honourable Court) reſerving and praying to 
be allowed the benefit and liberty of making fur- 
ther anſwer, offereth to this honourable Court; 

Fin, That by the Statute or Charter ſtiled Mag 
na Charta, which is the fundamental Law, and 
ought to be the ſtandard of the Laws af Exg/and, 


confirmed above thirty times, and yet unrepealed, 
it is in the agth Chapter en f and 


1. That no Freeman ſhall be taken, or impriſoned, 
or be diſſeiſed of bis freehold or libetties, or free 
cuſtom, or be outlawed, or exiled, or be any other 
wiſe deſtroyed; nor will we upon him, nor 
condemn him, but by a lawful Judgment of his 
Peers, and by the Laws of the Land. 

2. We ſhall ſell to no man, nor defer to any man 
uſtice or Ri 1 ty tour”? 
$4condly, That by the Statute of 42 of Hum. III, 
chap. i. „t ne pitt L220 IT. ic; 
1, The Great Charter is commanded to be kept 
in all the points. And, 

2. It is enacted, that if any Statute be made to 
the contrary, that ſhall be holden for none; which 
Statute is unrepealed, . 

The Reſpondent obſerveth, that hy an Act of the 
26th of March '1650, intitled an A# for eftabliſs- 
ing an High Court of Juſtice ; power is given to this 
Court, to try, condemn, and cauſe execution of 
Death to be done upon the Freemen of England, 
according as the major number of any twelve of 
12 thereof ſhall judge to appertain to 

uſtice. tid) th? y ve 1 

And thereupon the Reſpondent doth hymbly in. 
fer and offereth for Law, 'y 

That the ſaid Act is diametrically contrary unto, 
and utterly inconſiſtent with the ſaid Great Charter, 
and is therefore by the ſaid recitefl Statute to be 
holden for none, zo 23% 5d 


| * 15 


N . 
- # - 


That it can with no more Reaſon, 


mes 

Juſtice, hold the value and reputation of a Law 

(the ſajd Statute before pg being in force) K 
1 


3.39 


if, contrary to the ſecond" clauſe in the 2gth'chap. The farther and ſecond An SS 


of Magna Charta, it had been alſo enacted, that 
. Juſtice and Right ſhall be deferred to all Freemen, 
and fold to all that will buy it. | 
_ Thirdly, That upon premiſing, by the Petition of 
Right, 3 Car. that contrary to the Great Charter, 
Trials and Execotions had been had and done againſt 
the Subjects by commons martial, Sc. it was 
therefore prayed, and by che commiſſion enacted, 
i. No commiſſions of the like nature, might be 
thencefurth iſſued; ct And that done, 
2. To prevent, leſt any of the Subjects ſhould 
be put to 8 to the Laws and Franchiſe 
of the Land. ; 1 
The Reſpondent humbly obſerveth and affirmeth, 
Ibis Court is (though under a different tile) in 
nature, and in the proceedings thereof, directly the 
— — the . 7 _—_ by w Freemen 
thereby being to be tri life, and adjudged b. 
the major number of the Commiſſioners fitting 02 
in Courts of Commiſſioners martial was practiſed, 
and as agreeable to their conſtitution) and conſe- 
againſt the Petition of Right; in which he, 


. * W 


— ri the Freemen of -Exgland (if it be granted 
there be any ſuch) hath, and have right and intereſt ; 


and he humbly claims his right accordingly, . 
-*  Fourthly, That by the Remonſtrance of the x5th 
of -D , and the Declaration the 17th -of 55 
Auary, 1641, the benefit of the Laws and ordinary 
Courts of Juſtice, are the Subjects birth- rights. 
By the Declarations of the '12th of 


| , and 
116th of OZbber, 1642, the preſervation of . 
and the due adminiſtration of Juſtice, are owned to 

be the juſtifying cauſe of the War ; and the ends of 
the Parliament's affairs, managed by their Swords 
and Councils. And God's curſe is by them impr 
cated, in eaſe they ſhould ever decline thoſe ends, 

By the Declaration of the 27th of April 1646, 

| 7 rg made not to interrupt the courſe of Ju- 

ice in the ordinary Courts thereof. 

By the Ordinance-or Votes of Non-Addreſſes, 
= 1648, it is aſſured on the Parliament's behalf, 


6-4 8 qh5 ha. 58 

Though they lay the King aſide, yet they will 
govern:by the Laws, and not interrupt the courſe 
of Juſtice in the ordinary Courts thereof. 

And thereupon the Reſpondent humbly inferreth 
and affirmeth, That Hufe Ae 2000 

The conſtitution of this Court is a breach of that 
lick faith of the Parliament, exbibited and 
pledged in the Declarations and Votes to the Free- 
men of England. 
And upon the whole matter the Reſpondent (ſas 
ving as aforeſaid) doth humbly affirm for Law, 
and claim as his right, 

1. That this Court, in deſect of the validity of 
the AR, by which it is conſtituted, hath not power 
againſt him, or to preſs him to a further anſwer, _ 

2. That by virtue of Magna Charta, the Peti- 
tion of Right, and the before-recited Remonſtrance 
and Declarations, he ought not to be proceeded 

inſt by chis Court, but by an ordinary Court of 

uſtice, and to be tried by his Peers. 

And prays, That this preſent anſwer and ſalvo 
may be accepted, and regiſtred, and that be may 
de tried by his Peers accordingly, 


Eys, Ave. 


24. The Trial of Oil, Ewfebios' Andrewe, 2 Cart. 


—— 


of 'Euſ. And 


Eſq, to the Honourable the High Court of Juſtice, 
2 the 16th day of Aug. 1650. of Jalict 


T 


Honourable 


be allowed the benefit — 1 


N E ſaid Reſpondent (with the favour of this 


and praying to 
making further 


anſwer (if it ſhall be adjudged neceſſary) in all 
humbleneſs for preſent anſwer, offereth to this ho- 


nourable Court, 
That by the letter and 


| grovine ſenſe of the Act, 
entitled, An 47 for gabi 


Ming an High Court of 


Fuſtice, the faid Court is not qualified to try a Free- 


man of Engl, 


to be) for life in caſe of Treaſon. 
Fin, For that, 1. The ſaid 
tuted a Court of Record, and (but 
cannot at all have that account < 

were wont to have of their Miniſters 


which Kings 
-of Juſtice. 


and (and'ſach the Reſpondent avetreth 


Court is not conſti- 
upon Record) 


their Freemen, 


4 The Freeman, and ſuch ho are and may be 


55 ed in him, wah ett rd to 
to, by which to preſerve the ri 
them reſpeRively, viz, of " 


; x 


444 +89 2218 


1. A Writ of Error, in 
ment, due by the prece-. 
dents. 


2. A Plea of Auter-J 


foys acquit, in caſe of 
new ion for the ſame 
fact; the right to which, 
and the neceſſity of ſuch 


Gans caſe. 4 


reſort un · 
due to him and 


Ed. III. 

Raz. Par. Num. 13. Count 
> de Arundel's caſe, 

421 Ed. III. Rot. Par, 


Nu. 23. Sir Fobu of Lee's 
en ogy | 
n Darlo's 
> caſe, 4 Rep, 35 Kur, 


Record, a rs by 
3. A Ning wh ed) 


upon acquittal, as is the 
— cunkrem. due, by the Dyer 


Stat. 14 Hen. VI. C. 1. 
nded, 


groun 
4. A Writof Conſpi-J 


racy againſt. thoſe v 
have p 
ing the Life of the Re- 
ſpondent not to be 
brought before acquit- 
tal, and no acquittal-but 
upon 


| 


iſed the betray- | 


Van's cale, ibid. 33 Eliz. 


fol. 120. and abride. 


fol. 
of . VI. 10. fol, 19. 


| The Poulterer's caſe, 9 
Rep, fol s. 


eth by 


4 
$58 4 


- 


This Court is to determine at'a day, without ac- 


count of their proceedings, have power to try, 
judge and cauſe execution, but not to acquit ot to 
give enlargement: ſo that the ,nocent are thereby 


uniſhable, the innocent 


not preſervable ; the in- 


jured and betrayed not vindicable ; which are de- 


fects incom 


ible with a Court of Juſtice, and in- 


conſiſtent with Juſtice jrſelf, and with the Honours 


of a Chriſtian Nation and 


Commonwealth, 


Secondly, Far that the Members of this Court are 


by the AR directed to be ſworn, 


Not in conſpeltu for the Freemens ſa - 
N OOPS FO 0 tf 


4 2. Not in words of indifferency, and obliging to 
— manifelt partality, wiz, 


You 


i659). 0990 


You foall  fevear ' that you 8 and truly, ar- 
cording tothe b your l and knowledge, execute 
ihe ſeveral 8 given unto you by this Af, 


The Reſpondent humbly offers, That, 

1. The — in —— of Triers ought (in 
l to have been appointed by their conſtitution, 
to have been ſworn as Triers in full Court, accord- 
ing to the practice in all equal ways of Trial. 

2. The Court as Commiſſioners of Oyer and Ter- 
miner, (being authorized by the Act to hear and de- 
termine) ſhould in like reaſon be appointed by an 
Oath, ſuch as is uſual for perſons ſo qualified, as Pro- 
vided by 18 Ea. III. viz. 


ar, that well and ally you ſal 
Ten fl fa „ and bis 2 mu- 


tandis) in the office of uftice, c. and _ Loy deny 
o no man common Wert 0 


Or ſome: Oath aided. jus 
tier of Peace, Dolton, fol. 13. 


I A. B. do fear, that I will do equal right ; ind 
according to my beſt wit, cunning, and power, after 
the Laws and ce of the laxd Ty Statutes 
W made, &c. 2 


3. The Court i in BLU os of Triers ſhould (in 


as that uſually adminiſtred to. Jurors, vir. 


— and. truly 16 and 098 adwerwnce 
nate between our Sovereign Lord the King, (mutatis 
Do hang and the ler, at the bar ; ſo help you 


Whereas when this Court ſhall (as banda. 
tuted) have condembed the Freemars, the _ 
dent, or other, by applying their ſkill and .know- 
ledge, to their power, whether: juſtly or not, the 
.Oath by them taken is not in the letter broken ; 28 

to be exactable by man, though God will probably 
have a better account. 

And therefore upon the whole matter premiſed, 
the Reſpondent (Gringian before) offervor lam and 
reaſon, that the honqurable Court, the High Court 
of Juſtice, is not, by the letter aid peter ſenſe of — 
words of the Act, by which it is conſtituted, 
hed in reſſ 1 defects ro. pak 
upon him for bis es n 

r en 1 

And bumbly pr 1 0 this bis fecokd Aube, 

Salvo, LL 7 Fee 
be m tried, 15 


prayed. F 


is 4 ed +: er 8 


| 7 be farther 7 third Anfoe 
Mt 


e . 16h 7 of ele 10 


HE faid 
| -honourable Court) reſerving 
be allowed the benefit. and 
_ an{wer,; (af it (hall be adjudged 


' ang tlie 
fret; Aoi, 
E former Anſwer” | 


. 'Evs. . 


Jun 10 C3 


rving and praying to 


)- — 
dle Court, 


Court to be duly-arid legally 
tuted, as to their 
Vol. VII, 


eſtabliſhed and conſti- 
g's Gra) et bi 


For High- Treaſon. 


— be obliged by an Oath, of as equitable ſenſe 


of, . 
ener ofthis © / 
liberty:of-making further 


That, Firft, It is his right (if he muſt admit this 


Rear men of bis own condition, and neighbour- 
Secondly, It is within the power of the Court by 
the Letter, and Senſe of the Act, or at leaſt as being 


not repugnant to the Act, to ery him by ſuch his 


Peers, &c. 
Firſt, That it is his right to be fo, an and only fo 
tried, appears by Magna a, cap. 29. 25 Edw.T; 


cap. I, and 2, 25 E. III. cap. 4. 25 Ede. III. 
cap. 2, and 4. 28 Edt. III. cap. 4. 37 Edw. III. 
cap. 18. 42 Edw. III. cap. 3. 

By all which Statutes made in full Parliament; 
conſiſting of the head, and all the members actual- 
ly, as as well as virtually, this the Reſpondent's right 
is maintainable, and demandable, and'.the contrary 
proceedings thereunto are to be held for none, and 
3 &c. to be held for void, and error, 

Co 

So that, if the Laws and Courts were not ob- 
ſtructed, (in the caſes of ſome ſort of Freemen of 
 England,) the whole proceeding contrary to theſe 
Laws, without a Jury of his Peers, were AR, 


and reſervable by Writ of Error, as Reſportene in hi 82 | 


the ents vouched by the Reſ 
Anſwer. 

Secondly, Tharit is in the Court's power to the 
Freeman, and conſequently the Reſpondent, 4 a 
Jury of his Equals ; the Court is ants d 
conſider the words of qualification. 


The Court is, | | 
Firſt, Required to hear and determine; 100 fo, 
if at all Commiſſioners, then Commiſſioners of Oyer 
=_ TREBLE and ſuch Commiſſioners, in their na- 
turul eonſtitution and practical exccution, do proceed 
gr the Freemen A to Law, by « Juzy 


ep OT to proce roceed to/ trial, cap2 
. 8 But not reſtrained 
to the Wanger of Trial, limitativè, as to trial by the 
Court's opinion as Triers, non excluſros, as to trial 
per Parts but is left in the mannel, w io the judg- 
ment itſelf, to the opinion of the major number of 
twelve; and if they 2 think 1 by a Jury, 
it will be no offence againſt the Ac, there being no 
clauſe or e to the contrary. 


«And ore the Reſpondent. bumbly claimeth 
his ſaid as conſiſting with the ſaid Power. 
And he more to induc? the Court to grant him 
ſuch his right; and the benefit thereof, the Reif 
dent humbly repreſenteth the manifeſt yron | 
"multi muſiphey Aiſherifon, 1424 1 him, hay 
in the followit * 
lars of t 2 * Yes 1 oa 
trial to be Aled if him, by honour 
able Court. - = 


n, ee, 
a 


N. fol. 1 50. 
© Challenge do the Tri. J 75 


X "Pong 8 


® jc) 4 


torily, 15 "for Tee Mol. c 3 Hill. 1 
number. 2 to Sir Wal. Ra- 
bl b and Brooks. 1 


. bleneſs. for preſent Anſwer, offereth<d'this honoura- Soein 


00 Uk . * 11 


to 


332 
Stampf. pl. Cor. fol. 


m and 2 Phil. and Mary, 
* 164. the Stave 


cap. 10 and 11. 


1 Edw, VI. cap. 12. 


The Authority of (the Law's Oracle) Coke 2 part 
Inſt. fol. 12. commenting upon the words in 25 Edw. 
III. cap. 2. Provablement Attaint, becauſe the pu- 
niſhment was heavy, the proof to be punctual, and 
not upon preſumptions, or inferences, or ſtrains 
wit, but upon good and ſufficient proofs : allo by 
the Statute of 1 Eliz. cap. 6. 13 Eliz. cap. 1. 


Thirdly, The being - BY 
Convinced, or acquitted by a full, free, and fully- 
conſented verdict. For 


Firſt, A verdict by a Jury paſſeth from all, or 


not at all. In the proceeding by voices, a ſentence 
paſſeth by way of concurrence, with which the Star- 
Chamber, Hig h-Commiſſion, and Courts- Martial, were 
branded, and condemned of Inequali;y. 

- Secondly, A verdict paſſeth upon a Jury before 
diſcharged, upon their affairs of Eſtate, or ſupplies 
of Nature, to prevent corruption of money and 
power ; but as this Court proceeds (if it will pro- 
ceed by voices) a Trial may be had this day, and a 


ſentence may be given at leiſure; when the will of 


thoſe, by whom the Freeman is proſecuted, be firſt 
And upon the whole matter, | 
The Reſpondent humbly claims the benefit, and 
right of being tried (if before this honourable Court) 
per Pares, men of his own condition, and of his 


neighbourhood, and that he may hear and fee all the 


witneſſes produced againſt him, viva voce & aperto 


vullu; and may have power, liberty, and time to 


produce witneſſes in his defence, | | 
And ( ſaving as formerly) humbly prays that this bis 
Anſwer, and Salvo, may be received, and regiftred. 
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 - © It hathin former ages gained an honourableeſteem 


The ſeveral Arguments of Col. An- 
drewe at his Trial, 


alte, Members of u. 


My Lords; and you 
Have (as becomes me) been attentive to the 
charge which has been read againſt me. It ap- 
in that dreſs it is put already, (though I pre- 

ſume it ſhall be clad in other apparel by Mr. Attor- 
ney) ſo ſpecious, and, ſo great, as that my friends (if 
I have any here) begin to fear, the indifferent to 
doubt, and the partial to deſire, and join in my con- 
demnation; myſelf (I hope I am not partial to my- 
ſelf) believe, that it will be no more than the moun- 
tain's labour, and when it ſhall come to be diſſected, 
will prove to be inene like the Apples of 


ens Beta 
Sodom, that however they take the firſt ſenſe, the eye, © 


as this the ear, do rather foul the fingers that touch 


| them, han ty the appetite in ts expeAation upon 
em. : | M4 
My Lord, 10 * 


if 


l am at an unuſual. bar, and engaged in a great ed nor will we 


cauſe of a far extendable concernment, my fee is life, 
* Coke 1ſt part inflit. fol, 80, V1. 
: + » Edv. II. 


t Mirror cap 2. 18. Briton fol. 177. 
Ul 42 Edw. III. cap. 1. * 
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of that I may have a full, free, 


their malice, will be I h 


by ** King Hen, III 


to the point to Ahich I would apply 
f 444 Nt th ch 


[or agne. + 


1&3. « ; Edw. I. cap. 1 a 414 1 
T4 Cole ri el. 5 l. 


and my duty is. felf-preſervation z which in» itſelf 
were leſs conſiderable, if by a precedent of my uf. 
fering, the conſequence would {not prove miſchie- 
vouſly epidemical. 

I do not wilfully refuſe to plead to the charge, but 
humbly crave leave to offer my rraſons for the ſuſ- 
pending of my Plea. - And if I be importunate (yet 
within the bounds of civility) I beg your pardon, and 

; and an uninterrupted, 
hearing. b 


When the Fews preſs'd Pilate to ſentence Chriſt, 
they obtruded to him that they had a Law, and by 
that Law he ought to die. What they thought rea- 
ſonable to claim, when it ſerved their turn to vent 
warrantable for me to 
lay hold on in a better ſenſe, for the vindication of 
Chriſt, who ſuffers when Juſtice is a ſuffefer. We 
have a Law too, and by that Law, I ought not to 
plead, not to be tried, not to be judged. 

The Laws of England were not unknown, but 
miſpractiſed, when the Barons fought King John into 
a conſent to the (not new making, but) reſtorement 
of the ancient Laws 

And * Magna Charts itſelf is but a confirma- 
tion or reſtitution of the Common Law, and is be- 
come the ſtandard by which Laws are reducible, 
and is the foundation of all other Acts of Parlia- 
ment, 

It hath been at no time diſmembred ; no part ab- 

ed by any repeal. . 

It hath been confirmed above thirty times, and 
commanded as often to be obſerved and put in exe- 
cution. * ü,. n en 

In the Act call'd Confirmatio + Chartarum, it is 
directed to be allowed as the Common Law in 
. jug ment, in all points; by all the I Judges and 

iſpenſers' of Law, or which have the Law to 


in the old books: 4 Charta tibertatum communis Li- 
bertas Anglia, Charta de Libertatibus, & c. theſe are 
the Appellations. ee eee 
It was a Noli me langere, and for ſeeking a re- 


- 
+4 ot 


verſal or avoidance of it, "Hubert / Burgh was ſen- 


renced by the Barons, -and'the ſentence confirmed 


The great Hugh Spencer in the reign of 'Edeo, II. 
was baniſh'd, but for raſhly counſelling againſt the 
Encounter la forme de la grande Cbartre. 

And to draw downwards yet one King's reign, and 
I find in the 
of Edw. III. this great Charter was not only 
y confirmed and commanded to be kept in all 
the points, for thoſe are the words; but to prevent 
any alteration of it, it is nated, That if any Sta- 

tute be made to the contrary, that ſhall be holden 


N 
Ta. Y 


Warner Fg | 
is Magna Charta it is granted, and 
Ae my Lord Cote een 
it is a Statute, as well as a Charter, being made by 
aſſent and authority of Parliament; That 

No, Freeman ſhall- be taken or impriſoned or be 


/ difſeiſed of-his freehold; or liberties, or free cuſtoms, 
or be out- jaw d, or exiled; or any other wiſe deſtroy- 


paſs. upon him not condemn him, 

f - | g x. TH but 
| |) Baade 414, 401. Fleta lib. 2. cap. 48. lib- 
+ mem. 1. 2. Pro utri M. 1. 
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but by [awful judgment of his Peers, and by the Law 

of the Land. 

We ſhall fell to no man, nor defer to any man 
either Juſtice or Right. 

If this be truth and law, which I have in theſe 

iculars premiſed to you; then, my Lords, give 

me leave to take notice; F h Gi 

That by that Act by which you are conſtituted 4 
Court of Juſtice, you are authorized to try the Free- 
men of England; not per Pares, upon or for offences 
againſt Articles, and the puniſhment to reach to life, 
as the major part of any twelve of the Commiſſioners 
ſhall judge to appertain to Juſtice, | 

Laying theſe together, a poſting rider may read, 
that theſe Laws are diametrically oppoſite, and con- 
ſequently inconſiſtent, © — - | 

The latter hath its doom inherent by its innate 
contrariety to the former, and is a building, a fi 
ſtructure ſo unſuitable to the foundation, that if it 
had not a double-edged ſupport, it need no help to 
be demoliſh'd, but would fall; I know not whether 
to ſay, ſua mole, or ſua penſilitate. 


The Conſtitutors of this Law are Gladiis cincti; | 


My Lord, a 1 0 5 1 10 

T Shall further beg leave to call to your memory 

the Petition of Right; which was made the bu- 
ſineſs of the Parliament, at the time when it was pre- 
ferred, and received the Royal Afﬀent; muſt never 
be forgotten by thoſe who hold in eſteem the care of 
Parliaments, and gracious conceſſions of Kinga. 
| In, the Proem or leading part of; that Petition, 
the Statute of Magna Charta-is inftanced as to this 
particular, Trial for life by. proper Courts, with 
other the Laws and Statutes, — which I have 
cited, and the reſt ſhall upon another point in their 
place.) And as it is complained; that proceedings 

been by Commiſſioners martial, hen and where, 


- 
. 


they and 

been Pt, ſo 11 prayed, and accordingly enact- 

ed, I hat no Commiſſions of like nature may be 

henceforth iſſued to e or perſons whatſo- 
be executed, c. and this to prevent; left 


by calour of them, 7 the ſubjects ſhould be de- 


wy * eng n 
My Lord, unt l 
1. The Commiſſioners Martial were not evil in 
reſpect of the perſons commiſſioned, being as this 
power is to you, ſo thoſe always given to perſons of 

ality and learning; but the evils of them were 


ir proceedings by their own will and opinion, 


124 


»Read't cafe, 


contrary to the Laws and 


Dyer fol. 156. 10 Edw. IV. fol. 19. 
3 | | 


being themſelves the Judges and the fury ; offices 
incompatible and inconſiſtent with the people's li- 
berties; by the fermer Laws become their rights. 
When your Lordſhips ſhall read the Act by which 
you now fit, I am confident you will grant this 
power to be of the ſame nature, though not under 
the ſame name; and conſequently in that Petition 
complained of, ih ſuppoſition that ſuth might be, 
and enacted againſt in Terminis, that none ſuch 
ſhould be. 

2. For that you are called by the Act, Commiſ- 
ſioners, and yet have no Commiſſion, but the Act 
itſelf ; whereas you ſhould; in regard you are not a 
Court of Record in yourſelves, have Commiſſions 
returnable at a day, into ſome Court of Record, 
where your proceedings might be extant and viſible : 
and as you are now conſtituted, you haye a day pre- 
fixed to determine in; but that being come, you are 
to vaniſh, and your veſtigia will be as impercepti- 
ble to the times and men to come, as the trace of a 
Swallow in the Air; which is inconſiſtent with the 
Honour and Juſtice of any Kingdom, or of any 
Chriſtian Commonwealth: | 

For that you have only by this Act, a bare and 
ſingle power to adjudge, cauſe execution to be 
done, in caſe you Bal judge it to appertain to Juſ- 
tice; but you have no power, if you think it apper- 
tain to Juſtice, to acquit, and upon acquittal to diſ- 
charge the perſon tried, as is the Law expreſly in my 
* Lord Dyer; and in the Year-book of Edw. IV. 
grounded upon the Statute of F en. VI. 14 of his 
reign, cap. 1. That | 

Juſtices of Nj# prius (who are Commilſionary 
Juftices) ſhall have power of all the caſes of Felo- 
ny, and of Treaſon, to give their judgment, as well 
where a man is acquit of Felony, and of Treaſo 
as where he is thereof attainted, at the day. a 

ce where the Inquiſition, Inqueſt, and Jury ſhall 

taken; and then from thenceforth to award exe- 
cution ta be made by force of the ſame judgments, 
which in an acquitted man's caſe can only be an en- 


ge! 
| Bur, my Lord, you have only power, if you can, 
to reach «A life, if in your opinion deſerving it: 
but not to reach me out of priſon z ſo that if you 
kill me not here with che Ford of Juſtice, you muſt 
leave me in worſe hands, to be buried alive in re- 
ſtraint arid want. amen. 

Which all is againſt the laws of Nature and Na- 
tions, and particularly of this land, that are all ſo 
ballanced and poiſed, as that they have equal regard 
to the delivery and freeing the Innocent, as to the 
condemnation of the Nocent. _ 

, And Thdore in his Etymologies ſays of a Law, 
us; | | 
Erit autem lex boneſta, juſta, poſſibilis, ſecundum 
naturam & con ſuetudinem patriæ ; loco, temporique 
convenient, neceſſaria, & utilis; manifeſta quoque, ne 
aliguid incautum per obſcuritatem captione contineat ; 
— privato commodo, ſed pro communi civium utili- 


fate confers: ls 1 IST C70," 
And as Laws ſhould be, ſo ſhould Courts and the 


- Diſpenſers of Laws be. 


t, my Lord, if this Court muſt be granted to 
be a Court, yourſelves can make no more of it than 
a Court, ex parte, and ſet up to ſerve a particular 
end, with the privation of the common utility and 
liberty, however uſhered in with a preamble of ano- 
ther Vie, of preſervation of peace, and n 


. 4 4 Fi 
+ 14 Hes. VI. 1. Onth of a Juror, 
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. life and forfeiture of lands in your charge. 


of wat; but Thucydides will tell you, my Lord, in 
his fourth book, That | | 
Turpius eſt his qui impia tenent inſidiare boneſto 
elexlu, quam injidioſs malevolentid uti ; nam vio- 
lentia videtur aliquid Juris habere, propter potentiam 
2 fortund datam, ſed fraus tantum ab injuſtitid oritur. 


The Third' Argument. 


BZ? T. my Lord, if your Lordſhip be in your 
judgment and conſcience ſatisfied, that the Act 
itſelf, in and as to its conſtitution, is good and va- 
luable, and impowereth you ſufficiently to 2 
againſt me ſome way; then Argumenti ergo dato, ſed 
non juris ergo conceſſo, that it is a Law, or an Act, 
and that all thoſe Ordinances are out of doors ; yet 
I pray your Lordſhip's leave, that I may make evi- 
dent to your Lordſhip, that you are not hereby con- 
ſtituted a Court capable, in defect of the very letter, 


of the AR, to paſs upon any man, and conſequently 


not upon me, in matter of life, or where life may 

be the concernment.. | 
1. For Reaſon, you are not conſtituted a Court 

of Record, * which is abſolutely neceſſary, having 


Fir, For the State, that they may have an ac- 
count, (not in their Council- Chamber, but upon Re- 
cord) what is become of the matter in iſſue, and of 
the perſon put upon his Trial. © 

2. For the Freeman of England, that in caſe he 
be acquitted of the crime wherewith he fhall ſtand 
charged before this Court, he might at all times re- 
ſort to the Record, upon any pew queſtion for the 
ſame fact, in any other Court holding Pleas of that 


nature, by which Record to plead his Auterfoys Ac- 


quit, and to make his defence, as alſo to preſerve his 
eſtate, / non legalement acquitte en le Poulterer's caſe 
9. R. Benegiſt demant acquittal nul reg. fi non de Re- 
cord. as 5 my benefit, a writ of Conſpirac .. 
To come nearer our own times, the like cauſe to 
complain, and the ſame redreſs is given in the Att 
for aboliſhing of the & ar- Chamber, upon the grounds 
and reaſons drawn from theſe Laws; the Innovations 
and Invadings, upon which (as being fundamentals) 
was a. great part of the ſubſtance of the Brand re- 
Mmonſtrance, committed to the whole Warld again 
the late Kjng by the preſs :* The | charges again 
the Earl of Sirafford and the Archbiſhop of Canyer- 
ury. e a ER ah CAFR” 
The Intereſt of the Subject in theſe Laws, was 
cryed up to be ſo precious, as that it influence 
even to the abſolving of all old Oaths, and the im- 
poſing of new, and to bring to adv nrure eſtate and 
ife, and ſoul, rather than to be uſurped, or in the 
leaſt intrenched upon, 
Four 4 ſeveral Declarations of the preſent Parlia- 
ment have entitled the ſubject to them, and to the be- 
benefit of the ordinary Courts of Juſtice, as their birth- 
Tight, They have owned the preſervation of them 
to be the cauſe of the War, and the ends of their 
_— managed - 4 their Swords or Councils; and 
s curſe is by them imprecated, in caſe 
ſhould ever decline the wi. | 15 E — 
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And in the ordinance of Nezx-« ger to the late 
King, they ſay, Though they lay the King afide, yet 
they will govern. by, the Laws, and not interrupt the 
courſe of Juſtice in the ordinary Courts thereof, 


— 4 My Lord, | 6s 1p 008 (23437 

I am entitled to all theſe- Laws, and theſe Pro- 
miſes and Declarations : and if this Court proceed 
againſt me, thoſe notwithſtanding, (the ordinary 
Courts of Juſtice being open and unobſtructed) | 
am robb'd, and diveſted of them all, and in me the 
Freemanry of England are all deſpoiled, at the Par- 
liament's will (according to this precedent); deſpoil- 
able, and may with Mr. Sampford, in his Pleas of 
the Crown, take up this ſaying, it will ſerve for a 
lamentation, Miſera ſervitus oft, ubi jus eft vagum 
6 incopnitum. | ot. 211 . 

Attorney-General Prideaux. Take heed you ſcan- 
dal not the Court. 


The Fourth Argument. 


Homas Aquinas (who, though a Papiſt, is not 
| the leſs worthy to be vouched, where not Re- 


— 


* 


Uggion, but Policy, is the thing in queſtion) ſaith, 
That Lex eft ru £5 menſura aum agendorum 


vel omittendorum, not Atorum and Omiſſorum. 
And St. Paul ſays, Rom. vii. 7. Concu pi ſcentiam 
neſciebam, nifi lex diceret non concupi cos. 
My Lord, your authority is in two ſeveral places 
proceed againſt, as Traitors, ſuch who have bro- 


* 
8 
0 


to 
ken articles before they were made; rtr. 
Wpboſoever hath, or ſhall plot, contrive, or en- 
dea vour, &c. 1723 in 214.5 1 — 4 14 = 

Whatſoever Officer, Sc. hath, or ſhall deſert 
their truſt, &c. ſhall die without mercy. 

And thus, my Lord, the end of Laws and Law- 
making is perverted; which are not merely to puniſh 
offenders, but to prevent offences, which amon 
Chriſtian Men wis never otherwiſe done, but 5 
way of premonition; by Laws firſt interdictory, and 
then ſubpenatory. nd be io 
The Earl of Strafford did (and very reaſonably) 
take it unkindly, and fo expreſs d himſelf upon his 
Trial ; cht a neglected Law fhould lie moulding 
amongf old parchmenti 200 years unuſed and unex- 
erciſad, and be at laſt bought out to meaſure his 
actions by; or to uſe his own words, Jo lie like 4 
Coal rated up in the aſbes, to be at pleaſure blown 
into a flame, and to make him and his family the 
firſt fuel to feed it. Truly if he had ſeen theſe ar 
ticles ( as he felt after ſome what like them) he would 
baue cried out, and but modeſtly enough, tliat it is 
pot mending of the fauſt, but the deſtruction of the 
perſon, which is manifeſtly deHgned in theſe Arti- 


* 20 / 
Diſuſage of Law, is fome excuſe for him who falls 
into a tranſgreſſion ; but the von · exiſlence of a Law, 


5. Tat 


_ 


is a jaftification of the greateſt offence. - 

And, my Lord, as you are to look backward to 
actions done before the Law made, fo you are to 
take cognizance of offenders againſt two former 
Acts, which make the Crimes therein certain in the 
matters of fact, fault and puniſhment ;/ and if they 
be iaus, they muſt he deemed part of the Laws of 


the land, and deſirable and diſpenſable by the or- 


not to interrupt the courle of Juſtice in the dinary Courts of the land, in caſes criminal: for 
Courts. ee e * 50 10 lives 9 1429! £115 162 Ia» 
© ® Wetherel and Darly's cafe, 35 Els. f th Car, AR for abolifhing the ber- Class. | Articles contra 
Strafford, Art. 1, 2. 1, 14 part, ſecunda. Detlar, Dec. 15. « 1641. 

. 1642, . 2. Heater, Agri ans 1646. Jan. 16%. .es n Aen. lux in. O 
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extraordinary Courts of that kind, have long ſince 
(even by the Parliament, of which this is the ſurvi- 
ving part) been denied, 

And although it is true, that when ſome parti- 
cular fact is committed by ſome one or more parti- 
cular perſons againſt the Laws criminal, it often 
falls (and properly enough) that eſpecial Commiſ- 
ſions of Oyer and Terminer are for — and 
expedient reaſon iſſued to try the matter and men ; 
yet thoſe Commiſſions do not reſtrain the Commil- 
fioners to proceed only againſt thoſe perſons, and 
upon thoſe particular crimes, which the common 
fame hath rendred hac vice, to be triable; but run 
in general terms, and with enablement to 

try all manner of Treaſons, Felonies, &c. 
And the Reaſon is, 

1. For that it might poſſibly fall out, that a 
grand Jury will not find the bill againſt Jobn a Stile; 
and if not, the Commiſſioners are ſent down with- 
out their errand, if only directed to try J. &. 

2. It may fall out, where there are Treaſons 
or Felonies committed by J. S, they may be accom- 
panied with miſpriſſons and miſdemeanours in J. O. 
And if the partiaplar crime of Treaſon, and the par- 

ticular perſon of J. S. be only authorized to be en- 
quired of, then the Commiſſioners can do but half 
their work: and therefore this commiſſionary power 
of yours, my Lord (the ordinary Courts being not 
obſtructed, and you limited to particulars) is fo far 
againſt the Common Law and Uſage, that it is a- 
gum common and vulgar reaſon ; and (pardon 
I muſt ſay it) ſavours more of a Snare, than of 
a Law; and more of a warrant of arbitrary execu- 
tion, than of an enablement, to and for a judicial 
and legal Proceeding or Trial. | 


The Fifth Argument, 


I Lord, © 
1*5 all Courts of Juſtice, as there is ſuppoſed to 
be an equality intended to ſuch as ſhall fall un- 
der their cognizance and inquiry, which is a princi- 
of morality innate, as well as a practical policy 
there have always in this Nation, at leaſt beyond 
memory, or indeed record to the contrary, been 
certain Oaths abligatory, and of indifference admi- 
niſtred to perſons either inquiring of, ar paſſing 
judgment againſt, or upon the ſubjects in all caſes 
whatſoever. And the lame thing is but neceſſary 
in your Lardſhips and this Court to be done (if at 
all you will proceed in ſo weighty a matter as life) 
againſt which I make this exception, 

1. If you are at all ſworn, you are not ſworn in 
Conſpefu ; and if you will be my Jury and my 
Judges alſo, I ought to have ſatisfaction that you 
are ſo ſworn. Had you been only my Judges, and 
conſtituted after the ordinary manner, and ta ordi- 
nary ends, I would have taken your being ſworn 
far granted, | 
2. If yay are ſworn, and to po other words of 
Oath than what are comprized in the Act (which 
myſelf and all men elſe will eaſily believe you are 
— then you are pot ſworn to any manner of equa- 
W 


The words are, 
You * ſhall ſwear, that you ſhall well and truly, 
accordi 


to the beſt of your ſkill and _— 


for High-Treafon. 


I beſeech your Lordſhip, + that I may com 
theſe words, with the Oaths of Judges i 
when it _ a Kingdom. ET * 4 Engin 
The words pertinent are only theſe, 
** | ſhall _ m well and lawfully you 
erve our the King, and hi 
the office of Juſtice, (gc. nn 
And that you deny to no man common right, by 
the King's letters, or none other man's, nor for none. 
other cauſe, Sc. | 
I + 4. B. do ſwear, that I will do equal right, 
Sc. according to my beſt wit, cunning and power, 
after the Laws and Cuſtoms of the Land, and the 
Statutes thereof made, Sc. | 


My Lord, theſe will concern you as my Judges, 
to conſider how little the ſtiles agree, and how far 
— . — — of S and 
conſequently unſatis „tot ons which ar 
or ſhall be — * * = 

r. As tothe firſt, yours contains no ſuch words 
of equality. | X 3 

2. As to the ſecond Oath, yours hath ſuch words 
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as ſkill and knowledge, holding ſome reſemblance 
with thoſe of wit, cunning _ But, my 
Lord, if your words were as well uſher'd, and as 


well paged as thoſe, it were ſome ſatisfaction, viz, ' 
Todo equal right, according, &c. 
After the Laws and Cuſtoms of the Land, and 
the Statutes thereaf made. 


my Judges, 
Ed and the difference in ſenſe 22 I know, 
or the dignity fake it ought to differ). | 
You e ſhall tell and try, and ire deliver 
range make between our Lord the 2 
preſyme it is ſtill the 


the priſaner at the dar, &c. 
oe ( * . I look | 
ruy, my Lord, w en: 

ablement to try the matters and fon! witch, 
and whom you are to try: van have power to de: 
ſtroy, and not to ſave though to ſpare, yet not ta 
acquit, or diſcharge z, and your obligation by Qath- 
to execute that power, according to your beſt ſkill 
and knowledge, I muſt needs ſay, and it is appa- 
rent, that when you have deſtroyed me, yoy have 
diſcharged all the duty that man can exact from you 
though God will have a better reckoning) and in- 
ead of being tried by grad, urors, and adjudged 
by ſworn Juſtices, myſelf all who are or 
fall into my conditiqn, are to be tried by our 
adverſants, I might have ſaid ſworn enemies: an 
we cannot in reaſon expect more Juſtice, than 
when the Son lays the wager, the Mather keeps 
. Tres Father is Judge, in à point of con- 
troverty, | 

More and better you may do, more or better we 
cannot by any light of reaſon expect. 


The Sixth Argument, 


BAR my Lord, if all this be but a wind agaioſt 
a Rock, and mqve yqu to no declining of the 
exerciſe of your power, though againſt my right; 
yet certainly, my Lord, where your power * my 

right may be conſiſtent, you will not ſtretch your 
power to the taking away my right, but rather 


_ the ſeveral powers given unto yon by this by giving me my right, magnify your power. 
I Cn + 15 Ed. 111, jj Oath of Jaſtices. þ Daltou's Jullice of 
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This I may reaſonably expect. 

Ir is my right (granting you to be,my Judges) to 
be tried by my Peers, the men of my neigh- 
bourhood, and it is in your, power (if your power 
be not inward) to try, me ſo. 

That this is my right, I muſt reviſit * Magna 
Charta, Nifi per legale Fudicium parium ſuorum. 
Ihe Law of Ed. I. having confirmed the great 
Charter, + ſaith, * And we will, that if any judg- 
ment hereafter be given contrary to the points of 
the Charter aforeſ. id, by the Juſtices, or by any 
© other our Miniſters that hold Plea before them 
* againſt the points of the Charter, it ſhall be un- 
done and holden for nought.?ꝰ | 

And upon this very Law or Clauſe, a writ of er- 
ror was brought by the || Earl of Lancaſter, for the 
miſattainder of his hrother; whoſe heir he was; and 

in that the points were two, and upon them both, 
judgment given for a reverſal. 

I. Quod non fuit araniatus & ad reſponſionem po- 
fitus tempore pacis, eo quad cancellaria, & aliæ curiæ 
Regis fuerant aperte, in quo lex fiebat unicuique prout 
Feri conſuevit. 

e Attinctus. . 
2. Quod condemnatus five adjudicatus ſuit abſque 
araniamento ſeu reſponſione, ſeu legali judicio parium, 
contra legem, & contra tencrem Magnæ Cbartæ. 

The like reverſals, and upon the like reaſons, 
have been had, 

In the 4 Count de Arundel's caſe, 

In Sir Jobn of Lee's caſe. | 

ſhould be attached by any accuſation, nor fore- 
Judged of life, nor of limb, nor his lands, Cc. 
againſt the form of the great Charter, and the Law 
ol the land **, 1 * | | 


"2 5 Lord, 241 28 
Our fathers ſaw a Parliament (and reaped the 
bleſſing of it) which was called Benedium Parlia- 
mentum (which hath circumſcribed the looſe inter- 
preters of Treaſons to a ſtandard, and not left it to 
Individuum vagum;) and there it is ſaid, that per- 
ſons guilty of High-Treaſon (and my charge is not 
for leſs) muſt be provably attaint of open deed, by 
| le of their own'condition. 
And again it is accorded, aſſented and eſtabliſhed, 
that from henceforth none ſhall be taken by peti- 
tion, or ſuggeſtion made to the King, or his Coun- 
cil, unleſs it be by indictment, or preſentment of 
his good and lawful people of his neighbourhood 
where ſuch deeds be done, in due manner, or by 
proceſs made by writ original at the Common Law; 
or ++ that none be ouſted of his franchiſes, or 
of his freehold, unleſs he be duly. brought to 
anſwer, and fore-judged of the ſame by the 
courſe of Law; and if any thing be done a- 
gainſt the ſame, it ſhall be redrefled, and holden 
tor none. SF. 

It is aſſented and eſtabliſhed (for the good gover- 
nance of the Commons) that no man be put to an- 
ſwer without preſentment before Juſtices, or matter 
of Record, or by due Proceſs and Writ original, 
according to the old Law of the land ; and it any 
thing from henceforth be done contrary, it ſhall be 
void in Law, and holden for error. 


—_ | 


” 


Magna Charta, 9 Hen. III. 29. 
caſe. 14 Ed 
Edw. III. 2. cap 4. ejuſd. 
Rl. Cor. T. Chalen 


Edw. III. Num. 13. Rot. Par 
g- fol. 150, 
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be wanting (ſome of them) of the 


It is provided, that no man from thenceforth | 


it, and 2. ll 
42 Edw. III. Num. 23. Rot. Parl. 
tt The like in effect in 28 Edw. III. 3. 37 Edw. III. 18. 


+ "5 Edw. I, cap 


My Lord, | 
That it is my right to be tried by a Jury of 


twelve men de vicineto, is evident; and it is as cvi- 


dent, that if you otherwiſe proceed with me (if 
Law were not out of faſhion) you would but weave 


Pentlope's web, and one day's judgment would be 
unravel'd by the next day's writ of error. 

But after-games for life are dangerous; and for 
eſtate, I have no great cauſe to be ſolicitous : but 
my right is. my duty to preſerve, as in relation to 
myſelf and my honour to keep it, if it may be, 
from being in my precedent taken alſo from m 
Countrymen the freemen (if any ſuch be now) of 
England, who have equal reaſon, though they may 
e reaſons 
wherewith to defend it. 

That your Lordſhip may proceed by Jury, for 
aught is ſaid, or contained in- your Act to the con- 
trary; | 

1. I pray conſider the bzfore-recited Laws are all 
unrepealed ; and therefore if. this Law intend to op- 
poſe thoſe Laws, it ſhould have repealed them, or 
at leaſt have affarded a flight Non-obſtante, or have 
given the ſubject the comfort of a bac vice tantum, 
that we might not have thought ourſelves robb'd of 
all, but onl plundered of a part of our right for 
neceſſity and experience ſake, or at leaſt have given 
us the favour = 4 the Earl of Sirafford's Act, that it 
ſhould never be drawn into example: but I am ſure 
in this Act, that proceeding againſt him is ſuper- 
exampled, a "Os 

251 deſire you would conſider your qualification; 

ou are made Commiſſioners, and that of Oyer and 

erminer, and thoſe are not proceeders in their 
own proper natural and habitual conſtitution and 
practices, upon and according to their own judg- 
ments in matters of fact: you are in theſe words, 
vix. 

Required to hear and determine, &c. conſtituted 
Commiſſioners of Oyer and Terminer, 1 

3. You are authorized to proceed to Trial, Cop- 
demnation and execution, &c, but you are not re- 
ſtrained to the manner of ſuch proceedings to Trial 
excluſively, as to Trial per pares, but left to do the 
manner of the Trial, as well as the judgment or exe- 
cution, as you, or the major part of you, or twelve 
of you ſhall judge to appertain to Juſtice ; And if 
ſuch major part ſhall think fit to proceed by preſent- 
ment and Jury, doubtleſs ſuch your proceeding is 
no Premunire againſt the power given you by th 
Act; but it is juſtifiable to fall within the letter of 
the AR, and that without a ſtrained conſtruction, 

4. And if when you may lawfully (I mean by 
. own Law, if, Argument ergo, it be granted a 

w) try me by a Jury, and will not; then, my 
Lord, pardon me, that I muſt ayer, that you take 
from me, and in me from the commonalty of Eng- 
lang, three great privileges, franchiſe and rights ; 
to which I and they are, by the known, ancient 
and unabrogated, unrepealed and conſtantly praiſe 
Laws, entitled; which will be neither equitable nor 
honourable for you to do. 

1, You take away the benefit of challenge, which 
I might make to a Jury or Jurors. 

And that is contrary to my right, which is given 
me by the ||| Common Law, in favorem vite, to 

4 Challenge 


Paſch. 30 Edw,. III. of Gaunt 
N X 
42 Edw. wit. 3. 
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challenge in caſe of High- Freaſon (for I go to 
no leſs) thirty-five peremptorily, and for reaſon 
challenge ſans number. 1 
This was judged in 32 Hen. VI. abridged 7 a4 
Fitz-Herbert, fol. 26. per challeng. where eight 
rors were ſworn, and the reſt challenged, a new re- 
turn made; and thoſe eight returned, and though 
formerly allowed and ſworn, yet challenged, and 
adjudged good. CAA Bs. 
The like allowed in Hill, x Fac. in the caſes of 
Sir Walter Raleigh and Brook. 
If this benefit were allowed me, my Lord, to 
or challenge the whole Court, who are in 

number and quality my Triers, as a Jury are, 
ſhould not need to be peremptory in my challenge, 
being furniſhed with abundant reaſon. 

( Here he was interrupted by Keeble, who ſaid, 
thoſe Statutes and Caſes were out of date now). 


A Jury of Middleſex will be no more, nor leſs, if 
what I am accuſed of, to have endeavoured, ſhould 
take effect; and therefore are not leſs concerned: 
I cannot ſay the ſame of the Court (or if I ſhould, 
I ſhould not be believed) and he that but whiſpers 
againſt + Diana at Epbeſus, makes all the Craftſmen 
his enemies. 1 | 

2. The ſecond benefit and right, which by deny- 
ing me a Trial per pares, you take from me, is the 
benefit of ſecing, hearing, and counter-queſtioning 
the witneſſes produced againſt me; which in ſuch 
way of Trials, ought to be viva voce. | 
That ſuch is 5 + Mr. Stamford averreth in 
his Pleas'of the Crown. And, . 

In Treaſon, two ſufficient witneſſes by the Statute 
** of Edw. VI. are requiſite ; ſufficient in relation to 
their quality, and to the fulneſs of their teſtimony, 

Sit ++ Edward Coke (an Author as authentick as 

.any) putsthis for Law in his expoſitions of the words 
in the Statutes for Treaſon, Provablement attaint ; 
becauſe the puniſhment was great, the proof ſhould 
2 not upon preſumptions or inferences, 
or ſtr 


ains of wit, but upon good and ſufficient proofs, ] 


And this he makes by the Authority of || 
Stamford, and the ſeveral Statutes of Philip and 
Mary, and of Queen Elizabeth, and of Ed. VI. 
Now, my Lord, an evidence either taken in wri- 
ting, as the perſon will voluntarily give it, or cau- 
riouſly taken as the examiner will aſk it (who is not 
ſworn to take it indifferently, no more than the fra- 
mers of the queſtions are to propound them fairly) may 


be à ſeeming fair, appoſite, and a full teſtimony ; or 


- concerning the per ſon giving teſtimony, or concerning 


the mods, the ubi, the quando, Fc. the whole laid toge- 


ther may prove either nothing, or a malicious thing. 
The caſe of Sir Thomas More, Lord - Chancellor, 
accuſed for bribery, is common; and I hope, if 
mine have fair play, 1 will pact no 2 TOR 
23. The third and laſt right and privilege yqu take 
me, is the main x the reſt, and to the 
making of which (as it ſhould be made up) all the 
teſt are but conducing, and leading; that is, of a 
fair verdict. | 5 
| d 
„ Poyning's caſe. Acts cap. 19. 
r . 2. 5 
2 Phi 
it 


Henry Mildmay againſt them, and 


Por High- Treaſon. 


my reaſons far the ſuſpenſion 


t Stam. P. C. fol. 163, 164. Stat. 
* p Coke 3 Inſt. fol. 12. 11 

i _— 10, 11. 1 Edw. VI. and 16 Eliz. 1. 

— Pits, Witneſſes againſt Col. John Andrews and Sir Jabs Gell, were apparently ſuborn'd by B 
proof offer'd to the Court that they were 
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all; and one knowing and conſcientious man; may 
preſerve that innocent man, whorn eleven either ig- 
norant or careleſs men would deſtroy; 

This Court's ſentence is to be ſtated by numbet of 
voices, and ſome of them poſſibly not judging theit 
own judgments; but concurring where their opinion 
of another's judgment ſhall lead them; which; as it 


was the t evil of the late Court of Star- Chamber 
ſo N — it is uſed (in Trials of Life eſpe- 
cially) it is and can be no other than an evil, 
r 
By and from a jury a verdi& before their 
diſcharge upon their neceſſary affairs, nay affairs of 


nature; and therefore they will give it both the righ- 
ter, becauſe their evidehce is freſh in memory; with- 
on the intervention of other matters, as alſo for that 
y are without o unity to be 

money, or friendſhip. * If this Court el args — 
dence to-day, they may at any time (before the 2 

of September next) give their ſentence ; for vere-dic- 
tum I never expect but from a Jury: and in the 
mean time, how much their own affairs may put the 
remembrance of me out of their heads; and how 
much the State's power may put my ſafety out of 
their hearts, I have juſt cauſe to ſuſpect. For fear, 
I will not, being reſolved never to be in love with 
that life, which the Common Law of England can- 
not protect; and had rather die the Law's 

than live the State's Slave, N 


My Ze. 22 

I have faid ; and now it only remains that I tell 
your Lordſhip, that I deſire you to take into conſis 
deration what I have ſaid; and that you would not 
ſuddenly, but deliberately give your judgment; 
whether IJ ought to plead before you 9. and 
to the charge in the Articles, and not in a Preſent- 
ment or Indictment? whether to be tried without a 
ury, and condemn'd upon evidence unſeen? which 
this is (and I deſire it may be recorded). As I do 
not now wilfully refuſe to plead or anſwerz but offet 
of my Pleaz until 
your judgment in the points be known and 
nounced ; ſo, if I be in them over-ruled, 1 
then give ſuch anſwer to the charge, as ſhall become 
a man in my condition, FO 


Fiat voluntas Dei, modo in ruind med. 
; Evs. ANDREWE. 
3. 7+ 2. 1680. 


Here the Attorney-General Prideaus put a ſtop to 
Mr. Andrewe, telling him, that the Court was not 
at leiſure to take notice of thoſe Law-Caſes, but of 
his confeſſion ; That be bad an affection to act, though 
nothing acted, was ſufficient Treaſon, and for that af- 
fection be "—_— death. And the the Court 

ronounced ſentence againſt him, That he ſhould 
be hang's, f drawn and q Ze his Pe- 
tition to the Parliament, an A 4 — I 

ip and Mary 1, and 2. cap. 1 

Stam. P. G. 146 1 Ed. vi. cap. Sys — 

and Sir 


both flagitious men, of as Life and 


Converſation : both Bernard and Pits were ſet to work to betray Andrews and Gell, for which Bernard had 300 I. and a Troop 
of Horſe conferr d on him. See the Hiſtory of Independency in 4/0. Page 29, 34. Wwe 


Vor. VII. 


> = 
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imioners of the High Court of Juſtice to iſſue 
5 warrant for the bebe him according to his 
* ition. T97 | 

Col. drdrewe, If I be over-rul'd by the Court, 
that I muſt either anſwer or be ſentenced for my 
wilfalneſs; then I move that I may have a Copy 
of my charge, and a day aſſigned me to deliver 
my Anſwer my hand. n, 


80 Upon theſe Reaſons: : 
1. If the Court proceed up Yn cles they can- 
not in reaſon conceive that I can plead the general 
e I be 


iſſue to lars; for in ſo doing, in 
convinced of any one Article, 1 ſhall receive the 
doom of all. 


2. For that de fan ſome of the Articles may be 
true, yet de modo they may not be available againſt 
me; and upon the general iſſue, I ſhall not be re- 
ceived to qualify fact with circumſtance, and ſo in- 
ſtead of being allowed the freedom of my defence, 
which is allowed to every Thief in Newgate, I ſhall 
be tried and ſnared by ſuch confeſſion, or proof, as 
vill ſerve the turn of my proſecutors, and not pre 
_ myſelf, by making myſelf and actions under- 


Tube Articles are of ſeveral kinds and crimes ; and | 


as one ſingle Plea will not be applicable to them all, 
ſo it is but requiſite that I have a Copy of them, to 

ive thereby to each one it's proper Anſwer ; which 
— in Indictments is not allowed, yet in this 
way of proceeding was never denied in the moſt ar- 
bitrary Courts. 

The Council-Table gave a charge, and received 
anſwer in writing, in caſes of Contempt againſt 
themſelves or commands. | 

The Star- Chamber afforded the Defendant a Copy 
of the Bill, and liberty to examine and croſs-exa- 
mine witneſſes, in caſe the fact charged were denied 
by the Anſwer. : 

The High- Commiſſion the like, by their Articles 
and Proceedings upon them. _ 

My Anſwer, if not in writing, may either not 
be underſtood, or miſapprehended, or miſs ſet down 
by the Clerk, to my prejudicſe. 

If chis be denied me, then I muſt conclude they 
intentcl to wipe off my head, with the ſmooth (glazed 
ſword of pretended Juſtice; and muſt apply myſelf 
to my memory, in reference to the charge, and ſhall 
hear it read, which by my own knowledge of what 
has paſſed between the State and me, I may con. 
jecture and. therefore prepare theſe following head, 
to help my memory, which in a caſe of fo much 
concernment, is not totally to be relied upon. 

Firft, As to what may be N againſt me in 


3. Calling taken away, which the Turk would not 


have done, had he been Conqueror. 
3. Dwelling permitted where I can ſubſiſt, 
but Where I may be obnoxious to want, and to the 


State inffictlon of puniſhment, when they ſhall rake 
occaſion to repeat upon me any thing they ſhall call 
a crime, in reference to my paſt actions for the late 
King, add my Sovereign. © 
4. Right I. can have none, unleſs I will damn my 
ſoul to preſetve my eſtate, or repair ng by a 
contra-legal and contra-evangelical engagement. 
This was ſufficient reaſon, owned and juſtified by 
the Parliament, for their ſubſtraction of obedience, 
6 Baoiaive 6 Thoroudpropes Acwr, by their * Declara- 
tions, and Ordinances. 
(2.) Fealty of perſonal engagement I have given 
none, viz. | 
1, I have not taken the proteſtation of May 
1642. 
2. I have not taken the ſolemn Oath and Cove- 


nant; 5er if I had, I might have juſtified my ac- 


tions by them. 

3- 1 have not taken the negative Oath, becaufe 
my Oath of Allegiance (from which no man cas 
abſolve me) is a negative to that, &c. | 

4. I have not taken the preſent engagement, 
much more againſt my Oath of Allegiance than the 
negative Oath. | 

If I had had ſo little conſcience as to have taken 
them, I would have had fo much as to have kept 
them ; and the State cannot in reaſon from 
me, or any other, that we ſhould take a ſecond, 
when we ſee no conſcience made of keeping the 
firſt; nor to take a third, the firſt and ſecond be- 
ing broken, without other diſpenſation than power, 
which like Alexander's ſword cuts the Gordian knot 
which it cannot untie. 

Neither hath any man affurance, if he ſhould 
take the laſt engagement, that he ſhould have liber- 
ty to keep it longer than the fancy of the State 
to the now new faſhion of Government. 

And therefore I ſtand clear as a down-right ſub- 
ject of England, to ſtand or fall by the Common 
Laws of England ; and if they will deny me that, 
they deny my Birth-right, which is equally righ- 
teous, and no more juſt, than to deny me my eſtate, 
my calling, my abode, my means of right. 

1 to my action at Linton, juſtify 
Myile o ; 

ii By the late King's Commiſſion, which my ac- 
cuſer knows I had, and under which he was by the 
ſame King conſtituted my Major. 

8. T was done, was ſo done, when he who 

ve me the Commiſſion was in being, and 
preſſed by injurious impriſonment ; and what I did, 
was in order to his inlargement from his thraldom, 


general terms, as a diſaffected perſon, an oppugner 
of the State, or otherwiſe, Sc. 8 
There are two things which draw ſubjection, and 
oblige per ſons to a Commonwealth 
cr.) Protection in the State. 
(.) Perſonal engagement, or fealty in the ſub- 


(1.) Protection I have received none, but ſtand 


and reſtorement to his lawful power; which was 
that to which my duty as a ſubject by my Oath of 
Allegiance did bind me in general terms, and the 
duty of my qualification laid me under a particu- 
lar obligation. 1 65 
It was done before the now reputed Parliament 
were, or pretended to be the fupreme authority of 


| in the condition of a proſcribed perſon. the Nation, or had aſſumed the pawer of Govern- 
| | I. Eſtate (if any)" fequeſtrable, and not permit - ment, or were fram'd into a State; and conſequent- 
ted by the Laws of the Nation to vinditate it. ly I am not anſwerable to them for any oppoſition 

| 40 


. Da Far 1646. Ordinance of Non-Addreſſes, in Jon. 1648. 
+ 11 Hen. I. cap. I. That the Subjects of this Realm are obliged, by reaſon of their allegiance, to ſerve the Prince for the 
time being, in his Wars for the defence of him and the land againſt every rebellion or foreign, power, within the land or with- 
out ; and ought not to ſuffer in life, member, eſtate or office for ſo doing, 8 


1650. 565 
to them, further than the Common Law binds to 
Parliaments without their head, and hand, or defec- 


tive in their members ; and as to ſuch offence (if it 
be one) this Court is not qualified to take any cog- 


nizance. 

Thirdly, As to the deſign concerning the ſurprize 
of the Iſle of Eh, it was but a bare diſcourſe or 
communication, and no formal deſign laid, agreed 
unto, nor perſon engaged in it, ſo much as by pro- 
miſe. * 

And in caſes of conſpiracy againſt the Lives of 

Kings, there were ſome Statutes made, that very 
words and communication ſhould be reputed Trea- 
ſon; but all repealed, or expired; 1 

And not thought fit by wiſdom of Law- makers 
(having indiſputable power to make Laws) to be 
revived ſince the days of Queen Mary, notwith- 
ſtanding thoſe very many Treaſons hatched and 
deſigned againſt Queen Elizabeth, and King James, 


c. 

lf in the higheſt point of Treaſon, communication 
be not Treaſon againſt law ful Princes; certainly, an 
affection where the offence (ſuch as it is) is of a far 
inferior nature of itſelf, ſo it had a far inferior ob- 
ject, or ſubject, concerning whom ſuch diſcourſe was 
holden. 

Fourthly, As to my ſuppoſed correſponding with 
the King, the Lord Hopton, and the Earl of Cleve- 
land, (if true) it was ſo long ſince, as that it falls not 
within compaſs of this Court's Commiſſion to try, 
being confined to infant matters of a year old, and my 
charge not exhibited to the Court of Juſtice, before 
Monday the 1 5th of Fuly. My laſt letter received 
from Lord Hopton, bears date at the Hague, 18th or 
28th of June, and was received in two days into Suſ- 


Fifihly, As to the drawing, ſigning, or ſealing of 
the engagement, it conſiſts of ſeveral branches. 

That 4. fatto 1 did it, and muſt not deny it, be- 
cauſe I have confeſſed it, which was more than 
needed, to them who knew it without enquiry ; for 
1 dare aver, that they had their inſtrument, by them 
imployed, and cheriſh'd in betraying me to it: 
And have ſome years paſt, had a man in my bo- 
ſom to watch me and my motions, which I did af- 
firm to the Lord-Preſident, and he not denied it, 
but ſaid; it was no more than did become any State 
to do, who had ſo much cauſe, to hold an active 
man in ſuſpect, as they had me, having never come 
in, and laid down the Cudgels, but held to my prin- 
2 and was ready upon every occaſion to take 


And this I will prove, if I have legal (or becauſe 
that word is worn out of uſe) fair dealing from the 
Court. And, | 

Out of that I may juſtly infer, what will be viſible 
enough, that it is the State's Act, and but my Con- 
ſent, and they in no danger of me, but that I ſhould 
preſerve myſelf from their new Laws; into the lapſe 
22 I was not otherwiſe, or by any other action 


As to the parts of it, | 
. 1: It conſiſts of an Oath of ſecrecy. 

2. An owning of King Charles II. to be ſuch, 
3. A reſolution to endeavour to make him ſuch. 
4. A crimination of the State, under the names 


of rebels, and oppoſers, who would not have him 


to be ſuch.. 


Coke 3. Inft. fol. 14, and 38. 
Vor. VII. 


or High-Treaſon. 
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To theſe, as they are rant d. 

The Oath of ſecrecy hath relation only as to the 
not diſcovering the co-engagers in that reſolution, 
and the reſolution itſelf being not Treaſon, the Oath 
of keeping ſecret that reſolution is not greater than 
the thing reſolved. 

1. The thing refolved was to endeavour, but was 
not an actual endeavouring. 

2. If it were an actual endeavouring, yet it can 
only be ſuppoſed; that it muſt be endeavoured by a 
war to be levied ; and the endeavour to levy a war 
never actually levied, is not Treafon againſt the , 
King, againſt whom only, and his relations; by 
our old Laws, which are Laws, a Treaſon can be 
2 and Petty- Treaſon I am not accuſed 

r, | 

That a bare intention, reſolution; or engagement 
to levy a war is not Treaſon, I refer myſelf to my 
Lord Coke; who tells us, (and he is a man of cre- 
dit) in his Book (printed and allowed for Law by 
the Houſes when they were two) that a conſpiracy 
(and this engagement amounts not to ſo much, bur 
rather to an intention only to conſpire) to raiſe a 
war, (as hath been ſaid, and fo reſolv'd) is no Trea- 
ſon by the + Act of Ew. III. until the War levied; ; 
as within, or to be reached by thoſe words in that 
Law, (Overt Act:) and if it were not Treaſon in 
thoſe words in the original, it falls not within the 
words of the tranſlation of this new-born Law, viz. 
by any open deed. 9 

As to the firſt and third branches of the engage- 
ment, which are interwoven, I conclude that nei- 
ther of them, that is to ſay, neither the Oath, nor 
the Reſolution, are Treaſons either within the old, 
or the new Laws, either in Teſpe& of the perſons 
2 whom, or the progreſs made in the thing it- 
ſelf. | 

2. As to the owning of Charles II. it falls not 
within your Law z for that it is not a Publiſhing; 
Proclaiming, or publickly Declaring his Title. The 
words of the Act are, [proclaim, declare, publiſh, or 
any way promote] which promoting is matter of ac- 
tion more than a private owning. 

And this by the Oath itſcif was not to be pub- 
liſh*d, nor could, without publiſhing the engage- 
ment itſelf, which was contrary to the Oath: 

And though it may be objected, that the raiſing 
the war could not be done, but by publiſhing his 
Title, and the Engagement at laſt ; yet that, if it 
be granted, was no forwarder than an intendment : 
no more was this publiſhing, and being not done; 
falls not within your Act. 

The crimination of the State is but gueſſed at by 
implication (for they are not named) to be meant, 
and I believe your Law reaches only to things lite- 
ral, and not conſtructive only; and for the word 
Rebels, I hope they will not take that to themſelves, 
and the word Oppoſers is a very innocent expreſſion, 
and at the worſt is all but a ſcandal. 

Laſtly, Be this engagement what it will, yet the 
terms upon which I ſigned and ſealed it were ſuch, 
as that it was my act not abſolute, but upon condi- 
tion, and to be undone and avoided; in caſe of the 
non-co-engaging of others, by the State's decoy aſ- 
ſured to be ready to do it; and at whoſe inſtance, 
and for whoſe ſatisfaction, it was pretended to be de- 
ſired at my hands. 5 


25 Edw. III. cap. 2. 
A 2 2 
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If the Court proceeds by way of Indictment, then 
I ſhall move, that thoſe perſons may be. confront- 
ed, whom in my Narrative, Examinations and Let- 
ters I have named; and that I may demand of them, 
Sc. | | 

As alſo that Major Parker may be produced to be 
likewiſe demanded of, as a perfon by me lately, and 
ſince my papers ſent to the State, diſcovered to be 
of the Plot to betray me. 


1 - 


If the Court proceed by way of Articles, and upon 


Examinations taken againſt me; I deſire, and that is 
but reaſon, that I may examine my defence, as in all 
Courts, where ſuch proceedings were uſed, was al- 


lowed, 5 | 
If it be objected, That it was not uſed in caſes, of 


Treaſon, I anſwer, it is true, if they hold the an- 


cient way of Trials, not; but if they proceed this 
way, it is but juſt; and otherwiſe the Court are at 
liberty to uſe all means, public or private, to catch 
me; but I have none to defend myſelf : ſo that it 
appears, that they ſeek not to do Juſtice, but Exe- 
cution. | ” 
And whether they be confronted or examined, 
theſe queſtions are to be propounded, either viva 
voce, or by Interrogatory z and if by Interrogatory, I 
mult ſtand upon a fair way of examination, vi. 
That ſome one from me, as well as one for the 
State's behalf, may be preſent, and ſet down the ex- 
aminations or depoſitions; and that I may have a 
Copy of them as well againſt me, as for me, as well 
taken already by the State, or to be taken upon my 


motion, 
The YQueſtions. , 
I. Whether he knows Major Barnard, how long? 
Sc. What communication and correſpondence con- 


cerning me, or my actions held between them? 


Whether he knew of the ſuppoſed deſign againſt the 
Iſle of Eh, and of the late engagement? How he 
knew them, and upon what reaſon, and to what end 
diſcovered to him, and by whom ? 

2. Whether he did inform the State (or any 
Member of the Council) of them, and how long he 
hath ſo informed? | | 

3- Whether he ever had in his cuſtody the en- 
gageinent under the hands and ſeals, and my letter 
to Sir Jobn Gell ? If ſo, where, and whether not at 
Graveſend at my being there? Whether he were ſent 
to watch me, and knew of my being there, before 
my veing apprehended ? FEY 

The ſame queſtions (mutatis mutandis) to be pro- 
| pounded to Barnard; and farther to him, and to 
Benſon, Holmes, Aſhley, Smith, as they are marked. 

4. Whether he did propound in both deſigns to 
me, or I to him? Whether I ſought him, or he me? 
In what diſpoſition he found me, upon the time by 
the Act limited for departure, &c. | 

5. Whether he were real to me in the particulars 
of perſons, confederates or money, ready to engage 
and to be advanced ; and if not, then to what end 
he ſeigned theſe to me? 

6. Whether the letters by him to me produced 
from Smith; and Thatch or Thatcher, were true, or 
feigned? And if feigned, to what end, and by whom 
ſet on work ? 

7. Whether he were ſet upon me, to watch my 
ways and motions? And whether he were not pro- 
miſed, or did deſign unto himſelf profit for the diſ- 
covering of me, and ſuch whom I ſhould bring in? 

8. Whether I fram'd, or ever read the ſaid ſup- 
pore gras? Or was to be de futuro acquainted 
with it? 


24 The Trial of Col. Euſebius Andrewe, 3 Car, Il. 


9. Whether he brought, or I ſought Benſon, or 
Holmes ? And whether confederates with him, or de- 
ſigned upon by him? + 

10. Whether my engagement were abſolute, or 
conditional, and what I ſignified at my departure, 
and upon Barnard's not coming; and where Barnard 
was pretended to be, and where he really was? What 
promiſe J had concerning the return of my engage- 
Pay in caſe Sir John Gell did not engage at Grave- 
ſend? | $4. 16 0 $37 
11. Whether copies of letters weekly ſhewed to 
me, were real or feigned ? And if feigned, why pre- 
tended to be real? 

12. Whether there were really any Kentiſh, Dor. 
ſet, or Buckingbemfhire men, and who, contederates, - 
Theſe preparations formerly made in rough notes, 
were tranſcribed and put into form, and finiſhed the 
8th day of July 16530, by God's good aſſiſtance; 
notwithſtanding my abundant diſadvantages of cloſe 
impriſonment, and want of Books, or advice z and 
I commit and ſubmit the iſſue to God, whom I be- 
ſeech to fortiſy my ſpirit, and enlarge my under- 
ſtanding, when they ſhall come to be made uſe of ; 
myſclf reſolving to be the Law's confeſſor while I 
live, and (if called to it) to be the Law's Martyr, 
when I die by the hand of the impending violence, 
under the ſpecious name of Juſtice. „ 


Sed terras Afirea religuit. 
& 


Judica me, Domine, ne in furore, Sc. 


Es. AxnpREwe. 
8. 7. 2. 1650. Domini. 


His Exceptions to bis Triers, © 

John Hurſt, Eſq; a man who hath had his hand in 
blood, viz. Mr. Bartin Hazelrigge' in'a duel; for 
which arraigned, KG.. 

A perſon trying, vi. a Jutor, and in this way of 
Trial he is ſuch, ought to be a Freeman, vit. not in 
perſon, but in his pre · judicating opinion; which he 
is not, having publiſhed that the Reſpondent was the 
greateſt Traitor in England, and that there was enough 
under his hand to hang him the Reſpondent. 

Sir William Roe, Captain Jom Stone, two of my 
Triers, were employed to examine the Reſpondent, 
on the 2d of Faly 1650, and bronght with them all 
the evidence againſt him z and therefore in their ca- 
pacity of my Triers, by the rule in challenges, they 
are challengeable, and incapable to ſit. 

But no regard was had to any of his Exceptions, 
or any Anfwer returned to his Queſtions; and he 
was ordered to be beheaded, 
The laſt Speech of Col. Euſebius Andrewe, on 
the Scaffold on Tower-hill, Auguſt 22, 


1650, | 


18 HE Lieutenant of the Tower delivering the 
Colonel to the Sheriff, ſaid, he had brought 
him thus far on his journey. The Colonel replied, 
I hope I ſhall neither tire in the way, nor go out of 
it. * 
When he came on the Scaffold (kiſſing the block) 
he ſaid, I hope there is no more but this block be · 


tween me and Heaven, After he had been ſome 
while 


16580. 


while on the Scaffold, he ſpake to the people as fol- 
been. - © | 


Chriſtian Gentlemen and good People, 


Your buſineſs here this day is to ſee a ſad ſpecta- 
cle, a man brought in a moment to be unmann'd, cut 
off in the prime of his years, taken from further op- 
portunity of doing ſervice to Himſelf, his Friends, 
the Common- wealth, or eſpecially to God. It ſel- 
dom happens but upon very great cauſe; and though, 
truly, if my general known courſe of life were en- 
quired into, I may modeſtly lay, there is ſuch a mo- 
ral honeſty, as ſome may be ſo forward as to expoſtu- 
late, why this great judgment, is fallen upon me? But 
know, I am able to give them and myſelf an anſwer ; 
and out of this breaſt, to give a better account of my 
Judgment and Execution, than. my Judges them- 
ſelves, or you. It's God's juſt diſpleaſure towards 
me, for my fins long unrepented of ; many judg- 
ments withſtood, and mercies lighted ; therefore doth 
my gracious Father chaſtiſe me with this correction, 
that he may not loſe me; and I pray you aſſiſt me 
with your prayers, that this rod may not be fruitleſs : 
that when under his rod | have laid down my life, by 
his ſtaff I may be comforted, and received into Glory, 

I am very confident, by what I have heard fince 
my ſentence, there are more exceptions made againſt 
the proceedings againſt me, than ever I made; my 
Triers had a Law, and the validity of that Law is 
indiſputable for me to ſay againſt it, of to make a 
queſtion of it; I ſhould but ſhame myſelf and my 
diſcretion. In the ſtrictneſs of the Law, ſomething 
is done by me, that is appliable to ſome clauſe therein, 
by which I ſtand condemned; the means by which I 
was brought under that interpretation, of that which 
was not in myſelf intended maliciouſly, being teſti- 
mony given by perſons whom I pity, ſo falſe, yet ſo 
poſitive, that I cannot condemn my Judges for paſ- 
fin ſentence againſt me, according to legal Juſtice ; 
for: equity lies in higher breafts. For my accuſers, 
or rather betrayers I pity, and am ſorry for them; 
they have committed Judas's crime, I wiſh'and pray 
for them St. Peter's tears; and I wiſh other people 
ſo happy, they may be taken up betimes, before they 
have drunk more blood of Chriſtian men, poſſibly, 
leſs deſerving than myſelf. nn | 

It is true, there have been ſeveral addreſſes made 
for mercy, and I will lay the obſtructions co nothing 
more than my on ſins; and ſeeing God ſees it fit 
(1 having not glorified him in my lite) I ſhall do it 
in my death, I am content. | | 

I profeſs, in the face of God, particular malice to 
any one of the State or Parliament, to do them a per- 
ſonal injury, I had never; for the cauſe in which J 
had a great while waded, I muſt ſay, my engage- 
ments and purſuance in it, hath laid no ſeruple upon 
my conſcience z it was upon principles of Law, where- 
of I am a profeſſor, and upon principles of Religion, 
my judgment rectified, and my conſcience ſatisfied, 
that I have purſued theſe ways; for which (I bleſs 
God) I find no blackneſs = my conſcience, nor 
have I put this into the bead-roll of my fins. 

I preſume not to decide controverſies, I deſire 
God to. glorify himſelf in proſpering that ſide that 
hath right with it, and that you may enjoy peace and 
plenty here, when I ſhall enjoy my God. 

In my converſation in the world, I do not know 
where I have an enemy with cauſe, or that there is 
a. perſon, to whom 1 have regret ; but if there be 
any whom I cannot recollect, under the notion of 
Chriſtian men, I pardon them as freely as if 1 had 


2 
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named them; yea, I forgive all the world; as I de- 
ſite my heavenly Father tor his Chriſt's ſake to for- 
give me. 

For the buſineſs of Death, it is a ſad ſentence in 
itſelf, if men conſult with fleſh and blood: But, tru- 
ly, without boaſting I ſay it, or if I do boaſt, it is 
in the Lord, I have not to this minute had one con- 
ſultation with fleſh about the blow of the Axe; 
or one thought of it, more than iny paſſport to 
Glory. 3 

I take it as an honour, and I owe a thankfulneſs 
to thoſe under whoſe power 1 am, that they have 
ſent-me hither to a place, however of puniſhment, 
yet of ſome honour, to die a death ſomewhat wor- 
thy my blood; and this courteſy of theirs hath much 
helped towards the ſatisfaction of my mind. 

I ſhall defire God, that thoſe Gentlemen in that 
ſad bead-roll to be tried by the High Court of Juſ- 
tice, that they may find that really there, that is 
nominal in the Act, An Ligb Court of Fuſtice, or 
Court of High Juſtice ; high in its Righteouſneſs, 
not in its Severity: no more clouded with the teſti- 
mony of folks that ſell blood for gain. Father, for- 
give them, and I forgive them, as I defire thee to for- 
give me. 

I defire you now to pray for me; and not give over 
praying until my laſt moment; that as I have a very 
great load of fins, fo I may have the wings of your 
prayers aſliſting thoſe Angels that ſhall convey my 
ſoul to Heaven. And I doubt not but I ſhall there 
ſee my bleſſed Saviour, and my gallant Maſter the 
King of England, and another Maſter which I much 
honour, my Lord Capel; hoping this day to ſee 
Chriſt in the preſence of the Father, the King in the 
preſence of him, my Lord Capel in the preſence of 
them all, and myſelf with them, and all Saints to re- 
joice for evermore. I 

Dr. Swadling. You have this morning, in the 

reſence oi a few, given ſome account of your Re- 
gion, and under general notions or words, have 
given account of your Faith, Charity and Repen- 
tance: (then ſpeaking to the ſtanders· by) if you pleaſe 
to hear the ſame queſtions aſked here, you ſhall, that 
it may be a general teſtimony to you all, that he dieth 
in the favour of God. | 

(To the Colonel.) Now, Sir, I begin to deal with 
you; you do acknowledge, that this ſtrake you are 
by and by to ſuffer, is a juſt puniſhment laid upon 
you by God for your former ſins. g 

Col. Andrewe. l dare not only not deny it, but 
date not but confeſs it. I have no opportunity of 
glorifying God more, than by taking ſhame to my- 
ſelf; and I have a teaſon of Juſtice, for juſtifyin 
God in my own boſom, which I have intruſted to 

ours. x 
l Dr. You acknowledge you deſetve more than this 
ſtroke of the Axe, and that a far greater miſery is 
due to you, even the pains and torments of Hell, 
that the Damned there endure. 

Col. I know it is due in righteous judgment; 
but I know again, I have a ſatisfaction made by my 
elder brother Chriſt Jeſus, and then I fay it is not 
due; it's due to me, but acquitted by his media- 
tion. 

Dr. Do you believe to be ſaved by that media- 
tion, and no other ? 

Gol By that, and that only, renouncing all ſe- 
condary cauſes. | 

Dr. Are you truly and unfeignedly ſorry before 
God, as you appear to us, for all theſe fins that have 
brought you hither ? _ 

ol. 
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Col. I am ſorry, and can never be ſorrowful 
enough; and am ſorry that I cannot be more ſorry. 

Dr. If God ſhould by a miracle, not to put you 
to a vain hope, but if God ſhould, as he did to He- 
2ekiah, renew your days; what life do you reſolve to 
lead hereafter ? 

Col. It is a queſtion of great length, requires a 
great time to anfwer; men in ſuch ſtreights would 
promiſe great things; but I would firſt call ſome 
triends to limit how far I ſhould make a vow, that 
I ſhould not make a raſh one, and ſo offer the ſacri- 
ice of fools: but a vow I would make, and by God's 
help endeavour to keep it. | 

Dr. Do you wiſh health and happineſs upon all 
lawful Authority and Government ? | 

Col. I do prize all obedience to lawful Govern- 
ment, and the adventuring againſt them is ſinful z 
and I do not juſtify myſelf (whatever my judgment 
be) for my thus venturing againſt the preſent Go- 
- vernment ; I leave it to God to judge whether it be 
righteous ; if it be, it muſt ſtand. 

Dr. Are you now in love and charity with all 
men ? Do you freely forgive them ? 

Col. With all the World freely; and the Lord for- 
give them, and forgive me as I treely forgive them. 

Dr. You have for ſome late years laid down the 
_ Gown and took up the Sword, and you were a man 
of note in theſe parts where you had your reſidence z 
I have nothing to accuſe you for want of diligence 
in hindring the doing of injuries; yet poſſibly there 
might be ſome wrong done by your Officers, or 
thoſe under you, to ſome particular men; if you had 


your eſtate in your hands, would you make reſtitu- 


tion ? | 
Col. The wrongs themſelves you bring to my 
mind are not great nor many; ſome things of no 
great moment; but ſuch as they are, my deſire is to 
make reſtitution, but have not wherewithal. 

Dr. If you had ability, you would likewiſe leave 
a legacy of thankfulneſs to Almighty God; ſome- 
thing to his poor ſervants, to his lame members, to 
his deaf members, to his dumb members. 

Col. My will hath been always better than my 
ability that way. | 
Dr. Sir, I ſhall trouble you very little farther ; 
T thank you for all thoſe heavenly Colloquies, I have 
enjoyed by being in your company theſe three days ; 
and truly I am very ſorry I muſt part with fo hea- 
venly an aſſociate : we have known one another here- 
tofore, but never to Chriſtianity before ; I have ra- 
ther been a Scholar to learn from you, than an In- 
ſtructor. | | 

I wiſh this ſtage whereon you are made a 0h 
cle to God, Angels and the World, may be a School 
to all about you; for though I will not diminiſh 
your fins, nor ſhall conceal or hypocrize my own, 
for they are great ones between God and myſelf, 
but I think there are few here have a lighter load 
upon them than you have, if we conſider things well; 
and I only wiſh thtm your repentance, and that 
meaſure of faith God hath given you, and that mea- 
fure of courage you have attained from God, and 
that conſtant perſeverance God hath crowned you 
hitherto with. 


24. The Trial of Col. Euſebius Andrewe, 


3 Car. II. 
Col. His Name be praiſed. x 


Here the Doctor prayed with him almoſt a quar. 
ter of an hour, after which the Colonel turning him- 
ſelf again to the people, ſpake as followeth : 

One thing more I deſire to be clear in; there lieth 
a common imputation upon the Cavaliers, that they 
are Papiſts, and under that name we are made odious 
to thoſe of the contrary opinion. I am not a Papiſt, 
but. renounce the Pope with all his dependencies. 
When the diſtractions in Religion firſt ſprung up, I 
might have been thought apt to turn off from this 
Church to the Romiſh, but was utterly unſatisfied in 


their Doctrine in point of Faith, and very much as 


to their Diſcipline, The Religion I profeſs, is that 
which paſſeth under the name of Proteſtant, though 
that be rather a name of diſtinction, than properly 
eſſential to Religion: but that Religion found out in 
the Reformation, purged from all the Errors of Rome, 
in the Reign of Edw. VI. practiſed in the Reign of 
Queen Elizabeth, King James, and King Charles, that 
bleſſed Prince deceaſed ; that Religion, before it was 
defaced, I am of, which I take to be Chriſt's Catho« 
lick, though not the Roman Catholick Religion. 
Then he turned himſelf to the Executioner : I 
have no reaſon to quarrel with thee ; thou art not the 
hand that throws the ſtone : I am not of ſuch eſtate 
to be liberal, but here is 3 J. for thee, which is all I 
have; now tell me what I lack. 
Executioner; Your hair to be turned up. 
Col. Shew me how to fit myſelf for the block. 
After which, his doublet off, his hair turned up, 
he turned himſelf about to the people, and prayed a 
ood while. Before he lay down to the 3 he 
pake to the people as followeth: tk 
There is none that looks upon me, though many 
faces, and perhaps different from me in opinion and 
practice, but hath ſomething of pity in it; and may 
that mercy that is in your hearts, fall into your own 
boſoms when you have need of it: and may you 
never find ſuch a block of fin to ſtand in the way of 
your mercy as I have met with. Leaf 
I beſeech you join with me in Prayer. Then he 
prayed, leaning on the Scaffold, half a quarter of an 
hour, Having done, he had ſome private conference 
with Dr. Swadling ; then he taking his leave of the 
Sheriff and his friends, I them, and ſaluting him 
next him, he prepared himſelf for the block, kneel- 
ing down, ſaid, let me try the block, which he did. 
After caſting his eyes, and fixing them very inten- 
tively above, he ſaid, when I ſay, Lord Jeſus receive 
me, Executioner then do thy office. Then kiſſing 
the Axe, he lay down, and with as much undaunted, 
yer Chriſtian Courage as poſſibly could be in man, did 
e expoſe his Throat to the fatal Axe, his Life to the 
Executioner, and commended his Soul into the hands 
of God, as into the hands of a faithful and merciful 
Creator, through the meritorious paſſion of a gra- 
cious Redeemer. Saying the fore- mentioned words, 
his Head was ſtricken off at one blow. 


Vera copia exam. 


He died very reſolutely *. 


Mr. Whitleck in his Memorials, page 47 3 ſays, The High Court of Juſtice (afterwards) proceeded againſt Sir 7ebn Coll, and 
1 


he was ſentenced by the High Court, for 
Page 474. Capt. Ahle was ſentenced by 


e H 
conſpiring againſt the Commonwealth, in the — 2 enga 


rifion of High-Treaſon, to forfeit his Eſtate, and to be impnſoned during his Liſe. 
igh Court of Juſtice to have his Head eut off, and one — to be han 


, for 
ent of Col. Andrewe. 


r. Benſon was executed at —_ (the 7th of Odober 1650,) according to the Sentence of the High Court of Juſtice ; but in 


regard that Capt. ley only ſu 


ſcribed the engagement, but acted nothing in it, he was pardoned by the Parliament. 
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LCONER, at 


che Lig v Heel, in Term. Paſch. 1652: for Peng. 


* N the tath da of July, 1632 an la- 
9 dictment of Perjury was delivered to 
9 1 the Grand Jury at Guildball, London;; 
LASER the Copy of which Indictment was as 
followetn. 


London, . Be it remembred, that at the 
Quarter -Seſſions of the publick Peace holden for 
apy Po raphy mg Fuh, in the year of 
on e 12th day 0 in the year of our 
Lord one thouſands, fix hundred and fifty-two, be- 
fore Jobm Kenrick, Mayor of the City of London, 
Thomas Atkin, Thomas Andrewe, and Thomas Foot, 
Aldermen of the ſame City ; and others their Fel- 
2 aſſigned to keep the publick Peace in 
the City aforeſaid ; and alſo. to hear and determine 
divers felonies, treſpaſſes, and other miſdemeanors 
committed within the ſame City z by the Oaths of 


Robert Dawkes, John Harvy, William Pitcher, Pel- 
ham Moore, George e ton, Thomas Pierfon, 
Joſeph Rutborn, uel Coleman, Richard Payn, 
Jobn Drafgate, Robert Trolaffe, Richard Bartbolo- 
mew, John Robinſon, Robert, Alkington, and Tho- 
mas Wilmer, good and lawful men of the City of 
London, then and there ſworn, and charged to en- 
quire for the Keepers « 
by the authority of Parliament, and the body of 
the City aforeſaid, it is preſented that the Bill fol- 


that the 45th day of. 

Lord, one thoutand, x hundred and fifty, were, 

ot then after ſnould be under ſequeſtration, did up- 

on the Holy Evangeliſts, corruptly, wilfully, fallc- 
p | 


* 


the Cuildball of the ſame City, 


of the Liberty of England, 


ly and malicouſly, of his on ptoper act, conſent 
agreement, ſwear, and upon his corporal Oath 
before the Commiſſioners aforeſaid, on the ſaid 1 

day of February, in the ſaid year, one thouſand, fin 
hundred and fifty, then having power to wii 
the ſaid Oath, then and there depoſe . 

ſaid Lord Craven, in theſe Exgliſ words folloy 
ing ; That is to ſay, That about a fortnight before 

the concluſion of the Treaty at Breda; the wal 
Craven, the Queen of Bebemia and her two Day . 
ters came to Breda, to the Scots King Charles, 
went not thence till the King went to Hana, 
a houſe of the Prince of Orange. That during t 
time, this Informant ſaw the Lord Craven divers 
times in preſence with the ſaid King z and every 
day with the ſaid King at the Court there, he being 
ther with the Queen of Bohemia, and her two 
aughters, to take their leave (a3 they ſaid) of the 
King of Scots, before he went to Scatiand. That ſev 

ral Officers, about thirty in number, made a Peti- 
tion to the ſaid King, to entertain them to fight far 
him againſt the Commonwealth of Zngland, by the 
name of barbarous and inhuman” Rebels, either in Eng- 
land or Scatland, for the recovering of his juſt rights, 
ating him in his Throne; and de puted 


and re- m 0 | 
5 Informant and Colonel Drary to preſept the 
ſaid Petition, who indeed drew the fame. That when 
this 1 and os other 2 X the 
Court at Breda, intending to preſent the ſaid Peti- 
tion immediately to the King's hand z but finding 
the Lord Craven very near 10 him, likewiſe the 
Marquis of Newcaſtle (who preſented his bro 

* Charles 8 * King's hand, 

eve e the { ing's departure, w 

this (4 ſaw kiſs the King's — 2 
Iy ;) the Lord Wilmer, the Earl of Cleveland, 

Queen of Bohemia, the Lord Gerrard, &c. and a 
great buſtle of . buſineſs : this Informant, with Co- 
— Drum, e themſelves to the Lord Oa- 
ven, intreating him to preſent the Petition to the 
Queen of N preſent it to the King of 
Scots. The ſaid Lord Craven taking the Petition, 
and reading the fame; chearlylly {aid to .Cologei 
Drum and this * There is the Queen of 
Bohemia, deliver it to ber, and I will ſpeak for you. 
Upon, which they applied themſelves to the ſaid 
and ſhe preſented the Petition ; after which, 


Queen, a 


ng the King of Scots, the, Lord Craven, the Marquis 


of Nexwcaſtle, and the Queen of Bobemja, with . 
ſome other Lords, went into a withdrawing room, 
where this Informant and company could not enter. 
But the Lord Craven came forth of the withdraw- 
ing Chamber, and told this Informant and com- 
_ pany, That they ſbou}d recerbe Aa 


39 


Queen of Bohemia to their Petition, and that be bad 


ſpoken to the Queen of Bohemia in their. behalf : who 
_ #frerwards came and told this Informant and com- 
Pany, that ſhe had 85 their Petition, and 
Nen e aken -ardet. for u. The bent 
morning at bree of the ded, the King departed; 
but this Informant and company had their quarters 
ſatisfied by the Princeſs of Orange, according to the 
ſaid King's order upon their Petition; and thereby 
to enable them to Slow the ſaid King inthe pfoſe- 
cutioh of thoſe wars againſt the — 1 
land, which. was the effect of they aforeſaid Peti- 
tion: 1 ſaw t 202 Craven very 
often and familiar with the ſaid King, and enter 
with the ſaid King into the withdrawing Chamber, 
and ſtaid there, the laſt 2 the ſaid King was at 
Breda, very late: which ſaid Oath was, the faid 
roth day of February, in the year of our Lord one 
thouſand, fix hundred and fifty, at the Pariſh and 
Ward aforeſaid, reduced into writing, and taken be- 
fore the faid Commiſſioners, then having ſufficient 
and lawful power to adminifter the ſaid Oath, and 
to take the teſtimony and depoſitions of witneſſes 
upon their Oaths in ſuch caſes. - Whereas in truth 
neither did the ſeveral Officers, or any Officer 
make a Petition to the ſaid King, to entertain him 
or them, to fight for him againft the Common- 
wealth of England. Nor did — Officers or any 
Officer make a Petition to the ſaid King, to enter- 
tain him or them, to fight for him againſt the 


Commonwealth of England, by the name of bar- p 


bartus and inhuman Rebels, either in England or 
*Stotland; for the recovering of his juſt rights, or 
re-inſtating him on his Throne : nor deputed he 
the faid Richard Faulconer, and Colonel Drury, to 
preſent the ſaid Petition, in the ſaid Oath men- 
tioned ; nor did the ſaid Richard Faulconer, with the 
ſaid Colonel Drury, apply themſelves to the ſaid 
'Lord Craven, intreating him to preſent the ſaid Pe- 
tion to the ſaid Queen of Bohemia; to preſent it to 
the ſaid King of Scots. Nor did the ſaid Richard 
Faulconer, with the ſaid Colonel Drury, intreat him, 
the ſaid Lord Craven, to preſent the ſaid Petition 
to the ſaid Queen of Bohemia, to preſent it to the 
ſaid King of Scots. Nor did the ſaid Lord Craven 
take the faid Petition, or read the fame; nor ſaid 
unto the ſaid Richard Faulconer and Colonel' Drury, 
There is the Queen of Bohemia, deliver it to ber, 
and I will ſpeak for you. Nor did the ſaid Lord 
Craven tell the ſaid Richard Faulconer and company, 
in the ſaid depoſition mentioned, that they ſhould 
receive an anſwer to their ſaid Petition, or that he 
had ſpoken to the Queen of Bohemia in their be- 
half; as the ſaid Richard  Faulconer in and by the 
ſaid depoſition hath depoſed. And fo the Jurors 
aforeſaid, upon their Oaths aforeſaid, do ſay, that 
the ſaid Richard Faulconer, in manner and form a- 
foreſaid, corruptly, wilfully, falſely and maliciouſly, 
of his on proper act, conſent and agreement, did 
commit wilful, falſe, and corrupt Perjury; to the 
great diſhonour of Almighty God, and to the great 
damage, loſs and infamy of the ſaid William Lord 
Craven, and in *contempt of the Laws of this 
Commonwealth; to the evil example of all others 
in the like caſe offending, and againſt the publick 
peace, &c. & OFT. OFW es 


© This Indiftment, upon the Teftimony then produced 
upon Oath, was accordingly found by the Grand 
Fury. 


25. The Trial of Richard Faulconet, 
© Grand Jury, reps 


LS 
* he by 


5 Car. II. 
The ſame day that this Indictment was found, 
Colonel Drury, who had given evidence to the 
to. Whiteball, to Captain 

aving been formerly examined by him 
; the. Lord Craven, and told. him, tha 
morning going down Holborn- bill, 
he was ſerved with a Subpena to appear that day 
at Guildhall, London; and that he was examined 
there concerning the Information given by Faulco- 
ner, againlt the Lord. Craven : and that after he was 
ſworn before the Lord-Mayor,” he gave the fame 
evidegke to the Grand Jury ;which, be had- formerly 
given to Captain Biſbop upon his examination. 
Whereupon the ſaid Captain Biſbop took the writ 
under ſeal out of his hand, with which he waz 
ſerved to appear, and ſaid to Drury, how durſt you 
be examined againſt the Commonwealth, and not 
acquaint me firſt therewith ? And ſaid further, Mr, 
Mayor (meaning the 'Lord-Mayor) had better 
have done ' ſomething elſe, than to have ſuffered 
that Inditment to be found; and immediately calls 
for a meſſenger, and commits the ſaid Drury to the 
cuſtody of one Middleton, a meſſenger to the Coun- 
cil of State; who forthwith carried Drury away 
© Priſoner into the Strand, to the houſe of the ſaid 
Middleton,” where the ſaid Drury was kept by him 
in ſtrict cuſtody, from Monday that the Indictment 
was found, and the Seſſions begun, till Saturday, 
that the Seſſions was paſt; by which reſtraint of 
Drury, who had Faulconer's own hand-writing to 
roduce againſt himſelf ; and being otherwiſe the 
moſt material witneſs againſt' Faulconer, there could 
be further proſecution upon that Indictment that 
Mons. © INE 1 2401 $4 s 5 
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In Michael-Term, courſe was taken to remove 
the Indictment by a Certiorari into the Upper-bench, 
to the end the ſaid Faulconer might be outlawed for 
Perjury. The Record being accordingly removed, 
a Capias in order to an Out-lawry was taken out 
againſt the ſaid Faulconer, who for ſeveral Seſſions 
before had refuſed to appear. At laſt the ſaid Faul- 
coner was taken upon the ſaid Capias, and carried to 
Newgate, where he lay for ſome time, but would 
not appear, nor plead to the Indictment; where- 
upon the Proſecutors for the Commonwealth were 
inforced to move the Court for a Habeas Corpus, to 
bring him to the Bar, that he might be enjoined to 
plead, and accordingly the Court required him to 
plead ; whereupon he pleaded Not guilty to the In- 
15 | | | 


In Hillary-Term following, a day was 


inted 
for Trial upon the Indictment, at Gui/dball, London, 


before the Lord Chief-Juſtice Rolls, where the ſaid 
Captain Biſhop and Faulconer appeared with their 
Counſel and Witneſſes ; and Mr. Ruſhworth alſo a 
peared in behalf of the Commonwealth with Counſdl 
and Witneſſes, and had given in the Record to 
have the Jury called: but it ſo fell out, that a per- 
fon of integrity then in Court, who had gotten cer- 
tain knowledge when and where the ſaid Oath was 
taken, gave Mr. Ruſbworth notice, that the Oath 
given to Faulconer, was adminiſtred unto him at 
Whitehall in Middleſex, and not at Haberdaſbers-ball 
in London; and therefore the place being miſlaid in 
the Indictment, a London Jury could not find a 
fact done in Middleſex : whereupon Mr. Ruſoworth 
-immediately withdrew the Record for that time, 
and gave'a ſtop to the Trial. 


No 


1652. 

No time was miſpent to recover this miſtake : 
for within two days a new Inditment was drawn, 
and preferred to the Grand Jury in Middleſex (Sir 


Henry Blunt being Foreman) where the Indictment 
was found : and was as followeth. . 


Hillary-Term 1652. 


Middleſex. Before this time, that is to ſay, upon 
Tueſday next after the morrow of the Purification 
of the Virgin Mary, this ſame Term, before the 
Keepers of the Liberty of Zngland, hy authority of 
Parliament, in the Upper-Bench at Weſtminſter, by 
the Oaths of twelve honeſt and lawful men, it is 

ſented, That Richard Faulconer, late of Weſs- 
— in the County of Southampton, Gent. not having 
the fear of God before his eyes, but moved and ſe- 
duced by the inſtigation of the Devil; and minding 
and endeavouring to bring the Right Honourable 
William Lord Craven, Baron of Hampftead- Marſhal 
in the County of Berks, in danger of the loſs of his 
life, and of the ſequeſtration, confiſcation, and for- 
ſeiture of all his Goods, and Chattels, Lands, and 
Tenements, within this Commonwealth of Eng- 
land; the roth day of February; in the year of 
our Lord God, one thouſand, ſix hundred and fifty, 
at Mbhiteball, in the Pariſh of Martins in the Fields, 
in the County of Midaleſex, before Samuel Moyer, 
Eſqz James Ruſſel, Eſq; Edward Winſkw,Eilq; Jo- 
fas Barners, Eiq; and Arthur Sguib, Eſq; Mw bang 
Commiſſioners tor compounding with Delinquents, 
and for managing of all and every the Eſtates of De- 
linquents and Popiſh Recuſants, that the 15th day 
of April, in the ſaid year of our Lord God, one thou- 
ſand, fix hundred and fifty, were, or then-after 
ſhould be under ſequeſtration, did, upon the Holy 
Evangeliſts, corruptly, wilfully, falſely, and ma- 
liciouſly, of his own proper act, conſent, and agree- 
ment, ſwear, and upon his corporal Oath, before 
the Commiſſioners aforeſaid, on the ſaid 1oth day 
of February, in the ſaid year one thouſand, fix hun- 
dred and fifty, then having ſufficient and lawful power 
to adminiſter the ſaid Oath, and to take the teſtimony 
and depoſitions of Witneſſes upon their Oaths in ſuch 
caſes, then and there depoſtd ; That ſeveral Offi- 
ctrs, about thirty in number, made a Petition to 
the Scots King Charles, to entertain them to fight 
for him againſt the Commonwealth of England, by 
the name of barbarous and inhuman Rebels, either 
in England or Scotland, for the recovering of his juſt 
rights, and re-inſtating him in his Throne, And 
did alſo then and there, corruptly, wilfully, falſe- 
ly, and maliciouſly, before the faid Commiſſioners, 
wear, that the ſaid Officers deputed him, the ſaid 
Richard Faulconer, and Colonel Drury, to preſent 
the ſaid Petition; who, as the ſaid Richard 
Faulconer, then and there, corruptly, wilfully, 
falſely, and maliciouſly, before the ſaid Commil- 
foners did ſwear, indeed drew the ſame; and did 
alſo, then and there, corruptly, wilfully, falſely, 
and maliciouſly, before the ſaid Commiſſioners 
ſwear, that he the ſaid Richard Faulconer, with 
Colonel Drury, applied themſelves to the Lord 
Craven (meaning the aforeſaid William Lord Cra- 
ven) intreating him co preſent the ſaid Petition to 
the Queen of Bohemia, to preſent it to the King of 
Scots; and did alſo then and there, corruptly, wil- 
tully, falſely, and maliciouſly, betore the ſaid Com- 
 miſſioners ſwear, that the ſaid Lord Craven taking 

the ſaid Petition, and reading the ſame chearfully, 
laid to Colonel Drury, and him the ſaid Richard 


Faulconer, There is the Queen of Bohemia, deliver 
Vo 1. VII. 


for Petjury. 
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it to her, and I will ſpeak for you. And that the 
ſaid Queen of Bobemia did preſent the faid Petition: 
and did alſo, then and there, corruptly, wilfully, 
falſely and maliciouſly, before the ſaid Commiſ- 
ſioners ſwear, that the ſaid Lord Craven after told 
him the ſaid Richard Faulconer, and company, That 
they ſhould receive an an/wer from the Queen of Bo- 
hemia 10 heir Petition, and that be (meaning the 
ſaid William Lord Craven) had ſpoken to the Queen 
of Bohemia in their bebalf. Whereas in truth nei- 
ther did ſeveral Officers, or any Officer, make a 
Petition to the ſaid King, to entertain him or them, 
to fight for him againſt the Commonwealth of 
pat. 0 Nor did ſeveral Officers, or any Officer, 
make a Petition to the ſaid King, to entertain him 
or them, to fight for him againſt the Common- 
wealth of England, by the name of barbarous and 
inhuman Rebels, either in England or Scotland. Nor 
did ſeveral Officers, or any Officer, make a Petition 
to the ſaid King, to entertain him or them, to fight 
for him againſt the Commonwealth of England, by 
the name of barbarous and inhuman Rebels, either in 
England or Scotland, for the recovering of his juſt 
rights, or re-inſtating him on his Throne. And 
whereas in truth, the ſaid Richard Faulconer, and 
Colonel Drury, were not deputed by the ſaid Offi- 
cers, to preſent the ſaid Petition, in the ſaid Oath 
mentioned; and whereas in truth, he the ſaid Richard 
Faulconer, with Colonel Drury, did not apply 
themſclves to the ſaid Lord Craven, intreating bim 
to preſent the ſaid Petition to the Queen of Bobe- 
mia, to preſent it to the ſaid King of Scots. Nor 
did he the ſaid Richard Faulconer, with the ſaid Co- 
lone! Drury, intreat him the ſaid Lord Craven, to 
preſent the ſaid Petition to the ſaid Queen of Bobe- 
mia, to preſent it to the ſaid King of Scots. And 
whereas in truth, the ſaid Lord Craven did not take 
the ſaid Petition, nor read the ſame ; nor ſay unto 
the ſaid Colonel Drury, and him the ſaid Richard 
Faulconer, There is the Queen of Bohemia, deliver 
it to her, and I will ſpeak for you. And whereas 
in truth, the ſaid Lord Craven did not tell him the 
ſaid Richard Faulconer and company, in the ſaid de- 
polition mentioned, that they ſhould receive an an- 
ſwer from the ſaid Queen of Bobemia, to the ſaid 
Petition, nor that he the ſaid Lord Craven had 
ſpoken to the Queen of Bohemia in their behalf; 
as the ſaid Richard Faulconer in and by the ſaid 
depoſition hath depoſed, And fo the Jurors a- 
foreſaid, upon their Oaths aforeſaid, do ſay, that 
the ſaid Richard Faulconer, in manner and form 
aforeſaid, corruptly, wilfully, falſely, and mali- 
ciouſly,' of his own proper act, conſent and agree- 
ment, did commit wilful, falſe, and corrupt Per- 
jury; to the great diſhonour of Almighty God, 
and to the great damage, loſs, and infamy of the 
ſaid William Lord Craven, and in contempt of the 
Laws of this Commonwealth ; to the evil example 
of all others in the like caſe offending, and againſt 
the publick peace, &c. | 


[The reaſon wherefore this Indictment did not re- 
cite the Oath in bec verba, as in the former Indict- 
ment, but aſſigned the Perjury in the material parts 
of the Oath ; was by reaſon it came lately to know- 
ledge, that the original Oath could not be found, 
and therefore the Oath was to be proved by the En- 
tries in the Book of Parliament, and at Haberda- 
Gers ball, and by the teſtimony of the Perſons who 
adminiſtred the Oath. ] 


SY 
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The next day after the Indictment was found, 
the Proſecutors for the Lord Craven moved the 
Goutt for a Habeas Corpns, to bring Faulconer to the 
Bar to plead to the Indiftment ; who being brought 
into Court, deſired time to plead till the next Term. 
Whereupon the Court made this order; 

That the ſaid Faulconer, having now in Court ap- 
peared unto the Indiłiment, ſhould have time to plead 
unto the fame, until the beginning of the next Term, ſo 
that the iſſut thereupon may be tried at the 
Court the fame Term. 


Term. Paſch. 1652. 
ballen having all this vacation negleQed to 


appear, or plead to the Indictment, the Proſecutors 
for the Lord Craven were enforced again to move 


for another Habeas Corpus, to bring Faulconer to the 


Bar, to appear, or plead to the Indictment; who 
appearing, deſired longer time to attend his Coun- 
ſel, which the Court granted accordingly : and the 
ordinary Rules of Court were given unto him for 
the peremptory days of pleading, or Judgment to 
be entered againſt him; and the very laſt day, when 
the laſt Rule was out, and not before, he pleaded 
Not Guilty. And the Court ordered, that the iſſue 
upon the Indictment of Perjury againſt the Defen- 
dant, 'be tried at the Bar upon 
row of the Aſcenſion of our Lord, and that the She- 
riff of Middleſex do attend Andrew Broughton, 
Efq; with the Book of Freeholders, forthwith ; ſo 
that an indifferent Jury may be returned between 
the ſaid Keepers, and the ſaid Defendant, to try 
2 iſſue aforeſaid, by conſent of the parties on both 
es. 


25. The Trial of Richard Faulconer, 


Bar in open 


Friday on the mor- 


* . 
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Fortune; that Witneſſes will be produced to prove, 
what in truth the Petition was. There was a Peti- 
tion delivered, but not a Petition to this effect at all, 
and Faalconer knew the contrary. We ſhall pro- 
duce what it was, and that under his own hand, 
whereby it will appear that there was no ſuch matter 
in it, as he hath depoſed; the Witneſſes themſelves 
will beſt ſpeak the Particulars. | 
For the opening of ſome things concerning this 
Oath of Faulcaner, it is to be obſerved, he took this 
Oath before the Commiſſioners of Haberdaſbers-ball, 
at Whiteball, and it was there reduced into writing, 
and a Tranſcript was made of the original: which 
Tranſcript was ſent to the Council of State, and 
they ordered the ſame to be reported to the Par- 
liament; and being reported there, is entred in the 
Journal-Book, and there remains a Record in Par- 
liament. 5 | 
The firſt thing therefore inſiſted upon by the 
Counſel for the Commonwealth, was the proving of 
a true Copy of Faulconer's depoſition, in reſpect the 
original was loſt, or rather imbezzled by Faulconer. 
To prove the ſame, © | 
A Copy thereof was produced in Court, which 
agreed verbatim with that depoſition of his, which 
was filed upon Record at Haberdaſbers hall; (the 
proper Court where it ought to remain: ) and though 
that upon the file was but a Copy, yet it was filed 
as evidence of- that depoſition he was ſworn unto 
by them. But this was oppoſed by the Counſel for 
Faulconer, as not ſufficient proof; and thereupon 
a Copy of an Order of the Council of State, of 
March 6, 1650, was produced unto the Court, 
whereby it did appear, that the depoſitions again(t 
the Lord Craven, had been tranſmitted * ar 


Mr. Broughton accordingly appointed the Sheriff Council of State by the Commillioners at 


to attend him the next day in the afternoon, with the 
Book of Freeholders; who accordingly named the 
Jury, and notice was given by the Sheriff, requiring 
them to appear at the day of Trial. | 


Friday, May 20, 1652. 


* Jury appearing according to ſummons, 
and Faulconer being brought in cuſtody, the 
Court proceeded to Trial, and ordered the Indict - 
ment to be read; which being afterwards opened 
by Mr. Boynton, the evidence was managed by Mr, 

d, Mr. Hales, Mr. Twiſden, Mr. Wilde, 
Mr. Phillips, Mr. Baldwin, and Mr. Drury: who 
were 'of Counſel for the Commonwealth againſt the 
ſaid Faulconer. 

Before the Counſel for the Commonwealth pro- 
ceeded to produce any Witneſſes, they offered unto 
the Court and the Jury ſomething in general concern- 
ing the Indictment. That the Indictment was for 
the crime of Perjury, wilfully and corruptly com- 
mitted z that Faulconer makes an Oath, that there 
was a-Petition delivered, in which there was a very 
ſharp reflection (as he ſwears) upon the Parliament, 
by the name of barbarous and inbuman Rebels; he 
ſwears he was deputed to deliver it, being drawn by 
himſelf and Drury, and ſubſcribed by thirty Offi- 
cers z that in order to the. delivery thereof, they 
did require the aſſiſtance of the Lord Craven, that 
he promiſed to ſpeak for them, and brought them 
an anſwer : but they hoped to prove unto the Jury, 
that this Oath which Faulcouer did take, was very 
falſe, that it was by deſign, a deſign for money; 
that the conſequence of it was very notorious, the 
ruin of that Gentleman, of his Eſtate, Fame and 


ſhers-bal!, And it appeared further by the ſaid or- 
der, that Mr. Attorney-General was appointed by 
the Council of State, to report theſe depoſitions to 
the Parliament, ſo tranſmitted to that Council by 
the Commiſſioners at Heberdafhers-ball. And the 
Attorney-General being ſworn in Court, did declare 
that he reported no-other depoſitions to the Parlia- 
ment, than what he received from the Council of 
State; and that the depoſitions produced to him in 
Court (whereof the ſaid Faulconer's was one) were 
endorſed with the hand-writing of the Lord Brag- 
ſhaw, then Lord-Preſident of the Council of State; 


and that the Votes of confiſcation of the Lord Cra- 


ven's Eſtate did paſs upon the report of the ſaid 
depoſitions, which he preſented to the Parliament 
from the Council of State. | 

Mr, Fermin, Chief-Clerk to Mr. Scobel, Clerk 
of the Parliament, did depoſe in Court, that the 
very ſame depoſitions ſhewed in Court to Mr. At- 
torney- General, endorſed with the Lord Bradſbaw's 
hand- writing, were entered in the Journal-Book, as 
read in Parliament that day, when Mr. Attorney · 
General did make his Report unto the Parliament; 
which he knew the better to be true, for that he 
received the ſame from the hands of Mr. Scobel, or 
Mr. Darnel, the Clerk- aſſiſtant in Parliament, the 
ſame day they were read in Parliament, to be en- 
tred in the Journal- Book: and that he did enter the 
ſame accordingly with the Votes of confiſcation, 
which paſſed upon the reading of thoſe depoſitions. 
And afterwards he and Mr. Darnel did examine the 
ſaid depoſitions, whereof. the ſaid Faulconer's was one, 
after the ſame were ſo entred into the Journal - 
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And for the further ſatisfaction of the Court, he 
oduced the Journal of Parliament, wherein the 
aid depoſitions (and particularly that of Faulco- 
ner) were entered, which were read in Court out 
of the Journal; whereby it did appear that the de- 
| poſitions of the ſaid Faulconer, Kitchingman and 
Reyley, were entred into the ſaid Journal, and did 
agree verbatim with the Copy of Faulconer*s, and 
their depoſitions remaining at Haberdaſhers-ball, and 
with the Copy reported by Mr. Attorney-General 
ftom the Council of State to the Parliament. 

Mr. Winſlow, one of the Commiſſioners at Haber- 
daſbers- ball, being one before whom the ſaid Faul - 
coner was ſworn, did teſtify upon Oath in Court, 
that the depolition of Falconer produced unto him, 
and whereupon there was an endorſement of the 
Lord Bradſhaw's hand-writing ; was, as he did be- 
lieve, a true Copy of that depoſition to which the 
ſaid Faulconer was ſworn at #biteball, for that he 
findeth his own hand ſubſcribed thereunto (as exa- 
mined by bim to be a true Copy) and ſaid it was uſual 
with the Commiſſioners at Haberdaſhers-hall, when 
they take examinations concerning any Perſon of 
Quality, to appoint one of themſelves to go from 
the Table to examine the Copy by the Original ; but 
whether when he ſubſcribed his name to the Copy 
produced unto him, he did examine the ſame by the 
original „ before it was ſent for away by the 
Council of State, or afterwards, or by the Tran» 
ſcript remaining upon the file as a Record at Haber- 
daſhers-ball, he could not poſitively remember; 
but conceives that the Copy, to which his hand is 
ſubſcribed, as examined by him, to be a true Copy, 
was taken when they had the original in cuſtody ; 
but cannot certainly ſay it. 

Mr. Barners, another of the Commiſſioners at 
Haberdaſbers- hall, before whom alſo the ſaid Oath 
was taken, did teſtify upon Oath, that to the beſt 
of his remembrance, the particulars mentioned in 
Faulconer's depoſitions then read in Court, were the 
ſame to which the ſaid Faulconer was ſwarn unto b 
himſelf and the reſt of the Commiſſioners, thoug 
he could not remember every Syllable and Letter, 

Mr. Winſlow, and Mr. Barners, were again pro- 
duced to declare what they did remember concern- 
ing this clauſe in the 5 N of the ſaid Faulco- 
ner's (viz.) That ſeveral 
ber, made a Petition to the King of Scots, to enter- 
tain them to fight for him againſt the Commonwealth 
4 England, by the name of barbarous and inhuman 

ebels, either in England, or Scotland, c. And 
thereupon Mr. Winſlow did declare unto the Court, 
that he did well remember that clauſe in Faulconer's 
depoſition when he was ſworn thereunto; but whe- 
ther the number of Officers were thirty or no, he 
could not tell, but a certain number of Officers were 
named. 

Mr. Barners did declare the like, but whether 
the word inbuman was in, he could not poſitively 
ſay; but was certain that barbarous Rebels was con- 
tained in that Hauſe ; and that when Faulconer was 
ſworn unto the ſame, it was firſt read unto him, and 
amended in ſeveral places, and then he ſwore it to 
be true. And Mr. Barners ſaid, that he did re- 
member his depoſition the better, for that himſelf, 
and the reſt of the Commiſſioners had ſeveral de- 
bates upon it at Haberdaſbers-ball, whether they 
ſhould thereupon ſeize, ſequeſter, or ſecure the 
Lord Craven's eſtate, | 

Having thus traced this Oath of Faulconer's, which 
was taken at Whiteball, and brought to Haberda» 
A. — brought from Haber daſbers- 

o r. VII. 


for Perjury. 


ficers, about thirty in num 
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hall back again to Mbiteball, and from Whiteball ta 
the Parliament, and there entered in the Journal- 
Book, as the grounds upon which the Votes of con- 
fiſcation did paſs; and having withal proved that 
particular clauſe of barbarous and inhuman Rebels, 
&c. the Counſel for the- Commonwealth concluded 
as to that point, and left it to the Jury to judge, and 
to Faulconer to produce the original, which he hath 
gat into his cuſtody, if he can find any variance in 
it from the depoſition recited in the Indictment. 

And to prove that Faulconer had got the original 
Oath into his cuſtody, Mr. Knight, a Witneſs, was 
produced, who did teſtify upon Oath, that being in 
the company of Faulconer, he did ſhew him a writi 
written with Captain Biſhop's own hand (fo far as he 
could judge one man's hand to be like another) and 
that Faulconer's name was ſubſcribed thereunto; and 
that Faulconer told him the ſaid Knight, that that 
writing was the original depoſition he was ſworn un- 
to, againſt the Lord Craven, and which he kept on 
purpoſe to keep Mr, Biſhop in awe ( Faulconer being 
then in neceſſity and _— and that the ſaid Faul- 
coner further ſaid unto him, the ſaid Knight, that 
he had received 20 l. for the buſineſs of the Lord 
Craven, and was to have more; but ſaid he deſer · 
ved 20001. for what he had done. 

In the next place, the Counſel for the Common» 
wealth did apply themſelves to prove the falſity of 
the Oath (viz.) That there was no ſuch thing in the 
Petition mentioned by Faulconer in his depoſition, 
[as that thirty Officers did petition to be entertained ta 


bt for the King of Scots againft the Commonwealth 


of England, by the name of barbarous and inhuman 
Rebels, Sc.] And being to prove a Negative, 
they applied their proof to a certain time and place, 
which Faulconer in his own depoſition did prove for 
them; for he ſwears, that the Petition was deli» 
vered the Evening before the King of Scots went 
from Breda, and that the ſaid King went away the 
next morning at three a- clock. He ſwears further, 
that he and Drury drew the Petition, and were de- 
puted to deliver the ſame, accordingly they applicd 
their evidence, 


Proofs, as to the Falfity of Faulconer's Oath, 


M Horſnel being produced, did teſtify; that the 
night before the King of Scots went from Bre- 
da, Colonel Drury, Capt. Briſco, and divers others, 
were with a little ſhort Petition to remember the 
King of a former Petition which they had delivered, 
that ſome courſe might be taken, that their arrears 
which they owed in the Town might be paid, that 
their Landlords where they lodged might not ſuffer, 
for they were not able themſelves to pay them; that 
he went along with them to the great window juſt 
over the moat, and there he, the ſaid Horſnel, did 
ſet his hand unto the ſame, and that he was in the 
Chamber when Drury and Briſco came in to deliver 
the Petition, in which there was not a word that con- 
cerned any thing, but only the relief of their preſent 
neceſſities. Being aſked by the Court, if there were 
not a mention of barbarous and inbuman Rebels; he 
anſwered, not any thing of that nature was in it, 
He further ſaid, that this Petition had reference tq 
a former Petition he was not acquainted withal, nor 

was his hand ſet to the former Petition. | 
Captain Briſco being produced, did teſtify, that 
there were divers Gentlemen in great diſtreſs met to- 
gether in Colonel Drury's Chamber, ar the time of 
the Treaty of the Scots King with the Commiſſio- 
ners at Breda, and among other things it was agreed 
271 to 
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to draw a Petition to the King; which was drawn in 
Colonel Drury's Chamber, expreſſing their neceſſities, 
that the People of the Town might be relieved, and 
that the Petitioners might not be left to periſh : that 
going to deliver it, they met with Secretary 2 
the way, who told them it was to no purpoſe, for there 
was no moneys come jn. Afterwards the Petitioners 
had notice the King was to depart from Breda, 
whereupon they met together again, and went into 
the further end of the Gallery, to draw a ſhort Pe- 


rition, to put the King in mind of his Promiſe to Se- 


cretary Long, concerning the People of the Town 
of Breda, that thy might be ſatisfied, and the Peti- 
tioners relieved ; which Paper he the ſaid Briſco deli- 
vered to the Scots King, who threw it on a Table; 
and doing ſo, they ſtood all amazed, being likely to 
be left in diſtreſs: and unexpectedly came in the 
Lord Craven, whereupon he, the ſaid Briſco, having 
long ſerved in the Country, and knowing him to be 
a lover of Soldiers, he ſpoke unto him, and ſaid, 
Sir, we are a company of poor diſtreſſed Gentlemen, 
likely to be left — in miſery (he ſaid Vell) and 
the next morning the King went away, without giv- 
ing any relief unto the Petitioners. The Court de- 
manded of Briſco, whether there were no ſuch matter 
in it as barbarous and inhuman Rebels; he anſwered, 
that he read it, and was ſure there was no ſuch thing 
in it, the whole ſcope of it being to relieve their ne- 
ceſſities, which was the occaſion of that Petition. 
Being demanded again by the Court, if 4arbarous 
and inbuman Rebels were not in the Petition ; he an- 
ſwered, no, not ary ſuch words at all, nor ſo much 
as any mention of the Parliament, 

Colonel Drury was in the next place produced, 
who teſtified, that being at Breda, Licutenant-Colonel 
Bardſey, Major Faiflconer, Major Hall, Captain 
Kitchingman, and divers others came to his lodging, 
and told him that they were in a condition of ſtar- 
ving, and deſired him that he would aſſiſt them to 
draw a Petition to the King of Scots, to relieve their 
neceſſities, or elſe they mult periſh ; that the ſaid 
Drury being in their condition, conſented unto it, 
and in his Chamber, in his ſon's paper-book the 
Petition was drawn, Major Faulconer writ it with 
his own hand; which, ſaith Drury, I have here to 
ſhew; and ſo preſented the original under Fazlca- 
ner's hand unto the Court: in which Petition (ſaid 
Drury) we deſired ſome relief from his Majeſty, 
ſhewing how we had ſerved the former King, and 
in what neceſſities we were. That they were ad- 
viſed to deliver it to Secretary Long, for that they 
were told that the King had not a Piſtole to relieve 
- himſelf, and it would be a vain thing, ſaid Long, to 
deliver it. That they followed Secretary Long, and 
ſolicited him daily for three weeks together, and 
ſtill he put them off; and the day before the King 
went from Breda, they drew a ſhort Petition to 
mind the King of his promiſe to Secretary Long, 
and to deſire that the Inhabitants of Breda that had 
relieved them, might not be undone; that Briſco 
was deputed with him to deliver it, and he accord- 
ingly Elivered it to the King: that the King laid it 
down upon the Table: in ſteps the Lord Craven, 
then Captain Briſco, having trailed a Pike under 
the Lord Craven, went to him, and told him there 
were many Gentlemen ready to ſtarve, and deſired 
him to ſpeak a favourable word to the Gen of 
Bohemia. To which the Lord Craven anſwered, 
Well, as Briſco then told him, The next morning 
the King of Scots went away, and ſo nothing at all 
was done for the Petitioners ; that original Peririon 
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which Drury produced unto the Court, of Faulco- 
ner s own hand- writing, and in the preſence of Faul- 
coner, was publickly read in Court, and was as fol- 
loweth, viz. 
May it pleaſe your Majeſty, : 

THE joe! we have always had of your Ma- 

' Jeſty's preſent condition, bath been the prime cauſe 
of our long ſilence ; but now our neceſſities are grown 
ſo great and inſupportable, that we are inforced either 
to petition or periſh: Moſs humbly deſiring your Ma- 
jeſty, to take into your princely confideration, their ex- 
tremities, who bave leen ever ready to proſtrate their 
Lives in your Majeſty's Royal Father*s ſervice : nor 
no leſs willing and ready to proſecute the ſame in what 
your Majeſty fhall command: Maſt bumbly petitioning 
your Royal Order, that ſome courſe may be taken fer 
our preſent ſubſiſtance, that our future endeavours 
may not be buried in that unavoidable calamity, which 
our Loyalty hath reduced us unto, 


And we ſhall cordially pray for your Majeſty, 
The Court demanding of Colonel Drury, if the 


ſaid Petition was Faulconer's own hand-writing ; he 
ſaid yea, and —_ back upon Faulconer, ſaid, 
he cannot deny it: I did diftate unto him, and 
Faulconer did write it in my Chamber; and that is 
the very original that was ſo drawn, and being fair 
written, was afterwards delivered to Secretary Long : 
the other that was delivered was a memorial, to put 
the King in mind of his promiſe when money came 
in. And Drury further ſaid, that when he was 
examined by Mr. Biſhop, he did give in his Exami- 
nation, the contents of the firſt and latter Petition; 
and ſaid, he did expreſs himſelf at that time of his 
Examination by Mr. Biſhop, to the ſame effect 
which he had now done in Court. Being aſked by 
the Court, if the words barbarous and inhuman Re- 
bels were in that firſt Petition, the ſaid Drury an- 
ſwered, that Faulconer moved to have barbarous and 
inbuman Rebels inſerted into that Petition ſo drawn 
by himſelf, but was anſwered by the Petitioners, 
that as they were Soldiers of fortune, it was uncivil 
language, and fo they would not give way unto it. 
Being demanded by the Court, who was deputed to 
deliver the laſt Petition, he ſaid, Captain Briſco 
was one, in regard he had many wounds at Cannon- 
Froom, that the King might commiſerate his caſe 
the more, and that he, the ſaid Drury, was alſo de- 
puted with Briſco to deliver the ſame, becauſe he 
was known to the Queen of Bohemia, and ſome 
other perſons of quality, and Faulconer was not at 
all deputed. Being aſked, if the Lord Craven was 
reſent at the delivery of the firſt Petition; he an- 
wered no, the Petition was delivered three weeks 
before: but the Lord Craven was preſent when the 
laſt Petition was delivered, to mind the King of his 
promiſe. The ſaid Drury further informed the 
Court, that afterwards Faulconer being diſcontented 
that he got no money, ſaid, as he was going into 
Town, This is a borrid Thing, that we ſhould be in 
this caſe, to follow a thing they call a King (God 
damn me) I will go into England, and do all the 
miſchief 1 can. 


Proofs as to the Credit of F. aulconer. 


I N the next place, the Counſel for the Common- 
wealth did apply themſelves to offer proof as to 
the credit of Faulconer. Mr. Wooldridge of (in 

un, 
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Inn, Attorney at the Common Law, being ſworn, 


did teſtify to this purpoſe; that being in his cham- 
ber at Clemen - Inn, about this time twelve month, 
Faulconer came to him, aſked how ſome of his 
Countrymen near Peteryfie/d did? That he aſked 
Faulconer where he had been of ſo long a time? Who 
anſwered, he had been in the Lou Countries; had 
ſeen ſome Lords fit in Council for the King, that he 
had been ſworn againſt the Lord Craven, which 
would bring a great deal of advantage to the State, 
that he had money for the doing of it, and ſaid that 
he had received already 80 J. (it was that ſum here 
mentioned, ſaid Mr. Wooldridge, to the beſt of his 
remembrance :) but Faulconer ſaid, he did expect a 
greater reward; that the ſaid Faulconer hath been 
as wicked a man as any in England; that he ſpent 
his Eſtate, and left the Country, did wicked acts 
while he was there : that being at Petersfield, he 
drank an health to the Devil in the middle of the 
Street, of which information being given, we ſent 
to the Juſtice of the Peace in the Town, and had 
him bound over to the Seſſions for doing of it; but 
ſaid, he did not ſee him drink the health to the 
Devil. 

Mr, 7ackſon of Petersfield being produced, teſti- 
fed, about five years ago, Faulconer was ranting 
and drinking of healths, that he did drink a health 
to the Devil, and ſaid this, I have ſpent my Brother's 
Eftate and my own; I will never want money, for 
wbilſt there is any in the Nation, I will get it one way 
or other, and I will do ſomething of Infamy to be talked 
of, that the name of Faulconer ſhall never die. Be- 
ing aſked in what manner he did drink the health, 
he anſwered, in the Street, down upon his knees 
that he was preſent, and thouſands can witneſs it, 
that he was had before a Juſtice of Peace for it. 

James Grabam being ſworn, did teſtify, that in 
May 1647, after the Siege at Exeter, it was his 
fortune to fall into the company of Faulconer, and 
as he was with him in the cellar, he was ſwearing 
damn bim, blood and wounds; takes a two and twen- 
ty ſhilling piece of Gold, put it into his hand, and 
ſaid, God damn bim, blood and wounds, he would 
bugger his Soul to Hell, and theſe words he uſed fre- 
quently to Man, Woman, and Child, bugger, bug- 
ger, bugger; and correct him for it, he would ſay, 
dann him, blood and wounds, he would do it. Being 
aſked by the Court, if Faulconer did any thing up- 


on him; he anſwered, no, he was able to deal with 


as good @ man as be. 

Mr. Hughes hath often heard Faulconer ſwear, 
damn bim and fink bim, and ſuch wicked expreſ+ 
ſions. | 3X 
Mr. Bradley did teſtify, that he heard Faulconer 
ſay, our Saviour Chriſt was a Baſtard, and a Car- 
penter's Son, and carried a lastet of Tools after bis 
Father. 

Mr. Dyer being produced, did declare that Faul- 
toner confeſſed to him, that he had ten pound of a 
man, by procuring one to perſonate Captain Biſhop , 
it was thus (as Faulconer tald bim) that a Citizen, 
as he remembred Faxlconer ſaid, did defire Faulco- 
ner to get Captain Biſbep to do a buſineſs for him, 
which Citizen did proniiſe him twenty pound, ten 
in hand, and ten afterwards; whereupon Faulconer 
ſaid he got one to perſonate Captain Biſbep, and to 
go along with him to the Citizen; which man ſo 
perſonating Captain Biſhop, promiſed the Citizen 
upon the account of Major Faulconer's good ſer- 
vices for the publick, to afford him his beſt aſſiſt- 
ance in the effecting of what was defired in his Pe- 
tition, which ſtory Faulconer himſelf told. And 


: » 
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for Perjury. 


Faulconer further ſaid, that Captain Biſhop had uſed 


| ** 


him ill, in keeping him ſo low in money, that he 
had it one time in his thoughts, as Captain Biſbap 
came from the Committee-chamber, through the 
Guard-chamber, down the ſtairs, to have cut his 
throat, Being aſked by the Court, what money 
Faulconer had of Captain Biſbop, he anſwered, he 
pay to Faulconer with his own hands, by Captain 

i/bop*s direction, twenty pound at one time, and 
about thirty pound more at other times, in ſeveral 
portions z that Faulconer confeſſed to him he had 
twenty pound , afterwards. Being demanded what 
it was for, he gave that money; he ſaid, I will not 
ſpeat to that, I cannot ſpeak to that, 

Captain Ballard being produced, did teſtify, that 
about three or four years ago, he came to Faulcs- 
ner's lodging, and ſaw him write a letter in his 
chamber, and that he writ it as if it had come from 
Colonel Burgeſs from Jerſey, and ſet Burgeſs's name 
to it, and Faulconer would have had him, the ſaid 
Ballard, to carry this letter to one Captain Biſhop 
that belonged to the Council of State, and to 
ſay he had the letter from one of Briſtol, and get 


ſone money of Biſhop for that intelligence men- 


tioned in the letter, of which the ſaid Ballard was 
to have half: but he, the ſaid Ballard, refuſed to go 
with the ſame, knowing it to be unjuſt, 

Mr. Powel, a Juſtice of Peace of the County of 
Middleſex, did teſtify to the Court, that this Faul- 
coner was brought before him upon ſuſpicion of Fe- 
lony, and committed, which Miztimus he produced 
in 8 and that afterwards the Lord Chief - Juſtice 
Rolls did ſend for him out of Neu- Priſan to News-, 
gate; that Faulconer hath a common name for a 
Robber on the highway.. | 

Mr. Goodman, Goaler of Aileſbury, .did teſtify 
unto the Court, that the ſaid Faulconer the 2oth of 
March 1648, was committed to Aileſbury Goal, by 
Sir Thomas Saunders, Mr. Bulſtrode, and two other 
1 of the Peace, upon ſuſpicion of Felony, 

obbery and Murder, and tendered a Certificate 
thereof in writing unto the Court. 5 


The Defence made on the behalf of Faulconer, 


H E evidence being given on the behalf of the 

M Commonwealth, Mr. Windham, Mr. Latch, 
r. Lechmere, and Mr. Haggat, of Counſel for 
Faulconer, did offer ſomething to the conſideration 
of the Court, before they did produce their Wit- 
neſſes; viz, that although it concerns every man 
that Perjury ſhould be puniſhed ; for every man's 
life, liberty, fortune and eftate depends upon an 
Oath, and in theſe times it is ſomewhat dangerous 
if they ſhould be forſworn ; ſo on the other fide, if 
Faulconer be not forſworn, it is but juſt he ſhould 
be acquitted, That the Counſel for the Common- 
wealth have endeavoured to prove that there was a 
Petition, but that there'was no ſuch words in the 
Petition as are ſuggeſted, and have endeavoured to 
impeach the credit of Faulconer : that they have 
produced a copy of Faulconer's Qath, which ought 
not to be admitted, becauſe it is but a Tranſcript 
of a Tranſcript, a Copy of a Copy, brought from 
Haberdaſhers-hall to the Counſel of State, and from 
the Council of State to the Parliament, and there 
the Copy is entered in the Journal- book. And the 
Wieneſſes that have been produced, do not ſwear 
poſitively to the Oath as it is in writing, and one 
particle may turn the whole ſenſe of a Oath, and 
though theſe words barbarous and inbuman Rebels 
were in it, yet how it is applied, and how the ſenſe 
| of 


* 
of it falls, it cannot be judged, but by the original 
writing itſelf, and it concerns the Counſel for the 
Keepers to produce it. How it ſhould come into 
Faulconer's hands, there is no account given, but by 
one Knight, who ſaith Faulconer ſhewed him a thing, 
which Faulconer ſaid was his [original] depoſition 
againſt the Lord Craven, but the credit of Knight's 
teſtimony is left to the Jury. It is ſworn, that that 
.copy produced in Court was examined, but Mr. 
Winſlow doth not poſitively ſay it was examined by 
the original, when in their cuſtody, 

That as to the Witneſſes produced againſt the cre- 
dit of Faulconer, they did hope to counterpoiſe his 
life to be, as of a man that might be credited : that 
in the Petition delivered at Breda, there is ſomething 
of thoſe words, though there be not barbarous and 

inbuman Rebels, which was but a nominal thing; 
| yet the proſtrating of themſelves to proſecute the 
cauſe, is deſired, may be obſerved ; though the ac- 
tual words be not there, yet the ſenſe doth bear it : 
that the caſe is ſomewhat hard with Faulconer, who 
was employed at the Court of Breda as an emiſſary, 
as a ſpy: and at his return in giving an account of 
his obſervations at Breda, let ſomething fall con- 
cerning the Lord Craven, without any deſign in 
him; and that what Faulconer delivered in his depo- 
ſition was with qualifications, as he did believe, to 
his beſt remembrance, and the like. 

Hereupon Captain Biſs:p was produced on the 
behalf of Faulconer, as a Witneſs, whoſe diſcourſe 
was long, and conſiſted of three parts. 

1. It took notice how the Council of State ſent 
for him from his habitation at Briſtol, to be imploy- 
ed in matters of great truſt, and afrerwards what 
truſt was repoſed in him and Mr, Scot, in order to 
the ſafety of the Nation. 

2. By way of argument on behalf of Faulconer, 
he did declare what ſervices Faulconer had done for 
the Commonwealth, and that Faulconer was one by 
whom this Commonwealth ſate ſafe at this hour, 
and by whom he enjoyed his life : and what an ill 
requital this was to be thus proceeded againſt, 

The third part of his diſcourſe was, to declare 
what particular deſigns the State formerly had in 
hand, and what deſigns the enemy had againſt the 
State; and what ſervice he did to countermine the 
enemy in their deſigns: the laſt of the three being 


not (as was conceived) ſo adviſedly ſpoken in pub-. 


lick, and which would be more unfit to be in print, 
ſhall therefore here be paſt over in ſilence, as alſo 
what Captain Biſhop ſaid at large concerning the two 
firſt particulars, in reſpect they are no proots perti- 
nently to be applied, as to the perjury in queſtion, - 
An account only ſhall be therefore given what 
Captain Biſbop properly ſpoke as a Witneſs. 

As a Witneſs, Captain Biſbep ſaid, he had never 
ſeen Faulconer in drink or miſbehave himſelf, but 
ever obſcrved him as a ſober man ; that he drew 
Faulconer's information [which Faulconer did deliver 
as the ſubſtance] and that he muſt ſay, that the 
words [or to that effect] ſhould have been put in, 
and that it was his fault they were not in, and he 
could not tell but that they were in; that the Com- 
miſſioners at Haberdaſhers-ball, were deſired to come 
to Mbiteball to adminiſter an Oath to the faid Faulco- 
ner privately, leſt danger ſhould befal the Witneſſes 
if they were diſcovered, 

That Horſnel was formerly an Agent for the Prince, 
and was to receive orders from Tom Cook in the 
Tower, and was ordered to be tried by the High 
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Court of Juſtice : that Colonel Drury was a Papiſt 
in arms, and being brought before him to be exa.. 
mined, ſtill had the Lord Craven in his mouth, be. 
fore he was aſked a queſtion. 

The like of Briſco. He ſaid, that before Drury 
and Briſco came from beyond ſeas, his Agent gave 
him notice of their coming, and thereupon he laid 
wait for them, and caught them; that Drury ſaid, 
when he was examined, that he had not a penny of 
money ; that he did not commit him to priſon, bur 
took his parole, and in commiſeration gave him two 
ſhillings and fix pence for his ſupper. He ſaid ſur- 
ther, that Drury did contradi& himſelf in what he 
had formerly informed the Council of State, and to 
that end produced in Court the copy of Drury's 
Information; which being read in Court, agreed 
with the teſtimony which Drury then gave to the 


[By way of digreſſion obferve, That Drury“, and 
Briſco's Informations, which Captain Biſhop 
had taken above twelve months fince, and which 
tended to clear the Lord Craven, be concealed till 
this hour that he produced the ſame in Court, and 
never tranſmitted thoſe two mens Examinations to 
the Parliament; though before the Bill of Sali 
did paſs, be did tranſmit Bardley's and Kitche 
ingman's Re- Examination taken by himſelf, and 
which he apprehended made againſt the Lord 
Craven. ] 


Captain Biſhop further ſaid, that whereas it was 
objected that Faulconer had money; he anſwered, 
that it is great reaſon he ſhould have money, for 
there was a real effect of the ſafety of the Common- 
wealth by his ſervices : that notwithſtanding any 
thing hath been ſworn againſt Faulconer, he believes 
what he ſwore CO - 

Captain Biſhop ſpeaking again of Faulconer's de- 

bio, 4 — [or 10 that effect] ſhould 

ave been added; the Court aſked him whether 
Faulconer gave any directions to expreſs theſe wards 


in his Examination: to which Captain Bifbep made 


anſwer, that the depoſition he made, was the ſub- 
ſtance of things, and he put it in words, and that 
ſor to that effef ;] if they were not in, ſhould have 
been in. The Court again aſked him, if Faulconer 
did direct him to put in theſe words [or io that ef- 
felt ;] he replied again, he did deliver the whole, 
as the effect of it. | 

Captain Biſhop being further aſked by the Court, 
if he were preſent when the Commiſſioners gave the 
Oath, and took what Faulconer ſaid in way of Infor- 
mation, he anſwered, That be pe it before the 
Commiſſioners were ſent for, and then they had only 
the adminiſtring the Oath; and ſaid again, I pre- 
pared the Information which be made Oath of. Heres» 
upon Mr, Vinſtom deſired leave to inform the Court, 
that when he and the reſt of the Commiſſioners 
came to V biteball to adminiſter this Oath, being 
ſent for to that end, the Information was ready pre- 
pared by Captain Biſhop, and having no Regiſter 
with them, they made uſe of Captain Biſbop ; being 
well ſkilled in the uſe of his pen, to write over the 
depoſition: for though he had prepared the depoſi - 
tion, the Commiſſioners did ſee occaſion to alter 
much of it; and it was writ over again, and then read 
to Faulconer, and atteſted by him, and ſubſcribed 
unto by the hands of all the Commiſſioners then 
. and the Oath which we gave him was this, 


bet ber the depeſtion thus drawn, and thai which be 
was 
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was examined unto, was the Truth, the whole Truth, 


and nothing but the Truth ; Mr. Barners atteſted 


the like: then Captain Biſbap ſat down. 

After this Lieutenant-Colonel Foyce was pro- 
duced, who likewiſe ſpoke of very great deſigns, 
and of matters of State, and what diſcoveries were 
made by Faulconer ; which being not pertinent to 
the Perjury, ſhall be here omitted: but as a Witneſs 
he ſaid, that Herſnel was formerly an Agent for the 
Prince. 

That Faulconer was a Hampſhire man, a Gentle- 
man well-bred, that he was an enemy to himſelf in 
ſpending his Eſtate, that he was always faithful to 
& Parliament; that he believes Faulconer hath cufft 
ſome of the Witneſſes produced againſt him for their 
malignancy, and that nothing could be expected to 
come from them to the credit of Faulconer : that 
Faulconer was ſent over by him as a ſpy into Hol- 
land, upon account of his faithſulneſs. 

Lieutenant - Colonel Bardſey was produced in the 
next place, on the behalf of Faulconer, who teſli- 
fied, that he put his hand to the Petition, at Breda; 
that the Lord Craven was deſired to deliver it to the 
King of Scots; that the Lord Craven ſaid he was no 
Courtier, but a Servant to the States of Holland; 
that it was fitter for the Princeſs Royal to deliver 
it, than himſelf, and ſo returned the Petition again. 
That the Queen of Bohemia told the Petitioners, the 
King would do for them what he was able; but 
about four o'clock in the morning he went away, 
and they had no other anſwer : that the contents of 
it was to put the King in mind of his promiſe, that 
ſome money might be delivered to the Petitioners 
for diſcharge of their quarters at Breda. Being 
aſked by the Court, if there were any ſuch expreſ- 
ſions in it, as barbarous and inbuman Rebels, he an- 
ſwered no. Being aſked, if to that Petition which 
Faulconer drew, he would have had barbarous and 


inbuman Rebels added; he anſwered yea, Faulconer ſhop 


did move to have thoſe words in, but was refuſed 
it: that he the ſaid Bardſey read over that Petition, 
and ſet his hand to it, and was at the penning of it, 
and Faulconer wrote it. 

Captain Kitchingman being produced, did teſtify, 
that a Petition was drawn at Breda, and ſigned by 
him, Faulconer, and others, to be dir ve. to the 
King of Scots; that it was in purſuance of gaining 
money to diſcharge their quarters, and to enable 
them to ſerve the King, but knows not by whom it 
was delivered; that Secretary Long was to iſſue out 
money unto them, but they never had any; and in 
order to the gaining of that money, there was ano- 
ther Petition drawn, but by whom delivered, be knew 
not; only he ſaw a paper in the Queen of Bobemia's 
hand, which was told him was the Petition, and af- 
ter a quarter of an hour's diſcourſe, with the King, 
ſhe delivered it to the King, but they never received 
any money upon that neither: that he did not.read 
the laſt Petition at all, nor beard it read ; that it 
was the firſt Petition which he ſigned. _ 

Colonel Dove was produced in Court on the be · 
half of Faulcener, who ſaid, he knew nothing of his 
birth, he only knew his Father and Mother, that 
they lived in good faſhion and credit; but how this 
Faulconer hath been brought up, and where he hath 
inhabited for theſe ten or twelve years, he knew not: 
and- that this was as much as he could ſay. 

Michael, an Alchouſe · keeper, was then produced, 
who ſaid he knew nothing of Faulconer, but that he 
was a very haneſt man, Faulcener having lain in his 
houſe, a year and three quarters; that he knows no- 
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thing to the contrary, but that he was 8 goo Scho · 
lot an honeſt man, and brought up at the Univer 
ity. 

Captain Mowhbrey being produced as a Witneſs, 
did teſtify, that Anno 1649, in Amſterdam, he met 
accidentally with Captain Briſco, who ſaid to him 
and others, Gentlemen, I ſee you are in a ſad condi · 
tion, I will ſet you in a way to get money; here are 
Dutchmen taking up Men to go to Plantations, and 
you ſhall have twelve ſtivers a-piece a day, but I will. 
warrant you, I will force them to leave you behind: 
and accordingly they received twelve ſtivers a day, 
and Briſco would have had them on ſhip-board, but 
one Church, an Engliſhman, bid them take heed what 
they did, for he ſerved ſome Engliſhmen ſo before, 
clapt them under decks, and received ſo many fix 
Dollars a-piece for them, and ſo left them: that he 
hath known Faulconer five years, and he hath be- 
haved himſelf civilly for aught he ever knew. _. 

Mr. Corey did teſtify ſomething to this purpoſe, 
in reference to Bri/co's ſending men to Plantations z 
who (aid further, he had no more to ſay againſt Briſco, 
but that he was a man would drink, and ſometimes 
ſwear, as well as other men, that are accuſtomed to 
it: that he knows nothing to the contrary, but that 
he came to Breda to wait for employment; in the 
mean time, whilſt he was there, he did as ather 
men did, ſtrive to ſeek for relief, 

After the Court had with much patience heard 
Captain Biſhop, and the reſt of the Witneſſes on the 
behalf of Faulconer, the Counſel for Faulconer 
ſumm'd up the Evidence, and left it to the Jury, 
with ſome further obſervations, viz, 

That though the words barbarous and inhuman 
Rebels were not in the Petition, yet there were words 
of tender of ſervice, as the King ſhould comman 
and to proſecute his cauſe, which was the ſubſtance of 
the thing informed by Faulconer ; that Captain Bi. 

and Lieutenant-Colonel Feyce, who 1 te- 
ſtified of Faulconer”s ſervices, were Witneſſes to be 
preferred before any witneſſes produced againſt Faul- 
coner; that the endeavour is not only to convict this 
man, but by conviction and diſabling of his credit, 
to undermine that which hath been ated by the 
Parliament, upon his teſtimony, and other concur- 
rent teſtimonies, not only in paſſing Votes, but ig 
paſſing an Act of Parliament to ſcll an Eſtate. 

That there was nothing objected againſt the cre- 
dit of this Witneſs, ſo long as there was any other 
ſtone to .turn, though there were other endeavou 
uſed in Parliament, to prevent the ſale of the Lori 
Craven's Eſtate; ſo that when all other reſource: 
fail'd, they then make uſe of this indie of 
Perjury, and ſo hope to undermine the Act of Par- 
liameat, Though Faulconer might have ſome ex- 
travagance, yet you ſee what his part was to act, to 
diſſemble that he was not what he was, and it ma 
be, when he was amongſt the God-dammes, and ſuc 
kind of men, it was his part to be what moſt con- 
duced to his end [lite themſelves ;] for a man, as he 
was employed, muſt twine himſelf into all ſhapes, 
and though not drink a health, yet ſometimes bold 
@ candle to the Devil; that they acknowledge the 
charge in part, and would lay it in words, not in 
ſubſtance, and therefore not ſtrictly in the letter 


true. | 


That it was proved that the firſt Petition was to 
ſerve the King, as they formerly had ſerved his Fa- 
ther, and they ſerved: his Father againſt the Parlia- 
ment: ſo their offer mult needs be, to be entertain- 


ed to ſerye the King againſt the Parliament. 
| That 
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That it is a ſad caſe, that this man for ſo many 
ſervices performed by him for the Commonwealth, 
and ſettlements grounded upon his information, 
muſt be blaſted, here by an artificial Indictment a 
great while after. 

And if he ſhall after all this be convicted of Per- 
Jury, it will be a diſcouragement for all men to un- 
dertake the like employment for the future. 

And laſtly, the Counſel for Faulconer did offer, 
that if there be a miſtake in what he hath ſworn, 
yet it appears not to be maliciouſly or corruptly 
done, and that therefore the Jury ought to find for 
Faulconer. 


Tbe Reply by the Counſel, on the bebalf of the Com- 
monwealth, againſt Faulconer, was 10 this purpoſe 
following. | S 


Entlemen of the Jury, you have heard the de- 
fence that Faulconer hath made; we have 
charged him, that he did take the Oath that was ſcr 
down in the Indictment. They ſay, Firft, We 


have not proved it; Secondly, That he did not take 


it, but did take it in effect; and Thirdly, If he did, 
it was not maliciouſly, nor corruptly : but not one 
of them hath ſaid it is not falſe, no not one of their 
own Counſel. The evidence that hath been given, 
for the moſt part, hath been to magnify the ſervice 
of this man, that is now in queſtion before you : 
we ſhall admit his ſervices to be true, bur this we 
ſhall be bold to ſay, that a man that is employed be- 
yond ſea, and gives good return of his ſervice in 
ſome kind, that that will not give him licenſe to 
make a falſe accuſation in another kind: and it is no 
argument to ſay, that becauſe this man was a ſpy 
beyond the ſea, and did good ſervice as a ſpy, that 
therefore he did not give a falſe information ; in this 
he muſt not take a liberty to ruin any man by a 
falſe Oath: his ſervice muſt not excuſe” him, if what 
he hath ſaid be falſe. 

As for what Mr. Biſhop ſaid concerning his Oath ; 
Mr. Biſhop tells you, it is his fault if the words [or 
to that effe] were not put down; if it were not, 
whoſe fault was it? It was mended by thoſe whoſe 
. een and conſciences induced them to it: the 

nformation he took was done by the judgment of 
the Committee, and not by the direction of him that 
was a Miniſter, a Scribe to write, and not a Judge 
to dictate and correct, You have here two men 
of unqueſtionable truth and honeſty every way, 
meaning Mr. Winſlow, and Mr. Barners) that 
ay poſitively, he did ſwear it; and God forbid that 
we ſhould live to that day, that any man ſhould be 


2 ruined upon a depoſition, taken by the judgment of 


a Clerk, to ſuch or ſuch effect. If we ſhould come 
to ſuch a piece of Juſtice, that a depoſition to ſuch 
and ſuch effect, and that taken by a Clerk, ſhould 
come to caſt a man, it is beyond an Oath of Sc. 
For it is the Judges that muſt ſay, what is the effect 
of an Oath, and not the Clerk that writes it. If a 
Clerk ſhall take an Oath, and he ſhall come and 
ſay, it is to this effects, never ſhall any man be free 
from him, that by Perjury will ruin another man. 
It is proved unto you, it was read over to Faulco- 
ner, expreſsly mended in his fight, and ſworn by 
him, and let the effe# go with the &c. that went 
before it. | 

They objected to our Witneſſes, that Briſco had 
ſold his companions for twelve ſtivers a-day : that 
information had no other foundation, than the ſay- 
ing of a Dutchman, that ſaid fo, or of an Engliſh- 
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man in a Dutch bottom; and what was teſtified, was 
what was ſaid, and not what was known or ſworn, 
They objected, that Briſco would ſwear as well as 


another; that takes not off his teſtimony. But 


what do they ſay, concerning their own Witneſs, 
Bardſey, whom they have produced ? He hath 
ſworn in terminis, in effect with Drury, which you 
will not forget: he ſwore, that when the firſt Peti- 
tion was drawing, it was moved by Faulconer, that 
the words barbarous and inhuman Rebels ſhould be 
put in; but it was rejected by them that were there, 
as a thing uncivil: ſo their own Witneſs concurs 
with Drury, 

As for the depoſition on record at Haberdaſbers- 
ball, which being filed there, it is proof of itſelf, 
which no man may aver againſt, when it is record- 
ed ; we have ſhewed it there, traced it here, brought 
a copy of it, endorſed with the Lord Bradfhaw's 
hand; ſhall it be believed that a man ſhall be con- 
fiſcated and loſe his eſtate, and not ſo much as an 
Oath taken againſt him? It is 8 there was 
an Oath, and it is hoped you will be believe that 
which the Parliament hath recorded, and expreſsly 
proved by the Gentlemen of Haberdaſbera- hall here 
preſent; which you will believe before any imagi- 
nations that can be made on the other ſide. 

They have endeavoured to ſay ſomething touch- 
ing the converſation of this man, to uphold his cre- 
ou are to conſi - 
der of the man, what damnable blaſphemy hath come 
out of his mouth, you have heard it. If a man 
will go ſo high, as to kneel down to drink @ health 
to the Devil, J hope there is no excuſe for that; his 
good ſcrvices muſt not plead for him to comply with 
God-dammes, that will not juſtify him, he was not 
ſent to do any ſuch thing. But we have not reſted 
there; have we not proved him a perſonater of other 
men, a decoy, and things that a man ſhould be 
aſhamed to name: the two and twenty ſhillings piece 
he took out, and what baſe wild words he ſpake, 
not fit to be repeated? that will not be palliated by 
any ſervice whatſoever. And for that which Mr. 
Biſhop hath ſaid, nothing ſhall be ſaid againſt him, 
but what appears to you; that Mr. Biſbop hath 
gone beyond a Witneſs: for when he hath done his 
teſtimony, he acteth and manageth the buſineſs, and 
in that is not equal to others that do not. For 
his expreſſion, that Fax/coner is one of them by 
which the Commonwealth of England its ſafe at 


this hour; it is God we fit ſafe by, and not by him: 


I blame him not for his ſervice, but when we are 
upon a queſtion of truth, I ſay truth and righteouſ- 
neſs is beyond all the ſervice in the world. 

They ſay my Lord Craven furthered the Petition, 
and promiſed to ſecond it. Gentlemen, you muſt 
diſtinguiſh that which my Lord Craven knew, and 
that which he knew not: There is not one Witneſs 
from beginning to ending, that can ever ſpeak one 
word, that my Lord Craven knew what the firſt Pe- 
tition was, In that Petition was the expreſſion of 
venturing their Lives, which was three weeks before 
the latter, which was fingly to deſire they might 
have money for their quarters. The firſt Petition 
had ſome expreſſions relating to their former ſer- 
vice, and ſome expreſſions of their readineſs for the 
future; but that Petition, my Lord Craven never 
ſaw, but was delivered to one Long three weeks be- 
fore, and Drury did put it down in his depoſition, 
when he was examined by Mr. Biſhep, which agrees 
with that which was read in Court. 


But 
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But the particular time when the latter Petition, 
or Memorial, was delivered, with which the Lord 
Craven is charged, was the evening before the King 
went from Breda. 

They ſay that here is no corruption proved, and 
a man cannot be guilty without corruption: but 
certainly he that ſwears a thing that is falſe, it muſt 
of neceſſity be corrupt. 

Faulconer ſwears, that thirty Officers did ſubſcribe 
the Petition: doth he bring any one to confirm his 
teſtimony, or the leaſt colour of evidence to what 
he hath ſworn ? 

It was further preſſed by the Council for the Com- 
monwealth, that the Jury would diſtinguiſh theſe 
two things, between the Petition framed and dictated 
by Drury, and writ by Faulconer; and that other 
Petition delivered the night before the King went 
from Breda; the firſt is produced, and proved to 
be Faulcon:r's own hand: that Petition was three 
weeks before, which begs for maintenance, and prof- 
fers ſervice, the copy of which was brought forth 
before any evidence was given by them; for Drury 
upon his examination before the Council of State 
made the ſame known, and which agrees verbatim 
with that read in Court, So the dictating of that Pe- 
tition was by Drury, the writing by Faulconer, the 
delivery was to Secretary Long, and that was the 
thing whereof they did expect an account; but that 
was not the Petition to which the teſtimony of Faul- 
coner at all goes. Fhat Petition of which this Oath 
is ſpoken, and to which it is apply'd, is the Petition 
which was drawn the evening before the Scots: King 
went. from Breda ; that is the Petition talked of in 
the depoſition, that is the Petition upon which we 
pKch ; and therefore if in that Petition there be none 
of theſe words, that which he hath ſworn. unto is 
falſe; for in that Petition we ſay there was no ſuch 
words, as barbarous and inbuman Rebels; nor ſuch 
words of proffer of ſervice or malignity, but a mere 
deſire of ſupply ; and they have not offered the 
leaſt proof to the contrary, And ſecondly, that it 
was not promoted by the Lord Craven, for the Pe- 
tition was delivered by them to the Scots King, be- 
fore ſuch time as the Lord Craven came into the 
room, ſo that my Lord Craven was no promoter 
of the Petition; and had he been a promoter of 
it, there was no ſuch thing in it, as might give of- 
ſence : no, not the leaſt mention of the . 


nor any thing that might offend. And whereas they 


object, that this Oath was not corrupt, the very words 
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of his expreſſion are very conſiderable, for he 
doth remarkably fix the words in his depoſition, To 


fight againſt the Commonwealth of England, by the 
name of barbarous and inhuman Rebels; why would 


he fix ſuch an emphaſes upon it as that was? It could 


not be a bare miſtake: nor the words 10 this effet?,” 
as Mr. Biſhop would have had in, could never have 


ſerved the turn; for to ſay he would fight againſt 
the barbarous and inbuman Rebels, or to that effect, 
there is no ſuch effect in the one Petition nor in the 
other. Then a ſecond thing is, that this Faulconer 
being, as he depoſeth, the contriver of the Peti- 
tion, it could not be a mere overſight and miſtake 


in him; and then when he could not have his deſire 
beyond ſeas, to get moneys, he ſaid, He would come 


bere, and do what miſchief he could. 

The Counſel urged further : Gentlemen of the 
Jury, what is become of the original depoſition, it 
concerns not us to know, no more than the original 
of depoſitions taken in the Country: it lies upon 
them that are for the Oath to make it out. It can - 
not be preſumed that the Parliament would confiſ- 
cate a Nobleman's eſtate, and order it to be fold: 
would they enter it into the Journal-boouk, and 
make it a record, ſhould it come and be tranſmitted 
from Haberdaſbers-ball (the proper Judicatory for 
that buſineſs) to the Counci of; State, and from 
the Council of State to the Parliament, and then 
not to be a true Oath, or falſe copy? That is not 
to be born, that a falſe Copy ſhould ſell a Gentle- 
man's Eſtate, that a falſe Copy ſhould be recorded 
to ſtand to all Eternity, Y a 

_ After the reply was made; every Judge in Court 
ſpake what they in their judgment thought fit, for 
the better direction of the Jury: whereupon the 
Jury withdrew, and the next day brought in their 
Verdict, That they found the ſaid Faulconer guilty 
of the Perjury mentioned in the Indictment, The 
Order following was thereupon made, viz. 


By the Court; 


The Defendant was this Day brought into Court, 
under the Cuſtody of the Marſbal of this Court, upon an 
Indiftment for Perjury, whereunto be bad formerly 
pleaded not guilty ; and the Jury thereupon being im- 
pannelled, and ſworn, found bim guilty of the Perjury 
in the Indiffment mentioned ; and thereupon the ſaid. 
Faulconer is committed: to the Cuſtody of the ſat 
Marſbal; there to remain until, $c, 
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XXVI. The Trial of Mr. JOHN LILBURN, at the 


Seſſions of the Peace held for the City 


of London, at 


Juſtice-Hall in the Old- Bailey, upon Wedneſday, Thurſday, 
Friday and Saturday, the 1 3th, 14th, 15th, and 16th Days 


of July, 1653, for returnin 


by Act of Parliament. 


g into England, being baniſh'd_ 


[Written (the chief Part) by the ſaid Jobn Lilburn.) 


Was Counſel or Proctor for my Uncle, 

George Lilburn, Eſq; and one Mr. Jo- 

fab Primate, &c. about a Colliery 

taken from them in the County of Dur- 
ham, by force and violence, by Sir Arthur Haſle- 
rig; which he by his certificate computes to be 
worth five thouſand pounds Sterling per Annum, 
About which Colliery the ſaid Mr. Primate pre- 
ferred a Petition to the Parliament, upon the 23d 
of December, 1651. in the delivery and manage- 
ment of which I rn, as by the declared Law 
of England, I might juſtifiably do. 

Which Petition being by the Parliament referred 
to a Committee to examine it, who ſpent twelve or 
thirteen large hearings thereupon, and upon the 
15th of January, 1651, new ſtile, the Chairman 
thereof, Mr. Hill, made his report to the Houſe : 
but what it was, we never were permitted to ſee 
nor to hear read. And as ſome Members of Par- 
liament have fince told me, he made his report 
quite contrary to, or ſhort of the evidence which 
was given in: whereupon the Parliament, the ſaid 
15th day of January, voted the foreſaid Mr. Pri- 
mate's Petition to be falſe, malicious, and ſcanda- 
lous ; and that Sir Arthur Haſlerig is not guilty 
either of Oppreſſion or Tyranny, in the Carriage 
and Proſecution of this buſineſs ; and that all the 
Copies of the ſaid Petition (which, relating only to 
Primate, is not here inſerted) ſhould be burnt by 
the hands of the Common Hangman. And voted 
Mr. Primate to pay ſeven thouſand poynd, or to 
lie in priſon till he pay it; which is all his puniſh- 
ment. And then the ſame day they paſſed certain 
votes againſt me, which as they themſelves, by 
ſpecial order of the 17th of January, have wee: 
them, verbatim thus follow. 


Reſolved, 


That the Fine of three thouſand pounds be im- 
poſed upon Lieutenant-Colonel John Lilburn, to be 


id to the-uſe of the Commonwealth. © 


That he be fined two thouſand pounds more, to 
be paid to Sir Arthur Haſlerig, for his damages; 
and two thouſand pounds more, to be paid to James 


Ruſſel, Edward Winſlow, William Molins, and - 
thur Squib, Eſqrs; four of the Commiſſioners for 
compounding z that is to fay, to each of them five 
hundred pounds for their damages, 


Reſolved, &. f | 
That Lieut. Col. Jobn Lilburn be baniſhed out of 
England, Scotland, and Ireland, and the Iſlands and 
Territories thereunto belonging ; and not to return 
into any of them, upon pain of being proceeded 


againſt as a Felon, and in caſe of ſuch return, ſhall 
ſuffer death accordingly. | 

| Reſolved, &c. qe 

That Lieut. Col. John Lilburn do out of 


England, Scotland, and Ireland, and the Iflands and 
Territories thereof, within thirty days now next 
coming, and in caſe the ſaid Jobn Lilburn ſhall, 
after the ſaid thirty days, be found within England, 
Scotland, or Ireland, or the Iſlands and Territories 
thereunto belonging, or any of them ; the ſaid 
Lieut; Col. Jobn Lilburn, ſhall be proceeded againſt 
as a Felon, and ſhall ſuffer the pains of death, ac- 
cordingly. ; 


Reſolved, &c. 

That the Serjeant at Arms attending the Parlia- 
ment, do apprehend the ſaid Lieut. Col. Jobn Lil- 
burn, and bring him to the bar of this Houſe, up- 
on Tueſday morning next, to receive the judgment 
of Parliament aforeſaid, and that Mr. Speaker do 
direct a warrant to the Serjeant at Arms accord- 


togly. 


But being myſelf at the Parliament-door when 
theſe Votes paſt, and underſtanding what they had 
done, although they ſate (to my remembrance) a 
good while aſter candle-light, I ſtaid : and when 
the Serjeant at Arms came forth with his mace, and 
the Speaker, I ſpoke to him in theſe words, or to 
this effect: Mr, Serjeant, 1 underſtand, the Houſe 
hath this day paſſed ſome Votes againſt me, in which 
regard I ſtaid on purpoſe, to ſee if you have any 
thing to ſay to me, Unto which he replied, No, Sir, 
I have no warrant yet to meddle with you, and 

there fore 
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therefore you may go whether you pleaſe. Well, 
Sir, if you have none to- night, 1 will promiſe you, 
to wait upon you to-morrow” morning, to ſee whe- 
ther then you will have any or no. And being as 
good as my word, .the next day being Friday, 7a- 
nuary the 16th, he committed me to the cuſtody of 
his Deputy, Mr. Parſons, where I remained till 
Tue/day morning next (as it was ordered in the laſt 
Vote) which was January the 20th z and coming to 
the Parliament-door, I was uſhered into the Bar by 
the Serjeant at Arms, having his mace upon his 
ſhoulder z where Mr. Speaker, as the mouth of the 
Houſe, expreſſ:d himſelf in theſe words, or to this 
effect: 

Lieutenant Colonel Lilburn, you are commanded 
by this Houſe to kneel: unto which I anſwered in 
theſe words, or to this effect; Sir, with all Submiſ- 
fion to this honourable Houſe, I deſire firſt a little 
liberty to ſpeak. No, Sir, ſaid he, you are not 

rmitted to ſpeak at all, but commanded to kneel. 
wel then, Sir, ſaid I, with all ſubmiſſion, I ſtoop 
unto your ſentence, that you have already paſt up- 
on me, but I cannot kneel, _ 

Lieutenant-Colonel Lilburn, ſaid he, the Houſe 
commands you to kneel, Well then, Sir, ſaid I, to 
be ſhort with you, I neither can kneel, nor will I 
kneel. Withdraw then, ſaid he ; which I did ac- 
cordingly, making them two or three congees at 
my going out, the which alſo I did as I came in. 
Whereupon, as I was informed, ſeeing that I would 
not kneel at their Bar to receive my ſentence, they 
voted to draw up an Act of Parliament to baniſh 
me; and paſſed another Vote by way of puniſh- 
ment, to take off ten days of the time they had 
formerly given me to depart the land in. Altho' 
upon the Friday at night before, I with my Keeper 
went to the Serjeant's Houſe, and ſpoke to him to 
this purpoſe : Mr, Serjeant, I underſtand the Par- 


 liament fits to-morrow,. to chuſe the Commiſſioners 


for regulating the Law, and I know it is their 
uſual manner to command all men that come to 
their Bar (that they look upon as delinquents or 
offenders) to receive their ſentence at their Bar 
kneeling. And truly, Sir, I have no deſire at all 
to affront them, or -to vex them more than they 
are, for I believe they are vexed enough already at 
me. And therefore I beſeech you, oblige me ſo 
far unto you, as to tell the Speaker, and ſome other 
Members, whom you pleaſe, from me, That when 
upon Tueſday I ſhall come to their Bar, to receive 
their ſentence, | I ſhall not kneel, although they 
ſhould order you with your mace at their Bar to 
knock my brains out : and, Sir, if you pleaſe to 
give me leave, I will render you my reaſon, and it 
is this. 1 know when any kneels at your Bar to 
receive a ſentence, the Parliament looks upon that 
action or geſture of kneeling, as a demonſtration 
of a man's own convincement in his own conſcience, 
that he is guilty, and thereby does deſerve ſuch a 
puniſhment, as by that ſentence is paſt upon him ; 
the which if I ſhould do, I were in my own un- 
derſtanding the verieſt in the world, becauſe 
my conſcience and foul tells me, that I have done 
no evil, nor broke none of the Parliament's Laws, 
but followed (as by the Laws of England I may 
Juſtifiably do) an honeſt, juſt and righteous buſi- 
neſs, in a juſt and honeſt way, without uſing any 
baſe or wicked ungodly means to effect my deſign 
in it. And whatever Mr. Hill hath reported to 


This Petition ſhewing the eſteem and veneration Lilburn 
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the Houſe, I am ſure of it, we have fully proved 
every clauſe and circumſtance contained in otir Pe- 
tition, ſave only that clauſe of Sir Arthur Haſlerig's 
privecy correſponding with ſore of the Commiſ- 
oners of Haberdaſbers-hall. But if we had not 
roved the Petition, there is no Law extant in 
Fland to enable the Parliament in the leaſt to 
paſs ſuch a ſentence upon me: and therefore for me 
in words, actions or geſture, to do the leaſt cit- 
cumſtance, to make the Parliament believe that I 
in mine own conſcience was convinced that they had 
paſſed a juſt ſentence upon me; I had rather; Mr. 
Serjeant, be cut in ten thouſand pieces, than be ſuch 
a rogue and traitor to mine own liberties and the na- 
tion's ; nnd therefore I beg of you beforehand to tell 
them as much from me, that ſo they may avoid, 
if they pleaſe, their forcing me on Tugſday next 
to affront them. And he afterwards aſſured me, 
that the next day, being Saturday, he told tw 
or thirty of the Members of Parliament of it; fo 
that they put the affront upon themſelves, and not I. 
But upon the ſaid Tueſday, after that I was with- 
drawn out of the Houſe, and ſet at liberty to be 
gone as ſoon as I pleaſed, there being great ſtore 
of Citizens, my very good friends, at the door (who 
were Perſons that had always faithfully adhered to 
the Patliament's cauſe) with a Petition for the revok- 
ing of my baniſhment; the Petition being called for 
in, was read and debated, but laid afide, without 
giving any anſwer to the Petitioners. The Copy of 
which Petition, as fince it is printed- in England; 
thus followeth. 


To the ſupreme Authority, the Parliament of 
the Commonwealth of England. 


The Humble Petition of many well-affefed er 9 
inbabiting the City of London; * Weſtminſter, 
Southwark, and parts adjacent, in behalf of the 
Juſt Liberties of the free People of England, bigh- 
ly concerned in the ſentence againſt Lieutenant- 
Colonel John Lilburn“, 


HuMBLy $HEWETH; 


THAT if che manifold ſervices, and extreme 
OP of Lieutenant Col. Jobs -Lilburne; 
in oppoſition to tyranny and oppreſſion, and how 
e he hath been in the of divers 
ſorts of oppreſſors, his wonderful deliverances and 
clear acquitments by legal trials, from all former ac- 
cuſations, without the leaſt ſtain to his reputation z 
if all theſe could be forgotten, and that he ſtood in 
our thoughts, but as meaneſt of well- affected 
ſons (and ſuch at the leaſt we muſt allow him, 
— in all times adhered to Parliaments) yet in 
your late proceedings towards him, and heavy cen- 
ſure upon him, we apprehend our native rights ſo 
much concerned, that we never conceived a greater 
cauſe of ſpeedy application to you for redreſs, than 
upon this ſad occaſion. — 

For certainly it cannot be denied, but if he be 
really an offender, he is ſuch by the breach of ſome 
Law, made and publiſhed before the fact, and 
ought by due proceſs of Law, and verdict of twelve 
men, to be thereof convict, and found guilty of ſuch 
crime; unto which the Law alſo hath ribed 
ſuch a puniſhment agreeable to that our - 

e tal 


was in among the Peo ; and the ſentiments thoſe times had of 
— 
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his Caſe, and the value they ſet on Trials by Juries, as ST a is the reaſon tis here 
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tal liberty z which enjoineth that no freeman of 
England ſhould be adjudged of life, limb, liberty, 
or eſtate, but by Juries; a freedom which Parlia- 
ments in all ages contended to preſerve from viola- 
tion; as the birthright, a chief nee of "9g 
le, as may appear moſt remarkably in the Pe- 
— of Right, which you have ſtiled, that moſt 
excellent Law. | 
And-therefore we truſt upon ſecond thoughts (be- 
ing the Parliament of England) you will be ſo far 
from bereaving us (who have never forfeited our 
t) of this our native right, and way of trials by 
Juries (for what is done unto any one, may be 
done unto every one ;) that you will preſerve them 
entire to us, and to poſterity, from the encroach- 
ments of any, that would innovate upon them. 
And if the original of the unhappy differences be- 
tween Sir Arthur Haſlerig and Mr. Lilburn be duly 
weighed (being as we are informed) it will appear, 
that Sir Aribur's ſtoppage of moneys due to Mr, 
Lilburn, without legal proceſs, was the firſt occa- 
ſion thereof. 
And it is believed, that if Mr. Primate's cauſe 
[wherein Sir 4rtbur and Mr. Lilburn have been in- 
gaged] had at any time either at firſt or laſt been ad- 
mitted to a trial at Law, and had paſſed any way 
by verdict of twelve ſworn men; all the trouble 
and inconveniences ariſing thereupon had been pre- 
vented: the way of determination by major votes 
of committees, being neither ſo certain nor ſo ſatis- 
factory in any caſe as by way of Juries, the benefit 
of challenges and exceptions, and unanimous con- 
ſent, being all eſſential privileges in the latter : 
whereas committees are tied to no ſuch rules, but 
are at liberty to be preſent or abſent at pleaſure. 
Beſides, Juries being birthright, and the other but 
new and temporary, men do not, nor [as we hum- 
bly conceive] ever will acquieſce in the one as in 
the other; from whence it is not altogether ſo much 
to be wondered at, if upon diſſatisfactions, there 
have been ſuch frequent printing of mens caſes, and 
dealings of committees, as there have been; and 
ſuch harſh and inordinate heats, and expreſſions be- 
tween parties intereſted, ſuch ſudden and importu- 
nate appeals to your authority, being indeed all alike 
out of the tre Engliiſs road, and leading into no- 
thing but trouble and perplexity, breeding hatred 
and enmities between worthy families, affronts and 
diſguſt between perſons of the ſame publick affec- 
tion and intereſt, and to the rejoicing of none but 
publick adverſaries. All which, and many more 
inconveniences, can only be avoided, by referring 
all ſuch caſcs to the uſual trials and final determina- 
tions of Law. 
And, whereas you have cenſured Mr. Lilburn 
ſeven thouſand pounds fine, and to perpetual ba- 
niſhment, and to die as a felon if he return; we are 
exceedingly afflicted in our ſpirits thereby, not only 
becauſe he hath not had the uſual way of trial by 
Jury, which yet weighs very much with us; nor 
for that we believe he hath followed Mr. Primate's 
cauſe, out of ſtrong perſuaſion of the juſtneſs there- 
of (the cauſe in itſelf, as we have been informed, be- 
ing very ' intricate and hard to be underſtood, and 
ſo did not wilfully or intentionally carry it out 
againſt his conſcience, ſome of the commiſſioners 
wiſhing to God it had therefore never came before 
them, ) nor for that we believe him innocent of any 
wilful breach of Parliament privilege, in delivering 

printed Petitions, before the original was preſented 


unto you [that being never before publiſhed, to be 
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another, as they hoped 


a breach] though all theſe add to our grief, yet the 
main of our affliction ariſeth from the deſtructive. 
neſs of the ſentence, as being therein contrary to 
that other our fundamental native right, which in- 
Joins that fines ſhould have regard to the qualities of 
the perſons ; a plowman ſaving his wainage; and a 
merchant his merchandiſe. Whereas this, if rela- 
ting to his eſtate, we believe, is ſo far from pre. 
ſerving him in his quality, as that it leaves himlelf, 
his wife, and children, without ſuſtenance ; if in 
relation to his perſon, his affection to Parliaments, 
and zeal to publick freedom, renders all foreign 
Nations ſo unſafe to him, as that in effect he is ba- 
niſhed into a wilderneſs, 'and expoſed naked to the 
fury of bears and lions. Fee, 
The premiſes duly weigh'd, and for that (as we 


are informed) the parties accuſed and cenſured, have 


had no means to ſee what report hath been made by 
the honourable committee, nor have had the liberty 
of exceptions«thereunto, in like cafes granted; and 
in that many well affected people that heard the de- 
bates, and evidences on both ſides, are unſatisfied, 
both in point of poſſeſſion, and title to the colliery 
in queſtion ; that the honour of Parliament may 
ſtand immaculate, our native fundamental rights in- 
violable, and all thoſe gentlemen concerned in this 
cauſe left without any the leaſt grudging, or juſt 
complaint; | 


We have deemed our ſelves bound in conſcience in moſt 
bumble manner to intreat, 

I. That you will be pleaſed to recal your fore- 
mentioned grievous ſentence upon Lieutenant-Col. 
Jobn Lilburn, and the reſt concerned therein. 

II. To give free Liberty to Mr. Primate to pro- 
ſecute his cauſe, both for title and poſſeſſion at the 
common Law; and therein to make uſe of what 
counſel he ſhall think fit. | ba 

III. That Sir Arthur Haſlerip be referred to take 
his courſe at Law, for whatſoever injuries conceived 
to be done unto. him by Lieutenant-Colonel Jobn 
Lilburn, or any others, as was granted in Mr. Muſ- 
2 caſe, with the ſaid Sir Artbur; and that 

r. Lilburn, or any others, may have the ſame 
mor: againſt Sir Arthur, if they conceive any 
cauſe. : 


After which, the ſaid friends of mine drew up 
b , much more effectual than 
that foregoing. And upon the Tueſday after, being 
January the leveh and twentieth, went up with it to 
the Parliament-houſe, but could not that day get it 
read, Upon which I that night ſupp'd with about 
two hundred of them, at an houſe behind the Ex- 
change in Loudon; and the next morning went. to 
the Speater of the Parliament, and told him, that 
on the morrow, being Thurſday, I intended, by 
God's aſſiſtance, to take my journey for beyond 
Tea, and therefore intreated him to give me his Paſs: 
but he told me he durſt not for his hanging give me 
a Paſs. Unto which 1 replied ; Sir, that is very 
ſtrange, that your- houſe will command me, upon 

in of death, to leave England by ſuch a day, 
which I am willing to ogy 8nd yet you will not 
enable me by your Paſs to be gone. For want of 
which, it is very probable, when J come at the ſea- 
fide, your officers of the Cuſtom-houſe will ſtop 
me: and yet, becauſe I am not gone out of Eng- 
and before ſuch a day, I muſt be hanged. © What 
is this elſe, but to lay a ſnare for my liſe ? for you 
command me upon pain of death to be gone, and 

8 | _— 
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et you will not gi ve me your Paſs to enable me to 
— ö it be almoſt im 
me to get away. * 
Wel, faid the Speaker, 1 dare not for my life 
give it you. So I was forced to depart without it. 
And the next morning, being Thurſday, January 
29th, I took horſe at Finsbury-/tables by Moor-feelds, 
and rid through London and Southwark, being ac- 
companied with great Store of my friends on horſe- 
back, who brought me divers miles on my journey. 
And the next day I came ta Dove, | + 
And being forced at Dover to make uſe of the 
Parliament's printed Votes about my baniſhment, 


for my Paſs, I was by the officers let go, and in a 


few hours time 1 arrived ſafe at Oftend ; and upon 
the 8th of February laſt, arrived (by God's bleſſing) 
at Amſterdam, the place of my deſired reſt and 
abode, where, within a few days after, I found a 
printed Act of Parliament, which thus followeth: 


An Act for the Execution of a judgment 
given in Parliament againſt Lieutenant- 
Colonel Jabn Lilburn, 


ERE AS, upon the fifteenth day of January, 

in the year of our Lord, 1651, a Judgment 

was given in Parliament againſt the ſaid Lieutenant- 
Colonel John Lilburn, for bigh Crimes and Miſde- 
meanors by bim committed, relating to a falſe, mali- 


cieus and ſcandalous Petition beretofore preſented to the 


Parliament, by one Joſiah Primate, of London, 
Leatherſeller, as by the due proceedings had upon the 
ſaid Petition, and the Judgment thereupon given at 
large, appeareth : Be it therefore 2 by this pre- 
ſent Parliament, and by the Authority of the ſame, 
That the Fine of «hree 5 Pounds impoſed upon the 

e uſe of the Commonwealth, 
by the Judgment aforeſaid, ſhall be forthwith levied 
by due Proceſs of Law, to the uſe of the Common- 
wealth accordingly, And be it further Enactad, That 
the ſum of teu thoy/and pounds impoſed by the ſaid 
Judgment upon the ſaid John Lilburn, 50 fe paid 40 
Sir Arthur Haſlerig for es, and 4⁰⁰ 
thouſand pounds likewiſe impoſed by 1bt Jail Judgment 
pon the ſaid John Lilburn, zo be or to James Rul- 
ſel, Edward Winſlow, W! 95 and Arthur 
Squid in the ſaid Judgment named; that is to ſay, 10 
each of them fue bungred pounds for their damages, 
ſhall bg forsbwith paid accordingly and that the /aid 
Sir Arthur Haſlerig, James Ruſſel, Edward Win- 
flow, William Molins and Arthur. Squib, their Ex- 


ecutors aud Adminiſtrators, ſhall bave the like remedy 


given to em by ut Jaid 
Iorfine ſums bad been due H ſeveral Recoguizances, 
in_the nature of a ftaiute Staple, acknowledged unte 


ene 


twenty days, 10 be 
7 January, 19S hs * 
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maining within England, Scotland, Ireland, ar within 
any of the Iſlands, Territories, or Dominions/thereof ; 
tbe ſaid John Lilburn ſhall be, and is bereby adjudged 
a Felon, and ſhall be executed as a Felon, without be- 
nefit of Clergy: And it is laſtly Enacted, by the Au- 
thority aforeſaid, That all, and every perſon; and per- 
fons, who ſhall, after the expiration of the ſaid twenty 
days, wittingly relieve, harbour, or conceal tht ſaid 
John Lilburn, he being in England, Scotland, or Ire- 
land, or any the Territories, Iſlands, or Dominions 


| thereof, ſball be hereby adjudged atceſſary of Felony af- 


ter the fact. And all Judges, Juſtices, Mayors, Bai- 
A, Sheriffs, and all other Officers, as well Military as 
Civil, in their reſpective places, are hereby required to 
be aiding and offiſting in apprebending the. ſaid John 
Lilburn, and in putting this Af in dus execution. 


Friday, the zoth of January, 165 1. Ordered 
by the Parliament, That this Act be forthwith 
printed and publiſhed. 5 


Henry Seobell, Cleric. Pariameni- 


But the ſaid Jobn Lilburn returning to his native 
Country in June, 1653, was apprehended, and 
committed to Newgate, as appears by the following 
Mittimus, — 


The (illegal) Mittimus of the Lord-Mayer. 


«© Whereas it was enacted by a late Act of Par- 
<« liament, (entitled, Au Ad for the execution of 4 
Fudgment given in Parliament againſt Lieutenant- 
© Colone} John Lilburn) That the ſaid Jobn Lilburn 
« ſhould within twenty days, to be accounted from 
„ the 15th day of January, 1651, depart out of 
«+. England, Scotland, Ireland, and Illands, 
4 Territories, and Dominions thereof: and that in 
« caſe the ſaid Jobs Lilburn at any time after the 
e expiration of the ſaid twenty days, to be ac- 
« counted as aforeſaid, ſhould be found, or ſhould 
« be remaining within England, Scotland, Ireland, 
e or within any of the Iſlands, Territories, or Do- 
© minions thereof; the faid Jahn Lilburo is thereby 
< adjudged à Felun, and to be executed as a Felon, as 
in the ſaid Act was mention'd : and whereas the 
„ ſaid John Lilburn hath been remaining, and 
found ſince the expiration of the ſaid twenty days, 
«+ within the Liberties of the City of London, in the 
Commonwealth of England, contrary to the ſaid 
Act: Theſe are therefore, in the name of the 
« Keepers of the Liberties of England, by Authority 
<« of Parliament, to will and require you forthwith, 
to receive into your cuſtody, 
« the body of the ſaid Jobs Lilburn, whom I ſend 
„ unto you herewith for the Felony aforeſaid, and 


him ſafely to keep, until he ſhall be delivered by 


« due courſe of Law; and this ſhall be your 
«. Warrant, [Given under my Hand and Seal, 
% dated this ſixteunth day of June, in the Year of 
« our Lord, 1653. | 


To the Ke: of the 


| 1 


Jobn Fowk, Mayor. 


Soal of | 
Before the Seſſions began, is Likes peril ion d 
(1 e but they taking no notice of his 
Petition, he was brought to his Trial, Ju x 3th, 
as follows. | Wee | 
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The Keepers of the Liberties of England, by 
Authority of Parliament, againſt John Lil- 

urn, now Priſoner at the Bar. | 
R. Lilburn was brought to the -Bar upon 
Wedneſday, the 1 3th of July, where after ſi- 
lence being made in the Court, the Clerk com- 
manded him to hold up his hand at the Bar: Mr. 
Lilburn applying his ſpeech to the Lord Chief-Baron 
Wylde, deſired his honour to explain what was 
meant by holding up the hand at the Bar, that fo 
by doing that Act, Ceremony, or Form, he might 
not run himſelf into ſnares and dangers. And after 
a large diſpute betwixt the Court and him upon 
that point, he ſaith, Then, my Lord, my name, 1 
muſt acknowledge to be John Lilburn, Gent. ſon of 
Richard Lilburn of Thickley-Punchardon, in #be 
County of Durham, Eſq; and I. am bere ready to an- 
fever any thing any man hath to lay to my charye. 
And the Indictment being read, Mr. Zee, the Clerk 
of the Court, demanded of him whether he was 
Guilty, or not guilty. But Mr. Lilburn, the Priſo- 
ſoner at the Bar, applied himſelf to the Court, and 


ſaid, | 
My Lord Chief-Baron Wylde, 

T humbly defire, as my right by Law, to ſpeak freely 
againſt the inſufficiency and illegality of ibe Indiiment, 
before I join iſſue to it. Which being (with a little 
ſt ing) granted him, he ſaid, Well then, my 
Lord, now is the time, or never, for me to aſſign my 


errors againſt the - Indiftment, before 1 plead to it: 


for if once I ſhould plead to it, it will then be too 
late to aſſign the errors; but if I do it before, then of 
right and juſtice you ought to grant me a Copy of my 
Indifiment, and aſſign me learned Counſel in the Law 
to conſult with, and a convenient time to return in my 
Anſwer unto the ſaid Inditiment : all which (ſaid the 
Priſoner) is fully declared for good Law by the Lord 
Coke, in bis 3d Inftitute, fol. 29. 34. 137. 230. 
which Book was publiſhed by two ſpecial Orders of the 
Houſe of Commons in their virginity and purity, in 
Anno 1641 and 1642, for good Law. The preg- 
nant and pertinent pa of which places were 
diſtinctly read by the Priſoner at the Bar, and preſ- 
ſed with all the rarneſtneſs- and reaſon he poſſibly 
could, to. enjoy the benefit thereof, And to the 
apprehenſion of the Priſoner, and multitudes of 
= by-ſtanders, the Court expreſsly ordered that he 
ſhould have Counſel „and the Copy of the 
Indictment; but withal, he was ordered under his 
hand to ſend in his Exceptions: upon which'the 
_ Priſoner was carried into the Garden, on the back- 
ſide of the Court, 2 draw them up; where, gow 
ing remained. ſome „ during t dining of t 

Court he writ a CENT the Copy of which thus 


For the Right Honourable the Lord Chief-Baron 
Wylde, and the reſt of the Honourable Bench, 
theſe humbly preſent. ' B+ 


My Lord, and the Honourable Bench, 

SINCE I departed the Court, I have ſerionfly con- 

' figered, that I cannot legally make any Exceptions 
concerning the errors in the Indifiment, without a true 
Copy thereof, to c e with the AF againſt Lieute- 
nant-Colonel John Lilburn, and therefore I bumbly 
pray that you would be pleaſed ſo far to do me that 
right in point of life, that I may have a true Copy 
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bereof, and I fhall ſpeedily preſent my Exceptions un- 
ter 1 2e Hee 9 | 4 


Your Lordſhip's moſt humble Servant, 


Which Letter being delivered by one of the Offi- 
cers, as the Judge was at dinner; as ſoon as the 
Court fat again, the Priſoner, contrary to his ex- 

ation, was called to the Bar again, and Mr. Lee, 
the Clerk of the Court preſſed very hard to him to 
plead to the Indictment, Guilty, or Not Guilty + but 
the Priſoner at the Bar applying himſelf to the Lord 
Chief- Baron Wylde, very much wondered why he 
ſhould be called to the Bar any more, before he had 
enjoyed the Benefit of their own Order, for a-Copy 
of his Indictment, and the aſſignation of learned 
Counſel in the Law to conſult with. Judge War- 
burton with ſome heat falls upon the Priſoner, and 
undervalues the works of that learned man in the 


Law of England, Sir Edward Coke, and the Parlia- 


ment's Orders that had cauſed his ſecond, third and 
fourth part of his Inſtitutes to be printed; and 
highly. extols the abſoluteneſs of Parliaments. Up- 
on which, the Priſoner at the Bar replies with a great 
deal of zeal, carneſtneſs, reaſon, underſtanding, and 
length of time. And after a long and tedious 
ſtruggling, he could obtain no more that night, but 
a lame Order to have Counſel aſſigned him only to 
one individual point. And taking out the Order 
by his Friends the next morning, being Thur/day, 
Ju 14, 1653, he ſent a Letter to the Court, the 
true Copy of which thus followeth: | 


For the Right Honourable the Lord Chief-Baron 
Wylde, and the reſt of the Honourable Bench, 
for the Goal delivery of the Old-Bailey. 


My Lord, 

Y/ Onchſafe me liberty to acquaint you, that imme- 
diately upon my getting to my lodging in New- 
gate, I diſpatch'd gway this bearer, Mr. Overton, 
with another Friend, to the Court for their Order, 
which was given unto them ; and by it Mr. Serjeant 
Glyn, M. Serjeant Earl, Mr. Maynard, My. Hales, 
Mr. Twiſden, My. Wylde, My. Chute, and Mr. 
Norbury, ſhould be affigned of Counſel with John 
Lilburn, Gentleman, to adviſe with bim whether be 
ſhall i pon bis Plea in „ or whether be be 
the ſame John Lilburn named in the Ad, or not, 
before ten "of the tlock te-morrow in the. forenoon. 
Sir, the Here who took the Order, poſted away to 
ſeek the Counſel, and Jpent ſeveral hours, but could 
find none of them but Mr. Maynard, who was fick ; 
and My. Chute, bo was juſt a going out of Town : 
and beides, m Lord, give me leave to acquaint your 
Honour, that in a private way, I bave got the opi- 
nion of ſome well verſed in the Law, and really, my 
Lord, when they read the Order of the Court, and 
are td that I cannot get a Copy of the Indiftment, 
wry {mime ini Py . 
vi ſe: ore, ſeeing that tr in ſeriouſneſs 
1 have done | the — to get the advice 7 . 
atcording to the ſaid Order, and cannot obtain it to 
any purpoſe ; neither can thoſe that are willing pri- 
vately to me, do me any good (as they ſay) 
for want of the Copy of the Indifiment, which they 
ſay in Law and reaſon ought not to be denied to 
me ; therefore 1 continue my ſuit to your Ho- 
. nour , 


1653. 
nour, and the bonourable Bench, that you would not 
require i ities from me, that am no Lawyer, in 
an abſolute unprecendented caſe, wherein I bave 10 
footſteps at all to tread in, or any other guide to walk 
by, but only the natural reaſon of an ignorant and il- 
literate Man in the practict part of the Law of Eng- 
land. Aud therefore do moſt humbly pray and beſeech 
your Honour, and the bonourable Benth, as you are 
Chriſtians, and men of honour and conſcitnce, to af- 
ford me 4 Copy of my Indidtment, and time till tbe 
next Seſſions, to conſult with the Counſel that you have 


aſſigned me : for which favour and juſtice, 1 ſhall be 


very much obliged to remain, | | 
Newgate, Tours in ſincerity and heartineſs / 
Ju 14, 1653. to ſerve you, 


Jobn Lilburn. 


But for all the aforeſaid Letter, he was called to 
the Bar upon Thur/day in the forenoon, where he 
again ſtruggled very earneſtly for a of his In- 
dictment, as his right by Law; and the Lord 
Chief-Baron F/y/de fitting upon the Bench, the Re- 
corder and the Priſoner had a long and hot encoun- 
ter each with other; and about two a- clock in the 
afternoon the Priſoner was diſmiſſed, with a promiſe 
of the Copy of his Indictment, being thereupon 
ordered to bring in his Exceptions by two a- clock 
the next day in the afternoon; but the Priſoner, ſe+ 
veral hours after his diſmiſſion, apprehending him- 
ſelf wronged with thoſe delays or denials (of right 
and juſtice) that were put upon him, writ a third 
Letter, the Copy of which thus followeth, 


For. the Right Honourable the Lord Chief-Baron 
Wylde, and the Honourable the Court of Gaol- 
delivery, ſitting in the Old-Bailey, theſe humbly 
with ſpeed preſent. 


My Lord, 

I Stand amazed why 1 am denied a Copy of my In- 

diftment, which I apprehended the Court granted 
me af the Bar as my right ; I did therefore ſend my 
father and father-in-law, with my brother-in-law, 
and my coufin-german, bumbly to defire it as my right, 
but they returned me your denial of it : in which re- 
gard, in all bumility, though much of my time be ex- 
pired, I have by theſe few lines once again ſent my fa- 
ther and brother to wait upon you for a Copy of jt (to 
leave you without excuſe) which is my abſolute right 
by Law ; and do therefore humbly intreat you it may 
be ſent to me preſently, without which I am not bound 
in Law to draw up a Plea, nor cannot, But if I 
muſt be murdered and defiroyed without Law, my in- 
nocent blood be upon the beads of thoſe that ſhall be 
 guilly of it; by will to take it from me. So bumbly 
craving your Loraſvips legal, ſpeedy, and juſt anſwer, 


Ireft, 
| Your Lordſhip's moſt humble 
Thurſday, Servant, ſo far as you are a 
54 The TS maintainer of the People of 
at night, England's fundamental Laws 
and Liberties, 
Jobn Lilburn. 


But receiving no benefit by the ſaid letter, the 
next morning, being Friday, his father went to the 
Lord Chief-Baron's Chamber; but he being pre · 
paring to go out of Town, he could not be per- 
mitted to ſpeak with him. After which, the old 


for returning from Banifhnien,”: 
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Gentleman came back to the Ola. Balg, to com · 
plain of his ſon's hard uſage; and from them with 
a meſſenger went back again to the Lord Chief - Ba- 
ron's Chamber, and from thence to Attorney -Ge- 
neral Prideaux's Chamber, to get a Warrant from 
him to enjoy the Copy of the Indictment; and then 
coming to the Court again; about ten of the clock 
he received it from the band of Mr. Lee; the Co- 
py whereof thus followeth. WE 


At the Seffions of Peace held for the City of 
London, at Juſtice-Hall in the Old-Batley, 
now fitting, this preſent 16th day of Fuly, 


1653. 
London ſſ. HE Jurors for the Keepets of the Li. 

7 berty of Elend by authority of 
Parliament, upon their Oaths do preſent, that in, and 
by a Statute made in the Parliament of this Common+ 
wealth of England, bolden at Weſtminſter, in be 
County of Middleſex, be 30th of January, in tbe 
year of our Lord 165m, intitled, An Act for the 
execution of a judgment given in Parliament againſt 
Lieut. Col, John Lilburn ; it was enaFed by the ſaid 
Parliament, and by the authority of the ſame, that the 


ſaid John Lilburn ſhould (within twenty days, to be 


accounted from the 15th day of January, 1651) de- 
part out of England, Scotland, Ireland, and tbe 
Hands, Territories Dominions thereof, And in 
caſe the ſaid John Lilburn, at any time after the ex- 
piration of the ſaid twenty days, to be accounted 45 a> 
foreſaid, ſhould be found, or ſhould be remaining with. 
in England, Scotland, Ireland, or within any of the 
nds, Territories or Dominions thereof ; the ſaid 
ohn Lilburn ſhould be, and was thereby adjudged 4 
Felon, and ſhould be executed as a Felon without be- 
nefit of Clergy. And it was alſo enatted by the autha- 
2 aforeſaid, that. all and every perſon and perſons, 
who ſhould, after the expiration of the ſaid twenty 
days, wittingly, relieve, barbour, or conceal the ſaid 
John Lilburn, be being in England, Scotland, or 
Ireland, or any the Territories, Iſlands, or Dominions 
thereof, ſhould be thereby adjudged acceſſary of Felony 
= the fact. And all Tudges, ices, Mayors, 
ailiffs, Sheriffi, aud all other erg, as Mi- 
litary as Civil, in their reſpentive places, art tbere 
required to be aiding and offifting, in apprebending tb 
ſaid John Lilburn, and in putting the ſaid A wh 
due execution, as in and by the ſaid Aft of Parliament 
appeareth, And that the ſaid John Lilburn, /ate of 
London, Gentleman, the Statute aforeſaid not weigb- 
ing, nor the Puniſhments therein contained any whit 
fearing, after the expiration of the ſaid twenty days, 
to bg accounted from the ſaid 15th day of Janyary, 
1651, as aforeſaid, to-wit, the 151h day of June, 
in the year of our Lord, 1653, was found, and was 
feloniouſſy remaining within England aforeſaid ; that 
is to ſay, at London, to- wit, in the Pariſh of Giles 
without Cripplegate, in the Ward of Cripplegate, 
London aforeſaid, againſt the form of the Statute 
aforeſaid, and againſt the publick peace, &c. 


Sadler, 


And bringing it to his ſon, who, with the beſt 
Counſel that he had, reading it, his work was all 
of new to begin again; ſo that he was forced firſt 
to poſt away his on father and others, to let the 
Court know, that although it was their order ia 
Court, that he ſhould have had the Copy of his 

Indictment 


—— — 
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Indictment the day before, being Tburſday, about 
two a- clock in the afternoon; yet it was ten a- 
upon Friday forenoon, before he could get it. 
And at two a- clock in the afternoon upon the ſaid 
Friday, he was to appear at the bar; and all his 
work, upon the ſerious viewing the Indictment, 
was to begin a- new, ſo that it was impoſſible that 
in three or four hours time he could be ready. And 
therefore his father and Mr. Over/on preſs d the 
Court to give him time till the next morning, be- 


_ . ing Saturday the 16th of Fuly, to make his Excep- 


tions ready, and put them in; but it would no 


ways be granted, nor no longer time than two hours 


to be added to the former. At the underſtanding 
of which, he intreated his father-in-law, and Mr. 
Thomas Prince, to go down to the Court again, and 


tell them that it was altogether impoſſible that the 


Priſoner could make his Exceptions ready by four 
a- clock in the afternoon of the ſaid Friday, it be- 
ing ten in the forenoon, before he could get the 


Copy of the Indictment; although it was their or- 


der, that he ſhould have had it by two a- clock in 
the aſternoon the day before: and therefore they 


preſſed hard at the Bar to the Court, to have till 


the next morning being Saturday, for the Priſoner 
to bring in his Exce tions z but they alſo returned 


with a Negative. The Priſoner and ſuch as he had 


at work, tollowed his papers as for their lives; and 
about ſix or ſeven at night, came the meſſengers 
from the Court for Mr. Li/burn the Priſoner, who 
being come to the Bar, Mr, Lee, the Clerk, preſſed 
him again to plead. guilty. or not guilty, to the ſaid 
Indictment; but the Priſoner little regarding him, 
addreſſed himſelf to the Lord-Mayor, as the then 
Preſident of the Court, and gave him an exact 
Narrative of what delays he had had about the get - 
ting of the Copy of the Indictment; being delayed 
from two a-clock in the afternoon upon Thurſday, 
till ten a-clock in the forenoon that preſent Friday : 
and that as ſoon as he had got it, he had taken all 
the pains, and uſed all the induſtry, that it was poſ- 
ſible to be expected from an ignorant man in the 
formalities and niceties of the Law of England. 
That he had ſent ſeveral meſſengers truly to ac- 

uaint the Court, that he could not poſſibly get the 
d Exceptions deliberately perfected before the 


| morrow morning, being Saturday. That they weie 


weighty things, and the failing in one word, might 
coſt him his life. That he was (when Mr. Briſco 
came for him) but newly begun to read, examine, 
and compare the ingroſſed copy with the original, 
to ſce whether there was any fault in it or no; that 
he nothing nigh had read over one quarter of it, 
when he was called away to come to the Court. 
That he hoped they would not compel him, to put 
in uncorrected Exceptions for his life, eſpecially 
ſceing the miſtake of one word might deſtroy hin, 
and eſpecially ſeeing procraſtination of time was no 

art of his fault, but the Court's only and ſolely, 
who had cauſeleſsly ſpent ſo much time, before they 
would give him that, the Copy of his Indictment, 
which was in Law (he having already made his 
verbal Exceptions) ſo eſſentially and legally his 
right, and without which he neither was bound, nor 
could make legally and formally in Law his Excep- 
tions againſt the Indictment read unto him in Court. 
And therefore humbly prayed, that he might enjoy 
the honourable Court's favour till to-morrow morn- 


.ing, to make them ready, and put them in : which 


being granted, he the Priſoner departed to his lodg- 
ing, and poſted away to ſeveral of his Counſel, 


commands, he had b 


ſome of which coming to him that night, he had z 


lock large diſcourſe with them, and they read much of 


his papers, and very highly approved of his Excep. 
2 withal told him, he had fallen far ant 
in demanding his right and due. 

So upon Saturday about eight a · clock in the fore. 
noon, he was * to the Bar again, and he was 
preſſed again by Mr. Lee, to plead; guilty, or not 
guilty, to the Indictment, 7 
But Mr. Lilburn, the Priſoner at the Bar, regard. 
ed not him; but addreſſed himſelf to the Lord. 
Mayor and the Court, acquainting them where they 
left off the laſt night; and that in obedience to their 
ought in his Exceptions againlt 
the ſufficiency of the, Indictment, read unto him 
in the Court, fairly ingroſſed in Parchment accord. 
ing to Law, and humbly prayed that ic might be 
accepted, recorded and read: ſo handing it into the 
Court, the Recorder, Mr. Steele, took it in his 
hand, looked upon it, and ſaid, Mr. Lilburn, this 
is not under your Counſel's hands. | 

Mr. Lilburn. No, Sir, it is not, I am ſare ſome 
of them tell me it needs not; but it is under my 
own hand, and I muſt and will juſtify, and make 
good thoſe Exceptions with my life; 

- Recorder. Wherefore did we aſſign Counſel? one 
cauſe was, that they might ſign your Exceptions. 
Lilburn. My Lord, with your favour thus; be 
pleaſed: to take notice, that in your aſſigning me 
Counſel, you have only done it to one individual 
point; which is not only a ſnare to me, but alſo to 
my Counſel. Firſt, to me, in cooping me up to 
one plea for my life; whereas the inſufficiency of 
the Indictment, and the illegal contradictory things 
upon which it is grounded, and my right in Law, 
leaves me ſufficiently at elbow · room, to have plu- 
rality of Pleas or Exceptions: and therefore in 
your aſſigning me Counſel in one point only; if 
they ſhould ſet their hands to any more but that one 
point alone, they tell me, they run themſelves into 
ſnares and dangers, - But, my Lord, they likewiſe 
tell me, if you, and this honourable Court, pleaſe 
to aſſign them of my Counſel at large, they will 
not only ſign my Exceptions, but will venture their 
all at the Bar of Juſtice to maintain them to be good 


. Law. And not only fo, but they tell me, and bid 


me tel] the Court, if I pleaſed, that if they have 
any underſtanding in the Law, and that their Law- 
books ſpeak truth, they are very confident that all 
the Judges and Lawyers in England put together in 
one, ſhall never be able while they breathe, to draw 
up a legal Indictment upon the Act of Baniſhment, 
of the goth of Fanuary, 16z1, and the Votes or 
Judgment (as tis called). of the 15th of January, 
1651, upon which it is grounded, if theſe printed 
copies of them be true copies ; becauſe, my Lord, 
they ſay, a judgment, and the execution of a judg - 
ment, ought to be like a pair of Indentures exactly 
even in all things, the one neither to be above nor 
below the other, but even with it in all circum- 
ſtances ; but in the pretended judgment, and the 
Act for execution thereof, there are theſe three eſ- 
ſential differences. 

Firft, The judgment (as it's called) faith, Lieu- 
tenant-Colonel Jobn Lilburn ſhall be baniſhed and 
depart out of England, within thirty days next after 
the ſaid 15th day of January, 16 13 but the Act for 
executing the ſaid judgment, expreſsly.. ſaith, he 
ſhall not ſtay in Zngland above twenty days next 
after the ſaid 15th day of January, 1651. So that, 
my Lord, herc is ten days difference betwixt the 

. Judgment 


— 


as 
- 


cation thereof z which, makes an eſſential nullity in 
it, and all proceedings that are founded upon it. 
Secondly, Fbe pretended Judgment baniſheth one 
Lieutenant- Colonel John Lilburn out of England, 
Scotland, and Ireland, and the Iſlands and Territories 
thereunto belonging, but baniſheth him not in the 
leaſt out of their Dominions; ſo that Wales being 
ſtiled, diſtioguiſbed, and denominated in Law to be 
a Dominion, the ſaid baniſhed Lieutenant-Colonel 
Jobn Lilburn, by any words contained in the ſaid 
baniſhing Votes or Judgment, might legally and ſe- 
curely have lived in Wales all his days. But then 
comes the ſaid Act of January 3oth, 1651, which 
is called an Act for the execution of the ſaid Judg- 
ment of the 15th of January, 1651, given in Par- 
liament, againſt Lieutenant - Colonel Jobn Lilburn, 
and it baniſheth the faid Lieutenant - Colonel out of 
England, Scotland, Ireland, and the Iſlands, Terri- 
tories and Dominions thereof : ſo that here is a main 
eſſential difference betwixt the pretended Judgment, 
and the Act for the execution thereof. 
The third difference betwixt them is this; the 
retended Judgment of the 15th of January, 1651, 
ith, That if the faid baniſh'd Lieutenant-Colonel 
ebm Lilburn ſhall return into England, &c. at any 
time after the expiration of the ſaid thirty days, he 
mall be proceeded againſt as a Felon, and ſhall ſuffer 
death accordingly. 4-5 

But the ſaid pretended Act of the goth of January 
1651, made on pretence for the execution thereof, 
expreſsly ſaith; by way of addition, that if the ſaid 
Leer, Col. Jobn Lilburn ſhall return into England, 
c. after his -baniſhment, he ſhall be, and is here · 
by adjudged a Felon, and ſhall be executed as a 
. „ without benefit of Clergy; ſo that, my 
Lord, they ſay it is impoſſible to draw up a legal 
Indictment upon the fore mentioned contradicting 


Act, Votes, or pretended Judgment. 


Mr. Recorder. Well then, Mr, Lilburn, ſeeing 
our Counſel are ſo willing, as you ſay they are, to 
E your Exceptions for good Law, the Court will 
wwe you time till fix of the clock at night, to get 
95 hands to it, and will aſſign you Counſel at large. 


Unto, which Mr. Lilburn replied, My Lord, 1 am 


put upon a great ſtreight. O 
Fin, In that the Seſſions are holden a week after 
they ſhould uſually have been held; by means of 
which length of time, moſt of the great and chief- 
eſt, able, and moſt learned Counſel of England, are 

out of Town. OY | 

Scendly, Lour Honour and the Court, hath ex- 
hauſted and ſpent from Medueſday morning, till this 
hour, before you would fully grant me that which 
s.my abſolute right by Law; by means of which 
delay of time, I am afraid, I have by this loſt all 
my Counſel, that you have aſſigned me, that I can 
fully reſt upon, that were in Town when I named 
them for my Counſel, and whom, if you pleaſed 


to have ordered it ſo, I could have often conferred 
12 ſince, th now truly, I am afraid they are 


gone out of Town upon the Circuit; and if they 
be, is it poſſible that I ſhould get their hands to 
my Exceptions by fix a-clock ? And therefore that 
we may delay no longer time in this Trial, I beſeech 


you. without any more ado, of my own Ex- 
2 my own hand: I am ſure I am the 


concerned'in them, and my life muſt pay for 

the faults in — if there be any. And therefore 

I pray 3 - tap without any more ado, under 
0 1. VII. 


1655.) — for retarning from Baniſhmeni: 


| Judgment itſelf, and the Act for the pretended exe- 


thus to do, wherefore do you ſo much 


phus, that valiant and wiſe late * 
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you ought in Law to do it. Rae 
Recorder. Well, Mr. Lilburn, in hort, the Court 
tells you they cannot in Law, nor will not accept 
them, without your Counſel ſign them. 

Lilburn, Really, Mr. — ou drive me to 
very great ſtreights, in delaying me ſo long my right 
by Law, before you will fully grant it me; it is an 
apparent hazard, and à very great probability my 
Counſel are all already gone out of Town: — 
then after you have ſo delayed me, to tie me up to 
an unneceſſary and unrequired in Law Punctilio, fot 
me to get my Counſels hands to my Exceptions iti 
ſo ſhort a time, when in probability it is impoſſible 
it ſhall or can be done. | 

Befides, my Lord-Mayor, conſider of the incon- 
veniency that Mr. Recorder would tie me to; which 
is this; I ſtand here to plead for my life, and I am 
commanded to put in my Exceptions againſt the il- 
legality of an Indictment read unto me, and it m 
be it is evidently ſeen, known, or at leaſt belie 
that I have ſeveral of the now preſent greateſt men 
in England, for my grand and chiefeſt adverſaries ; 
and therefore to tie me up in my caſe at all, to 


bring in any thing under my Counſels hands, is 4 


ſnare and danger to me: for we all know by expe- 
rience, my Lord, how eaſy it is for the great men 
in power, right or wrong, to cruſh and deſtroy any 
man that they in good earneſt ſet themſelves againſt ; 
and it is apparent their Indignation is heated feven- 
fold againſt me (but I muſt avow it, without an 

the leaſt juſt ground or cauſe) and it cannot chu. 
but burn in a very great degree againſt my Coun- 
ſellors, that ſhall help me in Law to preſerve my 
life, againſt their intaged and big ſwollen malice. 


And, my Lord, I am ſure, almolt all thoſe Coun- 


ſellors that you have 2 me, are not only men 
of great eſtates, but alſo men of great practice, 
which is their livelihood ; and tis ible my con- 
dition, before my Trial is done, will compel and ne- 
ceſſitate me, to ſpeak that high and yet legal lan- 
guage, that may ruin and deſtroy my Counſel, either 
to plead it, or ſet their hands to it: and for me to 
expect or deſire that from them, that ſhall apparently 
tend to the ruin and deſttuction of them and their 
families; when I am in ſuch a mean, low, and 
condition, as that I am able in no meaſure, in the 
leaſt, to make them any part of athends, "for that 
ruin or loſs, they ſhall or may ſuſtain, by too dee 
ingaging for my preſervation z I were an Kiste! 
unjuſt, beaſtly man to do it. My Lord, it is my 
perſon at preſent now at the bar, that is in hazard 
and jeopardy, and none elſe. And, my Lord, 1 
am long fince robbed of all my eſtate, by the ty- 
rannical will and arbitrary pleafore of Sir Arthur 
Haſlerig ; and have long ſince nothing left to bu 
me bread, but what I borrow. And, my Lord, 
have now nothing to loſe but my Wife and tender 
Babes, and my ſkin; and to die to me is gain, ſo 
I be not tio di ſe; « murderer of myſelf: and there- 
fore I beſeech you, my Lord, let me put in my 
Exceptions under my own hand. 
Mr. Recorder, Mr. Lilburn, if you be 1 
for 
Counſel learned in the Law to be aſſigned you? © *' 
Mr. Lilburn. I will tell you preſently, my Lord: 


in the Halian Hiſtory of a Nobleman of 7aly, and 


otherwiſe, I have read and heard of Guffavus Adol- 
of Sweden ; 
er, yet in 


that although 
LS, all 


he was'a moſt expert 
.Aaa | 
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all difficult and knotty enterprizes that he did en- 
deavour to undertake, he would call all his able, 
diſcreet and underſtanding Officers together. And 
becauſe, as Solomon ſaith, two is better than one, and 
a three-fold cord it not eaſily broken; he would ad- 
viſe and conſult with them all : but yet, being he 
was, and did apprehend himſelf moſt concerned, 
and had the far greateſt ſtock to ad venture in the 
affair he went about, he would not abſolutely be 
tied up in every punctilio to their advice; but be- 
ing a very wiſe, righteous, juſt, and withal valiant 
man, it is therefore ſaid of him, when he had heard 
with mature deliberation all their advices, he would 
after that with a ſerious conſultation with his own 


reaſon and underſtanding, draw his own inferences. 


and concluſions, and with mettle and gallantry put 
them only in execution. Even ſo, my Lord, my Life 


being at ſtake, although I have a little competency 


of underſtanding, and mettle enough to execute a 
thing; yet being I am ignorant of the punctilios, 
formalities or practick part of the Law; and being 
that the Scripture ſaith," Moe /o bim 1hat is alone, for 
two is better than one, and a threefold cord is not 
eaſily broken; on thoſe conſiderations I am defirous 
to conſult with learned Counſel in the Law, eſpe- 
cially ſince it is my right by Law ſo to do. But I 
do aſſure you, my Lord, ſeeing God hath endowed 
me with a good proportion of judgment and under- 
ſtanding to diſcern of things, and ſeeing my adven- 
ture is rodent the greateſt, I will not abſolutely 
be tied up to follow my Counſels advice in all 
things, neither will I do it, unleſs I like it very 
well; but in moſt knotty, difficult and high caſes, 
that is not ſafe for them too deeply ro engage in, for 
fear of their own ruin, and my abſolute inability in 
any proportionable meaſure to requite them; I will 
therefore draw my inference and concluſions from 
their advice and counſel, and manage them myſelf 
in my own way, for the ſafety and preſervation of 
my own life. And therefore, my Lord, I pray 
you again to accept of my Exceptions under my 
own hand, without any more ado, that ſo we may 
ſpeedily come to ſome iſſue of this tedious jangling 
buſineſs. | 

Recorder. Mr. Lilburn, I tell you again, the 
Court will not, nor cannot receive your Exceptions 
without being ſigned by your Counſel z and there- 
fore to enable you to procure their hands, we will 
> he ſo you may fully 


ve you an order at |: 
be ready by fix a-clock. 
Mr. Lilburn. My Lord, I pray deliver the order 
ſpeedily to my father there in Court, leſt if it be ne- 
ver ſo little * my Counſel be all gone out of 
Town: which being by the Court aſſented unto, 


the Copy of the order thus followeth; 


« London. AA T the Goal-delivery of Newgate, 

July 16, 1653. Mr. Serjeant Glynne, 
&« Mr. Serjeant Earle, Mr. Maynard, Mr. Hale, 
« Mr. Twiſden, Mr. Wilde, Mr. Chute, Mr. Nor- 
c bury, and. Mr. Webb, are by this Court aſſigned 
&© of Counſel, with Jobn Lilburn, Gent. to perfect 
&« his Plea in Law, and deliver the ſame —— the 
« hands of them, or one of them, before ſix of 
te the clock this day in the afternoon.“ 1 

| Kalle, 


 Whereupon the Priſoner withdrew to his lodging, 
and being brought to the Bar about ſix a-clock at 


night, Mr. Lee, the Clerk of the Court, preſſed 


very hard to him, to anſwer and plead to the In- 


G * 


dictment, guilty or not guilty; beſides whom, ſtept 
up another Gentleman in the Court, and he in a 
— manner preſt ſomething, at hard as his 
ſlender abilities would enable him. Whereu 
Mr. Lilbnrn demanded to know of the Lord-Mayor, 
what that newly · come Gentleman was, that was ſo 
far afraid to ſpeak out his mind, that he could not 
underſtand what he ſaid. Whereupon anſwer waz 
returned; it was Mr. Hall, the Attorney of the 
Dutchy, who was come thither to be a Proſecutor 
for the State or Commonwealth. 

But Mr. Lilburn's chiefeſt buſineſs being with the 
Court, he accordingly applied himſelf to the Lord- 
Mayor : | 

My Lord, I deſire to give your honour a true and 
real account of all my tranſactions, ſince I was laſt 
before you, which is this: You may remember at 
my being laſt at the Bar, I told you, I did verily 
believe my Counſel were all upon the point of go- 
ing out of Town; in which regard I earneftly in- 
treated you without more delay to deliver your or- 
der to my father, that ſo he might not fall ſhort of 
getting to my Counſel before they were gone ; bur, 
my Lord, at my departure from the Bar, as ſoon 
as I came to my lodging, I all on poſt-haſte dif. 
patched my couſin-germans, George and William 
Lilburn, to Mr. Norbury, who they found juſt ready 
to mount on horſeback, to be gone out of Town, 
and acquaint him by word of mouth, with the or- 
der the Court had made, to aſſign him my Counſel 
at large: and he was 22 without any delay, in 
his riding habit, to haſten to me, and ſeriouſly read 
over my Exceptions,' and ſign them, and ſo'bid me 
farewel, and is gone out of Town. But, my Lord; 
that which I defire your honour to take notice of, 


is, That if I had ſtay'd till my father came forth 


of the Court with your order, I had totally loſt 
Mr. Norbury, and he had abſolutely been gone out 
of own, a good while before he could have got 
to . wy F469, oy 

In the ſecond place, having ſent my ſaid kinſmen 
poſt-hafte/before to my Counſel, as ſoon as my fa- 
ther came with your order, I poſted him and my 
brother-in-law away to Mr. Maynard ; with whom 
ſpeaking at his own chamber, they found him ſickly 
and ill, and altogether unfit and unable to come to 
me, by reaſon of that little time he had to ſtay in 
Town, thoſe ſeveral things he had to do at his 
chamber during his ſtaying, and the weakneſs of his 
body, and the abſolute neceſſity of his being at a 
place by a fix*d hour, or to run the hazard of loſing 
ſix hundred pound upon his own ſcore: and if you 
doubt any thing of this relation, they are here in 
Court to declare the truth of ir upon their Oaths 
themſelves. _ But, my Lord, though Mr. Maynard 
could not well come to me, yet he was pleaſed to 
ſtay at his chamber, till my father fetch'd my Pa- 
per and Exceptions from me; which with ſeriouſ- 
neſs reading, he hath alſo ſigned them, which I have 
now in my hand. But, my Lords, from both my 
Counſellors, eſpecially Mr. Maynard, I perceive | 
am very much blamed for my ignorance and folly, 
in not, when I demanded the Copy of my Indifiment, 
as my right by Law, demanding Oyer, or hearing 
in open Court, of the Ad of Parliament, the Fudg* 
ment upon which it is grounded, and the Crimes upon 


which the Judgment is grounded; which, I under- 


ſtand from them, ſhould be exemplified under the 
Great Seal of England, and ought fo to be here re- 
maining in Court. 

Mr. 
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Mr. Recorder replied, Mr. Lilburn, we know of 
no ſuch thing, the Records of the Acts of Parlia- 
ment are at Weſtminſter, in the Clerk of the Parlia- 
ment's hands, and there you may have them. 

Mr. Lilburn. Good Mr. Recorder, interrupt me 
not, but let me go on; I ſay, my Counſel tells me, 
I cught, as my right by Law, to have demanded 
Oyer of the ſaid Af, Judgment and Crimes, and after 
I had ſeen them under the Broad Seal of England, 
and heard them read in open Court, I ought, as my 
right by Law, to have demanded copics of them all 
three, and they ought not to have been denied me ; 
that ſo I might have been fully enabled all at once 
to have returned Exceptions at large to the Indict- 
ment, the Act upon which it is grounded, the Judg- 
ment upon which the Act is grounded, and the 
Crimes, which is the original of all, And if no le- 
gal Act can be produced, they tell me the Indict- 
ment, and all proceedings upon it, are void and null. 
And they alſo ſay, if no legal Judgment can be pro- 
duced, they tell me the Act for the execution of it is 
null, and falls to the ground. And they alſo ſay, 
if no Crimes in Law can be produced upon which 
the Judgment 1s legally founded, all is at an end, 
becauſe what is not good nor ſound in its original in 
Law, can never be made ſo by tract of time; and 
what is not ſound and ſubſtantial in its foundation, 
can never be made ſo in its fabrick or building. But 
yet, my Lord, they ſay it is not too late for me yet 
to inſiſt upon the Oyer as my right by Law: I con- 
fes, my Lord, their time would not permit either of 
them to ſtay in the Town, to draw me up the for- 
mal draught of ſuch a claim, much leſs would it per- 
mit them to ſtay in Town till it was ingroſſed in 
Parchment, that ſo they might ſet their hands unto 
it. But, my Lord, according to thoſe legal inſtruc- 
tions that I have largely received from my Counſel; 
I have got ſuch a Paper formally in Law drawn up, 
and it is here ingroſſed in Parchment, and ſigned 
with my own hand. And, my Lord, I here tender 
it unto the Court, with two ſhillings as the Clerk's 
fee, to enter it upon Record at his peril. The Copy 
of which Parchment thus followeth : 


At the Seſſions of Peace held for the City of 
London, at Juſtice-Hall in the Ola-Bailey, 
now fitting this preſent 16th day of July, 


1653. | 


The Keepers of the Liberties of England, by Authority 
of 3" oe againſt John Lilburn, now Priſoner 
at the Bar. 


T HE ſaid Jobn Lilburn, Gent. the now Priſo- 
ner at the Bar, ſuppoſed to be indicted by that 
name, brought to the Bar, and now appearing in 
perſon, having heard the ſaid Indictment read in 
theſe words, to wit. 

London . The Jurors for the Keepers of the Li- 
berties of England, by authority of Parliament upon 
their Oaths, do preſent, that in and by a Statute 
made in the Parliament of this Commonwealth of 
England, holden at Weſtminſter in the County of Mid- 
dleſex, the zoth day of January, in the year of our 
Lord 1651, intitled, An A# for the execution of a 
Judgment given in Parliament againſt Lieutenant- 
Colonel John Lilburn; it was enacted by the ſaid 
Parliament, and by the authority of the ſame, That 
the ſaid Fobn Lilburn, ſhould (within a to 
be — the 15th day of January (1651, 
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depart out of England, Scotland, Ireland, and the 
Iſlands, Territories and Dominions thereof. And in 
caſe the ſaid Jobn Lilburn, at any time after the ex- 
piration of the ſaid twenty days, to be accounted as 
aforeſaid, ſhould be found, or ſhould be remaining 
within England, Scotland, Ireland, or within any of 
the Iſlands, Territories, or Dominions thereof; the 
ſaid Jobn Lilburn ſhould be, and was thereby ad- 
judged a Felon, and ſhould be executed as a Felon; 
without benefit of Clergy. 

And it was alſo enacted by the authority afore- 
ſaid, That all and every perſon and perſons, who 
ſhould after the expiration of the ſaid twenty days, 
wittingly relieve, harbour, or conceal the ſaid Jobn 
Lilburn, he being in England, Scotland, Ireland, or 
any the Territories, Iſlands, or Dominions thereof, 
ſhould be thereby adjudged acceſſary of Felony after 
the fact. And all Judges, Juſtices, Mayors, Bay- 
liffs, Sheriffs, and all other Officers, as well military 
as Civil, in their reſpective places, are thereby re- 
quired to be aiding and aſſiſting in apprehending the 
ſaid John Lilburn, and in putting the ſaid Act in due 
execution, as in and by the faid Act of Parliament 
appeareth. And that the ſaid Fobn Lilburn, late of 
London, Gentleman, the Statute aforeſaid not weigh- 
ing, nor the puniſhments therein contained any whit 
fearing, after the expiration of the ſaid twenty days, 
to be accounted from the faid 15th day of January, 
1651, as aforeſaid; to wit, the 15th day of June, 
in the year of our Lord 1653, was found, and was 
feloniouſly remaining within England aforeſaid ; that 
is to ſay, at London, to wit, in the Pariſh of Giles 
without Cripplegate, in the Ward of Cripplegate, 
London aforeſaid, againſt the form of the Statute 
aforeſaid, and againſt the publick Peace, Sc. 

| | WRT in Led | 


Which being heard and read, he faith, that it 
appears by the ſaid Indictment, that he ſtands in- 
dicted by the name of Jobn Lilburn of London, Gen- 
tleman, by virtue of an Act of Parliament made the 
3oth day of January 1651 ; grounded upon a ſup- 
poſed Judgment given in Parliament againſt him 
the ſaid Jobn, or one Lieutenant-Colonel Fobn Lil- 
burn, for ſeveral crimes and miſdemeanors therein 
contained. And therefore he the now Priſoner at 
the Bar, doth humbly pray Oyer, or hearing of the 
ſaid Act, Judgment, and ſuppoſed Crimes men- 
tioned in the ſaid Act, according to Law, and under 
the Great Seal of England, to enable him to plead 
thereunto, And he will ever pray for your Honouts 


and Bench. 
John Lilburn, 
Which being handed into the Court, Mr. Recorder 


looked upon it, and ſaid Mr. Lilburn, this is not 


ſigned under your Counſel's hand ; the thing that 
we expect is your exceptions — 2 by your Counſel: 
what call you this Parchment | 
Mr. Lilburn. I know not, Sir, what more pro- 
rly to call it, than my legal demand of Oyer, or 
wane in open Court the AR of Parliament, upon 
which the Indictment is grounded, and the Judg; 
ment upon which the Act is grounded, and the 
Crimes which is the foundation of all. And, Sir, let 
me tell you, my Counſel commands me to inſiſt, and 
dwell upon the demand of Qyer as my right, and as 
the chiefeſt ſhield and buckler I have to defend my 
life: for they ſay, if no legal crimes can be pro- 
duced upon which the Judgment was grounded, all 
Aaaz * 8 
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is at an end, and there can be no more proceedings 
againſt me. And I am ſure, there can be no feloni- 
ous crimes in Law produced againſt me, for I never 
committed any in all my days, never was any legally 
ſo much as pretended to be laid unto my charge : 
therefore, my Lord, as my Birthright, and Inheri- 
tance, I demand the benefit of the Law, which is 
| Oper, or hearing of the Act, Judgment, and Crimes. 
But the Recorder, the Lord-Mayor, and ſeveral 
others endeavoured to interrupt him. | 

Whereupon he. cried out again and again, My 
Lord, rob me not of my Birthright, the benefit of 
the Law, but let me have Oyer ; which again and 
again, I demand as my right, and inheritance. But 
four or five in the Court again interrupting him, 
viz. the Lord-Mayor, Mr. Recorder, Mr. Attor- 
ney-General Prideaux, and mumbling Mr. Hall; 
My Lord, rob me not of my Birthright, the benefit 
of the Law, nor interrupt me not, but give me free 
liberty to ſpeak for my life. And, my Lord, if 
you will be ſo audacious and unjuſt in the face of 
this great auditory of People, to deny me, and rob 
me of all the rules of Juſtice, and Right, and will 
forcibly ſtop my mouth, and not ſuffer me freely to 
ſpeak for my life according to Law, I will cry out 
and appeal to the People, and do cry out, and ap- 
peal to all the People that hear me this day; how 
that my Lord-Mayor, and this Court, by violence 
rob me of my Birthright by Law, and will not ſuffer 
me to ſpeak for my life. At which the Court being 
in a great heat and rage, Mr. Recorder ſent the Pri- 
ſoner his parchment, and money out of the Court 
again; but he would have none of it, but commanded 
the Clerk again to receive it, and enter it upon Re- 
cord at his peril. 

Mr. Attorney-General Prideaux being very buſy 
to hold the Priſoner to queſtions to inſnare himſelf, 
as whether he was that Jobn Lilburn meant, and in- 
tended in the Indictment and Act or no, and to 
ſtave him off from purſuing his juſt demand of Oyer ; 
which the Priſoner perceiving, falls upon the ſaid 
Mr. Prideaux to this effect: 


1 — 
1 had thought the other day I had ſaid enough to 


have ſilenced that Gentleman at this place; but my. 


Lord, ſeeing he will ſtill needs be doing, and, ſpeak- 
ing, I beſeech you, my Lord, let me deſire to be 
fatisfied, and to know in what capacity that Gentle- 
man is here at this place; for I am ſure, my Lord, 
he is no Judge of the Law, nor no Citizen, and 
therefore cannot as a Juſtice of Peace ſic the 
Bench, as one of my Judges. And, my Lord, if he 
be my proſecutor, as he is Attorney-General, he can 
be no more; and if ſo, my Lord, it is an amaze- 
ment to me, ant your Lordſhip and the Court will 
ſo diſhonour yourſelves, as to ſuffer a bare proſecu- 
tor to ſit amongſt you upon the Bench, as one of the 
chiefeſt of you, with his hat on his head. My 
Lord, do that which becomes you, and thruſt him 
down to the Bar, and there let him (as I do) ſtand 
with his. hat in his hand, and know his office and 
duty, and prate there, But, my Lord, whether he 
ſits as my Judge, or my Proſecutor, he is no com- 
'petent man to be in either place ; becauſe, my Lord, 
Fe is legally an impeached Traitor, by one Eſquire 
Elliot, now Priſoner in Newgate 5 who, my Lord, 
vows to me, that he hath long ſince before the 
d Chief. Juſtice Rolls, and the reſt of the Judges 


of the Upper-Bench, legally and formally in Law, hands 


* Exhibited a charge of High-Treaſon againſt him; 


, 
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which he avows the Court hath accepted of, and 
recorded as formal in Law, and required of him 


to enter into great bonds to proſecute it, and make 


it good : and, my Lord, here is a duplicate of the 
ſaid charge of High-Treaſon, which the Eſquire's 
own hand gave unto me as a true copy. And be. 
ſides, my Lord, he further vows to me, that the 
Attorney-General, by reaſon of his late power and 
; 4p in Parhament ; the ſaid Attorney-General 

ands out in contempt, and ſcorn of the Law, and 
neither will, nor dare anſwer his ſaid charge of High- 
Treaſon ; in which regard of his contempt of the 


Law of England, through his own acknowledged 


guilt thereby, he hath almoſt brought him at Law, 


to be out-lawed as a Traitor: which he avows, as 


ſoon as it is perfected, whenever he can meet the 
faid Attorney - General, and apprehend him, he 
will without any more ado execute him as a Trai- 


tor. | 

In all which regards, my Lord, I do avow Mr. 
Attorney-General, in Law, to be altogether uncom- 
competent, either for my Judge, or Proſecutor, or 
any man's elſe whatſoever; or ſo much as to be at 
liberty, to converſe with the honeſt and untainted 
People of England, till he hath yielded conformity 
to the Law, and anſwered: to his ſaid charge of 
High-Treaſon. Unto which Mr. Recorder ſeemed 
to make ſome anſwer in the Attorney- General's be- 
half, (which the penman hereof not well hearing, 
cannot ſet down.) 

But Mr. Recorder fell upon the Priſoner, and 


told him how he had trifled away the time of that 


Court, and had had more favour than any Priſoner 
ever had. | 

Mr. Lilburn endeavouring to reply, the Court 
over and over, again and again interrupted him ; 
but he would go on, and crying out, ſaid to this 
effect: Mr. Recorder, I wonder you are not aſha- 
med to tax me with trifling away time, when it is 


only yourſelf, and the Court that are truly guilty of 


itz in making me ſpend my lungs, and my ſpirits 
for two or three days together, to plead and con- 
teſt with you, before you would grant me that, 
which is ſo abſolutely my right by Law, as a Copy 
of my Indictment is: ſo that, Sir, with your favour, 
it is you that trifle away time, and not I. And 
whereas you ſay, I have had more favour than ever 


Priſoner had; I wonder, Mr. Recorder, you are not 


aſhamed ſo to ſay: for what favour at all have I had, 
when I have not yet enjoyed ſo much as the Law 
allows me ? Sir, let need you, the learned men of 
the Law, the Lord Chief- Juſtice Rolls, and the 
Judges of the King's or Upper-Bench, allowed the 
Lord Macguire, that arch Iriſh Rebel and 
Traitor, who was indicted before them for his life, 
a thouſand times more favour than you do me: for 
although his crimes were notoriouſly wicked, even 
in the eye of the common or known Law of Ex- 
land, and obvious and perſpicuous almoſt to the ſight 
of every eye; yet when he made, as my information 
hath often told me, but one ſingle exception in 2 
pr or formality about his Peerage, againſt 
is Indiftment, the aſſigned him learned 
Counſel in the Law to plead it, and time enough for 
him and them to ftudy and frame their Arguments 
in Law upon it. 
Mr. Recorder, Mr. Lilburn, you tell us much 
of the. advice your Counſel has given you about 
the % can you ſhew us their advice under their 


Lilburn. Yes, Sir, thic 1 can. 
| | Recorder. 


— 


1653. 

Recorder. Well, produce it. 

Lilburn. Sir, do ye mean to the point of the 

er ? 

_— Yes. | 

Lilburn. Well then, Sir, it may be as to the punc- 
tilio of a word, I have miſtaken you, but I am ſure 
1 have it under one of their hands, and two Wit- 
neſſes at the Bar to depoſe it upon Oath, that the 
other expreſly adviſed ir, as the main eſſential thing 
to my lite, and well-being. x 

Recorder. Mr. Lilburn, for all your pretence of 
integrity, the auditors may take notice, that you 
aver a falſhood in the open Court, that you are not 
able to make good. 

Mr. Lilburn, In the midſt of thoſe many and eager 
interruptions that I meet with from three or four of 
you at a time, it is eaſy for a ſtronger memory than 
mine, to let a ſlip fall in the punctilio of a word; bur, 
Sir, to the utmoſt of my diſparagement, and diſad- 
vantage, make the worſt of it you can ; and ſee what 
| it can amount unto. For in the firſt place, I do avow 
with my life, that I ſaw Mr. Norbury, with his own 
hand write theſe very words, upon the back of the 
Copy of the — Po which 1s here in my hands, 
and are as followeth : 

Mr. Lilburn ought. to ſee the Certiorari, and the 
Return of the Certiorari z and if the Ad be certified 
without the Fudgment, which is recited therein, all is 
invalid for the Commonwealth, 

Mr. Steele was pleaſed to ſpend ſome time upon 
cavilling at Mr. Lilburu's miſpronouncing the word 
Certiorari ; although he had formerly told the Re- 
corder, he neither underſtood Latin, nor French, 
nor could well read either of them. And then he 
told them, that moſt Lawyers hands were very ill to 
read, by perſons that were not well acquainted with 


them; but, Sir, ſaith he, here is Mr. Norbury's 


own hand, and I do avow it upon my life for a 
truth, that my eyes ſaw his own hand and pen 
write it. 

Secondly, If my memory miſtake not, I have 
Mr. Maynard's hand to the ſame thing alſo : in thoſe 
inſtructions that Mr. Maynard under his hand ſent 
me, by my father and brother this day, both of 
whom are here in Court, upon their Oaths 
to juſtify, that if it be not plainly expreſſed under 
his-hand, that by word of mouth, it was the princi- 
pal inſtruction he gave unto them, to give unto me 
to inſiſt upon, as my right, to demand the Oyer, &c. 
But, Sir, as for the paper itſelf, there it is, read it; 
which paper followeth in theſe words : a 

IL ſaid, that John Lilburn the 1 5th of June 1653, 
was found, and was feloniouſty remaining in England. 
This is inſufficient, for it is not ſaid that be was felo- 
niouſly found; ſo that the being found in England is 
not laid within the Indiftment. Secondly, And was 
feloniouſly remaining; it ſhould be ſaid, was then and 
there feloniouſly remaining. So there is no Felony 
oe in bis being found. There is no time charged 
of that which is laid as 4 Felony. John Maynard, 
the 16th of July 1653. | 

And by way 1 the ſame hand, there 
are theſe words, That the Priſoner at the Bar is to de- 
fire, that he may have Counſel to plead bis Excep- 
tions. And in the ſame paper, in ſomewhat a dif- 
ferent hand, there are theſe very words, I pray the 
Oyer of the Af of Parliament the Indiltment is 
grounded upon ;, pray enter it upon Record, accept of 
no Copy but the fight of the Record under the Broad 
Seal, Which paper the Recorder reading, and ſe- 
riouſly viewing, ſaid, Mr. Lilburn, this paper will 
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not reach your purpoſe; for thoſe lines that ſeem to 
be Mr. Maynard's, are not home to the thing in 
hand, and thoſe lines that are for your purpoſe are 
in a quite different hand. | 

Mr. Lilburn, Well, Mr; Recorder, it matters not 


much, for I am ſure the paper is not in the leaſt of 


my writing ; for I had it as it is from my brother, 
that I ſent to Mr. Maynard with my father about 
my buſineſs, and I am ſure it either all is Mr, May- 
nard's hand, or my brother's z who writ down from 
the words of Mr. Maynard's own mouth, thoſe in- 


ſtructions that he gave unto him and my father, for 


me to dwell and inſiſt upon, and to venture and caſt 
my life upon. There they both are, I pray admi- 
niſter unto them both their Oaths, that they may 
freely ſpeak before the Court, what Mr. Maynard 


ſaid unto them in this particular point about the Oyer; 
&c. 


Whe 
ner's father, with his ſon-in-law Mr. Thomas Gore, 
began to ſpeak, and to juſtify what the Priſoner had 
alledged ; but the Court interrupted them, and com- 
manded them to be filent, and would not let them 
go on. But Mr. Recorder, taking liberty to ſpeak 
as long and as often as he pleaſed, took the liberty 
ſeveral times to calumniate, and render odious the 
Priſoner at the Bar, for averring a falſhood in the 
open Court; and ſo ſometimes did the Lord-Mayor 
alſo, although his Honour was pleaſed to ſhew Mr. 
Lilburn a printed Petition a day or two before, and 
did ſolemnly in the face of all the Court aver, that 
the Wowan, pointing to Mrs.-Dormer, then a Pri- 
ſoner at the Bar, had avowed that ſhe had the ſaid 

rinted Petition, and others of the ſame kind, from 

r. Lilburn. Upon which the faid Mrs. Dormer 
openly cried out, That's falfe, my Lord, I never ſaid 
any ſuch thing in my life. h 
Upon theſe furious hurley-burleys, that 
betwixt the Lord-Mayor, Mr. Recorder, the At- 
torney-General, and mumbling Mr. Hall the Attor- 
ney of the Dutchy, and Mr. Lilburn Priſoner at the 
Bar; Mr. Lilburn's father, and his brother-in-law 
Mr. Gore, and one Mr. Thomas Haws, but eſpeci- 
ally Mr. Thomas Prince, preſſed to ſpeak z but could 
not be permitted, but were again and again inter- 
rupted and ſilenced. | 

But Mr. Prince prefſed hard on, and told the 
Lord- Mayor to this purpoſe z That it was the known 
Law of England, than any by-ſtander whatſoever 
might ſpeak for the Priſoner's benefit at the Bar, 
eſpecially when they apprehended the Priſoner was 
like to be wronged, and denied his AACR, The 
benefit of the Law; and this privilege, my 1 as 
by order of the Court, you have granted me, 
other of Mr. Lilburn's friends as our right by Law, 
to ſpeak in his behalf, when we fee things urged 
againſt him, againſt reaſon and right; and there- 
fore, my Lord, the thing that Mr. Lilburn demands 


about his Oyer, or hearing read the Act of Parlia- 


ment, upon which the Indictment is grounded, 

the Judgment upon which the Act is grounded, 

the crimes that ought to be the original of all, is ſo 
eſſentially his right, that it is an amazement to me 
to ſee it A : and alſo it is a wonder to me, that 
any man t 

firſt Rudiments, or the very firſt footſteps of thi 
Law, as Mr. Recorder doth, ſhould endeavour to 
deny ſuch a thing ſo mags £m age; in every 
ordinary Court of Juſtice, in the caſe of every or- 
dinary Bond and Bill that a ſuit is commenced up- 
on. | 


The 


reupon old Mr. Richard Lilburn the Ptiſo- | 


at pretends ſo much as to know the very | 


be 
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The Court with violence and fury interrupting 
him, and ſilencing him; and Mr. Recorder com- 
manding the Priſoner at the Bar at his peril to deli- 
ver in his Exceptions before it was too late to re- 
ceive them, and Mr. Hall mumblingly preſſing again 
and again to paſs ſentence of condemnation upon 
him; and the Attorney-General upon the Bench 
cloſely preſſing to hold him to the point, and not let 
the Priſoner have any elbow-room to go from it; 
and Mr. Lee the Clerk of the Court, (like a moſt 
deteſtable Tyrant) preſſing to gag the Priſoner at 
the-Bar, that ſo he ſhould ſpeak no more, and im- 
mediately paſs ſentence of condemnation upon him, 
and take him away : the Priſoner clearly perceiving 
the violence and fury of the Court, with an extream 
earneſt, ardent and fierce, and ſhrill, loud voice, 
cried out ; 

My Lord, will you murder me without right of 
Law, by robbing me of my Birthright, and denying 
me of Oyer, which is as much my right by Law, as 
the blood that runs in my veins? My Lord, are you 
afraid, and aſhamed to produce that A of Parlia- 
ment, upon which you pretend to ground your In- 
dictment; upon which you would take away my 
life? My Lord, if you thus proceed, you will give 
me and the people cauſe to believe, that there never 
was ſuch an Act of Parliament as you pretend, nor 
ſuch a Judgment as it pretends to be the executor 
of; nor no ſuch crime ever committed or acted, as 
any Judgment of Felony can be imagined to be 
grounded upon; but that rather all your proceedings 
againſt me from firſt to laſt, is a malicious pack'd 
conſpiracy againſt me, to murder me, and without 
ground or cauſe to take away my life? for whoſe life 
have I feloniouſly taken away, or endanger*d? And 
if none of all theſe things in the leaſt can be laid unto 
my charge, or never were, where is the act of Fe- 
lony that I have committed, upon which I am en- 
deavoured to be hanged ? 

But the Officers crying out, Hear the Court, and 
the ſaid mumbling Mr. Hall ſtill ſinging his pitiful 
ill-runed ſong of preſſing for Judgment againſt the 
Priſoner ; and ſo many of the Court fell upon him 
at once, to deliver in his Exceptions before it was 
too late, as made the proceedings of the Court full 
of confuſion. 

Mr. Lilburn. My Lord, I may not part with my 
Exceptions till my demand of Oyer be read ; my 
Lord, my able and honeſt Counſel, both of them, 
in both of whom J have found a great deal of faith- 
fulneſs and truth to me, have commanded me to 
dwell upon my demand of Oyer, as upon my life, 
and as upon a thing that is my undoubted right by 
Law, that cannot, nor ought not to be denied me. 
My Lord, the ſecurity of my life lies in it; and if it 
be granted me, I am for ever out of all danger of 
gunſhot, becauſe it is poſſible you cannot produce 
one line of a legal Act of Parliament, nor one ſylla- 
ble of a legal Judgment; nor, I am ſure of it, ſo 
much as any ſhadow of pretence of a legal crime of 
Felony to be the foundation of all: and if ſo, they 
tell me abſolutely all your proceedings againſt me are 
at an end, and I am ſafe and ſecure. Therefore, my 
Lord, I again and again preſs, to leave the Court 
without excuſe, and do demand before all theſe peo- 
ple Oyer, or hearing of the Act, Judgment and 
Crimes, upon which your Indictment is grounded, 
as a thing that is as much my right by Law, as the 
blood that runs in my veins: therefore, my Lord, 
deny it me not. 1 7 
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Mr. Lilburn, faith the Recorder, it is late, and 
we cannot ſpend much more time about your buſineſs . 
and the Court bath already told you, they neit ber will 
nor can receive in your parchment for Oyer, without 
your Counſe! fign it. 

Mr. Lilburn. Alas, Sir, I have dealt faithfully, 
and truly with you, and told you, that it is drawn 
up by their inſtructions: but really and truly they 
were both gone out of London, before pen could be 
put to paper to draw the rough draught of it; and 
therefore it was impoſſible to get their hands to the 
ingroſſed copy. Wherefore I beſeech the Court to 
give me time but till Monday morning, and I will 
ſend after them for their hands; and engage not 
only to get their hands to the parchment, but to 
bring one or both of them to this Bar, to juſtify their 
inſtructions to me, and that their inſtructions are 
Law. Therefore, my Lord be pleaſed to grant me 
but till Monday morning, and I will have them here, 
although I borrow money to ſend two Coaches with 
ſix horſes a- piece to fetch them back. 

Lord-Mayor. No, the Court breaks up to-night, 
and therefore we cannot give you till Monday. 

Recorder. Mr. Lilburn, ſeeing you init jo ftiffly 
upon it for your Oyer, I will tell you what we will 
do with you : put in your Exceptions to-night, which 
you have under your Counſel s hands, and ihe Court 
will aſſure you that in caſe your Counſel at our next 
meeting about your buſineſs, will avow that your parch- 
ment for the demand of Oyer is Law, we will grant 
it you ; aud your putting in your Exceptions now, ſhall 
be no prejudice to you in any kind. 

Mr. Lilburn endeavouring to ſpeak, to cloſe with 


him, ſeveral of his honeſt and true friends that ſtood 


by him, cried out, there was a ſnare laid for him, 
and bid him rather die than go an inch from his 
Counſel's honeſt, juſt, and ſafe inſtructions. At 
which the Court grew very angry, and judgment 
again began to be preſſed againſt the Priſoner at the 
Bar: and the Court required the Exceptions, with- 
out any more ado, to be delivered in, | 
Mr. Lilburn, Well then, my Lord, ſeeing I have 
done my utmoſt to obtain my right by Law, which 
is to have the Oyer of the Act, Judgment, and Crimes, 
upon which the Indictment is grounded, and it will 
not be granted me, but the Court hath over-ruled 
me; therefore, my Lord, to let all the world know 
that I am no baffler, nor procraſtinator of time, nor 
have any thing of guilt, fear, or dread within me, 
although it be never ſo much to my wrong, and tend 
never ſo much to my apparent diſadvantage or my 
ruin, I will cloſe with Mr. Recorder, and immedi- 
ately deliver in the Exceptions that I have in my 
hand already, ſigned by my Counſel, as a part of my 
Exceptions; provided he will diſtinctly repeat over 
the promiſe of the Court, and enter it upon record 
in the Court's Books, and order the Clerk immedi- 
ately to draw up an order upon it, as large at it is in 
itſelf, and give it me legally ſigned before I ſtir from 
the Bar, | 
No, faith Mr, Recorder Steele, Mr. Lilburn, tbe 
doing of that that you require, would take up too much 
time, and therefore the Court cannot do it : but they 
will make goad what I have ſaid unto you. 
Whereupon, Mr, Li/burn repeated what Mr. 
Recorder, (in the name of the Court) had promiſed, 


and faid, Sir, is not this that the Court will ſtand 


to? Yes, ſaith the Recorder. Then, Sir, I beſeech 
you, in the audience of all theſe people, (that they 
may bear witneſs) repeat it over again yourſelf. 

Which 


4. 


1 


1653. 
Which he did: and Mr. Lilburn cloſed with him, 
and accordingly delivered in his Exceptions. 

And at his coming to his Lodging, ſome of his 
friends drew up the promiſe of the Court in wri- 
ting, and ſet their hands to it; which thus fol- 


loweth : 

That if Mr. Lilburn would deliver in the copy of 
his Exceptions; the not granting at this time bis 
Oyer ſbould be no prejudice to bim. And further, 
That the Court was to conſider of a time to have 
the Exceptions debated by Counſel : and if the 
Counſel of John Lilburn, Gentleman, when they 
cume to plead to the Exceptions, conceived. it ne- 

 ceſſary and right to have the Oyer, that then it 
ſhould be granted him, before any proceeding upon 
the Exceptions ſhould be, as if the Exceptions 
were not delivered into the Court. 
Witneſs, Richard Lilburn, George Wade, Tho- 
mas Webbbe, George Lilburn, un. 
| William Lilburn. 2 | 


Mr. Lilburn. My Lord, I here deliver your 
Lordſhip and this honourable Court, part of my 
Exceptions under my own and my Counſellors 
hands : but, my Lord, I have many more to make, 
when I ſhall hear the Oyer, and have copies of the 
Act, Judgment, and Crimes according to my 
right, that your Iadictment is grounded upon. 
And then ſpoke as follows: | | 


My Lords 4 
E into the Court my demand for Oyer, 
fairly ingroſſed in parchment under my hand, 
and of my ptions againſt the Indictment, 
which are very difficult points in Law, and beyond 
my reading and ſkill fully to argue, and therefore I 
muſt depend upon my learned Counſel for that. 

It was never denied the worſt of Traitors to have 
copies of their Indictments, and Counſel to argue 
the points of Law for them. The Lord Macguire, 
the great bloody Rebel of Ireland, indicted for 
Treaſon lately at the Upper Bench, had his Counſel 
to argue before the learned Judges thereof, when he 
was indicted for High-T reaſon, and ſpent much 
time only about his title of Baron. Duke Hamilton, 
Lord Capel of late, and the Lord Caſtlebaven for- 
merly, were never denied it, nor the Earl of Straf- 


ford: | yet all theſe. perſons were tried for facts that 


were crimes in the common Law, for treachery, and 
bloodſhed; and foul offences, ſuch as the Law of 
Nature forbids and = (and had Laws made 
before their facts to be their guide). But my only 
crimes are, that my name is Jabn Lilburn, and that 
I am in England, my native country; and the matter 
of Law that roſe in their caſes, was only upon the 
formality of the Indictment or charges againſt 
them, and conſequently leſs need of ſerious argu- 
ments in Law yet the Law is ſo tender of blood 
and life, that it takes away no advantage from any 
man whoſe life is in queſtion or danger. 

But, my Lord, I beſeech you conſider the difficulty 
of my caſe; the very crimes whereof I am accuſed, 


have no foundation'in the Common Law, I am only 


accuſed for being in my native country; and the 
Pretended Law | me lays no crime to my 
12 1 have e his ny} 
ve deſigned no evil-againſt my country; 
hurt no man in his liberty, nor life, nor member. 
The very crime laid to my charge, may be called 
a point af Law : it is ſuppoſed to ariſe upon the 
breach of a. pretended Act of Parliament, ſo that 
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it is not in matter of form, or in the formality; or 
nicety of proceedings againſt me, that the point in 
Law ariſes in my caſe: it is about the nature of the 
crime itſelf, whereof I am accuſed, and therefore 
Counſel learned in the Law is more neceſſary in my 


caſe, deliberately and maturely to argue it before 


all the learned Judges of the Law in England, than 
in any caſe that hath been tried in England this five 
hundred years; here is no light to lead my Judges 
in their judgment; but the very light of the Law 
itſelf, being a ſtrange kind of ſingle Act made in a 
ſtrange kind, or unknown and unheard-of manner. 
Here is ho precedent, no example to help them : the 
like caſe, I dare avow it, was never tried in England 
before, and all England, and their poſterities, yea the 
babes in their mother's wombs, are concerned in the 
event of my Trial. Whatſoever is the iſſue of my 
Trial, will hereafter be drawn into a precedent; either 
for the good or evil of all the people of England. 
Beſides the ſhedding of my blood without cauſe or 
reaſon, muſt needs bring guilt, puniſhment, and 
miſery upon the cauſers and permitters thereof. Re- 
member righteous Abel's caſe, Naboth and Uriab : 
therefore I hope much caution will be uſed in deter- 


mining the difficult points of Law in my caſe. My 


Lord, not for my own ſake, for the ſparing of my 
blood, though I am bound to preſerve it, if I can, 
by the great Law of Nature; yet, my Lord, if 
my life were only at the ſtake, I could contemn it, 
if I ſaw my contempt of it might ſerve my Coun- 
try, and reſtore it to its liberty and freedom. But 
when'the liberties of millions of perſons already in 
being, and yet un- born, which conſiſt and ſubſiſt in 
being ruled by n Laws and Rulesz when theſe 
are at the ſtake, I hope the difficulties of the Law in 
this caſe, ſhall be ſeriouſly weighed, and ſolemnly 
debated by the moſt experienced men in the Law 
inthe whole Nation. Io 
The Copy of the fore-recited Exceptions thus 
followeth: + | 't: 


The Exceptions of Jobn Lilburn, Gent. Pri- 
ſoner at the Bar, to a Bill of Indictment 
preferred againſt him, grounded upon a 
pretended Act, intitled, An AF for the 
execution of a ment given in Parlia- 
ment againſt Lieutenant-Colonel John Lil- 
burn; which Judgment is by the ſaid Act 
ſuppoſed to be given the 1 5th day of Ja- 
. 


TAE fad, Jobn Liburs, Prifoner as the Bar 
1 ' ſaith, That the ſaid Indictment is inſufficient, 
in the Law, in matter, ſubſtance and form. And 


he humbly offereth theſe Exceptions following a- 
gainſt the ſame. bb nr 
| Exception 1. For That the ſaid Indictment is 
grounded only upon an Act intitled, An Ai for the 


execution of 23 ven in Parliament again/i 
Lieutenant -· Colonel ohn Lilburn. ande 
22 either by the title of the ſaid Act recited in 
Indj&ment, or by any thing contained in the 
fajd Act, that either the ſaid Act itſelf, is an AR 
of rhe Parlament of the Commonwealth of E- 
land, or of the Parliament ſitting at Yefminſter ; 
or that the ſaid ſuppoſed Judgment, for the exe- 
cution whereof, the ſaid Act is ſuppoſed to pro- 
vide, was given in the Parliament of the Com- 
monwealth of gland, or in the Parliament ſitting 
| at 


at Weſtminſter; nor yet when the ſaid Parliament 
did commence or end, or whether the ſame was 
held by prorogation or otherwiſe. And it is evi- 
dent in a that no Law could at that time: be 
made, but by the Parliament of the Common- 
wealth of England; for by the Law then in being, 
the power of making Laws was only in thoſe per- 
ſons which were known and diſtinguiſhed by that 
title of the Parliament of the Commonwealth of 
_ England: and in that name only Addreſſes were 
made to them, both by the people of England, 
and by all foreign States and Princes, ant all Ad- 
dreſſes refuſed that wanted: that title. Now: for 
ought that appears in the ſaid Act, whereupon the 
ſaid Inditment is grounded, it may be as well an 
Act of Parliament in France, or Scotland, or Na- 
ples, as an Act of the Parliament of the Common- 
wealth of Exgland; ſo that it doth not appear, 
that the ſaid Indictment is: grounded upon any Law 
of Eng/and';''or that Jobn Lilburn, Priſoner at the 
Bar, is indicted for any fact that is a Crime by any 
Law. of England, and then the ſame is void in 
Law. „ 1nd 
Exception 2. The ſaid Indictment is grounded 
upon the fore · recited Act, intitled, An Al forthe 
_ Execution of a Judgment given in Parliament againſt 
Lieutenant-Colonel John Lilburn; and ſo relates on- 
ly to ſome Judgment ſuppoſed to be given in Par- 
liament againſt the ſaid Lieutenant - Colonel Jobn 
Lilburn; and if no ſuch Judgment were given, the 
Act were void, and the Judgment alſo. Now it 


doth not appear, that any judgment for any Crime 


whatſoever, was given in Parliament, againſt the 
ſaid Lieutenant-Colonel Jobn Hun. 1. Before 
any Judgment can be given in Law againſt any Exg- 
liſbman, for any Crime, there muſt be either an In- 
ditment, Preſentment, or ſome Information or 
Accuſation againſt him, to that Court that judgeth 
him, for ſome Crime ſuppoſed to be committed by 
him. 2. The party accuſed muſt either appear be- 
fore that Court, or be out-lawed for not appearing. 

If the party appears, he muſt either confeſs the 
Games or Miſdeameanors, whereof he is accuſed, 
or elſe plead td the Indictment, Preſentment, or 
Information, or Accuſation againft him, and come 
to Trial thereupon. And as ſome of theſe ought 
in Law to precede a Judgment againſt any Engliſp- 
mam ſo allo ſome of theſe afore-mentioned pro- 
ceedings, in order to a lawful Judgment, ought to 
be entered upon ſuch Record, wherein any fuch 
Judgment is entered ; and unleſs it doth appear up- 
on the Record, wherein any Judgment is entered 
againſt any Engliſhman for any Crime, that ſome 
fuch proceedings as aboveſaid, hath 3 
fore the Judgment paſſed againſt him, the Judg- 
ment is to be holden for [erroneous and void, and 


ought fo! to be reputed. ©, Now it doth not appear 
either by the ſaid pretended Act, as it is recited ip 
the Indiftment, nor by any Record of the ſuppoſed 
Judgwent produced, otherwiſe; that there 


was any Indictment, Preſentment, or Information 
to the Parliament of the Commonwealth of Zug- 
land, againſt the ſaid Lieutenant- Colonel John Lil 
zurn; or if there were, it doth not: appeab, that he 
ever appeared to we te, not that he ab ever 
out · la ved for not appearing? rieither doth ahy plead: 
ing by the faid Heutenunt-Colontl Fobrt 2 — to 
any ſuch Indictment or Information appear, nor any 
Trial of him for the ſame. And therefore if any 
ſuch pretended Judgment bẽ entered, as the ſaid 
1 the Indictment of Ju Lalbaru, 
5 4 
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Priſoner at the Bar, thereupan doth relate unta, the 
ſame is erroneous and void in Law; and by conſe- 


quence the ſaid Indict ment is void. 


- Exception 3. The ſaid Indictment is erroneous and 
-iofufficient in Law, for that it is only grounded up- 
on, and recites an Act, which Act is declared to he 
made for the execution of a Judgment paſſed in 
Parliament againſt Lijcutenant-Colonel  Foba Lil. 
burn, the 15th- day of January, 16513 When in 
truth there was no ſuch Judgment, either in matter 
or form, paſſed in Parliament on the ſaid 15th day 
of \Zanzary, 1631 3) as is enacted by the ſaid ſup- 
poſed Act, to be executed againſt the faid Lieute- 
nant· Colonel John Lillurn; and as is alſo recited in 
the ſaid Indictment, to be enacted by the ſaid Act, 
to be put in execution againſt him. Fin, There 
was no Judgment paſſed in Parliament upon the 
ſaid; 15th of January, 1651; that the ſaid Lieute- 
nant · Colonel John Lilburn ſhould depart out of 
England within twenty days, after the ſaid 15th day 
of Fanuary, r651, as is mentioned in the ſaid Indict- 
ment. Secondly, There was na Judgment paſſed in 
Parliament, upon the ſaid 14th day of Janus, 
1641, that the faid Lieutenant - Colonel John Lil 
burn ſhould depart out of Englbndy: Scotland and 
treland, or the iſlands, Tetrbitories, or Dominions 
thereof, within any limited) time whatſoever, or 
under any penalty whatſocver, as is mentioned in 
the ſaid Indictment. Thirdly,” There never was any 
Judgment paſſed in Parliament, the ſaid 15th day 
of January, 1651, that the ſaid Lieutenant · Colonel 
Jobn Lilburs ſhould: be executed as a Felon, with 
benefit of Clergy, in cafe: the ſaid Lieutenant-C 
lonet Jabn [Lilburn ſhould be found, or be remaining 
in England, Scotland, or Ireland, after the expita- 
tion of twenty days, or any other time whatſoever, 
to be accounted from the ſaid x gth day of January 
1651. And if no ſuch Judgment doth appear to 
have been paſſed againſt the ſaid Lieutenant - Colonel 
John Lilburn, as is aforeſaid, and às is reci ted by 
the ſaid Indict ment, to be enacted to be put in exe · 
cution againſt him; then the original ground of the 
ſaid Indictment is null and void. Which is a Judgs 
ment ſuppoſed: to be paſſed in Parliament againſt 
the ſaid: Lieutenant - Colonel Jabs Lilbarn, in mat · 
ter, ſubſtance," and form, as aforeſaid ; upon the 
15th day of Januar, 165 t, lch is enacted by the 
ſaid Act, recited in the ſaid indictment to be put in 
execution: whereas no fuck Judgment ever paſſed; 
and therefore cannot be ſuppoſed or admitted by the 
Law, to be enacted to be put in execution. And 
upon theſe reaſons and cauſes the Priſoner at the 
Bar, conceives che ſaid Indictment to be 1 i 
wthe H. ; vn0ouo er va any A ot cs 1 

Exception 4. The faid John Lilburn. further ex- 
cepts againſt. the faid Indictment, as inſufficient-in 
the Law, in regard of the uncertainty of the ſame; 
the Law requiring all allegations againſt any man 
to be ceitaim ; for that the ſaid Indictment doth te- 
cite and ground itſcl6 upom un Act, made for the 
euecution of a Judgment, paſſtd in Furhamett a- 
gainſt Lieutenant · Colonel Joby Lilburn. And then 
| Jam Lilburn, late of Landon, Gentleman, 
20' have been'found in England 5; that is to fay, in 
Lonam, comrary 


ea dhe tald Addi: butaverreth nar 
that cho Iſaidd Jh Liban, now Prifoder at the 
Bay; Indited by the name of Jolw-Lilbbrm, late 
of Lande Gentlemany: is one and the ſelf· ame per- 
ſon, auch who ſaid Lieutenant · Colonel Joby: Lilburn, 
meant and intended by the faid Act; and not other 
or der by Nν˖,x whereof, and for that thete 

are 


— 


1633. 
are ſeveral perſons known and diſtinguiſhed by the 
name of Jobn Lilburn, of London, Gentleman. 
And for that the ſaid Jobn Lilbarn, Priſoner at the 
Bar, doth not acknowledge that he now is, or at the 
making of the ſaid Act, or paſſing the ſaid ſup- 

ſed Judgment, was a Licutenant-Colonel, or that 
he could be notified and diſtinguiſhed by that title; 
he, the ſaid Jab Lilburn, Priſoner at the Bar, can- 
not join any certain iſſue. with the Keepers of the 
Liberties of Exgland, upon the ſaid Indictment. 
For the laid Indictment not averring the ſaid Jobn 
Lilburn, now Priſoner at the Bar, to be the ſame 

rſon, and not other, or diverſe from that Jobn 
Lilburn, intended and meant in the ſaid Act, and 
diſtinguiſhed from all others of the ſame name, by 
the title of a Licutenant-Colonel ; if the Priſoner 
at the Bar ſhould plead the general ifſue of not 
guilty, he ſhould confeſs himſelf to be the ſame John 
Lilburn, intended by the ſaid Act; elſe he is not 
concerned to plead to the ſaid Indictment. And by 
conſe quence, if the Priſoner at the Bar ſhould plead 
Not guilty to the ſaid Indiftment ; the only iſſue 
to be tried in point of fact, between the Keepers of 
the Liberties of England, and the Priſoner, would 
be, whether Jobn Lilburn, Priſoner at the Bar, was 
found in England, upon the 15th day of June 
1653 z and by conſequence, the Priſoner at the Bar, 
though he be not the perſon intended by the faid 
Act, might be enſnared and condemned as a Felon, 
only becauſe his name is Jobs Lilburn : and if any 
other Job Lilburn ſhould in like manner plead to 
the ſaid Indictment, he ſhould ſuffer, becauſe he is 
called John Lilburn. | 

For all which errors and inſufficiencies in the 
Law, in the ſaid Indictment, Act, and ſuppoſed 
Judgment appearing, the ſaid Jobn Lilburn, Priſo- 
ſoner at the Bar, humbly prayeth, that the ſaid in- 
ditment may be quaſhed ; and in caſe the honour- 
able Court be not fully ſatisfied in the ſaid errors, 
and inſufficiencies of the ſaid Indictment, he prayeth 
that Counſel learned in the Law may be aſſigned 
him, and a competent time given for him to adviſe 
with them, and for them to prepare their argu- 
ments upon all the ſaid matters of Law. And that 
the caſe being of very great difficulty, and much 
concernment to the liberty of all the people of 
England ; and being a caſe without any precedent 3 
and the ſhedding or ſparing of innocent blood, de- 
pending upon a reſolution thereof: he humbly 
prayeth, that the ſaid difficult points of Law, 
ariſing upon the caſe, may be argued before the re- 
verent Judges of the Law, as hath been accuſtomed 
in ſuch caſes, that their opinions may be had there- 
upon, | 
Signed Jobn Norbury, Jobn Maynard; and pre- 

ſented to, and accepted by the Lord-Mayor, 

and the honourable Bench, Fuly 16, 1653. 


| Jobn Lilburn. 


But the Court being eager to ſee the Exceptions, 
the Cryer commanded ſilence, and to hear the 
Court, who had commanded their Clerk with a low 
voice to read them the title of the Exceptions amongſt 
themſelves, Whereupon, as ſoon as the Priſoner 
at the Bar perceived the Court had heard the title, 
he defired them to read them all over with an au- 
dible voice. But withal, my Lord, ſaid he, I be- 
ſeech you and the Court to take notice, that they 
are but part of my Exceptions, which the Court 
hath forced, and compelled me to deliver in. 
Vo L. VII. | 
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At which, the Lord-Mayor was very angry; and 
ſaid, Mr. Lilburn, you are very much to blame, 
thus to abuſe and ſcandalize the Court, in ſaying 
we have compelled you: you may take your Ex- 
ceptions again, if you are not free to deliver them 
in, Give him them again. 

Lilburn. No, my Lord, I will have none of 
them; for ſeeing they are in, they are in; and 
will ſtand to them, and maintain them with my life ; 
and I hope, and doubt not, but my honeſt and 
learned Counſel will back them with ſtrong and un- 
reſiſtible arguments of Law. But, my Lord, here- 
after I ſhall endeavour to keep the Court cloſe to 
their promiſe, made unto me by their mouth; Mr. 
Recorder, about the Oyer : for, my Lord, here are 
witneſſes enough of it. But, my Lord, whereas 
you ſay I have abuſed the Court, in declaring that 
they forced and compelled me to deliver in my Ex- 
ceptions; my Lord, I abſolutely deny it, that that 
averment is any abuſe at all to the Court. You 
know, my Lord, you have over-ruled me, in point 
of reading my parchment about the Oyer, and you 
have ordered me to deliver in my Exceptions to the 
Indictment, which you know I have averred by 
Law I ought not to be compelled to, till I have 
legally the Oyer : ſo that, my Lord, I muſt yer 
aver, that in the eye of the Law, you have com- 
mitted a force and compulſion upon me. But, my 
Lord, I have done with it. 8 

They ſpent ſome time in reading the beginning of 
the Exceptions; which (an obſervant man might ca- 
fily ſee) did very much trouble both the Lord- Mayor 
and the Recorder. But the Priſoner withdrew z 
and by ſeveral of thoſe chat ſat nigher the Lord- 
Mayor and Recorder than he ſtood, he was certain- 
ly informed that the Attorney-General Prideaux; 
who ſat upon the Bench, although he would not 
ſpeak much openly and publickly, yet he conſtant- 
ly, in a whiſpering or clandeſtine way, preſs'd the 
Court to keep the Priſoner cloſe to the queſtion z 
Whether be was the John Lilburn meant in the Act 
or no? and to give him no elbow-room- to let him 
get off it: And that Mr. Alderman Atkins was in 
a pitiful ſrighted condition, when the Priſoner ap- 
pealed to the people againſt their injuſtice. And 
that the pitiful Alderman moſt lamentably cried out 


to Colonel Ot , preſently to ſend for ſome troops 


of horſe, to ſecure his worſhipful perſon. And that 
Mr. Lee, the Clerk, was extreme earneſt to have 
the Priſoner gagged at the Bar, that he ſhould ſpeak 


no more; and privately preſs'd very hard, imme · 


diately to have him condemned and taken away. 
And that the Lord -Mayor, at the reading of the 
title, in which the Act is called, A pretended Act of 
Parliament, ſaid unto the Recorder, We are undone, 
if we receive in this; for we ſhall be adjudged be- 
trayers of our truſt. And attheir reading the firſt 
Exception, the Recorder was amazed, and ſaid, he 
wondered how Mr. Lilburn could get learned men 
in the Law to ſign ſuch Exceptions. And the 
Lord-Mayor asking him, what that Mr. Norbury 
was, whoſe hand was firſt to the Exceptions; the 
Recerder told him, he had lately been a Judge in 
Wales. My Lord, I do not ſo much wonder at his 
ſetting his hand to the Exceptions, (for I have known 
him for many years to be a man of principles ſome- 
thing in affinity to Mr. Lilburn ;) but for Mr. Jobs 
Maynard, one of the greateſt Lawyers of England, 
and one of the greateſt practitioners of the Nation, 
for him to ſet his hand to ſuch Exceptions, is that 
(my Lord) amazeth me. For if very firft 
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Exception of Mr. Lilburn's be good in Law, then 
all the late Acts of Parliament are totally invalida - 
ted, as well as that which he ſpeaks againſt. | 
Then the Court broke up. 


Notwithſtanding the ſtricteſt enquiry, we can't 
find that Lilburn, or his friends, or any one elle, 
ever publiſned the remainder of his Trial. Mr. 
Whitlock, in his Memorials of the Engliſþ affairs, p. 
360, ſays no more than this; \ 

» July 13, 1653, Lieut. Col. Lilburn was arraigned 
at the Seſſions in the Old- Bailey, upon the late Act 
for his Baniſument. | 

uly 14. Lieut. Col, Lilburn was brought again 
to his Trial, but he urg'd for further time in regard 
the Counſcl aſſigned him refus'd to * for him; 
only Serjeant Maynard, who was ſick; and he had 
an order for a Copy of his Indictment. 

July 17, (16) Lilburn was brought to his Trial, 
but nothing done in his buſineſs ; and page 563. 
ſays, Aug. 11. Lillurn's Trial proceeded at the 
Seſſions-houſe. | 
16. Mr. Lilburn's Trial at the Seſſions Houſe 
proceeded. | | 
20. The Jury found Lilburn not guilty, he 

pleaded long tor himſelf. 

Nothing of theſe three laſt Cays Proceedings are 
printed. e ent MTS 
In a Book, entitled, Lieut. Col. John Lilburn 
Fried and Caſt, or his Caſe and Craft diſcovered, 4to. 
1653. is recited ſome of his ſpeeches at his Trial, and 
Ammadverſions on them; which ſhews that the 
Colonel made a notable Defence, His Speeches, as 
mentioned in that Book, page 125, Sc. are as fol- 
low ; ; 9 

Concerning the Act whereupon he was indicted, 
this he ſaid; it was a lye and a falſhood : an Act 
that hath no reaſon in it, no Law for it; it was 
done as Phareah did; reſolved upon the queſtion, 
that all the male children ſhould be murdered. That 
if he ded upon this Act, he died upon the ſame 
ſcore that Abel did, bring murdered by Cain. That 
the Act was a void Act, a printed thing, there be- 
ing no one punctilio or clauſe in it, grounded on 
the Law of England, and that it was an unjuſt, un- 
righteous, and treacherous Act, and that he doubted 
not to ſhatter that Act in pieces. That they could 
not make an Act of Parliament, ſince the King's 
Head. was cur off. . 

By the ſame Law they voted him to death, they 
might vote his honeſt twelve Jurymen 

He ſaid, Ihe Parliament before the King's head 
was cut off, and the Members taken out, were in 
their purity, a gallant Parliament, who were tender 
of the liberties, afid welfare of the Nation, and 
walked in the ſteps of their anceſtors, and fore-fa- 
thers ; then were the days of their virginity, they 
made good and righteous Laws, and then they had 
no force upon them. But ſince 1640, and 1641, 
there have been no good Laws made. 

He affirms, that it was no lawful Parliament, that 
made that Act. Again, the Parliament that made 
this Act of Baniſhment was no Parliament, I will 
prove it: And the Parliament were rather tranſ- 

reſſors than I. Again, admit the Parliament le- 
gal, tbey had no power to ſend for me. If there were 
any Judicatory in Parhament, it was the Lords 
Houle, not the Commons. (2-5 
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As for all Parliaments in general, he ſaid Patlia- 
ments were a delegated power, and ought to give 


a reaſon of all they do; and that it was not in their 


n he had proved in his Plea at large, be- 
re the Lord Chief Juſtice Rolls, and Mr. Juſtice 
Bacon, May 18, 1647 ;) nor had they the leaſt jy. 
ri ſdiction, to ſentence him, or any of the leaſt free. 
born Engliſbmen ; unleſs it be their own Members, 
That all crimes whatever, were to be heard, deter- 
mined, and judg'd at the Common-Law, and no 
where elſe. Acts of Atrainder were not lawful. 
Speaking to the Lord- Mayor; This is the ſtran- 
geſt thing (ſaith he) that ever I ſaw, that a man myſt 
be cheated of his life. Good, my Lord-Mayor, 
you have made yourſelf a party in my caſe, and 


taken a wrong Jobs Lilburn; and if you do not 


make me hang, you are afraid of yourſelf. You 
make the land groan under your burthens and op- 
preſſions; I defire you will not deny me my right, 
that I may not loſe my life in the reſolve of a que- 
ſtion, That John Lilburn ſhall be hanged $5 which 
in time may come to murder your poſterity, and the 
poſterity of thoſe that hear me this day. 

He told the Lord Keeble, that he had nothing to 
do to judge him, being a party, and had a ſalary 
of a thouſand pounds per annum from the State. 

To Mr. Pridaaux, ' Attorney-General, he ſaid, 
you are a blood thirſty man, and you come here to 
juſtify your unrighteous Act; and I hope the Jury 
will take notice of all your violence. It is the ad- 
miration of my ſoul, that he ſhould be a Judge in 
his o'vn caſe; to have a man ſit as my Judge, that 
thirſteth after my blood. 0 

He ſaid; that the army (many of them) have 
been very good inſtruments, for the good of the 
Nat on, to deliver us from Tyranny : I wiſh ther 
is not a greater than they delivered us from. | 

For the Jury, he called them, his honourable - 
Jury, and ſaid, they were the Keepers of the Li- 
bertics of Exgland; and will make it appear that 
the Jury are the Judges of the Law, as well as of 
the Fat. WY 09034 3 FSR 

Moreover, he charged them to conſider whether 
if I die on the Monday, the Parliament on Tueſday 
may not pals ſuch a ſentence againſt every one of 
you twelve; and upon your wives and children, and 
all your relations; and then upon the reſt of this 
City, and then upon the whole county of Middle- 
ſex, and then: upon Herifordſbire; and fo by de- 
grees there be no people to inhabit Exgland; bur 
themſelves ? 

I call Jehovah to witneſs (faith he) and do here 
proteſt before God, Angels and Men, I am not the 
perſon intended to be baniſhed by that Act; ſpeak- 
ing of the Act whereupon he was indicted, | 


The Jury having acquitted him, were ſummon'd 

before the Council of State, on the 23d of Auguft, 
1653; in purſance of an order of Parliament, of 
the 21ſt, to anſwer for their conduct. 
The examination of which Jury is printed in State- 
Trials, Vol. I. page $1, 82. Exit. 1730. after his 
Trial at Guildhall in 1649, for High- Treaſon; to 
which the Reader is referr'd. But for what reaſon 
the examination of his Jury in 1653, is there in- 
ſerted (having no relation to that Trial) would be 
difficult to tell. 5 1 
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XXVII. The Trial of MILES SINDERCOME, alias 
FISH, at the Upper-Bench, N eſtminſter, Feb. 9, 


for High- Treaſon. 
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 - Before the Lord Chief. juſtice Chun, and Mr. Juſtice ur burton. 


EBANUARY 1656. Miles Sindercome was 

committed cloſe Priſoner-to the Tower of 
London, for High-Treaſon; and Sir 
John Barkſtead, Knight, Lieutenant of 
the Tower, gave order to Mr. David Steer, one of 
the Warders of the Tower, to be his Keeper; with 
ſtrit orders from the Lieutenant, to be moſt care- 
ful of him. But Mr. Steer perceiving the deſpe- 
rateneſs of his diſpoſition, by many violent and 
threatning ſpeeches, which he often uſed, acquaint- 
ed Sir Fobn Barkſtead therewith, and deſired more 


aſſiſtance, as well for the ſecurity of his own Per- 


ſon, as of the ſaid Priſoner. Wherefore, from 
that time forward, a guard of a Commiſſion- Offi- 
cer and Soldiers, were ordered tb aſſiſt the ſaid 
Keeper, and ſecure the Priſoner ; ſo that Sinder- 
come finding no means poſſible for him to make an 
eſcape by force, endeavoured afterwards to cor- 
rupt his Keeper, offering him two hundred pounds, 
or ſo much as his place ſhould be worth, to aſſiſt 
him in making his eſcape; and deſired him, if he 
would undertake the matter, to furniſh him with a 
black ſuit of clothes, a peruke, and a ſhort dag- 
ger, to paſs him through the water-gate, within 
the Tower, and ſaid, that then he would trouble 
him no further, but kill any man that ſhould op- 
poſe him in going. But his Keeper faithfully diſ- 
charging his truſt, not only refuſed this proffer, but 
acquainted the Lieutenant therewith z who was 
therefore more vigilant and careful for his ſecurity. 
The Officers and Soldiers that daily attended in his 
- Chamber with him, would often adviſe him to make 
his peace with God, and to look after the eternal 
concernments of his Soul; which diſcourſe he would 
always divert by the ſpeaking of his own: valour and 
courage, and how many. he had ſlain, while he was 
a Soldier, boaſting greatly therein, and of his 
knowledge in the Law of this Nation : And would 
often ſay, That he doubted not to make a very good 
defence, if he might be tried by a Jury, according 
to the ancient Law of England, and to come off as 
well as Jobn Lilburn. 


* The principal Perſon employ'd in the traitorous defi 
rate Fellow, named Sindercome, one who heretofore had 


about two years ago caſhier d by General Monke, among others in Scotla 


i their work, 
322 Den Alonſo, the fate Ambaſſador of Spain in England, return d 


were engag'd in the Buſineſs. For the 
rections thence from time to time, and for 


them over Sums of Money, with which they were enabled to proceed. 


February 6, 1656. Miles Sindercome had notice of 
his Trial, to be the next Monday following, and had 
liberty given to prepare himſelf for it; and for that 
2 to ſend for, and converſe with, what pet- 
ons he would; and to have the uſe of „ ink, 
and paper, and to write as he pleaſed; which he 
had, and did uſe accordingly. a a 


February 9, 1656. Sindercome was brought to his 
Trial at the 1 Bar in Veſtminſter-ball, 
the particulars whereof are as follow. 


The Indictment was for High- Treaſon, to this 
effect, vis. | 


AT Miles Sindercome, alias Fiſh “, and one 
William Boyes, with divers other Rebels and 
Traitors, againſt the Lord Protector, and Government 
of the Commonwealth ; not having the fear of G 
in their bearts, but moved and ſeduced by the inſtiga- 
tion of the Devil ;, on the 17th of September, 1656, 
and divers other days and times, as well before as af- 
ter, ai Weſtminſter, and divers other places in the 
County of Middleſex, falſely, maliciouſly and traito- 
roufly did conſpire, compaſs, and imagine the death 
the ſaid Lord Protector; and to ſubvert and alter 
the Government of the Commonwealth, and to raiſe 
War within che ſame. | | 


For effecting whereof, 


1. They took a room in the bouſe of one Edward 
Hilton, and divers rooms in the houſe of one James 
Midhope, in Weſtminſter ; whither they brought 
Guns, Harquebuſſes and Piſtols, charged with leaden . 
Bullets, and iron Slugs, to ſhoot, kill and murder 
bim. | | 
2. January 1, 1656, They ded Horſes and 
Weapons of War ; and, pre 
3. Took a houſe and banquetting-houſe at Hammer- 
ſmith, of one Henry Busby, for the ſame ' purpoſe. | 

4. January 9, 1656. They conſpired to burn 
Whitehall, where bis Highneſs was in his own per- 

| ſon ; 


Cc 


, for the deſtruction of his Highneſs's Perſon, was a notable deſpe- 
a Quarter-Maſter under Sir John R 


lde in the Army, and was 
nd. He aſſociated to himſelf one Cecil, and many others 
they held correſpondence with ſome in Flanders, received di- 


See a Brief Relation of the late dangerous Plot. Printed 


in a further Narrative of the Paſſages of theſe Times in the Commonwealth of England, pag. 7+ 
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fon; and to that end brought a basket filled with Match, 
Brimſtone, Gunpow 
and. Materials, and ſet the ſame on fire in the Cha el 
there; to the great danger and diſquietment of bis 
| Highneſs, and ill example of others, in contempt of 
the Law, againſt their due obedience to his Highneſs 


and Government, againſt the peace, and form of the 


Statute, &c. 
Thus far the Indictment. 


Whereupon being arraigned, he pleaded Not 
Guilty, and for his Trial, put hi 
Country, and the iſſue being joined, there was im- 
mediately impannell'd a Jury of Gentlemen of 
worth and quality; to paſs upon his Life and Death : 
he challenged ſeveral of them; and twelve being 
ſworn (with his own conſent) his Highneſs's At- 
torney-General (the Indictment being opened) pro- 
ceeded to the Evidence, which was very full and 
clear, and two Witneſſes at the leaſt to all the points 
of the Indictment, with many vating circum- 
ſtances: the particulars whereof are herein after 
mentioned. 


The Evidence to prove the Indiftment. | 

HERE was one Toope of his Highneſs's Life- 
4 rd, who was drawn into the buſineſs; and 
he proved fully, 1. What perſon Sindercome is; how 
he inveigled him, the ſaid Toope, with money in 
hand, and RM of more, and great preferment, 
to join wit 
Spain could never obtain a peace with us, till he 
were taken out of the way. 2. The circumſtances 
of time, place, means and manner deſigned for this 
murder. 3. That he, the ſaid Toope, was to give 
notice when his Highneſs went forth; and at what 
end of the Coach he fat. 4. Their buying and 
keeping of fleet horſes. 5. Their intent to fire 
Whitehall, the fire-work placed in the Chapel; and 
other circumſtances. 6. Sindercome*s reſolution, if 
the fire did not take, to kill the Protector, what- 
ever came of it, 

Alſo one John Cecil proved the whole deſign of 
Sindercome, and Beyes, how long it was in hand; 
that Sindercome engaged him, the ſaid Cecil, in it; 
what words were uſed, how it ſhould be done; 
what the conſequence of the murder would be; the 
money provided, and that when it ſhould have been 
done, he, the faid Cecil, was deſigned to go to Col. 
Sexby, and to ſhare with Sindercome in his honour 
and profit. That the firſt thing agreed on, was to 
provide good horſes. What moneys were paid by 
Sindercome ; Sindercome's reſolution to aſſaſſinate his 
Highneſs when he went abroad; and the manner 
how. That they were upon the road five or fix 
times on purpoſe ; and in \/ 1g with ſwords, 
and piſtols charged, and had notice given them by 
Toope of his Highneſs's coming. That the hinges 
of Hyde-park Gate were filed off, in order to their 


In Col. Edward Sexby's Narrative, which he delivered to Sir Jab Barkfead, Lieutenant of the Tower, O2. 12, 16; 
ed in 4 further Narrative of the Paſſages of theſe Times in the Commonwealth of England, pag. 21. he ſays, Sir Jobn, 
ilty of the whole buſineſs of Sindercome, as to the deſign of killing the 


« you to tell you, that I am 


7% to that purpoſe I furniſh'd Sindercome with about 500 J. in Money, and alſo with Arms, and ti 
„ * he d not reveal the deſign.” And further be ſaid, © The 
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der, and other combuſtible Stuff ' 


If upon. bis 


him to murder his Highneſs ; ſaying, 


8 Car. II. 


eſcape. That they took an houſe with a banquet- 
ing-houſe at Hammer/mith, to ſhoot him with Guns, 
made on purpoſe to carry ten or twelve bullets at a 
time, That Toope was to give notice of his High- 
neſs's paſſing that way; and at which end of the 
Coach he ſat. That he, the ſaid Cecil, ſaw one of 
the Guns provided, which would carry twelve car. 
bine bullets and a ſlug. He ſpake fully to the de- 
ſign of firing Whiteball; deſcribed the firework 
prepared, and the nature and intention of it, and 
other circumſtances. Moreover, that Boyes aſſur'd 
them, that when the Protector ſhould be diſpatch- 
ed, forces would come from Spain and Flanders , 
and a great part of the Fleet would fall off, And 
that he believed Sexby to be the main agent here- 
in at Brufſeis*. He proved alſo the diſcourſe 
Boyes had about ſeizing Portſmouth, or ſome other 
port in the Veſt, and of a great ſum for that pur- 
poſe, That thirty or forty are engaged in this de- 
ſign to kill the Protector, and it was ſo ordered, 
that not above two ſhould know each other, until 
the matter ſhould be ripe for execution; and that 
Boyes knew the whole number. | 

He ſpoke fully to that deſign to kill his Highneſs 
the firſt day of the Parliament; and their taki 
houſes for that purpoſe at Veſtminſter; and bring- 
ing arms thither, and other circumſtances +. 

That Boyes goes by ſeveral names, and in ſeveral 
habits; ſometimes as a poor Prieſt in ragged clothes: 
ſometimes well clad as a Gentleman. 

It was further proved by the ſaid Fobn Cecil, and 
Col. James Midbope, that in order to the deſtroyi 
of his Highneſs, he, the ſaid Cecil, Sindercome, an 
Beyes, took the ſaid Midbope's houſe near the Abbey 
at Weſtminſter ; and when they took it, Sindercome 
called himſelf Jobn Fiſh, Clerk to one Mr. Havers, 
a pretended Gentleman of —.— z and Cecil went 
by the name of Mr. Havers's Coachman. | 

It was proved likewiſe, that the firſt day of the 
Parliament, after they had taken Midbope's houſe, 
he being there; Sindercome and Cecil went thither to 
him, from one Edeward Hilton, a Sempſter's houſe 
in King-ftreet, Weſtminſter, where they left a great 
trunk full of arms, brought from Flanders; and 
carried with them in a viol-caſe, one harquebuſs, 
and ſome piſtols, charged with leaden bullets, and 
ſlugs, about Sermon-time, to Midbopes houſe 
which they found very convenient for their purpoſe, 
and reſolved to buy it, and to build a room in the 
yard next the ſtreet ; there being ſeveral back-yards 
and doors: and reſolved alſo to ſecure Midbope, or 
otherwiſe to deal with him that he might not diſco- 
_ them, nor hinder their deſign 4. ; 

t was proved moreover, by Cecil and Midbope, 
that Ned ay being ended, al chown of them, viz. 
he, the ſaid Cecil, Sindercome, and Boyes, went into 
the yard of the houſe next the Abbey, to ſhoot his 
Highneſs, as he paſſed from the Abbey to meet the 
Parliament in the painted Chamber; and a 

e 


: your 
ent to 
rd Protector, c. and 


him to an Engagement, that 
tters they have of mine, they could not prove them to be 


% mine; but by my own Confeſſion, which I now confeſs, and acknowledge that they are mine. And that I was with Charles 
« Stuart, and acquainted him, that I was an enemy to the Lord Protector; and | alſo declare that I received a large ſum of 


* trom the Spaniard, to on my faid d 


Killing of the Lord Yroteor, and 


y what other ways | had in deſign ; and to that end, the better to e 


n, and to make what Confuſion I could in Exg/and, by endeavouring the 


it, I came into 


* England in a diſguiſed Habit, and was the — 1 in putting on others in the ſaid deſign.” And Page 22. he fays, * That 
| 


« he was the only Man, tha: ſet on Sindercome to ki 


« and ſaid, he was ſtill of that Judgment; yet ſaid, it was both fooliſhly and knaviſhly done in that 
— Death.” This Col. Sexby died a Priſoner in the 7 _— I 
+ This 3izdercome ad engaged to kill General Monk in \cor/ard, and would have engaged the ſai 
$ Hilton depoſed fully concerning the Viol- caſe and Trunk of Arms. 


* nant of the Towey. touching Sin 


the Lord Protector; and that Book, called Killing no Murder, he owned: 


to charge the Lieute- 
, 1657. 


Book 
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J Mr. il therein alſo. 
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end, he, the ſaid Cecil, ſtood on the wall with his 
iſto] charged, and Sindercome walked in the yard; 

t other company coming in thither, they were 
prevented, and Boyes went out of the yard into the 
throng of people. 

It was further proved by Cecil, that this enter- 

ize not ſucceeding, they reſolved to murder his 

ighneſs ſome other way, to- wit, to furniſh them- 
ſelves with fleet horſes, to kill him as he rode forth. 
That Sindercome engaged Toope, who conſtantly gave 
him notice of the Life-guards going abroad, or of 
the ſaddling of the Pad Nags. 

That the firſt time they rode forth to kill him, 
was the latter end of September laſt (viz.) the Satur- 
day after he had left going to Hampton-court. 

That the ſecond time was when he rode to Ken/ing- 
ton, and thence, the back way to London. 


The third time, when he went to Hyde-park in 


his Coach. | 

The fourth time, when he went to Turnbam- 
Green, and ſo by A#on home; at which time the 
rode forth to kill him, and reſolved to break . 
all difficulties to effect it. | 

The fifth time when he rode into Hyde-park, 
where his Highneſs alighting, aſked him, the ſaid 
Cecil, whoſe horſe that was he rode one, Sindercome 
being then on the out-ſide of the Part; and then 
Cecil was ready to have done it, but doubted his 

horſe, Having at that time got a cold. 
That Sindercome rode forth once himſelf to kill his 
Highneſs, and told Cecil of it. 

That all proving ineffectual, they reſolved to de- 
iſt till the Spring, and in the mean time to fire 
Whiteball. 

That the ſaid Cecil put on a thin holland hirr, 
and thin clothes, for his better eſcape, when he rode 
forth to kill his Highneſs; and prepared his horſe 
as if he had been torun a race. 

To prove the taking of the houſe and banqueting- 
houſe at Hammerſmith, of Henry Busby, Coachman 
to the Earl of Salisbury; there was beſide Cecil, the 
teſtimony of Henry Busby himſelf, William Page, 
and William Neal, Sindercome's ſervant. 

To prove the baſket of ſtuff for firing the Cha- 
pel, there was the teſtimony of Cecil and Toope, and 
others who were perſons of quality. | 

To prove the buying and ceping of the wells 
there was the teſtimony of Henry Busby, who ſo 
them one horſe for fourſcore pounds; alſo of Mil- 
liam Page, and William Neal, Sindercome's ſervant. 

To prove the hinges of Hyde-park gate being 
filed off, and the pales cut, there was the teſtimony 
of Jobn Cecil and Thomas Shell. 

The Priſoner ſeeing the Evidence fo clear againſt 
him, had nothing material to ſay for bimfelf by 
way of defence, yet carried himſelf very inſolent at 
the Bar z and when the Court aſked him touching 
any of che matters proved againſt him, he would 
confidently deny what was laid to his charge. And 
after all the Evidence given, and the Priſoner heard 
what he had to ſay for himſelf ;-the Court ſum'd up 
the whole to the Jury of Life and Death, and de- 
clared, that by the Common Law, to compaſs or 
imagine the death of the chief Magiſtrate of the 
Land, by what name ſoever he was called, whether 
Lord - Protector or otherwiſe, is High-Treaſon ; he 


* Mr. Whitlock, in his Memorials, Page 654. Feb. 9, 1656. Sindercome was tried at the U 
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condemned to be hanged, drawn, and 


of the M by what name foever he was called, whether Lord Protecbor, or otherewiſe, is 


Starute 25 Edw. III. was only declaratory of the Common Law. 


for H igh-Treaſon. 
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being the chief Magiſtrate, and the Spring of Juſ- 
tice, in whoſe name all Writs run, all Commiſſions 
and Grants are made: and that the Statutes of Trea- 
ſon made 25 Ed. III. as to this, did only declare 
what the Common Law was; before the making of 
that Statute, and was not introductive of à new 


Law®*: and more to that effect; and then proteed- 


ed to Judgment againſt the Priſoner, in this manner. 
We SunTEnce. 


JT is confidered by the Court, that the ſaid Miles 
Sindercome, alias Fiſh, be ſent from bence to the 
Priſon in the Tower of London, from whence be 
came, and from thence be drawn upon a burdle througb 
the fireets of London to Tyburn; there to be hanged 
on the Gallows until be be Lalf dead, and then to be 
cut down, and bis intrails and bowels taken out; and 
burnt in bis own fight, and bis body divided into four 
arters, and be diſpoſed of as his Highneſs the Lord 
rotector fball think fit. 


The ſame day, after he was brought back again to 
the Tower, he was much inraged, and in a great paſ- 
ſion; his Keeper, and Elizabeth Herring, one of h his 
Siſters, being in the chamber with him, he did ſwear, 
That they ſhould never bave bis life; and then deſired 
his Keeper to help him to ſome poiſon, that he might 
make away himſelf: which he refuſing, Sindercome 
then defired his Siſter to buy him ſome, for the 
ſame purpoſe. But ſhe crying at that preſent; gave 
him no anſwer ; but taking her opportunity (when 
the Keeper did not fo much mind them) had ſome 
private diſcourſe with him (which cannot be known 
ohne was Hr N ater, his * Siſter 

im, an ore her go e to his Keeper, 
ſaying, Lord, what Pall 7+ Di you bear what 
- rotber ſaid of the Poiſon? Thereupon; the 

per 8 her not to bring him any, telling 
her, if her Brother were poiſoned in his houſe, he 
would accuſe her for aſſiſting him in it. | 

The Lieutenant of the Tower then being fully ac- 
quainted with the deſperateneſs of Sindercome, com- 
manded a file of Soldiers to watch in the room be- 
low his chamber, and a Guard of Officers to be 
with him in his chamber, that all means for the 
making his eſcape might be prevented. * 

Sindercome the ſame day endeavoured to corru 
his Keeper, as formetly, and with much earneſtneſa 
preſt him to be helpful to him in his greateſt diſtreſs 3 
and aſked, if it were not poſſible for him to make 
an eſcape, telling him, if he would aſſiſt him in it, 
he would make good to him two hundred pounds 
that night: and if he would go along with him, he 
would make that two hundred pounds, ſeven hun- 
dred pounds, or what more he ſhould deſire; far- 
ther requeſting him to furniſh him with a black ſuit, 
peruque, and dagger, for that purpoſe. But by 
reaſon that the Officers aforeſaid, were in the cham- 
ber with hit, he had not liberty ſo freely to diſ- 
courſe with his Keeper about this buſineſs as he de- 
ſired, and therefore eatneſtly deſired the ſaid Guard 
of Officers, and all in the chamber with him, to 
withdraw; in which time he wrote and delivered 

rivately to his Keeper a note, whereof the next fol- 
wing words is a copy, 


| My. 
ä pper-Bench Bar, found guilry, and 
Court declared, That by the Common Law, to 5 or imagine the Death 
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| Mr. Steer, WG | r 
OU ſee my condition, it is no time to dally with 


2 it; Thave already provided two hundred pounds 


for you; and if you will let me make my eſcape, and 
that you will go with me, or ſet me forth, I ſhall 
give you, were it five hundred pounds more, 1 do not 
care: if you will do any thing, let me know your 
mind ; I hope God will work my deliverance by your 
means ; let me hear your judgment, that we may con- 


"clude ; for if you and ] do conclude, I will have other 


clothes brought into the room below, with a peruque, 
and I will take up a board (meaning, as is conceived, 
one of the boards of his chamber, to go down into 
the robm below it, where his black clothes ſhould 
lie; though therein he would have been fruſtrated, 
by reaſon of the file of Soldiers, which the Lieute- 
nant had commanded to watch there) and I do judge 
"that muſt be the way. For God's ſake do what you 
can, and do not diſtruſt my not performing to give you 
the money; for I can this night order you two bundred 


| Pounds to any body that you ſhall appoint : but if you 


Fou may obſerve, that the reaſon of his breaking 
off ſo abruptly, was, that the Guard of Officers 
whom he had for that time deſired to withdraw, 
finding that he made them ſtay ſome what longer 
than ordinary, preſt in upon him, ſo that he had 
not time to write further, His Keeper for anſwer, 
endeavoured to take him off from thoſe thoughts, 
telling him the impoſſibility of it, and deſired him 
to conſider his preſent condition, and prepare him- 
ſelf for another world; whereupon Sindercome find- 
ing he could no ways prevail, moved theſe things 
no more afterwards. _ A Kok 
From which time, ſeveral pious and able Di- 
vines, ſome of which were appointed by his High- 
neſs, and others that were deſired by the Lieutenant 
of the Tower, daily came to him; as Mr. George 
Griffith; Mr. Thomas Brooks, Mr. Jobn Hodges, Mr. 
Slater, Mr. Barker, and others. But before they 
or any others entered into diſcourſe with him, he 
would wave all queſtioning of him about the buſi- 
neſs for which he was condemned: they laboured 
much with him for his ſoul's good, but with no ſa- 
tisfaction to the greateſt part, and with very little to 
others of them ; he having before declared his judg- 
ment, or rather opinion, by reaſon. of his uncon- 
ſtancy and unſettledneſs in them, ſometimes owning 
the. univerſal point of redemption ; at other times, 
that the ſoul died with the body, or ſlept with the bo- 
dy till the Reſurrection, and then it may be it ſhould 
riſe ; that by the grave Hill was meant; with ſeve- 
ral_other deteſtable tenets. And indeed there is 
ſcarce any erroneous opinion known in our times, 


that he had not a general notion of, and would pre- 


rend unto. .In ſeveral of his diſcourſes with thoſe 
Miniſters, he would not hear but that Judas was in 
as good a condition as Peter; and of that in the 
17th of Jobn, v. 12. where Chriſt ſaith, bile I 


was with them in the world, I kept them in thy name; 


thoſe that thou gaveſt me 1 bave kept, and none of 
them is loſt but the Son of Perdition, that the Scripture 
might be fulfilled: he would ſay, it was meant to all 


men, who as they were ſinners, were Sons of de- 
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ſtruction and perdition, And as to that Text, 
ſpeaking of the diſciples, which ſaith, one of them 
was a Devil; he would ſtartle and ſay, it was a 
rugged and harſh ſaying. He would x. bs, put it as 
a caſe to them, whether for any perſon to contrive 


the death of another, and not to act it, were puniſh- 
able by man? and being as often reſolved, and told 
of the Laws made in that caſe ; he would anſwer, 


that which they alledged was but the Law of man, 
and that Thoughts were not to be puniſhed by man, 
but God who alone knew them. 


Friday i gib of February. 

Afterwards. he' had notice given him, that the 
next day was appointed for his Execution; and a. 
bout eight o*clock' that night, the Guard of Officers 
in his chamber.were Captain Henry Sharp, Captain- 
Lieutenant William Fofter, Enſign Philip Brown, 
Serjeant Nicholas Stock, and his ſaid Keeper. And 
prefngy alter they came into the chamber, three 

omen came to him, two whereof were Sinder- 
come's Siſters, and the other one ſaid to be his Sweet- 


heart, who expreſſed trouble and ſorrow, lamenting 


his condition. And one of his ſaid Siſters, named 
Elizabeth Herring, told him, She had rather ſee bim 
die before ſhe went from him, than be ſhould die |» 
barbarous a death as was intended bin, or to that ef- 
feet: whereupon the Officers minding her expreſ- 
ſions, took what care they could to prevent her, in 
giving him any thing ; and as ſoon as the ſaid wo- 
men werere gone carefully ſearched the room. Then 
Sindercome deſired the Officers and his Keeper to 
withdraw, that he might be private z in which'pri- 
vacy, he continued about a quarter of an hour, 
then came to the chamber-door, ſaying to the ſaid 
Officers that ſtood without, They might come in, for 
be had now done; which words being not uſual with 
him, were obſerved by moſt of them, The firſt 
that went in, found him rubbing his hands with his 
handkerchief, and wiping his noſe and mouth there- 
with ; and he walked a turn or two about the room, 
and then took the Bible, and ſat down reading 
therein. A while after, he ſtarted up ſuddenly, ſay- 
ing, be muſt go to bed: and therewithal he undreſt 
himſelf, and went into his bed. The ſaid Guard 
of Officers in his chamber, being then diſcourſing 
together, Sindercome (a quarter of an hour after he 
had lain ſtill) diſcourſed very freely with them, of 
what they were talking. About which inſtant of 
time, orders were ſent from Sir John Barkſtead, to 
the ſaid Officers, to be careful that he ſhould not 
make away himſelf “ by poiſon, in regard it was the 
laſt night he was to be there; and they ſhould dili- 
gently ſearch all places of his chamber, and about 
his bed to prevent it. But preſently after, Sinder- 
come fell aſleep (as was thought) and ſnorting ſome- 
what unuſually, one of the Officers deſired his 
Keeper to take a candle and look upon him; which 
he did, and found him almoſt dead there, which 
prevented thejr further ſearch. Whereupon a Sur- 
geon was immediately ſent for, who applied medi- 
cines to him; notwithſtanding which, after he had 
continued' in that condition ſpeechleſs about two 
hours, he died f. | 


February 


.'* Sindercome had been an Apprentice to a Chirurgeon, near St. Catherine's at the Toxver, and ſo it was probable had more than 


ordinary knowledge of Poiſons. 


++ Lord Clarexdon in his Hiſtory of the Rebellion, Vol. III. Part 2. (8vo. Edition) Page 646, 647. ſays, Sindercome was a very out 
Man, and one who had been much in his (Cromwel/'s) favour, and who twice or thrice, by wonderful and unexpected Accideats, 


been diſappointed in the minute he made ſure to kill him, and (that Cromwe/!) had caus'd him to be app 
olute in his Examination and Trial, as if he thought he ſhould Kill be able to do it; and it was manifeſt that.he had 


was ſo 


4 


rehended ; his behaviour 


— 


February 14, 1656. 

The Coroner's Inqueſt, conſiſting of Merchants, 
and other ſubſtantial Houſckeepers of the Tower Li- 
berty, had in charge to inquire of the manner of 
Sindercome's death, which they diligently attended; 
and all ſuch witneſſes as could ſpeak materially 
thereunto, were examined by the Coroner, And 
although there were then very ſtrong preſumptions 
that he had poiſoned himſelf ; yer in regard the 
Surgeons, Who had then only opened his body, and 
finding no uſual ſymptoms accompanying the taking 
of ſharp poiſons, could not poſitively deliver their 
opinions, otherwiſe than hereafter is expreſſed, the 
Jury deferred the giving up their verdict till Monday 
tollowirg. | 

The ſame day afterwards, at the deſire of the 
Lieutenant of the Tower, Sir Richard Napier, Doc- 
tor of Phyßck, and Doctor Fern, Reader of Ana- 
tomy at Greſbam College; opened Sindercome's head, 
and gave their opinions thereof alſo. Which was 
likewiſe afterward viewed by Mr. Charles Stamford, 


Mir. Nicholas Brei bers, Wardens to the Company 


of Surgeons; and Mr. Laurence Loe; all able and 
knowing perſons in their profeſſion, which remain 
with the laid Coroner under their hands, 


February 14, 1656. | 
Being then deſired by Sir bn Barkſead, Kat. 
Lieutenant of the Tower, to ſce the head of Miles 
Sindercome opened, his body having been opened 
before our coming, by the Surgeons, and to give 
him our obſervations and ſenſe thereof: 


A found the Brain much inflamed, red, and diſ- 
tended with Blood, ſwollen as full as the Skull 
could well bold; beſides much grumous and cladded 
Blucd out of the Veins, which muſt be the effect of ſome 
very violent and preternatural cauſe. Yet are we not 
able paſitiveſy to determine what that is, or whence it 
did proceed, the motion being much mare ſudden and 
violent than that of Apoplexies, and other known diſ- 
eaſes of the Brain, except when cauſed by contuſion 
and other the like extraordinary viclences, 


Richard Napier, 
Chriſtopher Fern. 


E. whoſe names are bere ſubſcribed, being or- 

dered to open the body of Miles Sindercome, 
Priſoner in the Tower of London, ds hereby declare, 
according to the beſt of our judgments and experiences, 
That we cquid not find out or diſcover any, the u ual 
or common ſymptoms or efſetts, accompanying the taking 
of known and ſharp poiſons, cauſing ſudgen aeath ; 
but by the diftention and ſwelling of 1h: Brain, and 
Veſſels in the Head, with much caagulated bloed which 
we ſound there, more than in ordinary diſeaſes, our 
opinions are, that the. ſaid Priſoner bath cauſed the 
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of bis death. | 
Charles Stamford, 
Nicholas Brethers, 
Laurence Loe. 


February 15, 1656, 

Being Sabbath-Cay, Sindercome's Keeper, with, 
others, having removed the body out of the chams. 
ber where he died, into a more airy place, and taken. 
ſeveral things out of that chamber, removed the 
Cloſe-ſtool, and under it was found a Paper ſubs; 
ſcribed with his own hand, as followeth 


O D knoweth my heart, I ds take this courſe, Je- 

cauſe I would not have all the cpen ſhame of the 
World executed upon my body : I defire all good people 
not lo judge amiſs of me; for I do not fear my Life, 
but do truſt God with my Saul. I did this thing with» 
out the privity of any perſon in the world: I do, be- 
fore God and the wyorid, clear my Keeper, 
Mother, or Brother, or any other of my Relations, 
but it was done alone by myſelf. 1 ſay by me, —— 5 


The 13th day, 1636. 
a Miles Sindercome. . 


February 16, 1636. 

The Jury fate again according to adjournment 

: OE 2 

to whom the aforeſaid teſtimonies of the Phyſicians 
and Surgeons, and alſo Sindercome's own note were 
apparent; ſo that they did then unanimouſly reſolve 
and agree, that he, by ſome extraordinary means 
had cauſed his own death, and that they verily be- 


- 
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ſame by ſome extraordinary meant, for the baſtening* 


J Wardens. 


my Sifters, 


lieved the ſame to be by poiſon. ' But for their fur- 


ther direction, as to the formal part of their ver= 
dict, they at that time deferred the giving of it, and 
adjourned till ſeven o'clock the next morning, at 
the Lord Chief-Juſtice's houſe, where they accord- 
ingly met; and having received his Lordſhip's di- 
rection, touching matter of form, did all unani-· 
moully agree on, and give up their verdict, tg the 
effect following; | . | 


February 17, 1656. 


Middleſex WI find that upon the 14th day 


of February, in the year of our 
Lord, 1656, about the hour of nine in the night, 
Miles Sindercome, otherwiſe b, late of the Pariſh 


of Peter in Bonds, in the County of Middleſex ; 


God not having before his eyes, but by the inſtiga- 
tion of the Devil being moved and ſeduced, at the 
Tower of London, in the Pariſh and County afore- 
ſaid, feloniouſly, wilfully, and of his malice to- 
wards himſelf aforethought, as a Felon againſt 
himſelf, then and there feloniouſiy upon himſelf 
did make an aſſault. And that the ſaid Miles Sin- 

dercoms 


coca Aſſaciates, who were undifcoreer'd and as reſolute as himſelf; and though he Cromwell) had got him condemn'd to die, 
the Fellow's carriage and words were ſuch, as if he knew we!l how to avoid the Judgment; which made Cromavell believe that 


a Party in the Army would _—_— his reſcue. 
Tower, and three or four of the 


Sindercome to ariſe in the G 
that he hoped, that, at his Deat 


Whereupon he gave ſtrict charge 
uard always with him day and night. 
Cremewell was moſt confident of, were placed upon the Tower Hill, where the Gallows was erected. But when the Guard 
they found him dead in his bed, which gave trouble exceedingly to Cromwell: for beſides 
, to avoid the utmoſt rigour of it, he would have confeſs'd many of his Confederates ; he now 


that he ſhould be carefully look'd to in the 
At the day appointed for his Execution, thoſe troops 
callꝰd 


found himſelf under the reproach of having caus'd him to be poiſon'd, as not daring to bring him to public Juſtice ; nor could 
N faporet that ſcandal. It appear d upon Examination, that the night before, when he was going to bed in the preſence of 


uard, his Siſter came to take her leave of him; and upo 
bed, and ſaid, ** This was the laſt bed he ſhould ever go into.“ 


n her going away, he put off his clothes, and leap'd into his 


His body was drawn by a horſe to the gallows where he ſhould 


have been hang'd, and buried under it, with a ſtake driven thro” him, as is uſual in the eaſe of Self-murther : yet this accident 
rplex'd Cromwell very much, and though he was without the particular diſcovery which he expected, he made a general diſ- 


covery by it, that he himſelf was more odious in his army than he believed he had been, 
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dercome, otherwiſe Fiſh, then and there, certain poi- 
ſoned powder, through the noſe of him the ſaid 
Miles, into the head of him the ſaid Miles, feloni- 
ouſly, wilfully,. and of his walice towards himſelf 
aforethought, as a Felon of himſelf, feloniouſly did 
ſmuff and draw. By reaſon of which ſnuffing and 
drawing of the poiſon aforeſaid, ſo as aloreſaid, in- 
to the head f him the ſaid Miles Sindercome ; he the 
ſaid Miles Sindercome, by the ſtrength and opera- 
tion of the poiſon aforcſaid, himſelf did mortally 
iſon; of which ſaid mortal poiſoning, he the 
aid Miles Sindercoms otherwiſe Fiſh, within three 
hours after died. And ſo we find that the aforeſaid 
Miles Sindercome otherwiſe Fiſh, the ſaid 1 3th day 
of Februry, in the year aforeſaid; at the Tower of 
London aforeſaid, in the Pariſh and County afore- 
ſaid, in manner and form aforeſaid, felonionſly, 
wilfully, and of his malice towards himſelt afore- 
thought, as a Felon againſt himſelf, fcloniouſly 
himſelf did kill and murder. We find no Goods 
or Chattels, that the ſaid Miles Sindercome otherwiſe 
Fiſh had, at the time of the felony and murder 
aforeſaid, in manner and form aforeſaid, upon him- 
ſelf done and committed. In witneſs hereof, we 
have hereunto ſet our hand, this 17th day of Fe- 
bruary, 1656, &c. 


And thereupon the ſaid Coroner iſſued forth his 
Warrant for the burial of Sindercome, the Copy 


whereof followeth ; 

Middleſex ,. \ \ T Hereas the Jury impannel'd and 
7 ſworn to * of the death 

of Miles Sindercome, otherwiſe Fiſb, did preſent 

upon their Oaths, that the ſaid Miles the 13th of 


- this inſtant February, did feloniouſly zen him- 
h 


ſelf; Theſe are therefore in the name of his High- 


neſs, the Lord Protector of the Commonwealth of 


England, Scotland, and Ireland, to require you to 
bury the Corps of the ſaid Miles Sindercome, ac- 
cording to Law, in the next common Highway. 
Hereof you are not to fail, as you will anſwer the 
contrary at your perils, dated the 17th day of Fe- 


Thomas Evans, Coroner, 
To the Conſtables and 

Headboroughbs within the 

Liberty of the Tower of 

London. 


On the ſame day, February 17. Miles Sindercome 
aforeſaid, being found to have murdered himſelf, 
his body was according to Law drawn to the open 

lace u Tower- hill, at a horſe's tail, with his 

ad forward, and there under the Scaffold of com- 
mon execution a hole being digg'd; he was turned 
in ſtark naked, and-a ſtake ſpiked with Iron, was 
driven through him into the earth ; that part of the 
ſtake which remained above ground, being all plated 
with Iron. 


The Examination of Elizabeth Herring, the Wife of 
William Herring, of the Precin# of St. Kathe- 
rine*'s, Mariner; taken upon Oath, the 14th of 
February, 1636. 


HE faith, that Miles Sindercome now dead was 

her brother, and that he was a Priſoner in the 
Tower of London, the ſpace of three weeks laſt paſt 
or thereabouts to her knowledge; and that for the 
ſpace of a fortnight ſhe was at the Tower ſeveral 
, 2 
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Sindercome, 8 Car. II. 
times to ſee the ſaid Miles, and could be admitted 
but once to ſee him, until the 5th day of February, 
ſhe this Informant was ſent for to come to the laid 
M:les. When ſhe came to the ſaid Miles, ſhe found 
two Gentlemen in the room with him; who, as ſoon 
as this Informant came in, did ſay unto the ſaid 
Miles Sindercome, that he was not to ſpeak any thing 
in private to this Informant ; then this Informant 
came away. And that ſhe came ſeveral times aſter 
to the ſaid Miles; that on Monday the gth of this 
inſtant February, ſhe came to the ſaid Miles after 
he had received ſentence to die; and lamenting his 
condition, ſhe ſaid, that he would bring his Mo- 
ther's gray hairs with ſorrow to the grave, and what 
an open ſhame it would be to him and all his friends, 
The ſaid Miles Sindercome then did anſwer, ſaying, 
that before they ſhould have his life ſo ſhamefully 
(meaning his Highneſs the Lord Protector, as this 
Informant believeth) he would poiſon himſelf firſt, 
and defired her, this Informant, to buy him ſome 
poiſon, which ſhe refuled. And that at times when 
this Informant hath been with the ſaid Miles, ſhe did 
ſee ſome ſtrange faces which ſhe did not know, and 
that ſhe came every day ſince Monday, once a day 
or more, to the ſaid Miles: and faith, that he the 
ſaid Miles, did not ſpeak any more words to her of 
any poiſon, or any other words of diſcontent, as if 
he intended to deſtroy himſelf ; and that he never 
cid complain to this Informant of any ſickneſs or 
diſeaſes that he was troubled withal. And that on 
Friday the 1 3th of this inſtant February, ſhe being 
alone with the ſaid Miles Sindercome, did perſuade 
him to confeſs who had a hand with him in the plot 
againſt his Highneſs the Lord Protector; that if he 
weuld confeſs, his Highneſs would grant him his 
life, and wiſhed him to truſt to God and man; and 
the ſaid Miles anſwered, he would have it under 
black and white, and that he would truſt no man. 
And that about eight of the clock at night ſhe parted 
from the ſaid Miles, and left him in good health, 
being pe to die, as ſhe thought; and that he 
found in his own conſcience he had made his peace 
with the Lord: and this Informant denieth that ſhe 
ever brought him any poiſon, or did buy any other 
thing to deſtroy him; yet confeſſeth that on Friday 
night ſhe did ſay unto the ſaid Miles, that ſhe de- 
fired with all her heart, to ſee him die a natural 
death in that chamber. And further faith not. 


The Mark of 2 Elizabeth Herring. 


The Information of Martha Wickham, Spinſter, 
taken upon Oath, as aforeſaid, _ 


H E faith, that ſhe hath known Miles Sindercome 

for the ſpace of four years laſt paſt, and that he 
lodged at the houſe of Daniel Stockwel, Haberdaſher 
of Hats on London-Bridge, where this Informant 
lived; and that the night before he was taken into 
cuſtody, and impriſoned, he lay at his lodging in 
the ſaid houſe. And this Informant denieth, and 
ſaith, that ſhe doth not know any of the company 
that uſed to come to the ſaid Miles, while he lodged 
there; and faith, that ſhe hath beet ſeveral times 
to ſee the ſaid Miles at the Tower of London, while 
he remained there; and ſaith, that ſhe doth not 
know of any poiſon, or any other violent thing, 
which was brought or ſent to the ſaid Miles Sinder- 
come, to deſtroy himſelf ; and further faith not. 

Martha Wickbam. 
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The Information of Anne Pierce, the Wife of Stephen Jobn Barkftead, Sir Thomas Pride, or any other 


Pierce, of Deptford, in the County of Kent, Ma- 
riner, taken upon Oath, as aforeſaid. 


HE faith, that ſhe was ſeveral times to ſee 

Miles Sindercome, the time he was in the Tower; 
faith, that ſhe doth not know of any poiſon, or 
any other violent thing that was brought to the ſaid 
Miles to deſtroy himſelf ; and ſhe did never hear 
the ſaid Miles ſpeak any words, as if he intended 
to deſtroy himſelf by poiſon, or any other way: 
and further ſaith not. 


The Mark of A Anne Pierce: 


Middleſex ſſ. The Information of William Foſter, 
taken upon Oath the 14th day of February, 1656, 
before Thomas Evans, Gent. one of \the Coroners 
of the County of Middleſex. 


HE faith, that on Friday the 13th of February, 
about nine of the clock at night, he was in 
the chamber where Miles Sindercome, otherwiſe Fiſh, 
lodged, within the Tower of London; ſaith that the 
ſaid Miles Sindercome did defire this Informant and 
four more that were with him, that they would 
withdraw out of the chamber whilſt he went to 
prayers; and within leſs than a quarter of an hour 
after, he called in this Informant, and thoſe that were 
with him, into the chamber again; and a quarter 
of an hour after that, the ſaid Miles did take a Book 
into his hands to read, and ſaid, that he would go 
to bed, and that that was the laſt night he ſhould 
go into a bed, and the laſt bed he ſhould go into. 
And then he lay down in his bed, and, to this In- 
formant's thinking, fell aſleep 
this Informant defired Daniel Steer, Miles Sinder- 
comes Keeper, to take a candle, and to fee how the 
ſaid Miles did lie in his bed; and the ſaid Daniel 


Steer did tell this Informant, that the ſaid Miles Sin- 


dercome alias Fiſb was almoſt dead as he lay in the 
bed; but the ſaid Miles Sindercome did lie in that con- 
dition ſpeechleſs the ſpace of two hours, and thendied. 


The Mark of F William Foſter. 
The Information of Philip Brown, taken upon Oath 
as aforeſaid. 


E faith, that on Friday the 13th day of Fe- 

bruary, about 'ten of the cloek in the fore- 
noon, he was with Miles Sindercome, otherwiſe ib, 
in his chamber, and ſtaid there at dinner; and in the 
ſame time, while that they were at dinner, the ſaid 
Miles Sindercome did ſay theſe words, that that was 
the laſt meal's meat that ever he ſhould eat, as he 
thought. And after, two of the faid Miles's ſiſters, 
a couſin, and another gentlewoman with them, came 
to ſee the ſaid Miles, and did then perſuade him 
the ſaid Miles, to confeſs to them, and to declare 
whom they were, who had brought him into thoſe 
troubles and forrows that he was like to undergo. 
And he anſwered them ſaying, to whom ſhould he 
confeſs, he could not expect mercy from him, who 
was reſolved to give him none ; ſaying, that Crom- 
well ſaid to him, when he was taken and brought 
before him, Sindercome, have I caught you? you 
that have ſought many ways to take away my life, I 
will have no conſideration at all of thy life. And 
when he had uttered theſe words, he was in a great 
paſſion, and ſaid, that he might go and declare 
* * Fleetwood, the Lord Lambert, Sir 

oL, VII. 


p, and ſnored. And 


member of the army, if he were minded to deftroy 
innocent blood. And about ſeven of the clock 
that day; orders were brought to this Informant 
from the Major, that the ſaid Miles Sindercome 
might have ſome time allowed him a- part, to pre- 
pare himſelf, if he deſired it. And this Informant 
went out of the chamber, and left the ſaid Mites 
alone, and a quarter of an hour after; this Infor- 
mant ſtanding at the chamber-door, did ſee the faid 
Miles kneeling on his knees on the ground by the 
bed- ſide, and preſently after one of the Centinels 
that ſtood at his chamber-door, did tell this Infor- 
mant, that the ſaid Miles did cough and keck, as if 
he was a vomiting ; and this Informant opened the 
chamber-door and went in, and found the faid Miles 
walking about the chamber. And Capt. Fofter, and 
Capt. Sharp, who were ordered to be there that 
night, then came into the room ; and about nine of 
the clock at night, the ſaid Ales did defire this In- 
formant, and the other company that were there, to 
withdraw out of the room, and about a quarter of 
an hour after, he called them in again; and the faid 
Miles did then take a Book into his hand to read, 
and faid, that he would go to bed, and that that was 
the laſt night he ſhould ever go to bed, and the laft 
bed he ſhould lie in ; and then laid him down in his 
bed. And then Capt. Sharp did deſire Daniel Steer, 


the ſaid Miles's Keeper, to ſee how he did lie in his 


bed; and the ſaid Daniel Steer looking upon the 
ſaid Miles, did ſay unto this Informant, and the 
reſt there, that the ſaid Miles was almoſt dead: and 
yet the ſaid Miles Sindercome did lie in that condition 
the ſpace of two hours, and then died. —{' 


Tue Mark of B Philip Brow, 
Middleſex ff. The Information of Daniel Steery Gent; 
| laken upon Oath, as aforeſaid. | 


Sub. that about the end of Fannary, Miles Sins 
der come, alias Fiſh,, being a Priſoner in the 
Tower of London, under the cuſtody of Sir Fob 
Barkſtzad, Knight, having ſome diſcourſe with this 
Informant, who was his Keeper, did then fay unto 
this Informant, that if he would be faithful to him 
the ſaid Miles, he would give him to the value of his 
place, what it was worth, were it a hundred or two of 
pounds; and deſired him, this Informant; if he would 


undertake the buſineſs, and accept of his er, to 
provide him the ſaid Miles a black fuit of clothes, a 


peruque, and alſo a ſhort dagger, and to paſs him out 
of the water-gate, and he would kill any man that 
ſhould oppoſe him; and the ſame day that he was at 
his Trial, being the 9th of this inftant February, af- 
ter he came back again to the Tower, the ſaid Miles 
was in a great, paſſion, his ſiſter Elizabeth Herring 
being then in his company; he the ſaid Miles then 
did ſwear, that they ſhould not have their ends 
(meaning, as this Informant believeth, that the Sen- 
tence pronounced againſt him that day ſhould not 
be executed). And then the ſaid Miles Sindertome 
did defire this Informant to help him to ſome poifon, 
that he might make away himſelf ; and this Infor- 
mant refuſing to do any of thoſe things which he 
deſired, the 2 Miles then did ſpeak to the ſaid Elj- 
zabeth Herring his ſiſter, who was there, to bring 
him ſome poiſon ; but ſhe the ſaid Zizabeth crying, 
gave him no anſwer. And afterwards the ſaid Miles, 
and the ſaid Elizabeth, had ſome private diſcourſe 
together in the room, which this Informant did not 
hear. And the ſaid El:2abeth parting from the ſaid 

Ce e Miles, 


Miles, came down ſlairs, and did ſpeak to this Infor- 
mant, ſaying, Lord, what ſhall I do, did you hear 
him what he laid of the poiſon ? And this Informant 
anſwered, that he did hear what he had ſaid, and 
wiſhed her not to bring bim any ; and further ſaid 
to the ſaid Elizabeth Herring, that if the ſaid Miles 
was poiſoned while he continued in this Informant's 
houſe; that he this Informant anſwered, he would 
charge her the ſaid Elizabeth with helping the ſaid 
Miles to poiſon. , And then the ſaid Elizabeth went 
away from this Informant; and this Informant 
vent up into the chamber to the ſaid Miles Sinder- 
come; who aſked this Informant, if it was not poſ- 
- ible for him to help the ſaid Miles to make an eſcape 
now in his great diſtreſs ; and further ſaid, that if this 


Informant would do it, he would make good to 


him 200 l. this night: and then ſaid, that if he this 
Informant would go along with the ſaid Miles, when 
he eſcaped, he would make that 200 J. 700/. or 
what more he ſhould defire ; further requiring ear- 
neſtly, this Informant to help him to a black ſuit, 
and a peruque. This Informant then ſaid, to the 
ſaid Miles Sindercome, that it was impoſſible for him 
to make an eſcape, there being ſuch ſtrict guard 
kept about him; and had no further diſcourſe at 
that time. And that on Friday the 13th day of Fe- 
bruary, about ten of the clock at night, this Infor- 
mant then was with the ſaid Miles in his chamber, 
together with Captain Henry Sharp, Captain-Lieu- 
tenant William Foſter, Enſign Philip Browne, Ser- 
jeant Nicholas Stock: and the ſaid Miles did deſire 
this Informant and the reſt of the company, to with- 
draw out of the room, which they did z and about a 

uarter of an hour after, he the ſaid Miles, did de- 
2 them to come again into his chamber: he walk - 
ing a turn or two about the room, did take into his 
hand a Bible to read in; and a while after, he ſtar- 


ted up ſuddenly from the place where he ſat, ſaying, 


he would go to bed, that that was the laſt time he 
ſhould go to bed, and the laſt bed he ſhould lie in. 
And when the ſaid Miles had lain a while in his bed, 
he fell aſleep and ſnorted, and after that he had a 
rattling in his throat, and this Informant was bid to 
take a candle and ſee the ſaid Miles as he lay in his 
bed; and when this Informant had looked upon the 
ſaid Miles, he found him almoſt dead as he lay in 
his bed. And this Informant being further aſked, 
if he knew of any poiſon, or other means, which 
the ſaid Miles did uſe to take away his life; faith, 
that he did not ſee any, neither doth he know any 
more, touching the ſaid Miles's death, but what he 
hath already declared in this Information. 
Daniel Steer. 


The Information of Henry Sharp, Gent. taken upon 
Oath, as aforeſaid. 


Aich, that between ſeven and eight of the clock 
on Friday night, being the 13th day of Fe- 
bruary, being in the chamber with Miles Sindercome, 


otherwiſe Fiſh, three women, whoſe names this In- 


formant doth not know, came crying into the 
chamber to the ſaid Miles, lamenting his condition 
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the ſaid Sindercome then reading in a Bible, did ſo 
continue reading about half an hour, while the ſaid 
three women were there. One of the ſaid women 
ſaid to him the ſaid Miles, that ſhe would be glad 
to ſee him dead in the room before ſhe went trom 
thence, rather than to. have him die ſuch a bar- 
barous death as was appointed for him to die. 
And after they were gone out of the room, this In- 
formant cauſed Daniel Steer, the ſaid Miles's Keeper, 


to ſearch the bed and the room, leſt any thing 


might be left there for the ſaid Miles to hurt him- 
ſelf withal; and the room being ſearched, nothi 

was found. And alſo upon enquiry of the ſaid Steer, 
this Informant found that all Inſtruments were taken 
from him; only the ſaid Steer brought him up a 
knife to cut his meat withal, and carried it away 
when he had done. And that about half an hour 
after, he the ſaid Miles deſired this Informant, and 


the reſt of the company that were with him, to 


withdraw out of the room; and about a quarter of 
an hour after, he called them into the chamber 


again, and took a Book into his hand to read in ir, 


and after a little time, he ſaid he would go to bed, 
and lie down in his bed; and he hearing this Infor- 
mant and Capt. Foſter talking together, the ſaid 
Miles talked very freely with them, and in the time 
of their diſcourſe together, there came a meſſenger 
to this Informant, from Sir Fohn Barkftead, requi- 
ring this Informant to have a ſpecial care of the ſaid 
Miles Sindercome otherwiſe FB, that he did not 
poiſon himſelf. This Informant did declare unto 
the other that were there, what order he had re- 
ceived for the ſaid Miles; and about a quarter of 
an hour after, this Informant hearing him the ſaid 
Miles ſnore, deſired Daniel Steer, the ſaid Miles's 
Keeper, to ſee how the ſaid Miles did then. The 
ſaid Daniel taking a candle to look on the ſaid Miles 
Sindercome, did tell this Informant that he was al- 
moſt dead ; yet the ſaid Miles did live in that con- 
dition, ſpeechleſs, the ſpace of two hours after, and 


then died. 
Henry Sharp. 


The Information of Elizabeth Sindercome of Dept- 
ford, in the County of Kent, Widow, taken upon 
Oath, the 14th of February, 1656. | 


HE faith, that ſhe was three ſeveral times to ſee 
Miles Sindercome her ſon, while he was Priſoner 
in the Tower of London; and faith, ſhe doth not 
know of any violent means or ways, uſed by the 
ſaid Miles Sindercome, or any other, to haſten his 
death; neither did ſhe ever hear him ſpeak any words 
to that purpoſe : and that the laſt time ſhe was with 
the ſaid Miles, he did then tell her this Informant, 
that he was prepared to die. And that two Mini- 
ſters being then in the chamber with him, ſhe had 
no further diſcourſe with him, or did ſee him any 
more, until on Friday night, about twelve of the 
clock, ſhe did hear ſhe was ſent for; and did hear 
that he was was very ſick and weak, of which ſick- 
neſs he died preſently after ; and further ſaith not. 
The Mark of 2 Elizabeth Sindercome. 
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XXVIII. Proceedings _ ARCHIBALD, Marquis of 
Argyle, 13 Car. II. 1661, for High-Treaſon. 


The Grand Indictment * of High-Treaſon; exhibited againſt the Marquis of 
Argyle, by his Majeſty's Advocate, to the Parliament of Srottand. 


RCHIBALD, Marquis of Argyle, 
you are indicted and accuſed, and are 
to anſwer at the inſtance of Sir bn 
marE Fletcher, Knight, his Majeſty's Ad- 
vocate for his Majeſty's Intereſt, 


N 


N22 | 
$3; + 


That whereas by the Laws of God, expreſſed in 
holy Writ, by the Laws of Nations, by the 


Common Law, and by the municipal Laws and 
Practice of this Kingdom; eſpecially by the third 
Act of the fifth Parliament of King James I, and 
by the firſt Act of King James VI. of bleſſed 
memory, and by ſeveral other Acts of Parliament, 
all good and loyal Subjefts of this Kingdom, are 
bound and obliged perpetually to acknowledge, 
obey, maintain, defend and advance the Life, Ho: 
nour, Safety, Dignity, Sovereign Authority, and 
Prerogative Royal of their Sovereign Lord and 
King, their Heirs and Succeſſors, and privilege of 
their Crown, with their lives, lands and goods ; to 
the utmoſt of their power, conſtantly and faith- 
fully to withſtand all, and whatſoever perſons 
or eſtates, who ſhall preſume, preſs, or intend any 
ways to impugn, prejudice, or impair the ſame ; 
and ſhall no way intend, attempt, engage, act or 
do any thing to the violation, hurt, derogation, 
impairing or prejudice of his Highneſs's ſovereign- 
ty, prerogative, and privilege of his Crown, or 
any point or part thereof : and whoſoever doth the 
contrary, to be puniſhed as Traitors, and to forfeit 
their lives, lands and goods. Likewiſe by the 
25th Act of the 6th Parliament of King James IT. 
and by the 75th Act of the gth Parliament of 
Queen Mary all . fear of war againſt the 
King's Perſon or Majeſty ; all attempting to raiſe 
any band of men of war, horſe or foot, in warlike 
poſture, without ſpecial licence of the King's Ma- 
jeſty, and all ſupplyers of them, in help, redreſs or 
counſel, are punifhable as Traitors. Likewiſe b 

the 43 Act of the 3d Parliament of King James I. 
and oy 134th Act of the 8th Parliament; and 
by Act the roth, of the 10th Parliament; and by 
the 205th Act of the 14th Parliament of King 
James VI. it is ſtatute and ordained, that no Sub- 
ject, of whatſoever function, degree or quality, 
ſhall preſume to take' upon him publickly or pri- 
vately to declaim, ſpeak or write any purpoſe F ; re- 
proach, ſlander, ditdain or contempt of his Maje- 


This is called Te Grand Thdifmient c 8 becauſe there was another Charge exhibited againſt 
ted ſome ſhort im 
are inſerted in — rials, Vol. II. 


the inſtance of Sir James Lamont; and there were al 
dictment, which imperſe& Proceedin 


ſty's Perſon, Eſtate or Government, or tending to 
the diſhonour, hurt or prejudice of his Highinefs, 
his Parents or Progenitors ; or to meddle in the af- 
fairs of his Highneſs, and his Eſtate preſent, dy- 
gone, or in time coming; not to deprave his Laws 
and Acts of Parliaments, nor miſconſtrue his pro- 
ceedings, whereby any miſliking may be moved be- 
twixt the King's Majeſty, his Nobility and lovi 
Subjects, under the pain of loſing their lives, lan 
and goods, and others therein contained. As alf6 
all hearers of any ſuch leaſings, ſlanderous ſpeeches 
or words, and concealers thereof, without appre- 
hending of the Authors (if it lie in their power) and 
reveal not the ſame to his Majeſty, or ſome of hi 
Judges or Officers, and are mentioned in the (ail 
Acts, are liable to the like puniſhment, as the prin- 


cipal offenders, | | | * 
Likewiſe” by the 1 30th Act of the 8th Parla- 
ment of King James VI. it is ſtature and ordained, 
that none of his Majeſty's Lieges and Subjects d 
preſume or take upon him to impagn the Digi 
and Authority of the Eſtates of Parliament; or t 
ſean er procure the innovation or diminution 
the power and authority of the ſame, under che 
pain of Treaſon. MEETS + 51. 
Likewiſe by the laſt Act of the 34 Parliament of 
King James V. and by the 3 3d A of the firſt Par- 
liament of King James VI. all burning of houſes 
or corn, and wilful fire-riſing, is declared Treafon, 
and the committers thereof are to be puniſhed. 
Likewiſe by the g; iſt Act of the 11th Parliament 
of King James VI. it is ſtatute and ordained, char 
the murder and laughter of whatſoever his 8 
ſty's Lieges, where the ſlain is under 
truſt, credit, aſſurance and power of the layer, all 
ſuch murder and ſlaughter ſhall be Treaſon, and 
the perſons found culpable ſhall forfeit life, lands 
and goods. g 
Likewiſe by the . Act of the 3d Parliament 
of King Fames I. and by the 144th Act of the 12th 
Parliament of King James VI. all receivers, ſup- 
plyers, or inter- commoners with any Traitors, are 
uniſhable by forfeiture, as the Traitors them - 
elves. 
Likewiſe by Common Laws and Practice of this 
Kingdom, all concealers and not revealers of any 
malicious purpoſe, of putting any violent hands 2 
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is inſerted Biſhop Burner's Account of his Trial, which is meant of this Trial here inſerted ; not 


Marquis at the inftance of Sir 
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the ſacred perſon of your dread Sovereign the King's 
Majeſty, or purpoſe of killing or putting him to 


death; and all adviſers, counſellors, fiders, abettors, ſaid Earl 
Subjects, you did light and demoliſh the ſaid 


or havers of any acceſſion:thereto, are puniſhable as 
tors. | 


© Nevertheleſs, tis of verity, that you the ſaid 
Marquis of Argyle, having laid aſide all fear of 


God, loyalty to his Majeſty, and to his royal 
Father, of ever bleſſed memory, natural duty and 
affection to — native Country and Country- 
men, and reſpect and obedience to the Làws of 
all well-governed Realms, the Common-Law, 
and the Laws, Statutes, Acts of Parliament, and 
Practices of this Kingdom, and having traitorouſly 
intended and purpoled the eradicating and ſub- 
verting the fundamental Government of this King- 
dom; at leaſt the enervating, violating, deroga- 
ting, or impairing the ſovereign Authority, royal 
Prerogative of his Majeſty, and Privilege of the 
Crown: You, for carrying on of your ſaid wicked 

rpoſe, having gathered and convocated together 
in a hoſtile manner, a great many of your Friends, 
Servants, Vaſſals, Followers and other of his Ma- 
jeſty's Lieges, without any warrant, licence or 
command from his Majeſty ; and therewith under 
pretence of oppoſing ſuch as by you were then 
nick-named Anti-Covenanters, and oppoſing the 
work of Reformation (but who indeed were faith- 
ful affertors of his Majeſty's lawful Authority) 
having marched to the ford of Lyon in Athol in the 
month of 1640, there did in your 
tent, and in 'preſence of a great many Gentlemen 
and others publickly declare, That it was the opinion 
and judgment of many Divines and Lawyers, that a 
King may be depoſed for deſertions, venditions and 
invaſions : And that howbeit that your words were 
in abſfirafto from any King, yet that the ſenſe and 
meaning thereof might appear to be of the then 
King's Majeſty, your dread Sovereign, you did 
ſubjoin and ſay to the late Mr. Jobn Stuart, of La- 
diwel ; And Mr. John, you underſtand Latin. 

Likewiſe conſidering the condition of the King- 
dom, and the oppoſitions that a great many of the 
people were in to his Majeſty; particularly you 
the ſaid Marquis, and your three Complices and 
Followers; it is clear that the ſaid words did not 
only treaſonably reflect upon kingly Government, 
as being ſubject to the people, who might in the 
cauſe aforeſaid depoſe a King; but alſo it is clear, 
that your meaning alſo and intention thereby was, 
that the King's Majeſty, your dread Sovereign, 
might be ſo deſtroyed : And the ſaid treaſonable 
ſpeeches were ſo vented by you, of deſign to uſher 
inyour many treaſonable actions and practices done 
by you unto his ſacred Perſon, Dignity, and Au- 
thority; which doubtleſs did occaſion, and was 
mainly inſtrumental both in his depoſition and cruel 
murder : Which wicked and treaſonable ſpeeches, 
the ſaid Mr. John having thereafter reported, you 
moſt cruelly and tyrannouſly did proſecute him to 
death, as a Leaſing-maker betwixt the King's Ma- 
jeſty and his good Subjects, howbeit you could 
not but be conſcious of the truth of what he had re- 
ported. ; 

Secondly, In proſecution of your aforeſaid wicked 
and treafonable purpoſes, you having marched 
with the ſaid forces to the houſe of Airlie, belong- 
ing to his Majeſty's right truſty. and well beloved 
Couſin and chief Counſellor James Earl of Airlie, 
which was then kept for his Majeſty's ſervice and 
authority ; after you had forced 


the rendition of - 
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the ſaid houſe, and deſtroyed the woods and plant- 
ings of the ſame, and wearied and deſtroyed the 
faid Earl's friends and tenants, -his Majeſty's good 


houſe ; and to expreſs your hatred to the ſaid Earl, 
meerly for his loyalty to his Majeſty, did ſeize, or 
Ar under you did ſeize upon the houſe of For- 
ther in Glenyla belonging alſo to the ſaid Earl; and 
without any colour or pretence of offence did wil. 
fully, moſt. treaſonably, and contrary to the afore- 


ſaid Acts of Parliament, raife fire in the ſaid houſe, 
and thereby burnt and deſtroyed the ſame, and all 


furniture therein, . 

Thirdly, In further proſecution of your treaſona- 
ble plots and machinations againſt his Majeſty's 
Perſon and Authority, contrary to the aforeſaid 
Laws and Acts of Parliament in Anno 1640; you 
in an hoſtile manner, did moſt treaſonably lay ſiege 
to his Majeſty's Fort and Caſtle of Dunbarton, then 
fortified and kept for his Majeſty's ſervice by Col. 
Henderſon, having his Majeſty's command and com- 


miſſion for that effect, and forced the ſaid Colonel 


to render the faid Caſtle to you; out of which moſt 
treaſonably you cauſed to be tranſported and carried 
away a great many of his Majeſty's cannon and 
other ammunition, appointed for defence and ſecu- 
rity of the ſaid Caſtle. _ ; 

Fourthly, Notwithſtanding that his then Majeſty 
had in Anno 1641 come himſelf in- perſon to this 
Kingdom, and moſt graciouſly condeſcended to all 
ſuch AQts as were required of lim (how unjuſt ſo- 
ever) for ſecuring and pleaſing the people, and 
ſettling a peace; and that he had paſt one Act of 
Oblivion, to indemnify all ſuch as had formerly 
been in oppoſition to his Majeſty within this King+ 
dom, 3nd that he had conferred upon you the tithe 
and dignity of Marquis, as a mark of his reyal 
favour, and put you in places of greateſt truſt in 
the Kingdom ; and that you had ſworn and pro- 
miſed in the Abbey of Helyroodbouſe, that in caſe 
any trouble or commotions ſhould happen to be 
raiſed in England, by any of his diſcontented Subjects 
againſt him, you would aſſiſt and defend him againſt 
all ſuch, to the hazard of your life and fortunes ; 
and that his Majeſty had parted from this his an- 
cient Kingdom, as was ſaid and acknowledged by 
all, a contented Prince from a contented People: 
yet nevertheleſs his Majeſty being forced and ne- 
ceſſitated in anno 1642, to leave his Parliament 
in England then ſitting at Weſtminſter, and his royal 
Palace of Whitehall, and betake himſelf to defenſive 
arms, for maintenance of his royal perſon, dignity 
and authority, and to protect the ſame againſt an 
army of Sectaries, who maliciouſly, traitorouſly, 
cruelly and treaſonably did invade the ſame ; you, 
contrary to your allegiance, obligations and recent 
Promiſe aforeſaid, did by yourſelf and complices, 
to fortify and ſtrengthen the ſaid Rebels and Secta- 
ries, and in direct oppoſition to his Majeſty's perſon 
and dignity, call, or cauſe to be called a pretended 
convention of Eſtates in anno 1643, without any 
ſhadow or colour of lawful authority ; and you and 
they ſo convocated did take upon you the ſupreme 
authority of the Kingdom, enter in league with his 
Majeſty's enemies, impoſe ſubſidies and exciſe upon 
the people, and raiſe an army of his Majeſty's own 
ſubjects, and therewith entred his Majeſty's King- 
dom of England, ſeized upon his Majeſty's Towns 
and Forts there; and killed, murdered, plundered 
and deſtroyed. his good ſubjects, and in open and 
pitched fields fought for, with and in behalf of the 


effect was the riſe and cauſe of all our ſubſequent 
ruins and diſaſters that befel his Majeſty or his loyal 
and good ſubjects thereafter. . | 

 Fiſthly, In anno 1645, after your return from 


England, to ſhew your implacable malice and hatred. 


to all ſuch as had any dependance upon, or affrction 
to his Majeſty, you by yourſelf, and others under 
your command, or at your direction, did molt trea- 
ſonably raiſe wilful fire, and burn the houſe of mi- 


ſtreſs Lyfvented, inhabited by the Counteſs of Ster- 


ling, and in her poſſeſſion, and all, the moveables 
and furniture, they extending to a great value; not- 
withſtanding that the ſaid Counteſs was an honoura- 
ble aged woman ; and who, and her deareſt husband, 
the Earl of Sterling, by all obſervances and dutiful 
reſpects obliged you, ſo far as in them lay; there- 
by adding to the ſaid Act of treaſon, the height of 
oppreſſion and ingratitude. 

$:xthly, In the year 1646, you by yourſelf, or 
thoſe under your command, or for whom you were 
anſwerable, or whom you might have ſtopped or 
| impeded, did take in the houſe of Taward, belong- 
ing to the Laird of Salmond, and the houſe of C/ 


coge, belonging to Lamond of Oſcoge, and after ar- 


ticles of capitulation drawn and ſubſcribed by the 
Laird of Ardkinglaſs, and other Officers under your 
command, did moſt treaſonably in manner aforeſaid, 
under truſt and aſſurance, as is ſaid, burn the ſaid 
houſe of Oſcoge, cruelly hang, kill and murther a 
great many of the ſaid Lairds of Salmond and O/- 
cege's friends and followers; as is more fully ex- 
preſt in the Summons raiſed at their inſtance and 
mine, for his Majeſty's intereſt againſt you, and 
which is repeated in a part of this article. 
Seventhly, You having traitorouſly intended the 
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ſaid Rebels, againſt his Majeſty's forces, which in 
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number of 260 of them or goo, they being under 
your truſt, aſſurance, credit, or power; and did 
diſpoſe of the reſt of them at your own hand, 
without any lawful, warrant, to Captains William 
Hay, and Archibald Campbel, to ſerve in the French 
wars. Then and hereafter you cauſed, and ap- 
pointed a. new rendezvous of the ſaid Gentlemen, 
who were in the houſe of Lochebead, and their fol- 
lowers ; who having appeared in frequent manner, 
you cauſed to be ſingled out fifteen or ſixteen of the 
ſaid Gentlemen, who were that night ſent to the 
ſaid houſe of Locbebead, and the next morning 
brought forth by you, or ſuch as were under your 
command; and moſt perfidiouſly, cruelly and in- 
humanly, without any order of Law, or form of 
Proceſs civil or military, hanged and murdered. 
And to aggravate the ſaid cruel and barbarous 
crime, *tis of verity, That one of the ſaid Perſons 
being an old man, and having one ſon, of age not 
above ſixteen or ſeventeen years ; the father imme- 
diately before his death did depone, that his ſaid 
ſon had never done any crimes offenſive all his life- 
time, but that he had till been at Schools; and 
that ſome few days before, he had come from 
Glaſcow, the place of his education, to viſit his Pa- 
rents; and therefore did earneſtly ſupplicate, in re- 
gard of his innocency, his life might be ſpared : 
Notwithſtanding you, and the bloody actors of your 
purpoſes, were ſo unmerciful, as not to hearken to - 
the ſaid ſo juſt deſire of the ſaid dying old man, 
but forthwith the ſaid young innocent boy was cruel- 
ly alſo hanged to death. Likewiſe not content 
with the aforeſaid unheard-of horrid Acts of cruelty, 
you in the month of 1640, or. one or other of 
the months thereof, by your ſelf and followers, or 


ſuch whom you might have ſtopt or lett, cauſed to 
be tranſported from the Iſle of Ila, to the Ifle of 
Inwa, to the number of two hundred perſons of 
all ſexes and ages; where all means of livelihood' 
and ſubſiſtance being withdrawn from them, they 

in a moſt miſerable manner were pined and ſtarved 


utter ruin and extirpation of all faithful and loyal 
ſubjects, who had given teſtimony of their faithful- 
neſs to his Majcſty's deareſt Father, of ever · bleſſed 
memory; and having with an army of your com- 
plices, aſſociates, vatlals, ſervants, tenants and fol- 


lowers in anne 1646, marched to Kentire, where a 
great many of his Majeſty's well- affected ſubjects 
of the name of Mac- Donald, Mac- Cow, and others, 
whoſe names are not particularly known, to the 
number of 3 or 400, had fortified themſelves for their 
ſecurity, and againſt your oppreſſion and violence, 
in the houſe of Locbebead and Donavertie : And 


ou with the ſaid forces having marched to the ſaid. 


ſe of Eochebead.; the Gentlemen and others 


therein, without making the leaſt oppoſition, and 


declaring that they had refuged themſelves to the 
faid place for ſhelter and protection, did render up 
the ſaid houſe and themſelves, upon aſſurance, that 
they might really and quietly return and live at 
their own homes; according thereto, they were 
diſmiſſed and ſent home, where they remained in 
peaceable manner by the ſpace of days. Not- 
withſtanding thereafter, you and the forces afore- 
faid having beſieged the Caſtle of Donavertie, du- 
ring the ſaid ſiege, there were ſeveral rendevous's 
appointed for the ſaid Gentlemen to make their ap- 
pearance; which frequently they did, and were 
(till diſmiſſed, until ſuch time as thoſe who were 
within the ſaid houſe of Donavertie had rendred up 
the ſaid houſe and themſelves, to be diſpoſed of at 
the mercy of the Kingdom or pretended Commit- 


tee of eſtates : And that notwithſtanding thereof, 


you and your ſaid complices had moſt perfidiouſly, 
treacherouſly and trealonably, (and for which alſo 
you are here indicted) ſlaughtered and murdered, 


or cauſed to be ſlwghrered” and murdered, the 


to death by famine, except ſome very few, who 
had out- lived the reſt, and were relieved and car- 
ried out of the ſaid Ile by boats, accidentally com- 
ing by: Likewiſe the perſon of Macdonald, 
alias Coalmac Gilleſpy, or Coawkittoche, being in an- 
no ordained by the Parliament, or Committee © 
of Eſtates thereof, to have been brought from pri- 

ſon out of the houſe of where he then was, 
and there had been kept by you and others in your 
time, many years before, to Edinburgh, that the 
cauſes for which he had been kept, and ſo detained . 
in priſon, might have been known; and he having 
for that end been brought in a ſhip the length of the 
road of Leith; you, for preventing ſuch Informa- 


tion of your cruelty and oppreſſion exerciſed to- 


wards him, and many of his friends and relations, 
which he was able to have given and made out; 
you in manifeſt contempt and ſcorn of that commit- 
tee of Parliament, under which you yourſelf ated, 
cauſed to take the perſon of the ſaid Coawkittocbe 
forth of the ſaid ſhip, and after you had carried 


him to your own lands and bounds, cruelly cauſed 


to hang him to death. | 
Eighthly, Notwithſtanding of the manifold acts 
of mercy and favour, dignity, honour and truſt 
conferred upon you by your then dread Sovereign, 
for reclaiming of you from your diſloyal and treaſon- 
able practices, plots and machinations, againſt his 
ſacred perſon, dignity and authority ho bing 
ſore, preſſed and reduced to great ſtraits and extre- 
mitics by that army of Sectaries before mentioned, 
with 
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with whom you had formerly joined, 25 is {ajd z and 

SER PA pi pe and difficulty rather gboſen 

pro pn ene pringipſe of affections gf his Coun- 
rryinen, to caſt wg oP WOE the ar- 
wy 0 his Majeſty's ſybje&s gf his ancient Kingdam 

Kot land, for 0 and preſervation of bis royal 
Perſon ; neyerthelels, you the Gd Marquis being 
che chief ringleader by factious party, who then 
ſwayed YE Sr nd affairs, both in council and ar. 
mies in the faid Kingdom, did ſo contrive and 
com fot, ang hy your influence ſo prevail, that af- 
ter all fair offers made by bis Majetty, and his cat- 
neſt defire to ave come and lived in Scotland, un- 
lt fach time as all differences in both Kingdoms 
had been fertleg That a pretended Act of Parlia- 
zent was made for abandoning 75 leaving his Ma- 
jeſiy in the giſpoſal and mercy of the inveterate ene 

mies of his Majcky and Government, the ſaid ar- 
Mies of Sectaries. And that your acting in, and 
acceſſions to the ſaid affair might be the more evi- 
gent and clear; and to aggrayate your emipent and 
ngular guilt therein, you yourſelf went to Londen, 
here you baſcly, under pretext of ſatisfaction for 
arrears of the ſaid army, raiſed by the pretend - 
ed authority of the pretended convention af eſtates, 
in guns 1643, 35 is ſaid, treacherouſly and treaſon- 
ably gave up, at leaſt condeſcended to the up- 
wing of your dread Sovereign and maſter, and 
tha as being impowered ſo to do by the Kingdom 
of Scotland þ we grab did 1 an * 
of reproach and infamy upon the whole Nation to 
4 nl ſo far as in you lay. And further 
to Clear yqur aforeſaid treaſonable dealings, acceſ- 


ns to, and correſpondency with that infamous 
. | the Ga — 


Lad 


arty o army, who carried on the ſaid 
abominable and deteſtable act, you being at the 
5 titpe in a ag Joint committee of both 
ingdoms,. While-az the Exgliſ therein did call in 
queſtion whether the Scots army would ſincerely 
concur with them ip their ſaid treaſon and trea- 


ery 3, Joys after many arguments uſed in their fa- 


vours, carneſtly defired them to have patience for a 
little time, al it would appear by ſomewhat of the 
oficers.of, the army, how far they intended to con- 


cut and, go along with them, Likewiſe within 
few days alter there was a vindication and declara- 


tion emitted in, name of the ſaid armies, whereby 
it was. held forth, that in caſe, his Majeſty would 
not condeſcend to all the deſires. of both, King- 


ins Which was no leſs than the diveſting himſelf by 
O 


regal power, civil, eccleſiaſtical or military 
in tate, church, or armies, they would: deliver 
him vp.z. which immediately after: the payment of 
299,099 J. balcly, and treaſonably was done by you 


and them. TT? | 
Ninthb, Ia a 1648, his Majeſty's royal fa- 
ther heing, contrary, to all Laws, divine, and hu- 
185 Wel unchriſtianly, barbarouſly and treaſon- 
ably detained: ang, kept priſoner, within the caſtle of 
Cadel. in the Ile of Wight, by a party of face 
tigus, diloyal and rebellious Sectaries ; the E 
of Palament, then, convened, by his Mazcſty?s au- 
thority, having taken the ſaid inhuman, treaſonable 
and cruel uſage into ſerious cpnſideration, they 
f. this Kingdom engaged in honour and duty 
— Ih ſo hgrrid and unhearq v of cruelty agd; leſe- 
majeſty, and oblged, to uſe their ; endea- 


vo urs to, relieve him out of the hands of ſuch wick - 


_ ed uſurpers, and to, reſtore; him to the exerciſe of 
his e in, l honour and ſafety ; 


for effecting thereof, after 


other fair ways eſ- 
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ed; mature conſultation hal, put | 
2 means was the raiſing an 
army af bis Majeſty's good ſubjefts, which was ac- 
cordingly ſtatute and ordained by Act of the'faid 
Parliargent. Againſt the carrying on of which, ſo 
juſt, laudable and neceflary a duty, you did moſt 
violentiy and eminently oppoſe yourſelf, not only 
by arguing, voting againſt, and uſing all other 
means in your power to obſtruct the ſame ; but al- 
ſo after the ſame was paſt into an Act of Parlia- 
ment; you did moſt contemptuouſly and treaſon- 
ably publickly diſſent from and enter a Proteftation 
inſt che lame; and not being therewith content, 
er the ſaid army in purſuance of their duty and 
iance had marched into the ſaid Kingdom, you 

rtly after in the month of in conte 
of the afareſaid authority, and againſt the preſerva- 
tion of his Majeſty's perſon and authority, did 
moſt treaſonably convocate an army of factious, ſe- 
ditious and rebellious ſubjects, in oppoſition to the 
ſaid army, and therewith committed divers and ſun- 
dry outrages, murders, flaughters, plunders and 
vaſtations upon the perſons and eſtates of divers of 
his Majeſty's good Subjects, and therewith invaded 
ſeveral of the cities and caſtles, ſeized thereupon, 
and upon the magazine with arms and ammunition 
therein: And at that time the ſaid rebellious army 
of Sectaries of England, being upon the borders, 
you fearing and apprehending that the force and 
power raiſed by you ſhould. not be able to withſtand ! 
his Majeſty's good and loyal ſubjects who were 
then riſen and ready to riſe in arms for afferting 
and vindicating his Majeſty's juſt authority, you 
did nioſt baſely, treacheroufly and treaſonably call 
in to your aid and affiſtance the ſaid armies of Sec- 
taries. Likewiſe you yourfelf went in on to 
the houſe of Mording/on, within a mile of the 
Engliſo borders, to the end aforeſaid z and you did 
meet with the vile uſurper Olver Cromwel, com- 
mander of the ſaid army, with whom you had ſe- 
veral private mectings and conſultations, and there- 
by perſuaded and fo prevailed with the ſaid traitor, 
that he thereafter marched with the ſaid army to 
Edinburgh and the places thereabout ; and which 
march and in-coming of the ſaid Oliver you might 
have undoubtedly hindered; in fo far as it can be 
wade appear by clear proof and teſtimonies of fa- 
mous perſons, That it having been complained 
upon to him at the faid houſe of Mordington, that 
' reaſon of his being there with ſuch a great num- 
ber of Soldiers, the Lord Mordington's tenants 
would undoubtedly be. ruined ; he the faid Oliver 
made anfwer, That he could not help the ſame, 
for his ſtay ing and going did * ry upon you, and 
that he. was ready, if you defired, to march back 
to England, At leaſt, you did contrive, adviſe or 
conſent: to the raiſing and convocating of the ſaid 
ſeditious, fuctious, and rebellious' armies ;. at leaſt 
was one of the number , and with, and 
aſſiſting to them in arms; at leaft, did vote, 


ſtates counſel or perſuade the incalling of the ſaid army 


of Sectaries: And they being fo brought in, you 
did countenance, aſſiſt, concur and conſalt with 
them, or their commanders, or ſome of them, in 
publick or in private at Edinburgh, and in the Can- 


nong ate, in the houſe called Lady Home's Lodgings, 


and in divers other places. As alſo, you did moſt 
villainouſly and traitorouſly contrive, counſel or 
vote for the drawing up of a Letter directed to the 
truitor and abominable uſurper; wherein you and 
your complices did engage yourſelves, in the 1 


1661. 


of the Kingdom of Scotland, to employ your ut- 
moſt endeavours, that none who have been active 
in, or conſenting to the engagement againſt the 
ſaid Sectaries, or had been in arms at Sterling, or 
elſe where, in maintenance or purſuance of that en- 
gagement, ſhould be employed in any publick 
lace or truſt within this Kingdom whatſoever; 
without advice or conſent of the — of Eng- 
land ; as the ſaid Letter dated the 6th day of Oc- 
tober, 1648, more fully bears. As alſo, you did 
draw up. at leaſt did counſel, adviſe or vote, to 
the up· drawing of certain Inſtructions given to Sir 
Jobn Cbiaſy, who was ſent by you and your com- 
lices, as commiſſioner to the pretended houſe of 
Parliament of England, dated October 17, the year 
aforeſaid; wherein you deſire, that the noblemen, 
entlemen of quality, and conſiderable. officers of 
the army, that went into England, under the com- 
mand of Duke Hamilton, and who were then priſo- 
ners, might be kept as pledges for the peace of 
that Kingdom; by which not only have you en- 
dea voured moſt unnaturally to enſlave your fellow- 
ſubjects and countrymen to the power of ſtrangers, 
but moſt treacherouſly and treaſonably, as an un- 
worthy, ungrate patriot, done what in you lay to 
deſtroy the life of your own dread Sovereign, and 
the Royal Authority in him and his ſucceſſion, and 
to ſubje& the honour, liberty, power and govern- 
ment of this his Majeſty's ancient and free King- 
dom, to the command, luſt and tyranny of foreign 
traitors and uſurpers. As alſo, you upon the 4th 
day of May thereafter, having taken upon you moſt 
treaſonably the ſupreme authority of this Kingdom, 
gave warrant under your hand for iſſuing out a 
Proclamation, declaring that the wives, children 
and families of James Lord Ogilvy, Lord Rea, 
Lewis Marquis of | Huntley therein defignant, Lewis 
Gordon, ſon to the Marquis of Huntley, Jobn now 
Earl of Middleton, therein deſignant, obn Midale- 
ton of ſometime deſignant General-Major, 
' ſhould be no longer under the protection of this 
Kingdom, and that ſuch courſe ſhould be taken for 
tranſporting them out of their country to foreign 
rts, as the Eſtates of Parliament or their Com- 
mittee ſhould think fit. 

Tentbly, after his Majeſty's deareſt and moſt 
royal father, of eternal and moſt bleſſed memory, 
had been moſt unchriſtianly, inhumanly, horridly 
and barbarouſly murdered, by the ſaid abominable 
traitor and uſurper Oliver Cromwel, and his wicked 
complices, the deviliſh and treaſqnable courſes, 
plots, contrivings and actings of yours did not yet 
terminate: For there being ſome motions for ad- 
dreſs to be made to his Majeſty, by ſome of his 
good ſubjects of this his ancient Kingdom, as un- 
doubted and rightful ſucceſſor to his deceaſed royal 
father in the imperial crown thereof, that his Ma- 
jeſty might come to his ſaid ancient Kingdom, for 
exerciſing his royal power and authority; the 
ſaid motion and purpoſe being ſo juſt and lawful, 
you, notwithſtanding of your great impudence, 
and daring, always fearing, that a dire& oppoſing 
thereof would prove altogether ineffectual; you, 
in a moſt indirect way, procured the application 
made for inviting his Majeſty, to be ſo clogged 
with limitations, reſtrictions and conditions, to 
have been condeſcended to by his Majeſty, before 
his admiſſion to the exerciſe of his royal Govern- 
ment, as were moſt deſtructive to his Majeſty's 
dignity and authority, and moſt derogatory to mo- 
narchical Government as are more fully expreſs'd 
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in the ſeveral commiſſions, inſtructions and ad- 
dreſſes ſent and made to his Majeſty to that effect, 
and publick proclamation of his Majeſty at the 
mercat-croſs of Edinburgh, by you and your com- 
plices, commiſſioners at Breda ; all which are here 
repeated as a part of the Libel brevitatis cauſa. And 
his Majefty upon conſideration, that the ſaid un- 
reaſonable, unlawful and treaſonable conditions 
were exacted of his Majeſty by you, and a few 
number of factious ſubjects, who had by the aſſi- 
ſtance of the uſurper and tyrant Oliver Cromwel, 
thruſt yourſelf into the government of his Majeſty's 
ancient Kingdom ; ahd truſting to the fidelity, 
the loyalty and good affection of his other good 
ſubjects, having, notwithſtanding the ſaid hard and 
unjuſt conditions, reſolved to caſt himſelf upon the 
loyalty and affections of his other good and faith- 
ful ſubjects; you, to obſtruct his Majeſty's purpoſe 
and reſolution, yea, and, ſo far as in you lay, to 
fright and terrify him therefrom by you and your 
complices cruel execution upon the Marquis of 
Montroſs, his Majeſty's commiſſioner, and who re- 
preſented his perſon in his ſaid ancient Kingdom; 
cauſed to be moſt horridly and inhumanly murdered 
the ſaid Marquis, at the Mercat-croſs, upon the 
21ſt day of May, 1650, with all the circumſtances 
of diſgrace and diſhonour: which ſo much re- 
flected upon his Majeſty's perſon, dignity and au- 
thority, and upon the honour of all true nobility 3 
and is fo recent and freſh, with deteſtation, in 
the memories of all good ſubjects and generous 
ſpirits at home and abroad, that it is not fit to be 
mentioned or repeated here. But his Majeſty till 
continuing in his former purpoſe and reſolution, 
and after a moſt tedious and dangerous voyage at 
ſea, having, by the providence of Almighty God, 
happily and ſafely arrived in his ſaid ancient Kings 
dom ; ſhortly thereafter, the cruel bloody mur- 
derer and uſurper Oliver Cromwel, in purſuance of 
his Majeſty, with a powerful army of Sectaries, by 
ſea and land, invaded his ſaid Majeſty's ancient 
Kingdom. For oppoſing of whom, an army be- 
ing raiſed, while both the ſaid armies were in the 
field, you molt treacherouſly and treaſonably kept 
correſpondency, and had intelligence with the ſaid 
uſurper, by writing to, and receiving letters from 
him, without his Majeſty's private conſent or war- 
rant; at leaft, by ſending to, and receiving meſ- 
ſages from him by word of mouth. And further, 
to advance the deſigns of that abominable Regicide, 
after you had by your indirect means, plots, ad- 
vices or contrivances, gotten his Majeſty removed 
from his army at Zeyh; you by your influence 
upon a few number of the commiſſioners of the ge- 
neral Aſſembly, yourſelf being one of the number, 
then met at St. Cutbbert's church, commonly called 
the Weſt-Kirk, prevailed fo, that for the weakening 
of the hands of friends, and ſtrengthening the ene- 
mies, there was in a moſt clandeſtine and ſurrep- 
titious manner an Act, as of the ſaid commiſſion of 
the Kirk, made, printed and publiſhed ; wherein 
beſides many reproachful and flanderous expreſ- 
ſions of his Majeſty and his royal anceſtors, more 
fully expreſs'd in the ſaid pretended Act, bearing 
date Auguſt 13, 1650; it was declared, that you 
diſclaimed; and would not own his Majeſty's inte- 
reſt, becauſe of his refuſal to ſubſcribe and emit a 
declaration offered to him ; and which de i 
was contrived and drawn up by you, and contains 
many ſcandalous, ſeditious, imperious, reproach- 
ful and treaſonable expreſſions, not only againſt 
| : bis 
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his Majeſty's authority and government, but alſo 


againſt his royal father and mother, and others his 
royal progenitors, as is more at large expreſs'd in 


the aforeſaid Act of the date above-written, and. 


declaration bearing date the day the 
ſame year: of which declaration there needs no 
more be ſaid, than that the circumſtances by which 
his Majeſty was enforced to ſign the ſame, are enough 
known to the world ; and that the worthieſt and 
greateſt part of his Majeſty's ancient Kingdom did 
even deteſt and abhor the evil uſage of his Maje- 
ſty in that particular, when the ſame tyranny was 
_ exerciſed there by the power of you and a few evil 
men your complices, which at that time had ſpread 
it ſelf over his Majeſty's Kingdom of England, at 
leaſt you, and your complices did ratify and ap- 
prove the ſaid Act of the Weſt-Kirk, and conſent 
thereto; and at leaſt you did deal with, and preſs 
and force his Majeſty to ſign and ſubſcribe the de- 
claration aforeſaid z at leaſt you were author, or 
conttiver, adviſer or counſellor, perſuader or voter, 
or aſſenter, aſſiſter, aider or abettor of the aforeſaid 
reſtriftions, limitations and conditions, and of the 
aforeſaid murder of his ſaid Majeſty's commiſſioner 
and manner thereof, and of the keeping of the faid 
correſpondence with the ſaid invader and uſurper, 
and of the ſaid Act and Declarations, or any or other 
of them, or all or part thereof, or one or other of 
the 
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Eleventhly, After it had pleaſed God to ſuffer that 
monſter of men and cruel Regicide Oliver Cromwe!l 
ſo far to prevail againſt all his Majeſty's endeavours 
for recovering his juſt right and intereſt in this and 
in his other — and over all the armies and 
forces raiſed by him for that end, ſo that he was 
neceſſitated to refugeat himſelf with foreign Princes 
and Eſtates: howbeit, at his Majeſty's corona- 
tion, you in the preſence of God, and a great ma- 
ny of the nobility of this Kingdom, and others 
therein convened at Schoon, the 1ſt of January, 
1651, did ſwear to be faithful to the crown, and 
true- liege-men to his Majeſty : yet nevertheleſs 
contrary to the ſaid oath, and notwithſtanding the 
many favours, honours, benefits and acts of indemp- 
nity conferred upon you, and contrary to the Laws 
= Acts of Parliament, as is expreſs'd ; you did 
moſt perfidiouſly, ungratefully and treaſonably in 
anno 1653) or 1654, not only according to your 
bounden duty, not riſe in arms, and join with the 
Earls of Glencairn and Middleton, who were commiſ- 
fioned from his Majeſty for hindring the further 
progreſs of the uſurpers, and expelling them forth 
of this Kingdom; but did in open hoſtility join 
with the ſaid uſurpers their forces ; eſpecially with 
the Colonels Overton, Cobbet and Twiſleton ; at leaſt 
with the ſaid Colonels Cobbet and Twiſſeton; at 
leaſt with Colonel Twiſſeton when he was in the 
Highlands in oppoſition to the ſaid Earl of Glen- 
cairn ; at leaſt joined with one or other of them in 
counſel; did take and relieve priſoners, did furniſh 
ſeveral pieces of great cannon, to the number of 
ourteen, in anno 1653, or 1654, to Colonel Aldred 
then governor of Air: which cannon, or a great 
many of them, were taken out by you of his Ma- 
jeſty's caſtle of Dunbarton, at the time and in the 
manner above expreſs'd. And likewiſe you did take 
pay from the ſaid uſurpers for a company of foot 
under them and in their ſervice, thereby openly and 
Clearly making it appear what you did intend by all 
your more covered and private machinations, plot- 
tings and treaſonable actings againſt his Majeſty's 
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deareſt father and himſelf, Likewiſe to make it 
appear what intimacy and power you had with the 
uſurper, you not only did term and call the acti 
of his Majeſty's forces againſt you and the uſur- 
pers, rebellion, but alſo you in anno 1654, did 
take upon you power to bring off ſuch as were in 
that ſervice, and to give remiſſions therefore under 
your own hand; particularly to Zobn Mac- Dougato 
of Dunolick, as the ſame under your hand the ſaid 
John will verify. 

Twelfthly, The ſaid Oliver Cromwel, that mon. 
ſter of men, vileſt of traitors, moſt cruel murderer, 
bloody tyrant and uſurper, having reached, as he 
thought, the end of all his deviliſh plots and trea- 
ſonable machinations, by uſurping the dominion 
and authority of his Majeſty's three Kingdoms, and 
ſettling the ſame, ſo far as in him lay, upon him 
and his family; you conceiving the ſame ſo fixed 
and riveted, that in human probability it was not 
poſſible to be removed or ſhaken ; that you might 
avowedly reap the fruits of your former more co- 
vered vile and damnable plottings, contrivings and 
actings for the ſaid arch-tyrant and traitor, you then 

lled off and laid aſide the maſk of pretended 
oyalty and religion, under which you had all along 
formerly lurked, thereby having deceived and 
cheated a great many of his Majeſty's good ſub- 
jets from their due allegiance and loyalty under 
hypocritical fair pretences of your affection and 
zeal for Religion, Prince, and Country, to the 
utter ruin (if not of ſouls) of many of their bo- 
dies, eſtates and fortunes; and did openly in face of 
the world, diſcover yourſelf in your own colours, 
appearing in a thing profeſſedly and publickly in 
behalf of the ſaid uſurper againft his Majeſty's per- 
ſon and authority: in ſo far as in the month of 

1657, after the deceaſe of the ſaid uſur- 


per, the ſucceeding uſurper his ſon, being moſt 


treaſonably and tyrannically proclaimed chief ma- 
giſtrate and ſole protector of all his Majeſty's do- 
minions and territories. thereto belonging, at the 
mercat-croſs of his Majeſty's cities of Edinburgb 
and Dunbarton, you having apparently, for ſuch 
like ſervices done or to be done, received from the 
ſaid uſurper Oliver one precept due upon the Ex- 
chequer of Scotland for payment to you of 1 2000. 
ſterling, or chereabout, did with your perſonal pre- 
ſence countenance the ſaid tyrannical and treaſo- 
nable Proclamation ; thereby fo far as in you lay, 
diveſting his Majeſty of his juſt and royal intereſt 
and right, and eſtabliſhing the ſame on the per- 
ſons and families of the ſaid uſurpers. Likewiſe 
not long after the ſaid uſurper, the more to eſta- 
bliſh himſelf in his uſurped government, having 
called a pretended Parliament, conſiſting of a pre- 
tended new-coined houſe of Peers, and certain per- 
ſons of his Majeſty's three Kingdoms as a boat: of 
Commons to fit in Hefminfter, you did procure 
yourſelf elected commiſſioner for the ſhire of Aber- 
deen, at leaſt did accept of a commiſſion from 
them; albeit both by the nobility of your birth, and 
your non-reſidence within the ſaid ſhire, you was 
in law uncapable to be ſo elected; at leaſt ought 
and might have refuſed to accept any commiſſion. 
Nevertheleſs having voluntarily, and of your own 
accord, embraced the ſaid charge and employ- 
ment z you thereupon took journey, and went to 
London, and moſt vaſely, perfidiouſly and treaſona- 
bly, ſate, voted, and otherwiſe acted in the ſaid 
uſurper's pretended Parliament, by whom his Maje- 
ſty's right and intereſt was diſclaimed and n 
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the ſame owned only in the ſaid uſurper's perſon, 
as a member of the ſaid pretended houſe of Com- 
mons, to the high indignity and contempt of his 
Majeſty's ſacred perſon and authority, the utter de- 
ſtruction of monarchical government, the diſnonour 
of this Kingdom, and the great diſgrace of your 
own family and poſterity. 

Thirteenthiy, You the ſaid Marquis, to make it 
further appear to the world, that it was always 
your purpoſe and intention to deſtroy his Majeſty's 
authority and government, and to oppoſe his reſtau- 
ration to his juſt right and intereſt to his three 
Kingdoms, at a provincial aſſembly holden at In- 
nerary, a little after the defeat of his Majeſty's 
army at Worceſter, the miniſters praying for his 
Majeſty after the accuſtomed manner, you did 
molt villainouſly and treaſonably rebuke them, ſay- 
ing, That they were but fools to pray for a malignant 
and wicked King, whom God had rejected, and would 
never reſtore him again; or ſome ſuch-like words to 
that purpoſe.. And alſo, you being at London, in 
the time of the uſurper Oliver, you ſaid in preſence 
of divers perſons of quality, That you wondered 
how people could be ſo mad, as to call bome a family 
whom Cod bad rejected, or ſuch words to that pur- 

ſe: Likewiſe aſter your home-coming to Scot- 

nd, yea, openly in a publick 2 at James 
Mauſtertonne's in Niddres wind, in preſence of ſe- 
veral noblemen and gentlemen, you boaſted, That 
you would own any thing you bad done in theſe things 
by-gone ; and that if it were to do, you would do it 
again; bowb:it you had known that all that had, 
would bave come: Thereby preſumptuouſly taking 
upon you, by outward ſucceſs, to give judgment 
upon the hidden and ſecret counſels and determina- 
tions of Almighty God, and thereby to alienate the 
affect ions, duties and allegiance of his Majeſty's 

ood ſubjects, and to harden and confirm others, 
uch as are otherways diſpoſed in their wicked 
courſes towards his Majeſty's Perſon and Authority. 
' Laſtly, That your monſtrous and execrable 
Treaſon may appear to all the world, it is of veri- 
ty, that in the year 1648, at a private conference 
betwixt you, Oliver Cromwel, and Col. Ireton, the 
ſaid Oliver complaining of the many difficulties 
that attended their affairs, by reaſon of the divers 
deſigns which his Majeſty had on foot from time to 
time againſt them; you the ſaid Marquis made an- 
ſwer, That their danger was great indeed, in regard, 
that if any of theſe deſigns ſhould take effett, they 
were all ruined. And thereupon gave your poſitive 
advice, that they ſhould proceed to the queſtioning 
of the King for his life ; aſſuring them, that they 
could never be ſafe until they had taken away his 
Majeſty's life. At leaſt, you did know of the hor- 
rible and treaſonable deſign of murdering his ſaid 
Majeſty ; and did moſt treaſonably conceal, and 
not reveal the ſame till after the ſaid horrid deed 
was committed, and ſo paſt prevention or remedy. 
At which time, in anno 1649, publickly in the 
face of the pretended Parliament then fitting, you 
faid, that the Uſurper Cromwe! had told you, That 
England and Sotland would never be at peace, until 
the King were put to death. By all which particu- 
lars reſpectively, above rehearſed, it is clearly 
evinced, that you were, and are Author, Contriver, 
Deviſer, Conſulter, Adviſer, of all or part of all 
the aforeſaid crimes of Treaſon, and other above 
libelled, or other of them, in manner above de- 
clared. And thereby has incurred the, pains and 
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puniſhments of High- Treaſon, and others contained 
in the Laws and Acts of Parliament above-written: 
which muſt and ſhould be inflicted upon you with all 
rigour, in example to others in all time coming. 


Sic ſubſerib. 
Jo. Fletcher. 


4 31 January, 1661. 


Ordered, that the above: written Dittay be given 
to the Marquis of Argyle, by a Herald or Purſui- 
vant, and he to anſwer thereto, upon the 13th day 
of February, next to come. 


The Marquis of Argyle's Petition, to 
the Parliament of Scotland, craving 
a Precognition of his Caſe; contain- 
ing many weighty Reaſons urging 
the neceſſity thereof. Preſented to 
the Parliament, February 12, 1661. 


To my Lord Commiſſioner his Grace, and 
Honourable Eſtates of Parliament, 


The bumble Petition of Archibald Marquis of 
Argyle; 


Humbly ſheweth, 


HAT for as much as the Petitioner can with 

a ſafe conſcience affirm, and ſolemnly pro- 

teſt, that whatever his actings or acceſſion has been 
in relation to public buſineſs fince the beginning of 
the troubles, till his Majeſty's departure hence in 
the year 1651, though he will not purge himſelf 
of errors, tailings, and miſtakes, both in judg- 
ment and practice incident to human frailty, and 
common to him, if not with the whole, at leaſt 
with the greateſt part of the Nation ; yet in one 
thing, though he were to die, he would till avouch 
and retain his innocency, that he never intended any 
thing treaſonably, out of any pernicious deſign 
againſt his Majeſty's late royal father of ever-glo- 
rious memory, or his preſent Majeſty (whom God 
may long preſerve) their Perſons or Government; 
but endeavoured always to his uttermoſt for ſettling 
the differences betwixt. their Majeſties and the peo- 
ple. And as to any actings before the year 1641, 
or from the ſaid year, till his Majeſty's being in 
the Parliament at Perib and Sterling; your Peti- 
tioner did with a full aſſurance rely upon his gra- 
cious Majeſty, and his royal father, their treaties, 
approbation, oblivion, and indemnity for what was 
and firmly believed that the ſame ſhould ne- 

ver have riſen in judgment, or that the Petitioner 
ſhould have been drawn in queſtion therefore. And 
during his Majeſty's abſence, and being forced from 
the exerciſe of his Royal Government by the late 
Uſurpers, and long after that the Nation by their 
Deputies had accepted of their Authority and Go- 
vernment, and they in poſſeſſion, the Petitioner 
was forced to capitulation with them, being in their 
hands, and under ſickneſs, and the ſame was, after 
all endeavours uſed, according to the duty of a 
good Subject: and upon the Petitioner's part, ſo 
innocent and neceſſary for ſelf-preſervation, without 
the leaſt intention, action, or effect to his Majeſty's 
D d d pre- 
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prejudice: that albcit upon miſ- information (as 
the Petitioner humbly conccives) has actings and 
compliance both in their deſigns and quality have 
been mil-repreſented, as particularly ſingular and 
perſonal, ſtating the Petitioner in a degree of guilt 
beyond others, and incapable of pardon; the ſame 
have ſo far prevailed upon his Majeſty, as to cloud 
and damp the propitious and comfortable rays, of 
his Royal Grace and Favour, and have ſtrained Nis 
gracious inclination beyond its natural diſpoſitian of 
clemency expreſs'd to his other Subjects, to com- 
mit the Petitioner's perſon, and give way to the 
trial of his carriage and actings. Yet ſo firmly 
rooted is the Petitioner's perſuaſion of his Maje- 
ſty's Juſtice and Clemency, and that he intends the 
reclaiming, and not the ruin of the meaneſt of his 
Subjects, who retain their loyalty, duty, and good 
affection to his Perſon and Government; that upon 
true and right repreſentation of the Petitioner's car- 
riage and actings, he ſhall be able to vindicate 
himſelf of theſe aſperſions, and ſhall give his Ma- 
jeſty ſatisfaction; at leaſt ſo far to extenuate his 
guilt, as may render him a fit object of that Royal 
Clemency, which is of that depth, that having 
ſwallowed and paſt by, not only perſonal but na- 
tional guiltineſs, of much more a deeper dye, than 
any the Petitioner can be charged with, or made 
out againſt him ; and ſo will not ſtrain to paſs by 
and pardon the faults and failings of a perſon, who 
never acted but in a publick joint way, without any 
ſiniſter or treaſonable deſign againſt his Majeſty or 
his Royal Father; and againſt which he can defend 
himſelf either by acts of approbation and oblivion 
in verbo principis, which he conceives to be the ſu- 
preme, ſacred, and inviolable ſecurity, or which he 
was forced to, much againſt his inclination, by an 
inſuperable neceſſity. And albeit, his Majeſty's 
grace and favour is ſtrictly tied to no other rule but 
his royal will and pleaſure ; yet his Majeſty's fo 
innate, eſſential, and inſeparable a quality of his 
royal nature, that the Petitioner is perſuaded in all 
human certainty, that the leaving and committing 
to his Parliament (as is expreſs'd in his Majeſty's 
Declaration of OFober 12th laſt by-paſt) the try- 
ing and judging of the carriage of his ſubjects du- 
ring the late troubles, as indeed it is in its own na- 
ture, and ought to be ſo accepted of all, as an un- 
doubted evidence of his Majeſty's affection to, and 
confidence in his people; ſo no other trial or judg- 
mg is therein meaned, but. a fair, juſt, legal and 
uſual Trial, without any prejudice, paſſion, or 
kmitation, or precipitation; like as by the ſaid De. 
claration there was a freedom for all the le in- 
tefeſted, to make their application to the Parlia- 
ment, or in the mean time to the Committee, from 
whom only his Majeſty is pleaſed to declare he 
would receive addreſs and information. And ſee- 
ing it was the Petitioner's misfortune, during the 
Grting of the ſaid Gnas. ba be priſoner in Exg- 
land; whereas if he had been priſoner here in Scot- 
land, he would have made application to them, and 
would have craved, and in juſtice expected that 
precognition might have been taken by them, to 
whom the preparing and ordering of that affair (to- 
wit, anent the Trial of the Subjects carriage during 
the troubles) was recommended, that the Petitio- 
ner's abſence, which was his puniſhment, not his 
fault, may not be prejudicial, ſeeing the Petitioner 
has lately received two ſeveral Dittays, wherein there 
bs many crimes groſly falſe, with all the aſperſions 
and aggravations imaginable laid to his charge; im- 
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porting no leſs than the loſs of his life, fame, and 

eſtate, and the ruin of him and his poſterity; which 

he is confident is not intended by his Majeſty. And 

that by the Law and Practice of this Kingdom, 

conſonant to all reaſon and equity, the Petitioner 

ought to have upon his deſire a precognition, for 

taking the depoſition of certain perſons, which be- 

ing frequently and uſually practiced in this country, 

when any perſon is defamed for any crime, and 

therefore incarcerate before he was brought to a 

Trial, at his deſire, precognition was taken in all 

buſineſs relating thereto; which the Petitioner in all 

humility conceives, ought much more not to be de- 

nied to him, not only by reaſon of reſpect to his 

quality, and of the importance and conſequence 

thereof, to all his Majeſty's Subjects of all quality 

in all time coming; but alſo in regard it has been 

ſo meaned and intended by his Majeſty's Declara- 

tion aforeſard; like as the manner of the crimes 

objected, being actings in times of wars and trou- 

bles, the guilt thereof was not perſonal and parti- 

cular, but rather national and univerſal, and veiled 

and covered with acts of indempnity and oblivion ; 
and ſo tender and tickliſh, that if duly pondered, 

after a hearing allowed to the Petitioner, in prudence 
and policy, will not be found expedient to be toſſed 
in publick, or touched with every hand, but rather 
to be precognoſced upon by ſome wiſe, ſober, no- 
ble, and judicious perſons, for thir and ſeveral 
other reaſons in the paper hereto annexed. Nor 
does the Petitioner deſire the ſame animo protelandi, 
nor needs the ſame breed any longer delay ; nor is 
it ſought without an end of zeal to his Majeſty's 
power, and vindication of the Petitioner's innocen- 
cy, as to many particulars wherewith he is aſperſed; 
and it would ſeriouſly pondered, that ſeeing 
Cunttatio nulla longa ubi apitur de vita bominis, far 
leſs can this ſmall delay, which is uſual, and in this 
caſe molt expedient, if not abſolutely neceſſary, be 
refuſed, ubi agitur non ſolum de vita, ſed de fama ; 
and of all wordly intereſts, that can be dear or of 
value to any man. 


Upon conſideration of the premiſes, it is humbly 
craved, That your Grace, and the Honourable 
Eſtates of Parliament, may grant the Peti- 
tioner's defire, and to give Warrant to cite 
perſons to depone before your Grace, and the 
Eſtates of Parliament, upon ſuch interroga- 
tories as your Petitioner ſhall give in, for 
clearing of ſeveral things concerning bis inten- 

ion and loyalty during the troubles. And for 
ſuch as are out of the Country, and Strangers, 
refidentars in England, Commiſſions may be 
directed to ſuch as your Grace and the Par- 
liament ſhall think fit, to take their depofi- 
tions upon Oatb, and to return the ſame, 


And your Petition ſhall ever pray, &c. 


Edinburgh, February 12, 1661. 
This Petition being read, was refuſed, 


Edinburgh, at the Parliament-Houſe, February 
13, 1661. 


12 Marquis of Argyle (being accuſed of 
1 High-Treaſon, at the inſtance of Sir Jobn 
Fletcher, his Majeſty's Advocate for his Intereſt) 
was brought to the Bar. His Lordſhip humbly de- 
ſired but to ſpeak a few words before reading the 

Indictment; 


3 


Sw 
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Indictment; aſſuring to ſpeak nothing in the cauſe 
itſelf, Whereupon he was removed a little, and 
after ſome debate, the. Houſe reſolved that the ſaid 
Indictment ſhould be firſt read. Then his Lord- 
ſhip deſired that a Bill which he had cauſed his Ad- 
vocates to give in to the Lords of the Articles, (deſi- 
ring a precognition, with many reaſons urging the 
neceſſity of it) to which he had received no anſwer, 
might be read before the ſaid Indictment: which 
being likewiſe refuſed, the ſaid Indictment was firſt 
read; and after the reading thereof, the Marquis 
(being put off his firſt thoughts) was compelled to 
this extemporary diſcourſe following, as it was 
faithfully writ when his Lordſbip ſpoke. 


May it pleaſe your Grace, | 8 
Lord- Chancellor, before I ſpeak any 
thing, I ſhall humbly proteſt my words 

may not be wreſted, but that I may have charity 
to be believed; and I ſhall with God's aſſiſtance, 
ak truth from my heart. - hy 19p v4 

I ſhall, my Lord, reſume Mephiboſheth's anſwer 
to David, (after a great Rebellion, and himſelf 
evil reported of) ſaith he, Zea, let bim take all, 
for as much as my Lord the King is come home a- 

ain in peace into his own houſe ; 2 Sam. xix. 30. So 

y I, ſince it has pleaſed God Almighty graci- 

ouſly to return his ſacred Majeſty to the Royal 
Exerciſe of his Government over theſe Nations, to 
which he has undoubted right, and was moſt un- 
juſtly and violently thruſt therefrom, by the late 
tyrannizing Uſurpers. 

It is, my Lord, exceeding matter of joy to us 
all, that the iron yoke of Ufurpation (under which 
we have theſe many years ſadly groaned) is now 
broke, and with much freedom this High and Ha- 
nourable Court of Parliament are meeting. toge- 
ther, under the refreſhing warm beams of his Ma- 
jeſty's Royal Government: (ſo much longed for by 
our almoſt ſtarved expectations, ) and I do earneſtly 
wiſh, bis Royal Preſence upon his Royal Throne a- 
mongſt us. But ſince at this time that great happi- 
neſs cannot probably be expected, I am glad that 
his Majeſty's prudence has ſingled out ſuch a quali- 
fied and worthy perſon (as my Lord-Commiſſioner 
his Grace) to repreſent himſelf ; whoſe unſpotted loy- 
alty to his Majeſty we can all witneſs. , 


I cannot, my Lord, but acknowledge that theſe J 


two grand mercies, which cotnfortably attends my 
preſent condition ;. one is, the high thoughts I de- 
fervedly entertain, of that tranſcendent and princely 
clemency wherewith his ſacred Majeſty is ſo admi- 
rably delighted; abundantly evidenced by many 
noted and ſignal teſtimonies in all the ſteps of his 
Majeſty's carriage; as thoſe moſt gracious Letters, 
Declarations, and that free and moſt ample Act of 
Indempnity, granted to all his Majeſty's Subjęcts, 
(excepting ſome of the immediate murderers of his 
Royal Father) to eradicate any timorous jealouſies 
of his Majeſty's gracious pardon, (which might hap- 
ly ariſe by ſerious reflectings) convincing them for- 
cibdly of their own miſcarriages, in theſe unhappy 
_ of diſtraction. The STI m Took of 
which princely d ment (I am confidently hope- 
ful) his Majeſty Dae n and ſhall find, 
prove one effectual cement to conciliate the moſt 
anti-monarchick and diſaffected perſons (excepting 
ſome of thoſe barbarous Bhanatichd) in all his Ma- 
jeſty's Dominions, moſt willingly to the ſubjection 
of his Majeſty's Royal Scepter; and with a perfect 
"TI" ET IN 


of Argyle, for H igh-Treaſon, 


or others, in all time coming. 
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hatred abominate all diſloyal practices in themſelves 


The ſecond is, my Lord; when I conſider that 
my Judges are not ſuch as we had of late, ſtrangers, 
but my own r te nol both which jointly (to- 
gether with the real ſenſe and ſolid convictions I have 
of my innocency of thoſe calumnies moſt unjuſtly 
charged upon me) encourages my hopes the rathef, 
to- expect ſuch dealing, as will moſt ſympathize 


with that clement. humour (to which his ſacred Ma- 


jeſty has a natural propenſity) and ſuch equal admi- 
niſtration of Juſtice {void of all biaſſing prejudices) 
as will be moſt ſuitable to ſuch a high and honoura- 
ble meeting. 

I ſhall therefore, my Lord; defire to uſe Paul's 
anſwer for himſelf, (being accuſed of his Country- 
men) he having a learned Orator, Tertullus, accu- 
ſing him, as I have in my Lord-Advocate; Paul's 


was hereſy, mine of another nature; but I muſt ſay 


with him, that the things they alledge againſt me 
cannot be proved: but this I confeſs, in the way 
allowed by ſolemn Oaths and Covenants, I have 
ſerved God, my King, and Country (as he faid) 
which they themſelves alſo allow. | 

I ſhall, my Lord, remember (not with repining, 
but for information) my hard uſuage, never having 
had my hearing, nor allowance of pen, ink, nor 
paper, nor the comfort of ſeeing my triends freely, 
until I received this ſummons, which was in effect 
a load above a burden; enemies, both Scots and 
Engliſh, out of malice calumniating me for all the 
ſame things, excepting what relates to his Majeſty's 


moſt Royal Father of ever-glorious memory. 


Therefore, my Lord, I beg charity and patient 
hearing, not doubting but the wiſdom and good- 
ncſs of the Parliament will be fo favourable, and 
not as the inconſiderate multitude (as a learned and 
able man writes, Sir Walter Raleigh, in his Preface to 
the Hiſtory of the World.) As we ſee in experience; 
that dogs always bark at them they know not; and 
that is their nature, to accompany one another in 
thoſe clamours ; fo it is with the inconſiderate multi- 
tude, who wanting that virtue which we tall ho- 
neſty in all men, and that ſpecial gift of God, which 
we call charity in Chriſtian men; condemn without 
hearing, and wound without offence given, led 
thereunto by uncertain Report only; which his Ma- 
jeſty King Fames only acknowledges to be the fa- 
ther of lyes. I ſhall not deſire to be in the leaſt miſ- 
taken by any that hear me; but ſure I am, it is per- 
tinently applicable to my caſe. EW 

I intreat your Lordſhip likewiſe to conſider the 
words of another notable man, (Speed, in his Hi- 
ſtory ;) who ſays, As the tongues of Paraſites are ill 
ballances to weigh the virtues of Princes and great 
men; ſo neither ſhould theirs, nor other mens ble- 
miſhes be looked upon as they are drawn with the 
deformed pencil of envy or rancour ; which do al- 
ways attend eminency, whether in place or virtue. 
I ſhall not, my Lord, be ſo preſumptuous as to 
arrogate any thing to myſelf in this, only I want 
not the two companions, for I am but a weak man, 
ſubje& to many failings and infirmities, (whereof I 
do not purge myſelf) for as we muſt confeſs to God 
Almighty, if he ſhould mark iniquity, who can 
ſtand ? neither ſhall I ſay, that there cannot a hole 
be diſcovered (as the Proverb is) in my coat; and 
it cannot but be ſo with any, ſpecially ſuch as have 
labour'd in ſuch times and buſineſs. But bleſs the 
Lord, that in theſe things which have been, and 
se | Ddd 2 X are 
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are here caſt upon me, I am able to make the falſe. 
hood and miſconſtruction of them palpably ap- 


25 


i My Lord, before I mention any thing in parti- 
cular; I muſt ſhew this honourable meeting of Par- 


liament, and all that hear me (who doubtleſs have 


various apprehenſions of my being preſent in this 
condition) that I am here rather as my misfortune, 
not my injury; wherein I deſire to explain the dif- 
ference, as Plato and Ariſtotle do very well; cal- 


ling N ſuch things as are done purpoſely with 


a wicked mind; and misfortunes, ſuch things as 
are done with a good mind, though the events prove 
bad, yet we could not foreſee them. 

So, my Lord, I ſhall take God to record (who 
muſt judge me one day) upon my Conſcience, that 
202: did, flowed not from any injurious principle 
to any, though I acknowledge the events were not 
ſtill ſo ſucceſsful (which was my misfortune) in- 
deed; but it has been my lot often in theſe times 
(wherein I and many others have been inevitably in- 
volyed) to be by the malicious tongues of my ca- 
lumniating enemies, miſconſtructed for the worſt; 


yea, even in many things that the Lord was pleaſed 


to make ſucceſsful. For the truth of this, I may, I 
hope, ſafely appeal to many in this honourable Houſe, 
who can abundantly witneſs, my faithful and loyal 
endeavours, for both my King and native Coun- 
try: whereof I ſhould be very ſparing to be an He- 
rald myſelf, were not the contrary ſo impudently 
affirmed, There are five main calumnies that I 
deſire, my Lord, to ſatisfy all that hear me a little 
in; to the end that the reſt of leſs moment may be 
likewiſe in their own due time heard, afterward ab- 
ſtrated more from perſonal prejudice. 3 

The firſt calumny is, my Lord, concerning that 
horrid and unparallelled murder of his late Royal 
Majeſty of eternally bleſſed memory. I do here pub- 
lickly declare, that I neither deſire, nor deſerve the 
leaſt countenance or favour, if J was either acceſ- 


- fary to it, or on the counſel or knowledge of it: 


which to make clearly appear, is under oath in the 
Parliament-Books 1649; whereof I was the firſt 
ſtarter myſelf, to the intent that we might both vin- 
dicate ourſelves, and endeavour a diſcovery, if any 
amongſt us had any acceſſion to that horrid and vil- 
lanous crime; as alſo in my latter Will, which I 
made going to England, in Anno 1655, or 1656, 


* fearing what poſſibly might hereafter be obtruded 


by any upon me or my family upon that account, 
I ſet it down to clear my poſterity ; that I was alto- 
gether free of that deteſtable and execrable crime, 
or of any prejudice to his Majeſty, in either Perſon 
or Government, I left this with a very worthy 
Gentleman, I believe well known to your Lordſhip, 
and never ſaw it ſince; ſo your Lordſkip may be 
pleaſed if ye will to call for it, and try the truth, 
Whatſoever other thing may be in it, I hope, my 
Lord, this opportunity is a mercy to me, to have 
that vile calumny (amongſt many others) againſt 
me to be cleared. Y 

And, my Lord, to make this icular yet 
more evident, I did ſtill, and do poſitively aſſert, 
that I never ſaw that monſtrous Uſurper Oliver 
Cromwel in the face, nor ever had the leaſt corre. 


ſpondence with him, or any of that Sectarian Army, 


until the commands of the Committee of Eſtates 
ſent me, with ſome other Noblemen and Gentle- 
men to the border in anno 1648, to ſtop his march 


into Scotland, after thoſe who retired irom Prefton 


fight; neither after he left the border, in the year 


* 


* 
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1648, did I ever corteſpond with him, or any of 


that Sectarian Army; ſo unſatisfied was I with their 
way, after the wicked and finiſter courſes he and 


they were upon, afforded evident preſumptions for 


* us to apprehend, that he and they intended preju- 


dice to his Royal Majeſty, Only one letter I recei- 
ved from Sir Arthur Haſlerig, to which I returned 
anſwer, that he might ſpare his pains in writing to 
me, for I bleſſed the Lord, who had taught me by 
his word, to fear God, and honour the King, and 
not to meddle with them that were given to change, 
Though Sir Arthur be now dead, yet he acknow- 
ledged to ſeveral in the Tower, that he ſtill had my 
letter: and when 1 was there, I often defired he 
might be poſed and examined about it; which I 
can preſently inſtruſt, And during, my Lord, my 
being in England, neither in London nor Newcaſtle, 
in anno 1647, there was not any thing ſo much as 
mentioned concerning his late Majeſty's Perſon; all 
that ever I heard of, was in publick Parliament 
1647. The Commiſſioners Papers at London, and 
mm at Newcaſtle, will clear this 
the ſecond calumny is anent the inhuman mur- 
der of Duke James Hamilton: my Lord, it's well 
known my great reſpe& to that truly noble and 
worthy Perſon, whereof (upon all occaſions) 1 80 
ample teſtimonies, and can yet convince any of his 
friends with the reality of it; and evidenced my true 
ſorrow for the wicked cruelty committed upon him. 
But indeed I cannot deny I refuſed to compliment 
Cromwel on his behalf, (he having, my Lord, been 
immediately preceding, ſo inftrymental, and ſo 
very active in that moſt horrid and lamentable mur- 
der of his late ſacred Majeſty 3) and if I had done o- 
therwiſe, undoubtedly it had been a more black 
Article in that Libel now read, than any that is 
in it. 

The third calumny is, that which breeds a great 
part of theſe groundleſs clamours, (though it be 
not in the Indictment) is my Lord Marquis of Hunt- 
ley's death; wherein I may truly ſay, I was as ear- 
neſt to preſerve him, as poſſibly I could, (which is 
very well known to many in this honourable houſe) 
and my not prevailing may ſufficiently evidence I had 
not ſo great a ſtroke nor power in the Parliament 
as is libelled, And, my Lord, for his Eſtate, I 
had nothing in that, but for my own abſolutely 
neceſſary relief, and was ever moſt willing to 
with any intereſt I had therein, (getting his friends, 
who profeſſed much zeal for the ſtanding of the 
Family) engaged for warrandize to me, of any 
portion that ſhould happen to fall to my ſatisfac- 
tion, And to evidence that I was no means to harm 
the Family, I ſtood with my right betwixt all fines 
and forfeitures of Bonds, and accounted for any 
thing I could receive. And to manifeſt yet fur- 
ther, that the burden of that Family was not from 
any extrinſick cauſe to themſelves, I have under the 
old Marquis's own hand, and his Son, George Lord 
Gordon, (who was a very worthy young Noble- 
man) the juſt Inveritory of their debts, amounting 
to about one million of marks, in anno 1640. It 
would, I fear, my Lord, conſume too much of the 
Parliament's precious time, to hear many other 
circumſtances, to make this particular more clear, 
which I ſhall at this time ſorbear. | 

The fourth calumny is, the death of the Marquis 
of Montroſs ; there are many in this houſe, my 
Lord, who know very well, I refuſed to meddle 


either in the matter or manner of it: and fo far 
were 


4. 
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were we from having any particular quarrels at one 
another, that in anno 1645, he and J were fully a- 
greed upon Articles and Conditions contained in a 
Treaty paſt betwixt us: the Gentleman is yet alive 
who carried the meſſages both by word and writing 
betwixt us; and it was neither his fault nor mine 
that the buſineſs did not end at that time, which ('tis 
known to all) proved very obnoxious to the King- 
dom thereafter, | 

The fifth calumny, is concerning my dealing with 
the Engliſo after Worceſter fight. It is well known, 
my Lord, to many, that myſelf, and the Gentle- 
men of Argyleſbire (my Kinſmen, Vaſſals, and Te- 
nants) endeavoured cordially to engage all their 
neighbours about them on all hands, againſt the 
Engliſh, (which they did not prevail in,) but was 
moſt unhappily made known to the Engliſh Com- 
manders for the time; which they cauſed immedi- 
ately to be publiſhed (as a very notable diſcovery) in 
their News- books; which occaſioned two ſad diſad- 
vantages to us. For they not only cruſhed our at- 


tempts in the infancy, but alſo determined the ſeve- 


rer reſolutions againſt us ; whereby two ſtrong Regi- 
ments of Foot, (Overton's and Reads) and very 
near the number of one of Horſe (under the com- 
mand of one Blackamoor) were ſent to Argyle; and 
when Dean came there, it pleaſed God to viſit me 
with a great diſtemper of ſickneſs, (as Dr. Cunning- 
ham, and many others who were with me, can wit- 
neſs.) What, my Lord, I was preſt to, when I was 
violently in their hands, may be inſtrufted by the 
paper itſelf (written by Dean's man's own hand, yet 
extant to ſhew) which I did abſolutely refuſe, upon 
all the hazard of the uttermoſt of their malice ; as 
alſo what I was neceſſitated to do, is likewiſe ready 
to be ſhewn, whereby I was ſtill continued their 
Priſoner demand. | 
I ſhall, my Lord, add one reaſon more to clear this 
(beſides many other weighty publick reaſons and 
conſiderations; which I ſhall forbear to mention at this 
time, it being more natural to bring them in by wa 
of defences afterward) my own Intereſt, and of all 
Noblemen and Superiors in Scotland. It may ra- 
tionally be preſumed, that I had been a very ſenſeleſs 
fool, if ever I had been for promoting ſuch an Au- 
ity and Intereſt over me, as levelled all, and 
was ſo totally deſtructive to all that differenced my- 
ſelf and other Noblemen, from their own Vaſſals, 
(which many ſay I was too earneſt in) yea, it being 
abſurdly derogative to all true Nobility ; and my 
Anceſtors and I (as it is faid in that libel) having 
had ſo many titles of honour, dignity, and emi- 
nent places of truſt, conferred upon us by his Ma- 
jeſty's Royal Predeceſſots and himſelf; (all for our 
conſtant Loyalty and Adherence to the Crown on all 
occaſions) as the Records and Hiſtories of this an- 
cient Kingdom hold forth, beſides the narratives of 
all our grants, and aſſetting the juſt privileges 
thereof, againſt all oppoſers, I did, my Lord, 
ever (even when the Engl were at the intolerable 
height of Uſurpation) declare my true abhorrence 
to a Commonwealth Government, which was well 
known to them all. I was not indeed, my Lord, 
vety diffatisfied, when there were rumours ſpread a- 
broad of CromwePs being made a King, (as ſome 
here preſent can witneſs 3) for I told them it was a 
moſt probable way for his Majeſty ; and the more 
it were incouraged, would tend the more to Crom- 
wePs, and their deformed Commonwealth's Govern- 
menx's ruin, and promote his Majeſty's juſt Intereſt 
the mote. My Food, I ſhall not much blame my 


of Argyle, for High- Treaſon: 


Lord-Advocate for doing his endeavour, (it being 
an eſſential part of his function to -accuſe) but 1 
muſt ſay, that it is very hard meaſure, that ſo able 
a man has taken near as many months, in taking 
pains to prompt as many enemies as his perſuaſions 
could poſſibly invite, to vent out the higheſt notes 
of their malice; and laying out ſearch by them 
for, and collecting all the bad reports, or rather 
(to give them theif genuine term) may call them 
a confuſed maſs of the common claſhes of the Coun- 
try, thereby to adviſe miſconſtructions of all the 
publick actings of both Parliaments and Commit- 
tees, during the late troubles: and with ſtran 

and remote inferences to adduce all thoſe to t 


channel of my particular actings; he has taken, 1 


ſay, my Lord, as many months, as I have had 
days to anſwer them, being an exceeding diſad- 
vantage. But, my Lord, that's not all, I am like- 
wiſe extremely troubled, that he labours in that li- 
bel all along to draw an obſcure vail of perpetual 
oblivion over all my good ſervices, and ſpecially 
my faithful and loyal endeavours, in reſtoring of his 
ſacred Majeſty to the Crown of this his moſt ancient 
Kingdom of Scotland; and the exerciſe of his Ma- 
jeſty's royal authority therein; with my cordial en- 
deavours for his Majeſty's reſtitution to the reſt of 
his Dominions alſo : which his Majeſty both knows, 
and has been pleaſed often to acknowledge it to 
have been good ſervice. Yea, and many preſent in 
this honourable houſe know, that I extended both 
my zeal and affection to the utmoſt of my powet 
for his Majeſty's ſervice in that particular; which 
I willingly —— nothing, my Lord, but 
my duty, whereunto I was tied both by natural, 
civil, and chriſtian bands to my Sovereign; and 
ſpecially ſuch a King, of whom I may ſay well, (as 

have often affirmed) That he is a King in whom 
the Lord has been pleaſed to take ſuch pleaſure, as 
to poſſeſs his Majeſty with ſo many ſuperlative de- 
grees of excellency, that will certainly exalt his 
Majeſty's fame, both in our age, and to ſubſe- 
quent poſterity, above all the Monarchs in the 
world. So that, my Lord, we may conſequently 
diſcover a high demonſtration of the Lord's fingu- 
lar kindneſs and ſpecial providential care for us his 
Majeſty's Subjects, in preſerving ſuch a rich bleſ- 


ſing as his ſacred Majeſty, (in whom the happineſs 


of theſe Nations is wrapt up) under the ſafe wings 
of his divine Protection; I may ſay, even when the 
extravagant malice of men would have ſwallowed 
him up. | | 


After my Lord had ended this diſcourſe (being 
heard by all very attentively, without any inter- 
ruptions) thus the Lord Advocate ſpoke to my 
Lord Chancellor: 4 

My Lord, What can the Marquis of Argyle ſay 
to the 2 at Sterling, in anno 164398 

The uis replied, that he found my Lord 
Advocate endeavoured to bring him to debate the 
particulars, (which he hoped ſhould be cleared at 
another more convenient time) and waved anſwer- 
ing the thing it ſelf, but inſiſted thus: 

My Lord Chancellor, 


I have, (informative only) hinted a little at the 
main things which I am often charged with, my 
memory cannot fully reach all, neither will time 

rmit to circumſtantiate theſe particulars, which I 
fave only touched in the general; nor is it my 
purpoſe at preſent to fall on the debate of any of 
that Libel (not having yet conſulted the * 

| Y 
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by reaſon theſe advocates, your Lordſhip was plea- 

ed to allow me, have not yet all embraced, and the 
excuſes of my ordinary adyocates (in whom I had 


confidence) being admitted as relevant. And theſe | 


Gentlemen, that have been pleaſed, (in obedience 
to your Lordſhip's command) to come here with 
me, not being much, acquainted with matters of 
this weight, and not having unbraced till within 
theſe. two or three days, ſo that they are ſtrangers 


altogether to my caſe; I ſhall therefore, my Lord, 


humbly deſire, that a competent time may be al- 
lowed me, that I may er my defences, and 
I ſhall, (God willing) abundantly clear every par- 
ticular in that Libel, And alſo my Lord, I hum- 
bly defire that theſe other advocates, who were or- 
dained by your Lordſhips to aſſiſt me (and after 
the honourable Lords of Articles had heard them, 
rejected their excuſes) may be now re-ordained to 


conſult and appear for me. 


The Marquis's advocates entered a proteſtation, 
that what ſhould happen to eſcape them in plead- 
ing (either by word or writ) for the life, honour, 
and eſtate of the ſaid noble Marquis, their client, 
might not thereafter be obtruded to them as trea- 
ſonable ; whereupon they took inſtruments. | 


The Marquis aſſured my Lord Chancellor, that 
he knew not of any ſuch proteſtation to be preſent- 


ed, and | that it flowed, ſimply of themſelves: 
Whereupon the Lord Chancellor deſired the Mar- 
is and his advocates to remove, till the houſe 
ould conſider both of my Lord's deſire, and the 
advocates proteſtation. | 
The Marquis and his advocates being removed, 
the houſe, (aſter ſome ſmall debate) reſolved, as 
to my Lord Marquis's deſires, his Lordſhip ſhould 
have till the 26th of February to give in his defences 
in writ, and ordained Mr. Andrew Ker to be one 
of his advocates. a 
As to the advocates proteſtation, the houſe reſol- 
ved, that they could * allowed to ſpeak in caſes of 
treaſon either by word or writ, but upon their peril; 
only allowed them in the general, as much as in 
ſuch caſes was indulged to any. | . 
The Marquis and his advocates being called in, 
my Lord Chancellor intimated the aforeſaid reſolu- 
tions of the houſe, both in reference to my Lord 
Marquis, and to the advocates proteſtation. 
When my Lord Chancellor had done, the Mar- 
quis ſpoke as ſolloweth: 3 


My Lord Chancellor, 

Here is one thing that had almoſt eſcaped me, 
anent that oppoſition at Sterling, 1648, that 
my Lord advocate was ſpeaking of; that it may 
not ſtick with any of this honourable meeting, I 
ſhall ingenuouſly declare, That after the defeat at 
Preſton, I was deſired to come and meet with the 
committee of eſtates (meaning thoſe who were in 
the then engagement) and being come with ſome 
of my friends to Sterling, fearing no harm and fuſ- 
perting nothing, I was invaded by Sir George 
ſunro,; where ſeveral of my friends were killed, 
and myſelf hardly eſcaped, which is all that can 

be ſaid I acted in arms, as many here know. 
My Lord, not that I am any ways diffident, but 
I ſhall in due time clear every particular of that 
| Libel; yet I am not a little troubled that ſome 
who have heard the calumnies therein, may let 
them have ſuch an impreſſion (being aſſerted with 
ſuch confidence) as to conceive a poſſibility, if not 
'a probability of their being true; I ſhall therefore 
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deſire ſo much charity from this honourable meet. 
ing, that there be no hard thoughts entertained 
till I be fully heard. _ | 


The Marquis therefore, with the joint concurrence 
of his advocates, humbly defired, That the Bill 
(containing many pungent reaſons) for a precog. 
nition of his proceſs, given to the honourable Lords 
of articles, might be read and conſidered, in plain 
Parliament. 

To which my Lord Chancellor replied, That 
it had been formerly refuſed at the Articles, and 
that ic would not be granted. 

So his Lordſhip was carried back to the Caſtle, 


Edinburgh, March 5, 1661, af the Par- 
2 liament Houſe. 


The Marquis of Argyle being called in, gave in a 
Bill, containing ſeveral weighty Reaſons, deſiring a 
continuation till the meeting of Parliament to- mor- 

row. His Lordſhip being removed, after long de- 
bate it was carried againſt him by two or three 
votes; and his Lordſhip being called in, my Lord 
Chancellor told him it was refuſed, and ordered his 
Lerdſbip to produce his defences, whereupon be 

| ſpoke as followeth. on 


May it pleaſe your Grace, | 

Y Lord Chancellor, this buſineſs. is of very 

great concernment to me, and not ſmall in 
the preparative of it to the whole Nation; yea, it 
may concern many of your LANG who are ſit- 
ting here, and your poſterity : and therefore I de- 
fire to have your Grace (my Lord Commiſſioner) 
and the remanent members of this honourable meet- 
ing, your patience to hear me a few words without 
prejudice or miſ-conſtrution, which any thing I 
can ſay is often obnoxious to. 

I ſhall, my Lord, begin with the words of that 
godly King Jeboſapbat, that good King of Judab, 
(after he was come back in peace to Jeruſalem;) in 
his inſtructions to his judges, he deſires them to 
take heed what they do, for they judge not for 
men, but for the Lord, who is with them in the 
judgment. n 

My Lord, I ſhall ſpeak another word to many 
young men, who were either not born, or ſo young 
that it is impoſſible they could know the beginning 
of theſe buſineſſes, which are contained in the Libel 
againſt me, (being all that hath been done ſince the 
year 1638) ſo that * A might have heard by re- 
port what was done; but not why, or upon what 
grounds; and what ſome have ſuffered, but not 
what they have deſerved, — Therefore I deſire 
your Lordſhip's charity, until all the , particulars 
and ſeveral circumſtances of every particular be 
heard, without which no man can Judge rightly of 
any action: For as it is well obſerved by that in- 
comparable Grotius, that Ariſtolle aſſerts, That 
there is more certainty in the mathematicks than 
morals; for as Grotius has it, the mathematicks 
ſeparates forms from matters, as betwixt ſtraight 
and crooked, there is no midſt, but in morals, even 
the leaſt circumſtances vary the mater, ſo that t 
are wont to have ſomething betwixt them, wit 


ſuch latitudes, that the acceſs is near ſometime to 


this, ſometime to that extream; ſo that. betwixt 
that which ought to be done, and that which 
ought not to be done, is interpoſed that which 
may be done, but is nearer now to this than to 
the other extremity, or part, whence ——_— 
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often ariſeth. The particular circumſtances are ſo 
obvious to every underſtanding man, that I need 
only to mention them. 

Polybius, my Lord, makes much of his hiſtory 
depend upon theſe three, concilia, cauſa, & even- 
tus; and there are likewiſe other three, tempus, lo- 
cus, & perſonæ, the change whereof makes that 
which is lawful duty, unlawful, and on the contra- 
ry : So likewiſe in ſpeaking or repeating words, the 
adding or paring from them will quite alter the ſenſe 
and meaning; as alſo in writing, the placing of 
commas or points, will change the ſentence to a 
quite other purpoſe than it was intended. 

There is, my Lord, another maxim, which 1 
do not mention as always undeniable ; but when 
there is no lawful magiſtrate exerciſing power and 
authority in a Nation, but an invading uſurper in 

ſſeſſion, eſteeming former laws crimes ; in ſuch 
a caſe, I ſay, the ſafety of the people is the ſupreme 
Law. 

There is another maxim which is not queſtioned 
by any, and it is, Neceſſity has no law; for even 
the moral law of God yields to it, and Chriſt's diſ- 
ciples, in David's example : For this Seneca ſays, 

ſity (the defence of human imbecility) breaks 
every law; Nam neceſſitas legum irridet vincula, 
neceſſity ſcorns the fetters of laws. So he that an- 
| ſwers that Libel, The long Parliament revived, ſpeak- 
ing of this Jaſt Parliament (which his Majeſty calls 
a bleſſed healing Parliament) he ſays the neceſſity 
to have it, may diſpenſe with ſome formalities : So 
Ravenella (fo much eſteemed in matters of Scrip- 
ture) after he has divided neceſſity into abſolute and 
hypothetick, makes that of ſubmitting to Powers 
of abſolute neceſſity. Joſephus alſo, my Lord, that 
famous hiſtorian, when he mentioned David's 
ſpeech to his children, after he had made Solomon 
(being but younger Brother) King, he exhorts them 
to unity among themſelves, and ſubmiſſion to him 
and his authority; for if it ſhould pleaſe God to 
bring a foreign ſword amongſt you, you muſt ſub- 
mit to them; much more then to him who is your 
brother, and one of your own Nation. 

There is another maxim, my Lord, Inter arma 
| filent leges; and it is well known, that divers retours 
and other things in Scotland were done in conſidera- 
tion of times of peace, and times of war. 

Another maxim, Ex duobus malis minimum eli- 

endum eft, cum unum eorum non poteſt evitari; ſays 
Ariſtotle, Cicero, and Quintilian, cum diverſa mala in- 
ter ſe comparantur, minimum eorum locum boni occupat. 

There is another maxim, No man's intention 
muſt be judged by the event of any action, there 
being oftentimes ſo wide a difference betwixt the 
condition of a work, and the intention of the worker. 

I ſhall only add another maxim, It cannot be 
eſteemed 'virtue to abſtain from vice, but where it 
is in our power to commit the vice, and we meet 
with a temptation. 

As T have named ſhortly ſome few maxims, my 
Lord, I ſhall humbly tender ſome weighty conſide- 
rations to your Lordſhip's thoughts. 

The firſt conſideration is, That there are diffe- 
rent conſiderations to be had of ſubjects actions 
when their lawful m 
his authority by himſelf, or others lawfully con- 
ſtituted by him, and when there is no King in 
Ijrael. 

The ſecond is, That there is a different conſide- 
ration betwixt the ſubject's actions when the lawful 
* magiſtrate is in the Nation, and when he is put 


of Argyle, for High-Treaſon: 


iſtrate is in the exerciſe of 
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from it, and ſo forced to leave the people to the 
prevalent power of a foreign {word, and the inva- 
der in poſſeſſion of authority. x 3 

Thirdly, That there is a difference betwixt ſub- 
jects actions, even with the invading uſurper, after 
the repreſentatives of a Nation have ſubmitted to, 
and accepted of their authority and government, 
and they in poſſeſſion ſeveral years; the Nation ae- 
knowledging their conſtitutions, and all the lawyers 
preſſing and pleading them as laws. | 

Fourthly, The actions of ſubjects are to be con- 
ſidered, when aſſiſting the lawful magiſtrate to 
their power, and never ſubmitting to the invading 
uſurper until they were priſoners, and could do no 
better. | 

Fifthly, That there is likewiſe conſideration to be 
had of the actions of ſuch ſubjeRts, being ſtill priſoners _ 
upon demand under articles to that purpoſe, 

Sixthly, It is to be conſidered likewiſe of the ac- 
tions of ſuch a ſubject, who was particularly noticed 
and perſecuted by the invaders, for his affection to 
the lawful magiſtrate and his government. 

Seventhly, It is to be conſidered, that there is a 
great difference betwixt actions done ad lucrum cap- 
tandum, and thoſe done ad damnum evitandum ; that 
is to ſay, actions to procure benefit, and actions to 
ſhun detriment. 

Eighthly, It is to be conſidered, that there hath 
ever been a favourable conſideration had, by any 
Prince, of any perſon coming voluntarily, and 
caſting himſelf upon a Prince's clemency. 

Ninthly, It is to be conſidered, that his Majeſty 
himſelf hath a gracious natural inclination unto cle- 
mency and mercy, which hath been ſo abundantly 
manifeſted to his ſubjects in England, even to all 
(except to ſome of the immediate murderers of his 
royal father) that it cannot be doubted, that the 
ſame will be wanting to his people in Scotland, who 
ſuffered by them (whom his Majeſty hath graciouſly - 
pardoned) even for their dutiful ſervice, and affec- 
tion to his Majeſty. 

Therefore without thought of any prejudice to 
the Parliament, or this honourable meeting, I muſt 
make uſe of my Lord Chancellor of England his 
words, though in another caſe, ſaying, There can- 
not too much evil beſal thoſe who do the beſt they can 
to corrupt his Majeſty's good-nature, and to extin- 

iſp bis clemency : For his Majeſty's felf declared 
fis natural inclination to clemency, in his ſpeech to 
both his houſes of Parliament in England, whom he 
bath, with all his people, conjured, defired, and 
commanded, to aboliſh all notes of diſcord, ſepa- 
rations, and difference of parties, and to lay aſide 


all other animoſities, and the memory of paſt pro- 


vocations, and to return to a perfect unity amongſt 
themſelves under his Majeſty's protection; which 
is hoped all your Lordſhip's will concur in, having 
ſo worthy a pattern to follow : And as theſe are his 
Majeſty's inclinations expreſs'd, ſo it is ſuitable to 
the arms he bears as King of Scotland, which is the 
Lion, whoſe motto is known to all; 


—— Nobilis eſt ira Leonis, 
Parcere ſuljectis, & debellare ſuperbos. 


Which is to ſay, to vanquiſh and ſubdue the 
proud, and ſpare ſuch as are ſubmiſſive; of the 
which number I am one, and for that effect, in all 
humility, preſent this humble ſubmiſſion to his Ma- 
jeſty, and your Grace, my Lord Commiſſioner, in 
his Majeſty's name. 1 

| 0 
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To my Lord Commiſſioner bis Grace, and High Court 
of Parliament, March 5, 1661. 


Araſmuch as I Archibald Marquis of Argyle, 
am accuſed of treaſon, at the inſtance of his 
Majeſty's advocate, before the high Court of Par- 
liament; and being altogether unwilling to appear 
any way in oppoſition to his ſacred Majeſty; conſi- 
dering alſo that this is the firſt Parliament called by 
his Majeſty after his happy return to his Kingdom 
and Government, for healing and repairing the di- 
ſtempers and breaches made by the late and long 
troubles : I have therefore reſolved that their conſul- 
tations and debates about the great affairs and con- 
cernment of his Majeſty and this Kingdom ſhall 
have no interruption upon occaſion of any proceſs 
againſt me, I will not repreſent the fatality and 
contagion of thoſe times, wherein I, with many 
others in theſe three Kingdoms, have been involved ; 


which have produced many ſad conſequences and 


effects, far contrary to our intentions. Nor will I 


inſiſt upon the defence of our actings in this King- 


dom before the prevailing of the late uſurpers, 
which, if examined according to the ſtricteſt inter- 
pretation, and ſevereſt cenſure of Law, may be 
eſteemed a treſpaſs of his Majeſty's royal com- 
mands, and a tranſgreſſion of the Law : But, not- 
withſtanding thereof, are by his Majeſty's clemency 
covered with the veil of oblivion by divers Acts of 
Parliament, and others, to that purpoſe, for the 
ſafety and ſecurity of his Majeſty's ſubjefts : And 
that my actings ſince, and any e with ſo 
prevalent a power (which had wholly ſubdued this, 
and all his Majeſty's other dominions, and was uni- 


_ verſally acknowledged) may be looked upon as 


acts of meer neceſſity, which hath no law; and it 
is known, that during that time I had no favour 
from theſe uſurpers. 5 

It was inconſiſtent with, and repugnant to my 
Intereſt, and cannot be thought (unleſs I had been 
demented and void of reaſon) that I ſhould have 
had freedom or affeQion to be for them, who be- 
ing conſpired enemies to monarchy, could never be 
expected to befriend or tolerate Nobility. And 
whereas that moſt horrid and abominable crime of 
raking away the precious life of the late King of 
ever-glorious memory, is moſt maliciouſly and 
falſely charged upon me; if I had the leaſt acceſſion 
to that moſt vile and heinous crime, I would eſteem 
myſelf unworthy to live, and that all higheſt pu- 
niſhments ſhould be inflicted upon me: but my 
witneſs is in heaven, and my record on high, that 
no ſuch wicked or diſloyal thought ever entered in 
my heart. But chuſing to ſhun all debate, rather 
than to uſe any words or arguments to reaſon with 
his Majeſty, whom though I were righteous, yet 
would 1 not anſwer, but would make my ſupplica- 
tion to my Judge. And therefore (without any 
excuſe or vindication) I do, in all humility, throw 
myſelf down at his Majeſty's feet (and before his 
Grace his Majeſty's Commiſſioner, and the honour- 
able Eſtates of Parliament) and do ſubmit and be- 
take myſelf to his Majeſty's mercy ; and though it 
be the great unhappineſs of theſe times (the diſtem- 
pers and failings of theſe Kingdoms being ſo epi- 
demick and univerſal) -that his Majeſty ſhould have 
had ſo much occaſion and ſubje& of his royal cle- 
mency; yet it is our great happineſs, and his Ma- 
jeſty's high honour, that he has expreſs'd and given 
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ſo ample teſtimony thereof, even to thoſe who did 
invade his Majelſty and this Nation, for no other 
cauſe than for their faithful and loyal adherence to 
his Majeſty, and his juſt royal intereſts: which ren. 
ders his Majeſty's goodneſs incomparable, and 
without parallel, and gives me confidence, that his 
Grace his Majeſty's Commiſſioner, and the honour. 
able Parliament, of their own goodneſs, and in 
imitation of ſo great and excellent a pattern, will 
compaſſionate my condition. And ſeeing it is a 
ſpecial part of his Majeſty's ſovereignty and royal 

rerogative, to diſpenſe with the ſeverity of the 
Lian and that it is a part of the juſt liberty and 
privilege of the ſubjects, that in caſes of greateſt 
extremity and danger, they may have recourſe to 
his Majeſty, as to a ſanctuary and refuge : 

It is in all humility ſupplicated, that the Lord 
Commiſſioner's Grace, and the honourable Parlia- 
ment, would be pleaſed favourably to repreſent my 
caſe to his Majeſty, and that the door of his royal 
mercy and bounty, which is ſo large and patent to 
many, may not be ſhut upon one, whoſe anceſtors 
for many ages (without the leaſt ſtain) have had 
the honour, by many ſignal proofs of their loyalty 
to be reputed ſerviceable to his Majeſty's royal 

rogenitors in the defence of the Crown, and this 

is ancient Kingdom. And if his Majeſty ſhall 
deign to hold out the golden ſcepter of his clemen- 
Cy, as an indelible character of his Majeſty's royal 
favour, it will lay a perpetual obligation of all 
poſſible gratitude upon me and my poſterity, and 
will ever engage and devote us entirely to his Ma- 
jeſty's ſervice. And the interceſſion of this honour- 
able Parliament on my behalf to his gracious Ma- 
jeſty, will be a real evidence of their moderation, 
and they ſhall be truly called a healing Parliament 
and God, whoſe mercy is above all his works, ſhall 
have the honour and glory which is due to his great 
name, when mercy triumphs over juſtice, 


The aforeſaid ſubmiſſion being read, the Lords of 
Articles would give bim no preſent anſwer ; but re- 
ſolved to report the ſame to the Parliament the mor- 
row. 


Edinburgh, Martii 6, 1661; at the Parliament. 


Y Lord Chancellor having reported what had 

been done the former 'day before the Lords 

of Articles anent the Marquis of Argyle's proceſs, 

preſented his ſubmiſſion, which was immediately 

read; and after a long debate, the firſt queſtion 
was ſtated ; 

q it was ſatisfactory, or ſhould be accepted or 
not 

The ſecond queſtion was, Whether they ſhould 
8 preſently in his proceſs, without regard to 

is ſubmiſſion or not? 

Both which were carried in the negative againſt 
him. Then he was brought to the bar, and the 
Lord Chancellor told him, that his ſubmiſſion was 
rejected, and that notwithſtanding thereof, the Par- 
liament commanded him to give in his defences. 

He replied, That his caſe was very hard, to be 
debarred from that which was his juſt privilege, 
and of all ſubjects, in ſuch extremities to refuge 
themſelves at his Majeſty's mercy and clemency ; 
and that as it was the undeniable privilege of the 
ſubject, ſo alſo it was a ſpecial prerogative of his 
Majeſty, and the grandeur of it conſiſted ey 
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the eminency of the ſubject, whom his Majeſty 
ſhould graciouſly be pleaſed to extend his mercy 
unto: And beſides many other ſtrong perſuaſions 
that encouraged his ſubmiſſion, his Majeſty's own 

roclamation (which he acquieſces in) wherein his 
Majeſty is graciouſly pleaſed to declare, That bis 
juſt intereſt and royal prerogative being firſt aſſerted, 
and trial only taken of his ſubjet#s carriages, then be 
is moſt willing to paſs an Att of indemnity to ſecure 
them. And the like being already done in our 
neighbouring Nation, and his Majeſty having per- 
formed his royal promiſe there already, he deſired 
that their ſtudy might be to imitate his royal pat- 
tern; conſidering, that as it was a practice moſt 
agreeable to his Majeſty's clement inclination, ſo 
alſo, that as Solomon that wiſe King ſaid, That tbe 
King's throne is eſtabliſhed by righteouſneſs and mercy : 
He entreated therefore their Lordſhips ſeriouſly to 
conſider his condition, and not to ſingle him out, 

and aim at his ruin; and not only his, but alſo, he 
feared, both his family and name, their ruins alſo. 

As for giving in his defences preſently, he ſaid, 
That the confidence and firm hope he had that his 
humble ſubmiſſion ſhould have been accepted, and 
ſo cut off totally all further trouble either to their 
Lordſhips or himſelf, made him the more ſecure 
and lack, not owing to lean to them, or any 
way (as he had expreſs'd in his ſubmiſſion) make 
uſe of them, though he were altogether innocent: 
and if he were neceſſitated to make uſe of his de- 
fences (as he declared he was moſt unwilling to do) 
it ſhould be ſimply in obedience to their Lordſhips 
commands, and no otherwiſe. 1 

Not having fully ended, | 

The Chancellor told him, if his Lordſhip had 
them not in readineſs at that time, to have them 
ready to give in to the Lords of Articles the mor- 
row. 

So he was returned to the caſtle. 


March 7, 1661, at the Lords of Articles. 


T H E Marquis being called before the Lords of 
1 Articles to give in his defences, 

He declared, that he had ſeen their Lordſhips 
Order, that he might forbear his coming, if he 
would produce his defences; therefore he told their 


Lordſhips ingenuouſly, that if he had them in rea- 


dineſs, he would neither have troubled their Lord- 
ſhips nor himſelf; for having a petition ready to 
deſire a delay, he thought it rather his duty to come 
and propoſe it himſelf, hoping their Lordſhips 
would conſider that his preſenting his defences either 
lame and wanting ſomething, or blotted ſo as they 
could not well be read, was a very great prejudice 
ro him ; but a delay of a few days was no prejudice 
at all to any thing my Lord Advocate could ſay; 
and therefore hoped their Lordſhips would not refuſe 
him ſome competent time, whereby he might have 
them in readineſs. 

Upon the which he was removed; and after 
ſome debate, being called in again, my Lord 
Chancellor told his Lordſhip, That he was or- 

dered to give in his defences before Monday at 
ten o'clock to my Lord Advocate, otherwiſe the 
Lords of Articles would take the whole buſineſs to 
their conſideration, without regard to any thing he 
could ſay. 

The Advocate told his Lordſhip, that he muſt 
give in his whole defences : 

To which he anſwered, 
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That that was a new form to give in perempt 
defences before the diſcuſſing of — 1 
Whereupon Sir Jobs Bychmore did riſe up, and 
told his Lordſhip, That he was commanded to in- 
form him, that there was a different way betwixt a 
proceſs in writ, and the ordinary way before the 

Seſſion, or Chief - Juſtice. 

To which his Lordſhip anſwered, That he was 
very ill yoked with ſo able men; but he muſt 
tell them, that he had once the honour to fit as 
Chiet-Juſtice in this city, and he knew the proceſs 
before them was in writ, and yet the relevance was 
always firſt anſwered, before any peremptor pro- 
poned ; for relevance is moſt to be conſidered in 
criminals. 

Sir Jobn Thereſter ſaid, and ſo did the Advocate, 
That it was his Lordſhip's advantage to give in as 
ſtrongly his defences as he could, otherwiſe the Ad- 
vocate might refer the whole buſineſs to the Judge, 
and make no other anſwer. 


His Lordſhip replied, That he would do in that 


by advice of his lawyers, and hoped any Order of 


their Lordſhips at preſent, was without prejudice 
to his giving in more defences afterwards, ſince he 
was ſo ſtraitned with time, and commanded to give 
in what was ready: His Lordſhip likewiſe added, 
if their Lordſhips and the Parliament had been 
pleaſed to grant his deſire of a Precognition, which 
was agreeable, as he humbly conceived, both to 


Law and Practice, and his Majeſty's Proclamation, 


which he acquieſced in, it could not but have been 
the readieſt way for trying his carriage during the 
late troubles; where now of neceſſity he muſt in 
the proceſs, which he hopes will not be refuſed, 
crave one way for exculpation in many particulars; 
for he both was reſolved, and is reſolved to deal 
very ingenuouſly, as to matter of fact. And if 
that had been firſt tried, which he was moſt deſi- 


rous of, both from the Committee, and ſince from 


the Parliament, he is hopeful there would not re- 
mait. ſo much prejudice againſt him in the moſt part 
of things of greateſt concernment in this Libel ; 
and for his own part, he deſired nothing more than 
the truth to have place, and to do with his perſon 
what they pleaſed ; for by the courſe of nature he 
could not expect a long time to live, and he ſhould 
not think his life ill beſtowed, to be ſacrificed for 
all that had been done in theſe Nations, if that were 


all. 


Thereafter he was returned to the caſtle. 


The Marquis of Argyle's defences againſt the 


grand Indictment of High-Treaſon exhibited 
againſt him to the Parhament in Scotland, 


T HE defender profeſſes his ſenſe of the mer- 
cy and happineſs of the land, that we are 
delivered from the lawleſs arbitrary power of the 
armed force of cruel uſurpers, and have reſtored 
to us our only lawful ſovereign Lord, and in his 


. ſacred perſon, the authority of law, the order of 


legal judgment, and in them the Derry of legal 
defences : thereupon depend the great ſecurity of 
the liberties, lives and eſtates of the ſubje& ; this 
gives the defender confidence to appear in judg- 
ment, nothing doubting of a fair procedure and 
full hearing, compleat time being allowed in all 
the dyets of the proceſs, and all things therein ſo 


ordered, as may be ſuitable to the juſtice and gra- 


vity of this high and < court, and the 
ce im- 
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importance of the cauſe; juſtice, not only as to the 
defender, but juſtice as to the preparative and con- 
ſequence. And he with much confidence expects 
all juſtice from his moſt gracious Sovereign, the 
juſteſt of Princes, and who is repreſented and act - 
ing by ſo truly noble a perſon as my Lord Commil- 
ſioner's Grace, alſo hoping the honourable court of 
Parliament will without all prejudice impartially 
conſider his legal and juſt defences; and that they 
will proceed fo far without all ground of ſuſpicion 
therein, that any who is within degrees to perſons 
againſt whom he is libelled to have committed any 
of the deeds which are made the ground of his dit- 
tay; or if any are conſcious to themſelves of capital 
enmity, or has been any ways informer againſt the 
defender, or have predetermined by uttering the 
judgment already of his cauſe, conſcience and ho- 
nour will make them abſtain ſitting and voting 
therein : ſo much the more, that they ſee how un- 
willing he is to propone any recuſatory againſt any 
member of the houſe upon theſe or other grounds 
in law ; ſo confident is he of the vindication of his 
own carriage, ſo much he defers to the ingenuity 
or generoſity, and ſo high is the honour he bears to 
this honourable court. 

Firſt, it is alledged, that there be no proceſs, 
nor is the defender holden to anſwer, till the whole 
Libel and all the parts thereof be given him up to 
ſee : alſo it is the Commiſſioner's inſtructions and 
addreſſes ſent and made to his Majeſty by the de- 
fender, as is alledged, and the commiſſioners at 
Breda are expreſsly repeated, as a part of the libel 
brevitatis cauſa, in the tenth article, and yet the 
ſame has not been produced nor given to the defen- 
der to [ee and adviſe with; till which be done, he 
cannot be held in to anſwer : like as where points 
of the dittay are founded upon writ, the defender 
craves that he may have up the writs whereupon the 
ſame are founded, to ſee before he be holden to an- 
ſwer to the dittay, which is very conſonant to law, 
J. 1. Se. 3. F. de edendo ubi edenda ſunt omnia que 
actor editurus eſt, apud indicem, & |. 3. cod. eodem. 
Whereby the purſuer is ordained to ſhow to the 
defender all that he will uſe againſt the defender be- 
fore the judge. Otherwiſe the defender cannot 
prepare himſelf for his defence, which is the rea- 
ſon given in theſe laws; Paulus, lib. 5. cent. 16. 
and the doctors throughout the ſaid laws, & I. unius, 
SeQ. 9. F. do queſt. poſt alios to J. 2. Mun. 3. 4. 5. 
6. eo dedendo Bart. ad leg. ubi min. 8. F. de. queſt. 
But ſo it is, there are ſeveral articles in this dittay 
founded upon writ, not produced ; as in the firſt 
articles in the proſecution of Mr. Zobn Steward to 
death, as a leaſing- maker between the King and his 
ſubjects libelled, and yet neither libel nor ſentence 
" againſt Mr, John produced, 

Item, Colonel Henderſon's commiſſion for keep- 
ing Dunbarton caſtle is libelled, and the commiſſion 
not produced. 
lem, In the ſixth article a capitulation alledged, 
made and ſubſcribed by the Laird of Arkinglas and 
other officers, under the defender's command with 
the Laird of Lamond and Eſcog. 

lem, The aſſurance alledged given to the perſons 
within the houſe of Lochbead, mentioned in the ſe- 
venth article, the defender craves ante omnia, it may 
be produced. 

Item, That ordinance of Parliament or commit- 


tee of eſtates, whereby it is libelled in the ſame ſe- 
venth article that Cailkifoch was ordained to be 


brought from the priſon where he was for the time, 
Ec. to the town of Edinburgh. 
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Lem, In the ninth article the defender's proteſta- 

tion, Parliam. anno 1648. . Era 

lem, In the ſame article the letter written to 
Cromwell, libelled as being dated the 6th of Oꝶo- 
ber, 1648; whereby it is libelled, that the defender 
and his complices wrote to Cromwell, & c. 

Item, In the ſame article Sir John Cbegſhy's in- 
ſtructions libelled, as being dated the 15th of OH- 
ber, 1648, deſiring the perſons taken in the engage. 
ment to be detained as pledges of that Kingdom's 

ace. 

7 Eod. art. the warrant alledged to be under 
the defender's hand for a proclamation againſt the 
families of Ogilvie and Rea. 

Item, Art. 10. the letter alledged written to 
Cromwell, anno 1650, after his invaſion. 

Item, Eod. art. the act of the Weſt-Kirk, with 
the declaration whereunto it relates. * 

Item, Art. 11. the remiſſion alledged given to 
John Mac- Dogal of Dimolich, under the defender's 
hand. 

All which the defender humbly alledges ought 
to be given up to ſee, before he be held in to an- 
ſwer; eſpecially poſt tanti temporis intervallum, ſo 
long a time having intervened between the intention 
of this purſuit, and the dates of the ſaid Act and 
papers aforeſaid libelled on; ſome of them being 
twenty years ago, ſome fifteen, and the lateſt ten 
or eleven years; as has always been the practice in 
ſuch caſes, and may be inſtanced in my Lord Bal- 
merino's proceſs, and was found by this honourable 
court in Mr. James Guthrie's proceſs. 

Second, Under proteſtation that the former ex- 
ceptation may be firſt diſcuſſed, that the papers 
therein mentioned ante omnia be given up to the de- 
fender to ſee; it is alledged, that it has been always 
the princely care of his Majeſty's royal anceſtors, 
to keep the Laws of this Realm certain, Ne dum 
incerto utemur jure, fluctuaret reſpublica: and leſt Law, 
which is introduced for the lieges ſecurity, ſhould 
become their ſnare: Therefore by King James I. 
(that. illuſtrious Prince) Parliament 7, cap. 107. all 
the interpretation of his Majeſty's ſtatutes, other- 
wiſe than the ſame bear, is forbidden; and if for- 
bidden, can be no ground of dittay : and in effect 
to found a dittay 8 Statutes otherwiſe than they 


bear, were to found it upon ſuch Statutes we have 


not; but ſo it is in the propoſition of this libel. 
The Acts of Parliament , whereupon the ſame is 
founded, are otherwiſe repeated than they bear : for, 
1. The firſt part of the propoſition of the dittay 
founded upon the two. firſt Acts of Parliament li- 
belled, viz. the third Act of the gth Parliament of 
King James I. and the firſt Act of King James VI. 
doth upon the ſaid Acts conclude the pain of For- 
feiture and Treaſon, The ſame is moſt irrelevant, 
becauſe in the faid Acts, there is no mention made 
of any crimes of the nature and quality libelled ; 
the faid third Act of the 5th Parliament of King 
James I. being anent the fees of Craftſmen, and the 
price of the work; and the firſt Act of King 
James VI. being anent the conſtitution of the Earl 
of Murray, Regent; and in neither of the ſaid Acts 
is there any pain or puniſhment inferred, and ſo far 
lefs can the pain of Forfeiture or Treaſon be from 
the ſaid Acts concluded againſt the defender. And 
if it ſhould be ſaid, the 5th Parliament of King 

ames I. is miſtaken in the writing for the firſt Par- 
iament; and in citing the firſt Act of King 
James VI. the citation of the number of the Par- 


liament is alſo omitted, viz. the number 18 : The 
dittay 
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1661. 
dittay repeats theſe two Acts otherways than they 
bear, for the words of the ſaid 3d Act of the firit 
Parliament of King James I. ſtatutes and ordains, 
That no man openly or notoriouſly rebel againſt the 
King's perſon, under the pain and forfeiting of life, lands 
and goods; Which is not at all in the libel repeated. 
And as to the ſaid 1ſt Act of the 18th Parliament 
of King James VI. the words thereof are cited, yet 
with ſome difference and tranſpoſition libelled ; but 
thereto is added the ſanction and pain, That whoſo- 
ever doth in ihe contrary, they are to be puniſhed as 
Traiters, and to forfeit their life, lands and goods ; 
whereas there is no ſanction or pain in the ſaid Act, 
only it is declarative of his Majeſty's prerogative, 
and of his three Eſtates to maintain the ſame. 

Item, In the ſecond on of the propoſition of the 
dittay, founded upon the 25th Act of the 6th Par- 
liament of King James II. and 75th Act of the 
gth Parliament of Queen Mary ; 1s not repeated as 
it bears as to puniſhment, for therein they who 
attempt to do, or raiſe any bands of men of war, 
horſe or foot, without any ſpecial licence of his 
Majeſty; and his Succeſſors, are only declared pu- 
niſhable by death; whereas they are libelled to be 
puniſhable as Traitors, while it is the pain only of 
the ſaid 25th Act of the 6th Parliament of King 
James II. 

Lem, In the next part of the propoſition of 
the dittay founded upon the 43d Act of the 2d 
Parliament of King James I. and the 134th Act of 
the 8th Parliament, and the 1oth Act of the 1oth 
Parliament, and 205th Act of the 14th Parliament 
of King James VI. none of theſe Acts are repeat- 
ed as they bear, but confounded, both as to the 
crimes and pains therein contained, to a very far 
different ſenſe (as is humbly conceived) from that 
which the ſaid Acts ſeverally propoſe ; transfer- 
ring the pains of the ſaid ſeveral Acts and Crimes 
therein contained from one to another, as may a 

ear by what follows. For the firſt of theſe Acts, 
being the 43d Act of the 2d Parliament of King 
James I. is only of leaſing-makers and tellers of 
them, which may engender ſtrife between the King 
and his People; and the pain of the Act is tinſel of 
life and goods to the King, as is clear both by the 
title and body of the Act. The ſecond. Act, viz. 
the 134th Act of the 8th Parliament of King James 
VI. is alſo the ſame crime, vi. _—_ thole that 
utter falſe, ſlanderous and untrue ſpeeches, to the 
diſdain, reproach or contempt of his Majeſty, his 
Council or Proceedings, or to the diſhonour of his 
Majeſty's parents and progenitors : adding alſo thoſe 
that meddle in the affairs of his Majeſty,” and his 
Eſtates, and the pain is the pain contained in the 


Acts of Parliament, made againſt Leaſing- makers Reg 


and tellers of them. The third is the roth Act of 
the 10th Parliament of King James VI. againſt 
thoſe who ſpeak or write any purpoſe of reproach 
or ſlander againſt his Majeſty's Perſon, Eſtates or 
Government, or deprave his Laws or Acts of Par- 
liament, or miſconſtrue his Majeſty's proceedings, 
whereby any miſbelieving may be moved between 
his Majeſty and Nobility, and his loving Subjects: 
And the pain thereof is only the pain of death. 
And by the 205th Act of the 14th Parliament of 
King James VI. thoſe that hear the ſaid words 

* Ki and do not apprehend and reveal the Au- 
thors thereof, ſhall incur the like puniſhment with 
the principal offenders ; and yet f eafing-making, 
and telling, which is the crime pyniſhable by the 
firſt of theſe Acts, viz, the 43d Act of the 2d 
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Parliamert of King Fames I. is puniſhable, but 
the loſs of life and goods to the King is omitted. 
And falſe ſlanders, which is the crime contained in 
the 134th Act of the 8th Parliament of King James 
VT. and only ſpeaking to the diſhonour of his Ma- 
jeſty's Parents and Progenitors, and meddling with 
the affairs of his Highneſs's eſtate, is repeated out 
of the ſaid 134th Act; and joined to the crime 
contained in the ſaid Acts, 1oth Parliament, 10 
James VI. And to both, the pains added of loſing 
life, lands and goods, whereas the pain of the ſaid 
10th Act, is only of death. And the pain of the 
ſaid 134th Act of the Sch Parliament of King 
James VI. is only the pain contained in the Acts 
againſt Leaſing-makers, which in the ſaid 43d Act 
of the 2d Parliament of King James J. is only the 
loſs of life and goods, and not of life, lands and 
goods : but allanerly the eſcheats of goods move- 
able: as may appear, Firſt, Becauſe whenever the 
pain of tinſel of life and goods, is found either in 
the Acts of Parliament or old Laws, goods are un- 
derſtood moveable, as is clear from the crimes that 
are ordained to be fo puniſhed : As man-ſlaughter; 
by the 42d Statute of Robert III. is prohibited un- 
der the pain of tinſel of life and goods; where Stein 
explains, that the goods are to be underſtood of 
moveables. And by the goth Act of the 6th Par- 
liament of King James I. the receipt of him who is 
fugitive for ſlaughter, is forbidden under the pain 
of tinſel of life and goods. (Where Skein expounds 
goods to be goods moveable, in his Tractate of 
Crimes, tit. 2. cap, 6. Parl. 4.) And ſo it is clear 
in the other Acts of Parliament, that their whole 
pains ate diſtinct, viz, tinſel of life and goods 


. alike, is only extended to moveables; and tinſel of 


life, lands and goods, which latter pain in the ſtile 
of our Acts of Parliament is commonly thus ex- 
preſſed; That he who incurs it, ſhall die, and forfeit 
life, lands and goods, as the 3 iſt Act of the 
Parliament of King James II. & paſſim alibi for- 
feiture properly relating to lands; and in the com- 
mon ſignification of our ſaid goods, to be under- 
ſtood of goods moveable. 

More eſpecially it may appear, that the pain of 
the ſaid 43d Act of the 2d Parliament of King 
James I. given to the ſaid 134th Act of the 8th 
Parliament of King James vi. is only the pain of 
eſcheat of moveables, becauſe the pain of ſorfeit⸗ 
ting of life, lands and goods, is the proper pain of 
the crimes that by our laws are declared Treaſon. 
And therefore Stein, both in his Index of the Acts 
of Parliament on the word Treaſon, refers the 
crimes that are ſo puniſhable to the head of Trea- 
ſon, as alſo in his tract upon crimes in the end of 
Maj. but doth not at all mention therein the crime 
of the ſaid 43d Act of the 2d Parliament of King 
James I. nor of the 14th Act of the 8th Parlia- 
ment of King James VI. nor of the other Acts 
whereupon this part of the propoſition is founded. 
But in his Index has the crime of Leaſing- making 
between the King and his people under a head by 
itſelf, and therein expreſsly mentions both the ſaid 
43d Act of King James I. and 134th Act of King 
James VI. like as in the ſaid tract of crimes after the 
chapters of Treaſon and points thereof, cap. 1. and 

in of the fame, which, cap. 2. he expreſsly ſays, 
is the tinſel of life, lands and goods; and declares, 
that he underſtands by goods, moveable goods. 
And anent the Proceſs and Judge of the crime 
of Treaſon, cap. 3. when he comes to other 
crimes capital, of all which the pains are either the 
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tinſel of life and moveable goods, or life only, or 
of ſome leſs pain in body or goods, but never of 
life, lands and goods, as is clear through the whole 
tract that follows. And in his 12 cap. anent the 
crime of falſity, he has the crime of Leaſing- 
making between the King and his people. And the 
ſame Acts of Parliament, viz. Act 43d of the 2d 
Parliament of King James I. and the 205th Act of 
the 14th of King James VI. and in his 25th cap. 
has the crime of infamous and ſeditious libels ; and 
the ſaid 10th Act of the 10th Parliament of King 
James VI. cited therefore. 
lem, In the laſt two Acts of Parliament where- 
upon the propoſition of the dittay is founded, viz. 
the 37th Act of the 2d Parliament of King James I. 
and 144th Act of the 12th Parliament of King 
Fames VI. it is libelled, That all recepters, ſup- 
lyers, or intercommoners with any Traitors, are 
puniſhable by forfeiture, as the Traitors themſelves ; 
which is not as the Act bears, for both the crime 
and pain libelled out of the ſaid 144th Act of the 
12th Parliament of King James VI. the Act is not 


ſimply againſt thoſe who intercommon with Trai- 


tors and Rebels, but with ſuch as are declared Re- 
bels and Traitors. From all which it follows, that 
the propoſition of the libel founded upon the Acts 
as they are libelled, is not relevant. And therefore 
the Defendant ought to be aſſoilzed in boc libello. 


Tertio, As to the laſt part of the propoſition of 
the dittay, the Defendant abhors ſo much the crime 
therein mentioned, that he thinks any perſon who 
will conceal any malicious purpoſe, wronging in 
the leaſt, far more in putting violent hands on the 
inviolable ſacred perſon of his Sovereign Lord, 
were unworthy to breathe in common air, let alone 
to be defended ; and is ſo conſcious to himſelf of 
his own innocency in any ſuch things, that he needs 
no other defence, but the confident denial of any 
guiltineſs therein, either leſs or more. But before 
a practice paſs in this honourable Court of Parlia- 


ment of founding a dittay of Treaſon upon com- 


mon Law and Practice; it is under proteſtation afore- 
ſaid, and with all humility alledged againſt the re- 
levancy of that part of the propoſition, as founded 
upon the ſaid Common Law and Practice, That it 
is not relevantly founded thereon, in ſo far as by 
the 28th Act of Parliament 1640, it is expreſsly 
found and declared Traitors, but after Trial by the 
Parliament or Judges ordinary; and finding that 
the ſaid perſons have contravened a Law and Act of 
Parliament, made under the pain of Treaſon; and 
therefore a perſon cannot be declared guilty of 


_ Treaſon on a Dittay founded on Common Law and 


Practice. 2. Pæna being legis ſanfio; and the 
Common Law is known with us, to have only vim 
rationis, non legis; and therefore no pain, but eſpe- 
cially the higheſt of pains cannot be founded there- 
upon. And g. ſpecially as the practice beſide the 
reaſon aforeſaid ; becauſe L. /. 4. fad. ſenat. Con- 


ſult. Turpilianum, fatti quidem quæſtio in arbitrio «jt 


Judicantis, pane vero perſecutio non ejus voluntati 
mandatur, ſed legis authoritati aſſervatur. Whence 
Menochius lib. 5. Preſumpt. capt. 29. in principio 
ſaith expreſsly, pxna indici non poteſt niſi expreſſo jure 
fit cautum per l. at fi quis divus fad. reli. & ſumpti- 
bus funerum. And it is the common opinion of the 
Doctors, That ever when puniſhment is not expreſsly 
defin'd in the Law, but is permitted arbitrio judicis, 
it cannot be extended to death, far leſs to the pain 


of Treaſon. And the foreſaid Act of Parliament, 
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28th Act anno 1640, takes away the relevancy of 
founding Treaſon upon Common Law and Prac- 
tice, as ſaid is. | 

If a Dittay to infer tlie crime of Treaſon might 
be founded on practice, either of the Juſtice Court 
or Parliament, which are two Courts, before which 
crimes of Treaſon are judged; yet our practice 
is conſuetudo rerum ita judicatarum,' as Craig defines 
it, ib. 1. de feudis dig, 8. And therefore to it, as to 
the introducing of all other conſuetudes, there muſt 
be aZZuum frequentia, reiterated acts and practices, 
per l. de quibus F. de legibus & Cart. Jaſon, and 
other Doctors, on that Law; & per l. Cod. que fit 
longa conſuetudo, & L. & in totum 3. c. de creſ. dif. 
privat. 2. illud explorandum, an contradicto aligus 
Judicio fit firmata ; that is, it would be tried if de- 
crees in foro contradittorio have been given thereup- 
on. As alſo ſaith Craig dia diſg. 8. in fine ; and if 
in wy caſe, that ought to be far more in crimes ; 
and if in crimes, yet more in the higheſt of crimes; 
and in all concernments of one of the moſt eminent 
Peers of the land, which is clear. For in matters 
civil (how ſmall ſoever) before the ſeſſion, a prac- 
tice will never be founded on ſome decrees given 
either for non-compearance, or on compearance 
where there is little or no diſpute, or it may be 
great inequality in Advocates of the two parties. 
And if in civils where the intereſt is only pecuniary, 
this ought to be much more in libels of Treaſon, as 
hath been ſaid; but ſo it is, neither in Juſtice- 
Court, nor Parliament will be found, that it hath 
been frequently judged, nor in foro contradictorio, 
on a diſpute where this defence hath been pro- 
pounded, Yea, it may be well alledged, that there 
can be no praCtice ſhewed of either of theſe Courts, 
that any hath been found guilty of Treaſon but on 
ſome Act of Parliament under the pain of Treaſon, 
as is ſaid ; but however the ſaid 28th AR of Par- 
liament 1640, is moſt clear, which js moſt agree- 
able to reaſon, and the Law of England very laud- 
able in that point ; as Coke has it in his chapter of 
Treaſon, and therefore the libel as founded on prac- 
tice is no ways relevant, and the defender ought to 
be aſſoilzed therefrom. 


Quarto, Every libel both of civil Law. and our 
Law, ought to be clear, diſtinct and ſpecial ; but 
eſpecially criminal libels, becauſe of the great im- 
portance of them, ought to be moſt clear, diſtinct 
and ſpecial, jure libellus in criminalibus debet eſſe cla- 
riſſimus, ſaith Dambaud, prax. crim. 3. num. 3. 
And therefore, Libellus Criminalis obſcurus parte 
etiam non excipiente extenditur favore rei, Baldus in 
lege addita, num. 10. c. de edendo, Alex, Confil. 72. 
col. verſit. & licet volum. 1 hip. Confil. 49. & Bat- 
tander prax. Cran. Reg. 6. ſ. 3. & 4. nec enim de- 
bet accuſator cum exiſtimationis alienæ factura, & diſ- 
crimine vagari licet. L. fi in rem. ff. de rei unum. 
So that any obſcure criminal libel is inept, and the 
defender ought to be aſſoilzed therefrom, though 
he did not oppone his defence for that effect. Bur 
ſo it is, this Dittay is moſt unclear and undiſtinct, 
in ſo far as in the * of the Dittay, there 
are many Acts of Parliament libelled on, being 
Statutes anent diverſe crimes of very different na- 
tures, and inferring different puniſhments, accord- 
ing to the article of the crimes, and in the ſubſump- 
tion, the Pannel is indicted for ſeveral crimes 
alledged committed by him, contrary to the ſaid 
Laws and Acts of Parliament in general, without 
condeſcending on the partieular Acts of Parliament 

that 
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that the Pannel has contravened by committing the 
particular deeds libelled, and ſo leaving him to 
great uncertainty, Whereas in all Law, Reaſon; 
and form of proceſs, the defendant ought to be cer- 
tified what Acts and Laws he has contravened, by 
committing ſuch deeds that are in a multiplicity of 
crimes. After propoſing all the Statutes relating to 
the ſame crimes, all the deeds immediately ought to 
be ſubſumed, falling under the compaſs of ſuch Sta- 
tutes, and thereafter the Acts relating to another in- 
different crime ought to be propoſed, and the deeds 
falling under the compaſs of theſe Acts immediately 
ſubſumed, and throughout the libel, which is no 
way done here; but firſt, by many different acts ac- 
cumulated together in the propoſition, and then 
the moſt different facts accumulated together in- 
diſtinctly in the ſubſumption, not condeſcending 
on the acts by them contravened: and therefore the 
libel is inept, and the defendant ought to be aſſoilzed 
therefrom. 

This defence is further confirmed in law ; 2. Be- 
cauſe a libel being fllogiſmus quidem practicus, 
Jaſon and the De#. inſtit. de act. in criminal dittays 
the propoſition conſiſts in jure conflitutionis, in the 
laws whereupon the libel is founded : The manner 
is in the ſubſumption of the facts or crimes under 
theſe laws, and the concluſion inferring the pain : 
Becauſe of ſuch a crime, as falling under the law li- 
belled, on a very eſſential part of every libel, is 
quo jure petatur; and a libel being uncertain in this, 
is unclear and uncertain in a very eſſential poiat, 
and inept. 3. In law, a libel ought ſo to be con- 
ceived as the defender may know afionis ſpeciem, 
otherwiſe it is inept. J. f. de edendo, |. 3. c. eodem. 
and may alſo know a#ionis jus, and that he may 
deliberate how to defend ; but in our caſe, that 
ariſes from the diſtin& application of the laws to the 
facts, ex quibus jus oritur. 4. If ſuch uncertain li- 
bel were admitted, the defender, becauſe of the ob- 
ſcurity and uncertainty of the libel, ſhould be pre- 
judged of a certain defence he could make againſt 
the relevancy of the ſame, becauſe the relevancy of 
it conſiſts in the ſubſumption of the facts and crimes 
libelled under ſome certain law : which being con- 
deſcended on by a diſtin ſubſumption, under 
each law, of the crimes that were libelled properly 
to fall under the ſame; the defendant would al- 
ledge why ſuch crimes cannot be ſubſumed relevant- 
ly under ſuch laws and acts, which he otherwiſe can- 
not do in ſuch multiplicity both of different acts 
and crimes as are libelled in this dittay : there be- 
ing not only in divers articles, but even in every ar- 
ticle, a great diverſity of the crimes therein libelled, 
and yet the defender left in uncertainty under which 
of all the acts libelled on, the purſuer intends the 
ſubſumption thereof; and ſo in uncertainty alto- 
gether how to conceive his defence. And if this be 
not maxime vagari, cum maximo alienæ vite et fortu- 
narum periculo; it is hoped, as it will be found very 
evident, ſo it was never the practice heretofore uſed 
in criminal libels; and which, that it ſhould not 
be now ſuſtained, is of univerſal concernment : and 
if ſuſtained, might prove of very dangerous conſe- 
quence. And the libel, as it is now conceived, is 
Pt, and the defender ought to be aſſoilzed there- 


EFORE the defender come to his particular an- 

{wer to the ſeveral articles of the dittay, to the 
effect the defender's caſe, in his acceſſion to the 
publick aRings of this kingdom, during the unhap- 
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eren till the treaty of Breda; and his Maje- 


y's home coming, may be truly ſtated; it is 
humbly craved that the Commiſſioner's Grace and 
honourable Eſtates of Parliament may be pleaſed to 
remember, that the Kirk and whole body of this 
Kingdom entred at firlt into the national covenant; 
for defence of religion and his Majeſty's perſon and 
authority, and mutual defence one of another in 
maintaining the fame ; wherein, and in what follow- 
ed in proſecution thereof till the treaty with his late 
Majeſty, and act of oblivion, ſet down at length 
and ratified in the 6th act of the 2d Parliament, 
anno 1641; his late Majeſty did fo far acknow- 
ledge and approve their loyalty; that in the ſe- 
venth article of the faid large treaty his Majeſty 
was pleaſed to appoint, that at the cloſe of that 
treaty, their ſaid loyalty ſhould be made known 
at the time of publick thankſgiving in all places 
particularly in the pariſh-churches of his Majeſty's 
dominions. And in the ſaid act of pacification and 
oblivion, is pleaſed to declare, that their conſtant 
loyalty in their intentions and proceedings, ſhould 
not be hereafter called in queſtion ; and that what- 
ſoever fell forth in thoſe tumultuous times, whether 
prejudicial to his Majeſty's honour and authority: 
to the laws and liberty of the church, or the par- 
ticular intereſt of the ſubject, might be buried in 
perpetual oblivion ; and whatever had enſued 
thereon, no mention ſhould be made thereof in 
judgment or without: like as his Majeſty for him- 
ſelf and his ſucceſſors promiſes in verbo principis; 
never to come in contrary to the ſaid ſtatute, nor 
any thing therein contained; but to hold the ſame 
firm and ſtable, and to cauſe it to be truly obſer- 
ved, and theſe preſents to have the full force and 
ſtrength of a perfect and true ſecurity, Like as 
thereafter in anno 1643, the league and covenant 
was entred in, with the two houſes of Parliament, 
upon the ground of the large treaty, by the church 
and whole body of this Kingdom, purporting the 
ſame ends of the covenant, for maintenance of Re- 
ligion, King and Kingdom ; which was thereafter 
approved ”— the Parliament, 1644, and fifth a& 
thereof, and proſecuted by wars both within and 
without the Kingdom, by the authority of divers 
ſucceeding Parliaments z church and ſtate going 
unanimouſly along together, without any apparent 
publick difference till the year 1648. And even 
then that Parliament, 1648, ſo highly homologate 
the ſaid league and covenant, that they declare the 
breaches thereof to be the grounds of their reſolu- 
tions of that war, act 4, 7 and 8; and their de- 
fires for preventing thereof to be the fulfilling of 
the ſame ; idem. The neceſſary qualification re- 
yn in all with whom they would join either in 
their armies or committees, is, that they be ſuch 
who were of known faithfulneſs to the cauſe and co- 
venant in the ſaid act 7, and that they would o 
poſe, and endeavour to ſuppreſs the enemies to the 
cauſe and covenant on all hands, Did. Witneſſing 
to the world that they ſwerved not from the prin- 
ciples contained in the national covenant, and le 

and covenant ; and that they reſolved cloſely and 
conſtantly to adhere thereunto, and to all the ends 
thereof. So that at that time there was ſtill no dif- 
ference as to the cauſe and covenant, any difference 
being only in the manner, and not in the matter of 
that engagement. 

Thereafter what ſtraits this poor Kingdom was 
reduced to, by the defeat of that engagement, and 
how unable it was to make reſiſtance to that Eng- 
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liſþ army, who, in proſecution of their victory, 
came to the borders and entred the ſame, is notorious 
to all; where with the whole Kingdom being ſur- 
prized with amazement, and in evident hazard, it 
was hard in that juncture of affairs to reſolve upon 
any courſe for preventing the ſame, or rather incum- 
bent hazard of the Kingdom. Whereupon a Quo- 
rum of the committee of eſtates appointed by the 
faid Parliament, 1648, were neceſſitated to take up- 
on them the managing of affairs, and to ſue for con- 
ditions of peace, not being able to reſiſt by force (the 
flower and ſtrength of the Nation being broke by 


the ſaid defeat) and to accept the ſame upon the 


eaſieſt terms that could be had for the time z which 
as it was endeavoured upon no other intention, or for 
any other end but that which they were conſtrained 
to by inevitable neceſſity ; ſo at that time it was ge- 
nerally looked upon as good ſervice, and which at 
that time was moſt neceſſary to evite very great, and 
otherwiſe inevitable evils, being either neceſſitate to 
condeſcend to their demands at that time, or other- 
wiſe to have delivered the perſons of all that did wy 
ſecute the ſaid engagements, according to the obleaſ- 
ment of the large treaty, together with the forts and 
ſtrength of the Kingdom. The ſucceeding Parlia- 
ment for the time, in the year 1649, after procla- 
mation of his preſent Majeſty, did ſend commiſſio- 
ners to Holland, and afterwards, according to his 
Majeſty's deſire, to Breda, where there was a treaty. 
concluded by his ſacred Majeſty ; wherein he was 
graciouſly pleaſed to approve of the ſaid Parliament, 
in anno 1644, and remanent Parliaments, and their 
proceedings from the year 1641, preceding the ſaid 
treaty, which was thereafter ratified by his ſacred 
Majeſty and his Parliament at Perth and Sterling ; 
and, after the royal example of his ever-glorious fa- 
ther, an act of oblivion was indulged, whereby all 
that might be ground of queſtion was buried in obli- 


vion, and pardoned by a general act of oblivion in 


a moſt full and ample form. 

This being the ſtate of publick affairs during the 
time aforeſaid, albeit by the firſt ten articles of the 
dittay, the defender is charged with deeds and pub- 
lick actings, coming within the compaſs of the ſaid 
approbation and oblivion aforeſaid ; yet ſuch firm 
reliance hath he of his Majeſty's perſiſting in his 
gracious clemency, which does in his royal heart ſo 
much abound, that albeit his Majeſty by his procla- 
mation, dated the 12th of October, 1660, is pleaſed 

aciouſly to declare, that he has remitted to his 
— the trial of the carriage of his ſubjects 
in Scotland during the late troubles: That the late 
troubles have only reſpect to the time during the 
uſurper's poſſeſſion, and that trial ſnould be taken 
during that time of the ſubject's carriage: The de- 
fender in all humility conceiving, that it is no ways 
to be ſuppoſed, that his gracious Majeſty did there- 
by intend to rip up or revive, or to inſtitute any 
new trial of old offences, forgotten and forgiven, as 
is ſaid; eſpecially ſeeing it is not to be ſuppoſed 
that the bowels of his mercies ſhould be ſo ſtraitned 
to this his ancient Kingdom, to which he has upon 
all occaſions given ſo many ſignal and recent teſti- 
monies of his ſuperabundant favour, than they are, 
and have been to his ſubjects of his other domi- 
nions z to whom, according to his Majeſty's decla- 
rations, he hath granted a full and free pardon, 
from which few, and theſe only the unpardonable 
murderers of his royal father, are excluded ; for 
whom, or any guilty thereof, no puniſhment can 

be ſufficient. And therefore the defender in all hu- 
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mility conceives the ſaid articles, though libel led, 
are not to be inſiſted on. 

The ſolemnity of the oaths, both of covenant 
and league, will be, as the defender hopes, pregnant 
preſumptions to put an end to all controverſy, anent 
the ſincerity of his (as of the Church and Kingdom) 
their loyal intentions for the maintenance of the 
perſon and authority of our dread Sovereign, where- 
unto they were thereby ſo religiouſly engaged; and 
the conſtant tenour of his acting ſtill by virtue of 
publick orders and warrants of Parliament, and 
their committees, wherein his faithfulneſs in the ex- 
ecution was alſo in the like manner approved, will 
witneſs, that what he did was not for any private 
intereſt, but for the publick ends; whereunto he 
conceived himſclf engaged in manner aforeſaid. 
Nor was the defender for continuing of theſe unna- 
tural civil diſcords, as he did witneſs by his incli- 
nation to an accommodation with Montreſs, in the 
year 1645, mentioned after in anſwer to the tenth 
article; which albeit fully agreed to betwixt him 
and the defender, yet he could not obtain the com- 
mittee's approbation thereof: which is an evi- 
dence, that the defender had not the chief ſway of 
affairs, and was always inclinable to peace, religion 
being ſecured; like as the carrying on the engage- 
ment in the year 1648, though the defender differed 
in his judgment as to the *way and manner, upon 
the grounds and reaſons thereafter expreſsd in an- 
ſwer to the ninth article, doth clearly evince, that 
he had not the chief ſway in publick actings. And 
what power and intereſt he had in the year 164, he did 
faithfully, according to his bond duty, improve the 
ſame for removing theſe differences betwixt his Ma- 
jeſty and his ſubjects, wherein he was paſſionately 
earneſt, as ſhall be made appear in anſwer to the 
ſaid tenth article. And after his Majeſty's home- 
coming, and during his being in this Kingdom ; 
and thereafter, till the enemy had fully prevailed, 
and that by his articles of agreement he was there 
priſoner, he faithfully ſerved his Majeſty, and even 
during his Majeſty's abſence, did always, and till 
ſhall, return loyal duty and good affection to his 
perſon, government, and poſterity. | 

And whatever theſe who are grown up may judge, 
who only ſee the unhappy and accidental events that 
are the effects of the corruption of men, but have 
not known the counſels and cauſes which are the 
two parts of theſe things neceſſary to be known to 
all who would judge of human actions aright ; 
events being for the moſt part uncertain, and the 
worſt of events of times, through the corruption 
of agents, or other extrinſecal circumſtances follow- 
ing upon the beſt of actions, yet had they been in- 


timately acquainted with the grounds, cauſes, and 


nature of the actings while a doing, the defender is 
confident that they would have concurred and been 
of the ſame judgment, as being clear, that theſe 
proceedings had no native connexion with the ſad 

and unexpected conſequences that have enſued, 
And now to come to the particular defences to 
the ſeveral points of the ſubſumption of the dittay. 
And firſt as to the article of the ſubſumption, anent 
the words alledged, ſpoken at the ford of Lions, 
which are libelled to have been, That it was the 
opinion and judgment of many lawyers and divines, 
that a King might be depoſed for deſertion, ven- 
dition, or invaſion z and which is alledged to have 
been meaned by the pannel of the then King's Ma- 
jeſty ; and the preſumptions adduced for inforcing 
that to have beten the deſender's meaning, are ſome 
words 


1661. 
words alledged ſubjoin'd, to-wit, Mr. John, you un- 
derſtand Latin. It is alledged for the defender, no 
ways acknowledging to the beſt of his memory, 
that he uttered any ſuch words; 1. All criminal 
dittays ſhould contain in them at leaſt, year, month 
and place, otherwiſe they are inept; Bartol. & D. D. 
ad L. libellorum F. de accuſatione, becauſe amongſt 
other reaſons, diverfitas loci varia argueret facinora, 
faith Battand. Reg. 6. prax. cum poſtangel. &c. But 
ſo it is, there is no month condeſcended on, when 
the defender ſhould have ſpoken theſe words, and 
therefore the dittay in this article is inept. 2. There 
is no particular act of Parliament in the act libelled 
upon 1n the propoſition condeſcended on, which is 
contravened by the words libelled ; therefore the 
libel in this article of the ſubſumption is general 
and obſcure, and till the particular law contravened 
be condeſcended on, one can receive no anſwer. 3. 
The ſpeeches as they are libelled, fall not under the 
compals of the acts libelled on in the propoſition of 
the Libel, to infer any of the pains therein contained ; 
becauſe they are but libelled as the narration of the 
opinion of others, which is not relevant to infer ſo 
much, that the narrator is of the ſame opinion, ex- 
cept it were alſo libelled, that he did declare his ho- 
mologation, and that he was of the ſame judgment, 
which neither is, nor can be libelled ; far leis then 
is it relevant to infer a crime, and ſo high a crime 
as treaſon. For ſuppone the defender had faid, that 
they are very learned both divines and lawyers, 
whoſe opinion it is, that the Pope is the head of the 
church, and that he has power to diſpenſe with the 
article of faith, to depoſe Kings, a horrid opinion, 
Sc. and that it is their opinion alſo we may merit 
- heaven by good works, and that all Hugonots or 
Proteſtants are damnable hereticks, and that he had 
related their words in Latin, as the Latin of that 
verſe of the gloſs of the common law, cap. /icut de 
exceſs. prelat. 


«' Reſtituit papa ſalus deponit, &c. 


articulus, ſolvit. 


And had ſaid to Mr. Fobn Stewart thereupon, Mr. 
Jobn, you underſtand Latin; albeit theſe opinions 
of theſe divines and lawyers be execrably heretical, 
yet no body will ſay, that the defender's relation of 
them would have inferred him to have been guilty of 
the ſame; no more in our caſe can the relation li- 
belled infer him to have been of that opinion with 
- theſe divines and lawyers, or in any way thereby 
to have contravened any act of Parliament libelled. 
2. The aforeſaid opinion is libelled only to have 
been related in abſtracto, (nothing of our King's 
Majeſty who then was). And whereas it is libelled, 
that it appears the ſenſe and meaning thereof ap- 
peared to have been of the then King's Majeſty, in 
ſo far as the defender ſubjoined to Mr. John Stewart, 


the words aforeſaid, that he underſtood Latin: 1. 


The libel in this part is ambiguous; for this may 
be interpreted, either that it was the meaning of 
the opinion of theſe divines which he related, (this 
ſeems to be moſt conſonant to the words) or elſe 
that his own meaning was, That it was th# judg- 
ment that the then King's Majeſty our Sovereign 
might be ſo dealt with, as is libelled in the latter part 
of this article, and ſo the article in this part thereof 
is ambiguous and inept, and there ought to be no 
- proceſs thereupon. Nam libellus (in criminalibus 
pre ſertim) nibil ambiguitatis vel obſcuritatis conti- 
nere debet, per cap. Cunſtitut, 6. extr. derig. don. 
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Bet. 3. If it be underſtood in the former ſenſe, it 
is bur ſtill relative of the opinion of others; and if 
in this latter ſenſe, to-wit, that it was his own judg- 
ment, the preſumption libelled of what he ſpake to 
Mr, John Stewart, is no way relevant to infer it. 
1. Becauſe they held a more obvious meaning, viz. 
That it might have been, the opinion of theſe di- 
vines and lawyers was related in Latin; and in- 
deed Grotius and Barclaius, who writ of that ſub- 
jet, are both in Latin, and that he had ſubjoined 
to Mr. John Stewart, Mr. John, you underſtand 
Latin. 2. That ſuch opinions being rather the fan- 
cy of notional ſchoolmen, (otherwiſe not unlearned 
in their own art) or of ſuch as are Doctors notional 
in the law, if there be any of ſuch opinions, rather 
than of ſolid juriſconſults, who for moſt part do 
not ſo much as move theſe queſtions, not to be 
moved. 3. If any ſuch words had been ſpoken 
to Mr. Jobn Stewart, they might have had this 
more proverbial ſenſe : ſome lawyers and divines 
are of that opinion, but the ſubtilty of theſe queſ- 
tions or opinions is Latin to me, that is, I under- 
ſtand it not; as we ſay commonly of things we 
underſtand not, I is Latin to me. But, Mr. Jobn, 
you are a Scholar, and you underſtand it. Now it 
is a Rule in law, that where the meaning is doubtful 
or obſcure, that which is the moſt favourable ſenſe 
ſhould be followed. L. g. F. de reg. juris and Ma. 
theus de afflittis, decifione 265. u. 68, 69. & deciſ. 
307. u. 18. And when theſe words are ambiguous, 
the declaration of him who uttered them ſhould be 
* war unto, Menocbius, conſilio 197. And the 
defender is ready to declare, that if ever he had 
ſpoken ſuch words, he was very far from any ſuch 
meaning as is libelled againſt him. Nor 4. is it any 
way preſumable, that any rational man, who had 
the honour to know his late Majeſty, could have 


made application of any of theſe three cauſes to ſo 


worthy and illuſtrious a Prince, ſceing the ſaid Gro- 
tius, Barclay, and others that write upon that ſub- 
ject, acknowledge, yea, it is obvious to common 
ſenſe, that hardly can they fall out in the worſt of 
Princes, if he be but compos mentis. And as to the 
reſumption that follows, that the defender meaned 
y the late King's Majeſty, becauſe of the condi- 
tion wherein the Kingdom was for the time; 1. It 
is far more preſumable that the Kingdom was in 
ſuch a condition of affection to his Majeſty's ſacred 
perſon and authority, as at that time none durſt have 
uttered what might reflect thereupon, ſeeing it is 
libelled to have been ſhortly after the ſubſcribing of 
the .covenant, wherein they had ſolemnly bound 
themſelves by the oath of God to maintain his Ma- 
jeſty's perſon and authority. 2. His Majeſty by 
his, royal judgment in the act of oblivion, 1641, 
has preſumed the loyalty of his ſubjects, both in 
their intentions and proceedings in theſe times, which 
is preſumptio juris, & de pre. As for the defen- 
der's proſecuting of Mr. Jobn Stewart, 1. It was a 
judicial proceſs and legal act, and ſo can be no im- 
putation to him wherein the proceſs was laid in ſo 
fair a courſe of law, that he was condemned not 
only upon elear probation, but his own confeſſion: 
and yet the words whereupon he was indicted and 
convicted, were far different from theſe words, as 
they are here libelled, otherwiſe the defender would 

never have purſued it. . 
Ultimo, Adhering always to the alledgance above 
propounded, humbly proteſting, that they may be 
firſt diſcuſs'd ; and whereupon it is craved, he may 
be aſſoilzed in bee libello, becauſe by act of Parlia- 
ment, 
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ment in anno 164 r, amongſt the imprinted acts an- 
no 70. the ſame ſervice is approved, and he exo- 
nered. It is alledged, that the Defender ought to 
be aſſoilzed from the whole crimes in the firſt arti- 
cle, becauſe after the time libelled of, the alledged 
committing of the ſame, his late Majeſty of glo- 
rious memory granted that never-to- be forgotten 
Act of Indempnity and Oblivion in anne 1641. 
Which did proceed upon the preceding Treaty with 
his Majeſty, and which is ſolemnly confirmed by 
his Majeſty himſelf in Perſon, and his three Eſtates 
in his Parliament 1641, 6th Act thereof; wherein 
his Majeſty, for himſelf and his ſucceſſors, does 
promiſe in verbo principis, never to come in the con- 
trary of that Statute and ſanction, or any thing 
therein contained; but to hold the ſame in all points 
firm and ſtable, yea, and to cauſe it to be truly ob- 
served by all his Majeſty's lieges for ever. Here- 
upon the Defender doth confidently rely, for all that 
is libelled as committed by him in this article, or 
any other preceding that time, as being confident it 
is the greateſt imaginable ſecurity, that he and the 
reſt of the lieges of the land can have. 

As to the ſecond article, and whole head thereof, 
1. Neither day, month, nor year of God are conde- 
ſcended on; and therefore ſo general, that it is inept. 
Nam generalitas parit obſcuritatem, Marent. part. 6. 
ſpec. & de libel. oblat. quomodo Concip. & per textus 
10ĩ citatos. 2. It is not condeſcended which of the 
Acts of Parliament libelled, this article and the ſe- 
veral heads thereof contravenes, which is a general 
ineptitude and nullity in this libel. g. As to the 


firſt point; if that article anent the intaking of the 


houſe of Airly, cutting and deſtroying the planting, 
and demoliſhing the houſes; 1. It is not relevant] 
libelled, in ſo far as it was libelled that the houſe 
was kept for his Majeſty's ſervice, but doth not 
condeſcend that ſervice now. 2. Is it libelled that 
there was any in it had a commiſſion from- his Ma- 
jeſty, without which it has not any colour of rele- 
'vance ? 4. The Defender never had w private 
quarrel, nor perſonal prejudice againſt the noble 
Lord James Earl of Airly. But if his marching 
to that houſe be meaned of that which was in anno 
1640, it was by virtue of, and in obedience to a com- 
- miſſion put upon him by the Committee of Eſtates 
for the time: nor was the faid houſe, at his arrival 
thereat, kept for his Majeſty's ſervice, as is (though 
wrongfully) libelled. But before that time was ſur- 
rendred to the Earl of Montroſs, who had put Col. 
Sibbald to keep the ſame for the King and Country's 
uſe, and which Col. Sibbald, upon fight of the De- 
fender's commiſſion, did abandon the ſaid houſe. 
And if there was any planting cut, it was allanerly 
ſome few ſhrubs and buſhes, which the Defender 
could not hinder, for hutting to the ſoldiery ; and 
though the Defender's commiſſion bare power and 
warrant to demoliſh the houſe, he was ſo far from 
ſtretching, or fully executing the ſame, that he did 
not only flight the houſe, and delayed a long time 
to do the ſame, in expectation that the Lord Ogilvy 
ſhould have procured a countermand from the Com- 
mittee, and did light it till he was paſt all hope of 
obtaining the ſame; and this as is hoped, will be 
acknowledged by the ſaid noble Earl; neither did, 
' fo far as the Defender knew or could hinder, the 
Earl, his friends and followers ſuſtain any other pre- 
judice than what was uſual, and what all places are 
ordinarily obnoxious to, where armies or parties 
| ef ſoldiers come: but however it is not relevant, as 
id is. 
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particular revenge in time of 


wars, ſeeing; inter arma filent 


Tertio, That part of the ſaid article, though it 
were true (as it is not) is no ways relevant to infer 
the concluſion of the Dittay, there being no Law 
nor Statute libelled on; that for cutting of timber 
or demoliſhing the houſes of private perſons (though 
done upon private quarrels, as this was not) infers 
the pain of Treaſon. 

As to that part of the article, anent the burning 
of the houſe of Forther, belide the exceptions 
againſt both the points thereof, alledged before in 
the beginning, it is not relevant to fay, that the 
Defender ſeized thereupon to infer any crime, ex- 
cept it were libelled he ſeized by force, for he might 
have entered in vacuam poſſeſſionem. 2. Non relevat 
to libel, that thoſe under him did ſeize thereupon, 
or raiſe fire therein, except it were libelled that the 
Defender had given expreſs order or warrant to faiſe 
that wilful fire; who, as he gave not order there- 
fore, ſo he was not preſent nor near the place, nor 
knew any thing thereof, till after the houſe was 
burnt, and noxia caput ſequitur. 3. In the Acts of 
Parliament, libelled on, anent burning and wilful 
fire-raiſing, the fame can only be underſtood of 
burning and raiſing of fire on private feuds, and for 
peace, and is not be 
extended to ſuch deeds done in the heat and fury of 
es. N 

And as to the aggravation of the Defender's 
tred againſt the Earl, meerly for his loyalty to his 
Majeſty, it is gratis dictum, and againſt that pre- 
ſumption, qua unuſquiſque præſumitur bonus, and 
againſt that loyalty to his Majeſty, that is hoped 
ſhall more and more appear in the Defender. 

Laſtly, The Defender ought to be aſſoilaed from 
the ſaid article, and all deeds therein mentioned. Be- 
cauſe the ſame preceded the Act of oblivion in anno 
1641, whereby all things that did fall forth in theſe 
tumultuous times, whether prejudicial to his Maje- 
ſty's honour and ſafety or to the Laws and Practices 
of the Church and Kingdom, or to the particular 
intereſts of the ſubject, are buried in perpetual ob- 
livion, as more fully is contained in the ſaid Act. 


3. As to the third article, anent the beſieging of 
Dumbarton Caſtle, and tranſporting Cannon and 
Ammunition out thereof : 

It is alledged for the Defender, that the aſſaul- 
ting of the ſaid Caſtle, is not relevant to infer 
the concluſion of the Dittay, becauſe, as is before 
alledged, none can be declared Traitors, but thoſe 
who have contravened a ſpecial Act made under the 
pain of Treaſon, But ſo it is, that none of the par- 
ticular Acts of Parliament, whereupon the propo- 
ſition is founded, mentions any thing againſt thoſe 
who aſſault the King's Caſtle, nor does any of them 
infer the pain of Treaſon therefore. But only the 
25th Act of Parliament, 6 Fac. VI. intitled ſundry 
points of Treaſon, by the which Acts they only 
are to be puniſhed as Traitors, who aſſault the 
Caſtle or places where the King's perſon is, and 
that without warrant of Eftates ; but it is neither 
libelled, nor was the King's perſon in the ſaid Caſtle 
at the time of the alledged aſſaults thereof; nor 
did the Defender aſſault and lay ſiege to the ſame 
without warrant from the Eſtates, but by their ex- 
— order and commiſſion. And the truth is, the 

fender himſelf did not appear before the ſaid houſe, 
till the ſaid Sir Jobn Henderſon being ſtraitned with 
the ſiege, ſent for the Defender, and offered to ſur- 
render the houſe — honourable conditions, which 
the Defender ſuffered him to make himſelf, and 

which 


which were accordingly kept, not without ſome dif- 
ficulty, the inhabitants of the town, by reaſon of 
prejudice done to them, being highly incenſed againſt 
the ſaid Colonel. 

As to that part of the ſaid article, anent the tranſ- 

rting of the King's Cannon and Ammunition, 
not relevant to infer the Concluſion, none of the 
Acts libelled on, concluding againſt any ſuch fact, 
the ſaid crime of Treaſon ; and the truth is, the 
Defender did never tranſport any Cannon or Am- 
munition out of the ſaid Caſtle, but two Cannons, 
which the Duke of Richmond, heritable keeper 
thereof, gifted to the Defender, and wich he would 
never have gifted, if they had not been his own, 
and not the King's. 2. The Defender ought to be 


aſſoilzed from the ſaid article, and all deeds therein 


contained, the ſame having alſo preceded the ſaid 
Act of oblivion, in anno 1641. 


4. And as to the fourth article of the Dittay, a- 
nent the Defender's calling, or cauſing to be called 
a convention of Eſtates in anno 1643, entring in 
league with his Majeſty's enemies, impoſing exciſe 
and ſubſidies on the Kingdom, raiſing an army, en- 
tring England therewith, fighting for and with the 
Rebels there; it is anſwered, that the whole points 
of this article of the Dittay, are charged perſonally 
on the Defender, ſo contrary to the notoriety of the 
matter of the fact known to both Kingdoms, and to 
his Majeſty's Commiſſioner's Grace, and to the whole 
Parliament; yea, to the fifth Act of Parliament 
1644, relating and approving all the Acts that are 
made points of this article; that there needs no more 
but proponed as known to all, and to repeat out of 
the ſaid publick Law and Act of Parliament, what 
is therein libelled, to evince that they are not the 
Defender's perſonal deeds: but the Committees 
(commiſſioners eſtabliſhed by his Majeſty) conven- 
tion of Eſtates, and of the whole Church and King- 
dom of Scotland, and approved by Parliament 
1644, in the ſaid fifth Act thereof. Firſt then as it 
is notorious, ſo it is clear by that Act, that the ſaid 
convention of Eſtates, was called not by the Defen- 
der,, as is libelled, but by his Majeſty's Privy- 
Council, Commiſſioners for conſerving the articles 
of the Treaty therein mentioned, and Commiſſio- 
ners of common burdens, all eſtabliſh*'d by his Ma- 
jeſty's authority in ammo 1641, which conſervators 
concerning that article in the large Treaty, bearing 
the Kingdom of Scotland their deſire for unity in 
Religion, and conformity in Church-Government, 
as a ſpecial means for conſerving of peace betwixt 
the two Kingdoms ; in anſwer thereto his Majeſty, 
with advice of both houſes of Parliament in Zng- 
land, doth declare his approbation of their affection 
in their deſire of having conformity of Church-Go- 
vernment between the Nations; and as the Parlia- 
ment had already taken to conſideration the refor- 
mation of Church- Government; ſo they would 
proceed therein in due time: and this was one of 
the main grounds whereupon both houſes entred the 
ſaid league. (2.) That the enacting andentring the 
League and Covenant, was an Act of that con ven- 
tion of eſtates, not the Defender's perſonal act. 
(3.) That the,. League and Covenant was entred in 
with the two houſes of the long Parliament, and aſ- 
ſiſtance given to them in fighting with or for their 
army, or otherwiſe, which is libelled fighting with 
Rebels. The point of fact being thus cleared in 
oppoſition to the Dittay. 2. It is alledged, that 
the firſt two members of this article are ſubſumed 
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under none of the Acts of Parliament, libelled on 
in the propoſition; there being no Act of Parlia- 
ment libelled againſt meetings, bands or leagues in 
general; or in ſpecial betwixt the two Nations or 


Eſtates thereof. 3. As to the remanent members 
of the article, they can no ways be relevant (with 
all ſubmiſſion) except it were qualified, that the two 
houſes of the long Parliament, to whom the affi- 
ſtance libelled was given, that they were Enemies 
and Rebels; but that the Defender is confident it 
will not be ſaid, becauſe by his Majeſty's Act of 
Oblivion, 25 April, 1660, his Majeſty, after his 
happy Reſtoration, declares that what was acted 
even againſt his Majeſty, and his Royal Father, by 
his Subjects in England, during theſe times, there- 
after ſhall not be called in queſtion at all, ſo much 
as to the prejudice of their reputation, in manner at 
length contained in that gracious Act. And how 
loyal the long Parliament was, did appear in that 
the Uſurper durſt never attempt any thing againſt 
his late Majeſty's perſon, till they were =. z as 
alſo what loyalty the ſecluded members of that Par- 
liament have (as became them) ſhewed to his Ma- 
jeſty in his juſt and glorious Reſtoration, is known 
to all Europe, to their eternal commendation and re- 
nown: No doubt as from conſcience of their oath 
of duty and allegiance, ſo of the oath of God 
whereunto they bound themſelves to maintain his 
Majeſty's perſon, authority and greatneſs, as well 
as Religion in that Covenant. 4. All the foreſaid 
deeds, which are the members of this article, viz. 
The calling the foreſaid convention of eſtates, as 
being the act of the foreſaid Council and Commiſ- 
ſioners, the entring in the League and Covenant, 
raiſing of the army for aſſiſting the two houſes of 
Parliament of England, impoſing Exciſe, Cc. as 
all being acts of the ſaid convention of Eſtates, to- 
gether with the ſame convention of Eſtates, are all 
approved by the ſaid ;th Act of Parliament, 1644. 
In reſpe& whereof the Defender ought to be affoil- 
zed from this whole article, and all the crimes con- 
tained therein. 5. Not only is the ſaid calling of 
the ſaid convention of Eſtates, and the ſaid conven- 
tion entring in the League and Covenant, impoſing 
of Exciſe, raiſing of Forces for the Parliament of - 
England, and remanent acts of the ſaid convention 
approved by the ſaid 5th Act of Parliament of 
1644 ; but by his Majeſty's Treaty of Breda, and 
the Act of Oblivion, in the Parliament holden at 
St. Johnſton and Sterling, in anno 1650, and 16; 1, 
or either of them, all things done during theſe tu- 
multuous times, intervening betwixt the fad Act of 
Oblivion 1641, and his Majeſty's home - coming 
1650, whether prejudicial to his Majeſty's honour 

and authority, or to the Laws and Liberties of the 
Church and Kingdom, or to the particular intereſt 
of the ſubject, are buried in perpetual oblivion. 
And by the ſaid Treaty, and Act of Ratification 
of the ſaid Parliament, or one or other of them, 
the ſaid Parliament 1644, and all acts thereof are 
ratified; and ſb amongſt the reſt, this which is the 
5th Act, which approves all the acts, whereupon this 
fourth article of the Dittay is founded, and there - 
fore the Defendant ought to be aſſoilzed therefrom. 


5. As to the fifth article, anent the burning of 
the houſe of Menſtrie, in anno 1645, the Defender 
is ſo innocent thereof, that if it were libelled rele- 
vantly, he needed no other defence but a ſimple de- 
nial: but the truth is, that it hath been burat by 
ſome of the ſoldiers, Wr by Major-Gene- 
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ral Bailey, for the time, upon the greateſt provoca- 
tions that could bez two pariſhes, viz. Muckart 
and Doller, having been burnt the night before, and 
ſeveral, both men, women and children, cruelly 
killed by the concourſe of thoſe that were in that 
houſe, But it is no way relevantly libelled, in fo 
far, as it is libelled, that the Defender or others un- 
der his command burnt it: 1. Becauſe there is no 
AQ of Parliament, of all the Acts libelled upon in 
the propoſition, whereupon this can be ſubſumed ; 
eſpecially the Acts anent the raiſing of fire, upon 
which (if upon any) it ſeems it is particularly 
founded, there is no ſuch odd extenſion of that ſo 
high a crime, as to make any guilty of it, by com- 
mitting of it by others, who are under their com- 
mand, And this were a very univerſal, terrible 
concernment; and in the preſent caſe were moſt dan- 
gerous and unjuſt, that a Commander ſhould be 
holden to anſwer for all the illegal deeds done by his 
ſoldiers. 2. It is againſt common reaſon, the Com- 
mon Law, by which this therefore is well eſtabliſh- 
ed, that delifta proprios tenent authores, & noxa ca- 
Put 7x wat and therefore is not relevant that the 
Defender burnt it by himſelf, or others by his ſpe- 
cial direction or particular order for that effect. 

4. Though it were made relevant in manner fore- 
ſaid, yet the Dittay is inept as to this article, and 
the Defender ought yet to be aſſoilzed therefrom, be- 
cauſe the year of God is only libelled, to-wit, the year 

1645 ; whereas not only the month, as in all criminal 
libels, per L libellorum F. de accuſationibus, and the 
Doctors treating thereupon, but the very day ought 
to be condeſcended on; for the omiſſion of the day 
Pprejudges the Defender of his defence; ſpecially his 
alibi, which he might and would propone, if the 
day were condeſcended on; that being required, the 
day ought to be condeſcended on, otherwiſe the libel 
is inept. Nam Libellus debet continere non tanium an- 
num & menſem, ſed & diem fi reus id requifierit cum 
probaturus ſuum alibi, Damhaud, cap. 3. num. 4. 5. 
E Battander Reg. 6. num. 4. Maranta in, ſpec. de 
Bel. Obl. 3. num. 12. per bark. in L. Si quis reus 
Colum. 3. in fin. de publ. judic. & Jaſon. in L. Ubi- 
traria 2 ſet, Si quis occifi F. de eo quod Crito loco. 
But ſo it is, as that if the day were condeſcended on 
of the ſaid burning, the Defender might, and if need 
were, would offer to prove, that he was that day, 
during all the time of the burning, alibi, at a con- 
ſiderable diſtance from the ſame place. 

3. Abſotvitur, becauſe Lieutenant-General Bailey, 
at that time when the houſe was burnt, had the com- 
mand of the ſaid forces, (adhering always to the 
former defences againſt the aptitude and relevancy 
of this part of the Dittay, and expreſſing the ſame 
that may be diſcuſs'd ante omnia). In reſpect 
whereof the Defender ought to be aſſoilzed ab hoc 
libello, at leaſt there can be no proceſs upon that 
part of the Dittay, as it is now libelled. 4. Albeit 
the Defender had burnt, or given direction only to 
burn the ſaid houſe, as he had not; yet by ſpe- 
cial act and commiſſion of Lieutenancy, granted 
him by the Parliament 1644, he was impowered to 
to purſue the Macdonalds, and their adherents and 
acceſſaries, with all kind of hoſtility, by fire and 
ſword, (with a diſpeniation) with ſlaughter, muti- 
lations, raiſings of fire, aſſailing of houſes, taking 
of priſoners, and other inconvenements whatſoever, 
that ſhould fall out in the execution of that Com- 
miſſion in purſuing of them; as the ſaid Act and 
Commiſſion may at length bear, and which Com- 


miſſion is ratified by his Majeſty in the Treaty at 


— 
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Breda, his ratification of that Seſſion of Parliament. 
1644, among the other Parliaments and Seſſions 
thereof ratified by his Majeſty ; all after 1641, 
and preceding bis return. But ſo it is, that the 
ſaid Macdonalds were at that time, at the burning 
of the ſaid houſe, joined with Montroſs; and it was 
in purſance of both, that the ſaid houſe was burnt, 
as is notorious, (and, if need be, the Defender will 
prove) and therefore though he had burnt, or given 
direction for the burning thereof, he ought to be 
aſſoilzed. 


3. By Act of Parliament goth Act, 22 March 
1647, it is ſtatute and ordained, that all his Maje- 
ſty's good Subjects ſhall be altogether freed, and 
liberate in all time coming, from being any ways 
called, convened, purſued, troubled or moleſted in 
judgment, civil or criminal, or out with the ſame, 
for any deed done, or to be dene by them, againſt 
the perſons, lands or goods of ſuch as have, or ſhall 
be in the rebellion; (by which. it is notorious, that 
the ſaid armed oppoſition, made by the deceaſed 
Marquis of Montroſs, and the ſaid Macdonald, and 
others under his command, to the Eſtates, is under- 
ſtood) during the time of their being in the ſaid 
rebellion, or have been, or ſhall be guilty with the 
rebels in their wicked courſes, or of any of them, 
who came under the firſt or ſecond' Claſſes of delin- 
quents contained in the gth Act of the 5th Seſſion 
of that Parliament holden at St. Andrew's, in the 
month of January, 1646. But ſo it is, the Defen- 
der offers to prove, if need be, that a ſon of the 
Earl of Sterling, named Charles or Jobn Alexander, 
who had, or either of them had right to Menſtrie, 
had joined with Mentroſs and thoſe under him; 
and ſo came under the ſecond Claſs of the ſaid 5th 
Act of the ;th Seſſion of Parliament, 1646. Or 
at leaſt, went or ſent into their leaguer, or without 
compulſion entertained them in the ſaid houſe; and 
therefore the Defender ought not to be , purſued, 
even though he had burnt, or given direction to 
burn the ſaid houſe (as he no ways did) and be- 
ing purſued, ought to be aſſoilzed from this article; 
like as it is conjunctim alledged for the Defender in 
fortification of the ſaid Act, That the ſame is rati- 
fied by his Majeſty's large Treaty at Breda, as be- 
ing one of the Acts of that Seſſion of Parliament 
1647, which amongſt the other Seſſions of Parlia- 
ment, and Acts thereof, ſince the year 1641, and 
preceding his Majeſty's return, in anno 1650, are 
ratified by the ſaid Treaty, as alſo by the Act of 


ratification, at St. Jehn/ton's or Sterling, in anno 


1650, and 1651, By which ratification (or ratifi- 
cation of his Majeſty by the Treaty aforeſaid) the 
ſaid Act of Parliament 3o, in anno 1647, comes 
(as a moſt ſolemn rem iĩſſion granted by his Majeſty, 
and whole Eſtates of Parliament, to the perſons 
therein contained ;) and ſo like as if every one of 
them had got a particular remiſſion ſo ſolemn, it had 
been an uncontrovertable remiſſion for what were 
therein contained; ſo mult it now be, being in'ef- 


fect of the ſame nature and virtue, albeit many be 


included in one. 


6. By the Act of Oblivion at St. Fobnſtor's or 


Sterling, in the year. 1650, or 1651, all acts of 


hoſtility, whether between the King and his Sub- 
jets, or between Subject and Subject, and what 
things fell out in theſe times, betwixt the year 1641, 
and his Majeſty's return, whether prejudicial to his 
Majeſty's honour and authority, or to the Laws * 
the 

8 


1661. 


the Kingdom, or the particular intereſt of his Sub- 
jects, are buried in oblivion. In teſpect whereof, 
though the Defender were acceſſary to the ſaid burn- 
ing, as he is not, yet be ought to be aſſoilzed. 


As to the ſixth article, anent the taking of the 
houſe of Towart, belonging to the Laird of La- 
mond, and the houſe of Oſceg, belonging to Oſcog ; 
and after articles of capitulation drawn and ſubſcribed 
by Ardkinglas, and others under his command, truſt 
and aſſurance; murdering a great many of La- 
mond's and Oſcag's friends: As this is no way true, 
(the Defender being altogether innocent thereof ) ſo 
it is no ways relevantly libelled. For, 1. Neither 
day nor month of theſe deeds are condeſcended on. 
2. The alternity, by others under his command, not 
relevant to infer a crime, far leſs Treaſon againſt 
the Defender, for the realon contained in the firit 
_ anſwer to the former article, viz. That there is nei 
ther Act of Parliament libelled, nor Common Law, 
ordaining a man to be liable to a pain, far leſs the 
higheſt of pains, for deeds or, crimes by thoſe under 


his command, except he gave them ſpecial direc- 


tion, But every one is to ſuffer for his own fault, 
as more at length is contained in the ſaid anſwer, 
which is here repeated. 3. Non relevat thoſe for 
whom he is anſwerable, for the ſame reaſons, be- 
cauſe every one is anſwerable for his own fault and 
crime. 4. Non relevat, that others whom he n:ight 
ſtop, did it; becauſe there is neither any Act of 
Parliament libelled on, ordaining any to be anſwer- 
able for all the deeds of thoſe he might ſtop, (ſpe- 
cially the act againſt murder under truſt, bearing no 
ſuch thing). Nor is there any Law nor reaſon for 
the ſame, but delia proprios tenent aut bores, as 
hath been ſaid; and no ways granting the Defender 
could have ſtopped them: for the truth is, he could 
not, and was not near them, when what is libelled 
was done; and albeit, indeed, it be contra officium 
 charitatis, not to ſtop any doing of miichief, if any 
one may ſafely do it, yet that it comes under the 
compaſs of Law to infer a crime, eſpecially Trea- 
ſon, cannot be affirmed. 5. Taking of the houſe 
of Towart and Oſcog, is not ſubſumed upon any of 
the Acts of Parliament libelled, there being none 
of them, anent the taking in of houſes belonging 
to the lieges, and ſo is not relevant to infer any of 
the crimes contained therein. 6. The alledged kil- 
ling a great many of Lamond's and Oſcog's friends, 
after the aſſurance given by Ardkinglas, is no ways 
relevantly libelled, to infer the crime of ſlaughter 
under truſt, becauſe by the Act of Parliament, Fac. 
VI. par. 11. cap. 51. of ſlaughter under truſt, up- 
on the which it is founded, ſlaughter under truſt, is 
only when the party ſlain is under the trult and al- 
ſurance of the ſlayer, which is no way here libelled ; 
but that the perſons who are libelled to have been 
llain by the Defender, were under the truſt of ano- 
ther, to-wit, Ardtinglas; who if he, or any, other 
under the Defender's command, have done any 
thing againſt their own aſſurance, they are to anſwer 
for it. 


7. The Defender adhering to theſe defences, and 
craving that they being againſt the relevancy be 
firſt diſcuſsꝰd, repeats his former anſver founded up- 
on his Commiſſion of Lieutenancy therein men- 
tioned; for they who are deſigned Lamond's and 


Oſcog*s friends, were the Macdonalds, or their ad- 

herents and acceſſaries, (as is notorious, and the 

Defender, if need ſhall be, offers to prove it) whom 
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the heritors and other inhabitants in the Sher 
of Argyle; for the which, upon a ſupplication given 
in to the King's Majeſty and Committee of Eſtates 
at Sterling, in Auguſt 1651, he was impriſoned 
within the Caſtle of Sterling; till after Trial, Ju- 
ſtice ſhould have been done upon him: but was re- 


and ſurname, whereby he might 
deſcended upon, againſt whom the deeds libelled 
ſhould have been committed; without the which, 
this part of the article cannot be ſuſtained as rele- 
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by the foreſaid Commiſon he had power to 
ſecute with fire and ſwotd, with diſpenſation of 
ſlaughter, and raiſiags of fare, in manner at length 
contained in the, Commiſſion ; which amongſt the 
other Acts of Parliament, 1644, is ratified by his 
Majeſty jo his Treaty at Breda, as is alledged in 
the ſaid anſwer, which is holen herein repeated; 
and therefore the Detender ought to be affoilzed 
from this article. And truly what cruelty was ex- 
erciſed, was by the Laird of Lamond himſelf, againſt 
om 


leaſed by the Engliſþ when they took the Caſtle, 
with the other priſoners. However, the Defender 
is confident, as it is known, ſo he ſhall make it ap- 
pear, if need be, in the other proceſs whereunto 
this relates, and wherein it will be more pertinent; 
and yet the day and time of the committing of the 
deeds mentioned in this article not being condeſcend- 
ed on, as it ought to be when required by the Defen- 
der, that he may propone his alibi, he offers to 
prove, if need be, that he was ali the time of the 
committing of the ſaid deeds, at a very great di- 


ance, to-wit, in England. Like as his Majeſty, 


by his Treaty at Breda, bath ratified and approved 
the AQAs of Parliament; and his Majeſty, and 


Eſtates of Parliament, have ratified. the ſaid Treaty, 
and paſt an Act of Oblivion, of all former deeds 
done by the Subjects, which ſecures and indemnifies 


them for any former actings, in teſpect whereof he 
ought to be aſſoilzed. | 


As to the ſeventh article made up of ſeveral 


members or parts; as, 1. Anent the men alledged 


murdered. at Lockbead and Dunnaverty, 2. Anent 
the aggravation added thereto ; anent an old man 
| begging his ſon's life, and denied him. 3. Anent 


the ſending two hundred men from Ja to ſtarve in 


Jura. 4. Anent the taking of the perſon of Col. 


 Kittach, out of a Ship in Leith road, wherein it is 


libelled, ,that he had been brought by order of Par- 
liament. | 

It. is alledged againſt the. ſeventh article, that, 1. 
The firſt part thereof (anent the men alledged mur- 


dered at Lockbead and Dunnaverty, is no ways rele- 


vant, not only in reſpect that the particular month 
and days whereupon the ſame d have been 
done, are not condeſcended upon, but alſo in re- 
ſpect there is not one particular perſon by name, 
known, con- 


vant: it being contrary to all Law and Practice, 


that murder in general, without naming the perſons 


murdered, ſhould be ſuſtained as a relevant Dittay 
againſt. any. 2. The ſlaughter alledged, commit- 
ted upon thoſe in the houſe of Lockbead, is not re- 
levantly ſubſumed upon the Acts of Parliament li- 
belled, in ſo far, as there is no aſſurance libelled to 
have been given to them, to bring it under the act 
of murder under truſt, and there is no other Act li- 
belled under which it can fall. 3. It is alledged, that 
the Defender cannot be charged with any of the 
deeds libelled in the ſaid firſt part of the article 
(though they were true and relevantly libelled, as 
they are not) becauſe the expedition made againſt the 
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Rebels in Kintyre, in the year libelled, was by Da- 
vid Leſley, and thoſe. under his command, againſt 
each, who, contrary to his Majeſty's order ſent to 
them at that time, commanding them to lay down 
arms, and contrary to their own engagements, not 
to join with Alifter Macdonald, did notwithſtand- 
ing continue in arms rebelliouſly, (as was then de- 
clared by the Eſtates of Parliament) reſiſted David 
Leſley in the execution of his ſaid commiſſion againſt 
them ; who therefore after defeating of them in the 
field, who took them out of the ſaid houſes of 
Loctbead and Dunnaverty without any capitulation ; 
and diſpoſed of them, as the Council of War then 
preſent with him thought fit, (which is notorious, 
and the Defender offers to prove, if need be;) for 
which, and other his ſervices, the ſaid David Lefley 
got the Parliament's approbation in anno 1648, as 
the ſaid approbation and exoneration bears date : 
which will clearly prove any thing that is herein al- 
ledged. And therefore the Detender, nor any in 
his company at that time, cannot be charged with 
any deeds libelled in the firſt part of this article, but 
ought to be aſſoilzed therefrom. 4. The Defender 
repeats his third defence made to the fifth article 
founded upon his Commiſſion of Lieutenancy ; the 
perſons mentioned in this article, againſt whom the 
deeds are libelled to have been committed, having 
been the Macdonalds, or the Adherents and Acceſſa- 
ries, which is notorious, (and the Defender offers to 
prove, if need be) to proſecute whom he had the 
Commiſſion containing diſpenſation, and which was 
ratified in manner mentioned in the faid anſwer ; 
like as he repeats the fourth and fifth anſwer made 
to the ſaid article, in reſpe& whereof he ought to 
be aſſoilzed therefrom. 

It is alledged againſt the ſecond, third and fourth 
members of this ſeventh article, that they are no 
ways ſubſumed, nor cannot be ſubſumed under any 
of the Acts of Parliament libelled, and therefore 
the Dittay herein is inept, and the Defender ought 
to be aſſoilzed therefrom, (and yet in point of fact 
they are but meer calumnies). As to the ſecond part 
(anent the ſaid old man and his ſon) it is no ways re- 


levant, not condeſcending on the perſons names, 


and therefore can receive no other anſwer, but that 
it is a mere fiction to make the Defender more odious, 
who ingenuouſly profeſſes, that he never heard of 
ſuch a thing till he ſaw it in the libel. The third 

t of this article hath no better ground than the 
econd; and the Defender deſires, that for clearing 


his innocency of the fact libelled therein (anent the 


ſending of two hundred men from Ja to ſtarve in 
Jura) that the Gentlemen in the ſaid Iſles may be 
examined upon the truth of the matter. It is alledg- 
ed, that the fourth part of this article, anent Col. Ki- 
toch, is of the ſame nature with the former two, and 
therefore the ſimple relation of the truth is ſufficient 
to refute the falſhood thereof; which is ſhortly this, 
viz, That Col. Xittoch was not brought to Leith, 
either by order of the committee of Eſtates or Par- 
liament; but being taken priſoner in Ila, by the 
forces under the command of David Leſley, and de- 
livered to the Defender, the Defender put him a- 
board in Captain Brown's ſhip, who undertook to 
deliver him at Dunſtaffnage. But Captain Brown 
finding the opportunity of a fair wind to Leith, to 
which he intended, and not willing to loſe the ſame, 
did not go to Dunſtaffnage, but came ſtreight to 
Leith road; and immediately gave the Defender 
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notice, that he had his priſoner aboard'; whom there- 
fore the Defender received from him, and ſent him 
to Dunſtaffnage. And the Defender deſires that 
Captain Broun, who lives at Weems, may be exa- 
mined upon the truth of this matter ; by whom he 
offers to prove this, if need were. 

And whereas it is libelled, that Col. Kittoch was 
hanged, it is true; bur it is alſo true, that he was 
condemned to die in a Juſtice or Lieutenant-Court 
judicially, which is notorious, and the Defender 
offers to prove, if need ſhall be: ſo that this can be 
a ground of no Crime nor Dittay whatſoever ;z but 
_— the Defender ought to be aſſoilzed there- 

rom. 


8. To the firſt member of the eighth article, that 
notwithſtanding the manifold acts of dignity, favour 
and honour conferred upon him, by his then dread 
Sovereign; his Majeſty being reduced to great ſtraits 
by that army of Sectaries, and having caſt himſelf 
over in the hands of the army of his Scots Subjects 
for ſhelter and preſervation of his royal perſon; ne- 
vertheleſs, the ſaid Marquis being chiet ring - leader 
of that factious party, who then ſwayed the eſtate of 
affairs both in Council and Army, did fo contrive 
and complot, and by his influence fo prevail, that 
after all fair offers made by his Majeſty, and his de- 
fire to have come and lived in Scotland, till all dif- 
ferences in both Kingdoms had been ſettled, an Act 
of Parliament was made, for abandoning his Ma- 
jeſty to the mercy of his inveterate enemies, the 
laid army of Sectaries. 

It is anſwered, that as he muſt continually ac- 
knowledge the late King's and his preſent Majeſty's 
acts of favour, honour and truſt ; ſo muſt he ſtill 
deny (as he ſafely may in the preſence of God, who 
is the ſearcher of all hearts, and of all men) that 
he never entertained any diſloyal thought, or con- 
trived any treaſonable plot or machination againſt 
the ſacred perſon, dignity or authority of his late 
ſovereign, or of his preſent moſt ſacred Majeſty ; 
and therefore with a clear conſcience may anſwer 
this Dittay, 

1, That the ſame is not ſpecial nor clear, but 
very obſcure and general, how and in what manner 
he was chief ring-leader of any faCtious party, 

2. Who that factious party were; nor, 

3. By what deeds, and how he ſwayed the ſtate 
of affairs; nor, | 

4. Thoſe means, by which, and upon whom, he 
procured his influence to prevail. 

5. The alledged offers, made by his Majeſty are 
not expreſs'd ; and therefore the ſaid articles are al- 
together general and inept. | 

The Act of Parliament, which the Defendant is 
alledged to have procured to have been made, is not 
produced, nor indicated by number or rubrick, nor 
does the Defender know any act of the tenor and 
title libelled. 

And the Defender in humility conceives, that it 
is not conſiſtent with the aft libelled on, in the op- 
poſition of the Dittay, diſcharging perſons to im- 
pugn the authority of the Eſtates of Parliament, to 
term the members thereof, eſpecially in making an 
act (which being carried by plurality of voices, as 
the deed of the whole, and eſpecially ſuch an act, 
as is mentioned in the libel, where there were none, 
or very few of a' contrary judgment) a factious 


party. 
13. The 
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13. The cauſe of the firſt member of the ſaid 
eighth article, anent the pretended act of Parlia- 
ment, as is libelled, for abandoning and leaving 
his Majeſty to -the diſpoſal and mercy of his ene- 
mies, the. Sectarian army, does ariſe from the 
acts of Parliament (as clearly appears) and can be 
ſubſumed on under none of the acts of Parliament 
libelled : For if the tench act of Parliament, 1647, 
be underſtood and meaned, as the act libelled, that 
being an. a&t of Parliament; the defender humbly 
alledges, That an Act of an acknowledged lawful 
Parliament ſhould be made a crime of acceſſion, 
whereunto a member of Parliament ſhall be indi&- 
on, eſpecially for ſo high a crime as treaſon, is 
without ground of law or practice, and is hoped 
the honourable Parliament will no ways luſtain it; 
and therefore, that he needs ſay no more now in 
confirmation hereof, 

14. Likewiſe, all that is in that act and ſub- 
ſtance thereof, being the Eſtates of Parliament 
their declaring their concurrence for his Majeſty's 
going to Holmby-houſe, or ſome other of his houſes 
in and about London; and that expreſsly to ſatisfy 
the deſire both of his Majeſty himſelf, and of his 
two houſes of Parliament in England ; and there to 
remain, not under the power of Sectaries, but with 
ſuch attendance about him as both houſes ſhould 
think fit to appoint, with reſpe& alſo had to the 
ſafety and preſervation of his royal perſon: And 
the Eſtates therein do alſo declare againſt all harm 
and prejudice, violence or injury to be done to the 
ſame (as indeed it was horrid to think that any on 
carth ſhould have done) or prejudice to his Ma- 
jeſty*s poſterity : But thereafter it is clear from the 
fourth and ſeventh acts of the Parliament, 1648, 
that the Scctarian army diſobeyed, and threatned 
the houſes of Parliament, impriſoned and baniſhed 
faithſul members, and by a ſudden ſurprize, vio- 
lently ſeized upon the perſon of the King's Maje- 
ſty, carried him from his houſe at Holmby, againſt 
his own will, and declared reſolutions of both King- 
doms, and kept him under their guards ; till at 
length, by their power and prevalency, he was 
committed, and kept cloſe priſoner at the Iſle of 
Wight : this being the true caſe out of the expreſs 
words of the acts before cited. 

As to that declaration, Act 10. Parl. 1647, the 
defender alledges, 1. The act bears expreſs, that it 
was to ſatisfy his Majeſty's own deſire. 2. That 
it is homologate and approved by the Parliament, 
1648, in ſo far, as by their fourth act, intitled, 
Anent their reſolutions concerning the breaches of co- 
venant and treaties betwixt the Kingdom of Scotland 
and England, and demands for reparation thereof ; 
finds the violent ſeizing on his ſacred Majeſty's per- 
ſon, and taking him away from Holmby-bou/e, (as 
appears by Act 7.) by that army, againſt the reſo- 
lutions of both Kingdoms, a breach : And among(t 
the Reparations, they deſire expreſsly, that con- 
form to the former deſires of this Kingdom, the 
King's Majeſty may come with honour, freedom 
and ſafety to ſome of his houſes in or near London, 
that the Parliaments of both Kingdoms may make 
applications to him. And in their ſeventh AR, in- 
titled, A declaration of tbe Parliament of Scotland, 
to all bis Majeſty's good ſubjetts of this Kingdom, 
concerning their reſolutions for Religion, King and 
Kingdom, &c. after they declare, that violently 
ſeizing on his Majeſty's perſon, and carrying him 
away by that army, againſt the reſolutions of both 
Kingdoms, to be a breach : And they declare, they 
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intend to ſend to the two houſes of the Parliament 
of England, the deſires following; which they call 
neceſſary and juſt deſires for Religion, his Majeſty's 
good, and peace of theſe Kingdoms: whereof this 
is one, That conform to the former deſires of this 
Kingdom, the King's Majeſty may come with ho- 
nour, freedom and ſafety to ſome of his houſes in 
or near London; and declares, that thereafter they 
will endeavour it: And Act 8. in their deſires to 
both houſes of Parliament in England, the ſame de- 
fire is repeated, conform to the former deſires of 
this Kingdom. By all which it is clear, that the 
ſeizing upon his ſacred Majeſty's perſon, was the 
violent deed of that wicked army, done with a vio- 
lent ſurpriſal againſt the declared reſolutions of 
both Kingdoms. And that his Majeſty's coming 
to ſoine of his houſes in or about London, where 
both Kingdoms might make application to him, 
conform to his Kingdom's d-fire z which is, that 
wherein the Eſtates declare their concurrence with 
his Majeſty and both houſes of Parliament in Eng- 
lands deſire in the ſaid tenth Act, is approved as a 
juſt and neceſſary deſire for his Majeſty, and ac- 
cordingly enacted among that Parliament, 1648, 
their deſires to the ſaid houſes; and declare it 
ſhould be endeavoured, if refuſed : ſo highly it is 
approved by the ſaid Parliament, In reſpect where- 
of, eſpecially of the ſtanding Acts of Parliament, 
1648, the defender humbly craves, That albeit the 
article was relevantly, diſtinctly and clearly libelled 
and ſubſumed on ſome of the Acts of Parliament 
in the propoſition condeſcended on, (as he humbly 
2 it is not) yet he ought to be aſſoilzed there · 
rom. 

And for further clearing what was the ground and 
occaſion of that Act, and the reaſons inducing the 
defender and the Parliament at that time to go 
along therein, and how little ground there is for 
challenging him thereon, it would be conſidered, 
That when the late Kirig came to the ariny before 
Newcaſtle, the defender was in Ireland, by com- 
miſlion from the Parliament, 1646; and that his 
Majeſty's declarations anent the grounds of his re- 
ſolution in coming to the Scots, was ſent both to 
the Committee of Eſtates in Scotland, and to the 
Parliament of England ; ſo that the ſame being 
priated before the defender came to Newcaſtle, he 
neither did, nor could know, any other ground of 
his coming, nor what was contained in his declara- 
tion, viz. his gracious reſolution to comply with 
his Parliaments in both Nations, and thoſe entruſt- 
ed by them, in every thing, for ſettling of truth 
and peace; and that he would totally commit him- 
ſelf to their councils and advices, Upon which 
terms, both the Committee of Scotland, and Offi- 
cers of the army, declared to his Majeſty, and to 
the Parliament of England, that they received him, 
and all this before the defender came from Jreland 
to Newcaſtle; from whence his Majeſty ſent him 
with inſtructions to the Commiſſioners at London, 
(of which Commiſſioners the defender was one alſo) 
to haſten the Propoſitions, and privately command- 
ed the defender to take the advice of the Duke of 
Richmond, and Marquis of Hertford, anent what 
might concern his Majeſty ; and particularly, if it 
was fit that the Scots army ſhould declare for his 
Majeſty ; whoſe judgment and opinion was (which 
they conjured him to tell his Majeſty) that ſuch a 
courſe was the only way at — to ruin his Ma- 
jeſty: For that he himſelf knew, that neither the 
Nobility cor Gentry of England who attended him 

at 
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at Oxford, wiſhed him to prevail over his Parlia- 
ment by the ſword, and much leſs would they en- 
dure the Scots army to do it; and that it would 
make all Eugland as one man againſt him. And 
that it was their earneſt requeſt to his Majeſty, by 
any means to give way to the Propoſitions. Which 
advice he not only faithfully told to his Majeſty at 
Newcaſtle, and many others there, and to our gra- 
cious Sovereign who now is, when he was in Scot- 
land; but alſo being in the Tower, he intreated 
the Lieutenant thereof to propoſe for him, that the 
Marquis of Hertford, who was then alive, might 
be examined in this matter; which was put off 
from time to time, becauſe of his Majeſty's great 
affairs. And as it is moſt certain, that neither Inde- 
pendent nor Sectary was able to carry one vote in 
the houſe at that time; ſo it is notorious, that they 
who "tendered his Majeſty moſt in England, wete 
for diſbanding the Scots army, and his Majeſty's 
ſtaying in England: wherein the defender appeals 
to the particular knowledge of the Earl of Lau- 
derdale, Loudon, Sir Charles Erskin, and the reſt of 
the Commiſſioners then there. And it is of truth, 
which all know, that ſo little fear, ſuſpicion and 
Jealouſy, there was of what follow'd, that the great 
fear of his Majeſty's friends in both Kingdoms, 
was, that if he fixed on his ſubjects in Scotland, all 
England would be againſt him, and probably caſt 
off his Government and Intereſt for ever: So that 
under what repreſentation ſoever the matter may 
"now appear, becauſe of the ſad ſequels, yet to 
them who know the matter, as it was there ſtated, 
what declarations and aſſurances there were from 
the Parliament of England, and how little fear of 
the prevalency of Sectaries; it did appear to be an 
act, if not of neceſſity, at leaſt an act very expe- 
dient and convenient for the time, otherwiſe many 
"who did diſſent thereto, would never have conde- 
ſcended; and conſequently the defender's concur- 
ring therein, upon ſuch probable grounds, can be 
no ſuch crime as is libelled ; nor is it relevant to an- 
ſwer the concluſion of the dittay. 
Io the ſecond member of this article, bearing, 
that under pretext for ſatisfaction for the arrears of 
the army, he went to London; and there treaſonably 
gave up, at leaſt condeſcended to the up- giving of 
his dread Sovereign and Maſter, as being impower- 
ed ſo to do by the Kingdom of Scotland: 
It is anſwered, 1. This member is not relevant, 
becauſe neither the time of his going to London, nor 


of his being there, or the perſons to whom he con- 


deſcended to 
and ſet down, 
By which 12 he is precluded from ſeveral 
defences which might ariſe to him if the dittay were 
clear; and it is a principle in common law, and of 
conſtant practice, That non eft vagandum in crimi- 
ne, ſed debet certum & ſpeciatim dici: for that dolus 
& error verſantur in generalibus. 
2. No ways acknowledging the relevancy of the 
- ſubſumption herein, upon any of the acts of the 
. Propoſition, till the ſame be clearly condeſcended 
on; and craving the ſame may be firſt done, op- 
pones the Act of Parliament: And the truth is, 
While the defender was at London, there was no- 
thing ſpoken at all by him of leaving his Majeſty in 
£ England, except what he was expreſsly commanded 
by his Majeſty to ſpeak to Richmond and Hertford, 
as aforeſaid. 
To the third member of the eighth Article, bear- 
ing, That in a joint Committee of both Kingdoms, 
where the Engliſh queſtioned, whether the Scots 


give up, are particularly mentioned 
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army would concur with them in their faid treaſon 


and treachery; the defender after many arguments 


uſed in their favour, earneſtly requeſted them to 
have patience for a little time, and that it woulg 
appear how far they intended to concur, And thar 
within few days thereafter there was a declaration 
and vindication emitted in name of the ſaid army, 


holding forth, That in caſe his Majeſty did not 


condefcend to all the defires of both Kingdoms, 
which were no leſs than diveſting himſelf of all re- 
gal power, civil, eccleſiaſtical and military, they 
would deliver him up, which immediately upon the 
receipt of two hundred thouſand pounds the defen- 


der and they did: 


It is anſwered, That adhering to the former de- 
fences anent the ſubſumption, and repeating it here, 
this member, although it were rightly ſubſumed, 
as it is not, is moſt irrelevant and general in time, 


place, perſon and ſpeeches; mention being made 


of many arguments, and never a one-produced, and 
of a queſtion and anſwer, out of which (even as li- 
belled) treaſon cannot be inferred, viz. That the 
defender requeſted them to have patience a while, 
and it would appear how far the army intended to 
concur ; but 'within few days after, the army de- 
clared themſelves in manner as aforeſaid : ſeeing 
theſe alledged words of the defender, as they are 
indefinite and genera], ſo the moſt they could infer 
is, That in a ſhort time, it would appear whether 
the army would concur or not. And what can 


from thence be inferred, as to any thing the army 


did? If they have outfhot their duty, as it was in 
regard of him, with the ſpeaking of theſe words, a 
future contingent, wherein the defender had no ca- 
ſualty; ſo they muſt anſwer for themſelves, and 
not the defender, | 

And for aught he knows, there never was any 
ſuch declaration emitted; neither ſhould there be 
any captious uſe made'of words, if there had been 
any ſuch words ſpoken, as there never was, eſpecial- 
ly to infer his treaſon; for that lubricum linguæ is 
oftner a frailty than a fault; and that by all Doctors 
of both Laws it is conſtantly held, that verba de- 
bent intelligi ne ſonent in deliflum. And that in dubio 
they ſhould be interpreted 4 proſerenti. And there- 
fore no ways acknowledging the words and deeds 
libelled, except in ſo far as concerns the defender's 
vote to the declaration, and as the circumſtance li- 
belled, That the delivery of his Majeſty was im- 
mediately after the payment of 200,000 l. it is 
clear that there was no reſpect to that money in what 
was done therein, by the Act of 7 Parl. 1648, 
wherein the Eſtates there declare, ' That: money was 
never the cauſe nor motive of any of our under- 
takings and reſolutions, whatever our enemies had 
falſly ſuggeſted of that kind, And laſtly, adhering 
to his former defences, oppones to this whole Arti- 
cle, the treaty at Breda, and the Acts of Parlia- 
ment of oblivion and ratification. 

As to the ninth Article, and whole firſt member 
thereof, bearing, That the defender -oppoſed the 
proceedings of Parliament, 1648, by arguing, vo- 
ting, and after the reſolutions of Parliament were 
paſs'd in an Act, in proteſting againſt the ſame: 

It is alledged for the defender, 1. It is not con- 
deſcended, under which of the Acts of Parliament 
libelled on in the Propoſition, this Article is ſub- 
ſumed ; and therefore the libel, as to that member 
of the Article, for arguing, voting and proteſting, 
is inept, and the defender hath juſt reaſon in ſuch an 
incertitude to deny, that it can be relevantly ſub- 
ſumed on any of the ſaid Acts of Parliament. 

2. Arguing, 
4 
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2. Arguing and voting is no ways relevant to in · 
fer the concluſion of the dittay; becauſe by divine 
law, law of Nations, ſtatutes and practices of this 
Kingdom, in deliberando, a Member of Parliament 
or other Council, ſhould give advice or ſuffrage, 
according to his perſuaſion of the good or ill of the 
ſubje& debated on, and under conſideration z; where- 
in if his reaſon cannot bring him up, nor his con- 
ſcience admit him the length of others in fuch pub- 
lick counſels, he ought to have charity for the one, 
and excuſe for the other. 

Like as by the 5th Act, Parl. 2. K. Charles I, 
it is expreſsly ſtatute, That every Member of Par- 
liament ſhall faithfully and freely ſpeak, anſwer and 
expreſs themſelves upon all and every thing which 
is propounded, in fo far as they think in their con- 
ſcience may conduce to the glory of God, the peace 
of the Church and State, and employ their beſt 
endeavours to promote the ſame. Under which 
oath, (read in the audience of the late King, and 
by him approved in the Parliament, 1641) the de- 
fender, as a Peer of that Parliament, in anno 1648, 
was folemnly tied to the dictates of his reaſon, and 

reſcripts of his confcience ; and cannot be called 
in queſtion as a Member, having freedom therein ; 
and conform thereto, is the oath of this preſent 
Parliament; bearing, that every Member ſhall 
faithfully and freely, according to their beſt judg- 
ment, give their advice and vote in Parliament. 

To the ſecond part of the firſt member of the ſaid 
Article, anent the defender's proteſting and diſſent- 
ing from the ſaid Act, 1648 ; it is altedged for the 
detender, The proteſtation is not produced as it 


qughr to be, whereby it will appear, that if any 


was, the ſame was before the AR of Parliament 
paſs'd z, and that they did only proteſt and enter 
their diſſent againſt procreding to the determination 
of the queſtion then in hand, which evinces the 
ſame to have been before the Act was made. Like 
as the defender offers himſelf to prove by the Mem- 
bers of Parliament then preſent, That being aſked 
if they would renew the proteſtation after the Act, 
they ſhunned to do the ſame, the Act being now 
als d. g 
6 2. Abſolvitur, (though the ſame were produced) 
becauſe it is offered to be proved, that the ſame was 
ratified in the fourth Act, Parl. 2. Seſſ. 2. Cha. 2. 
'which was approved at the treaty at Breda, and con- 
firmed at Perth and Sterling, as is ſaid. But for the 
honourable Parliament, their more full clearing, 
anent the defender*s carriage in the ſaid particular, it 
is offered to be proved, if need'be, That the defen- 


der (before the Commiſſioner's return from the ſaid 


Ifte of Wight, in the ſaid year) when he heard that 


his Majeſty had ſatisfied his people's deſires concern- 


ing religion, in preſence of divers perſons of ho- 
nour, he expreſs'd himſelf paſſionately earneſt to en- 


: gage for his Majeſty's freedom. Like as the only 
di 


erence of the opinion anent the engagement was in 
the manner the grounds of thoſe that were diſſatis- 
fied; being as they are expreſs'd in the ſaid prote- 
ſtarion, viz. That the Parliament ſhould not pro- 
ceed till the commiſſion. of the Church were con- 
ſulted, and adding alſo, (which is not therein ex- 
preſsꝰ d) till advertiſement and three month's warn- 
ing were given, conform to the large treaty; until 
all means of peace had been firſt effay&d, and while 
firſt the law fulneſs and neceſſity of that war ſhould 


de found by the Parliament, conform to the th Act 


thereof. And it is humbly conceived, that many in 
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this preſent Parliament do remember, how unanimous 
all were, that his Majeſty ſhould be brought out of 
the hands of the Sectaries, to ſome of his houſes in 
or about Londen : And all they differed in was, 
that the Church ſhould be conſulted anent the ſteu- 
ring of Religion, all means of peace ſhould firft 
have been eſſayed, and warning given in manner 
aforeſaid, conform to the large Treaty; the breach 
whereof was made one of the grounds of that de- 
claration, Act 7. And it cannot be refuted, but that 


at ſeveral meetings, the diſſenters debated the dan- 


gerouſneſs of that war (eſpecially if the army ſhould 
be defeated) from the ſad conſequences that might 
thereupon enſue to the King, Kingdom and Recli- 
gion; as immediately thereafter fell out. Whereas 
had the Nation been intire and whole in their power 
and force, that army of Sectaries, in probability, 
would not have dared to have attempted thoſe 
matters which afterwards they did. So that the caſe 
being truly ſtated, there will appear no 'malice 
againſt his Majefty*s perſon, authority, and reſtitu- 
tion thereof; but an unclearneſs to enter into a war 
of ſuch danger and hazard, and-the reſpe& they had 
to the ſecurity of Religion (as all then profeſſed) 
according to the covenant. | 

To the ſecond member of the ninth Article, 
whereby it is alledged, That in contempt of the 
authority of that Parliament, and againſt the pres 
ſervation of his Majeſty's perſon and authority, that 
the defender convocated an army of rebellious Sub- - 
jects, and therewith committed divers and ſundry 
outrages, -ſlaughters and vaſtations, upon the 
ſons and eſtates of his Majeſty's Subjects; invaded 
cities and caſtles, ſeized upon magazines, arms and 
ammunition, and called in an army of Sectaries to 
his aſſiſtance : * 

It is anſwered, firſt, That the ſame is not rele- 


vantly ſubſumed upon any act of the propoſition 


at leaſt till the Advocate condeſcend upon which 
act thereof the ſame is founded, the defender is nut 
bound to make anſwer. 12111 
- Secondly, the defender denies that he did eonod- 
cate theſe forces, or gave counſel or eommand there- 
fore: And as to his being with them, he muſt be 
aſſoilzed, 2 

1. Becauſe by a treaty at Sterling, betwixt the 
chief Officers of the army then alive, and out of 
priſon; and a Quorum of Members of the Commit- - 
tee by authority of Parliament, 1648; Who Kad 
power to order the incident affairs of the Nation, 
the ſaid meeting, and all acts of hoſtility, and others 
thereby committed, are expreſsly diſcharged, 'binc 
inde, and a mutual oblivion and indempnity there- 
fore. | | ' 

2. Any meeting he had with them, was 
by a call of thoſe. of the Committee of Eſtates, - 
who joined with thoſe forces, and +who in 
the Treaty is acknowledged the Committee of 
Eſtates. | | 

3. The ſaid meeting and acting thereof, toge- 
ther with the Treaty and Articles thereof, is rati- 
fied and approved by the third Act, 2 Parl. 2 Seſſ. 
Cha. 2. . | 1 1 

The third member of the ninth Article, bearing, 


That apprehending his power was not able to with - 


ſtand his Majeſty's good ſubjeAs, the defender cal- 
led in to his aſſiſtance the army ef Sectaries; and 
that he went into Mordington, and met with the 
commander of that army, had private conſultations 
with him, and prevailed with him to come to Edin- 

| | burg 
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burg b with his army, whoſe coming he might have 
"bindred ; becauſe Oliver ſaid, That he could not help 
his lying upon the tenants of Mordingion, for that 


his ſtaying and going depended upon the defender : 


and that he did countenance and conſult with the 


Seftaries and their commanders, in Edinburgh, or 
the Cannongate, in the houſe called the Lady Hume's 
Lodging: 5 


It is anſwered, That as to ſpeeches and conſulta- 


tions in general, not relevant except they were con- 
deſcended on; and as to the words ſpoken by 
Cromwel, if ſpoken by him, it was a lye, and can 
infer nothing againſt the defender: and the occaſion 
of his ſtay was till he got Berwick and Carliſle, 
which could not be reſtored till the Treaty of Her- 
ling was cloſed. And as to his meeting and treat- 
ing with him, abſolvitur, becauſe he and others did 
the ſame by warrant of the Committee, and which 
Treaty was ratified in the aforcſaid Act of Parlia- 
ment thereafter. 

To the fourth member, That he concealed and 


voted to the drawing up of a letter, directed to 


Cromwel, wherein he and his complices engaged 
themlelves, in the name of the Kingdom of Scot - 
land, to do their utmoſt endeavours, that none who 
had been acceſſary to the engagement, or in arms 
at Sterling, in purſuance. thereof, ſhould be em- 
ployed in any place of Truſt, without the advice 
and conſent of the Parliament: | 

It is anſwered, 1. No ſuch letter produced, 
2. Though it were produced, yet conſenting and 
voting not relevant; beeauſe a vote in the Commit- 
tee of Eſtates can infer no crime againſt the defen- 


der, nor any member thereof, nor any Act paſs'd in 


the ſaid Committee : eſpecially ſeeing, 

3. The Acts of the ſaid Committee were ratified 
in the fourth Act of the Parliament aforeſaid ; all 
ratified thereafter by the Treaty at Breda, and Acts 
of ratification at Perth and Sterling: and the neceſ- 


fity thereof would be alſo conſidered in reſpect of 


the large Treaty, both Kingdoms having given their 
publick faith, that the breakers ſhould be rendred 
up to the obſervers ; and that the Engliſh army then 
upon the borders, required the performance thereof 
againſt the engagers, and for farther ſecurity, 
pledges and places of ſtrength. It was at that time 


counted a great favour (conſidering their power to 
have made their own terms) when they might have 


impoſed and forced what they pleaſed more, yet 
they did accept this Act. | 

To the fifth member of this article, bearing, 
That he did draw up, at leaſt did counſel the draw- 
ing of certain inſtructions, given to Sir John Chieſly, 
purporting, That the Noblemen, Gentlemen of 
quality, and conſiderable Officers, who went into 
England under Duke Hamilton, and were there pri- 


ſoners, ſhould be kept as pledges for the peace of 
the Kingdom: f 


It is anſwered, 1. Not produced as it ought to 


be, that it may thereby appear whether he ſub- 


ſcribed the ſame or not. 
2. Not relevant (one of the Committee) except 


it were libelled preſent, and voted at that time; for 
noxa caput ſequitur. | 


3. Not relevant, voted guia in ſenatu nemo tenetur 


die confilio. 


4- Oppones the authority of the Committee, 


Treaty, Acts of Pailiament, and Ratifications a - 
foreſaid. 


To the laſt member of this Article, bearing, 


That he gave warrant under his hand for iſſuing of 


a proclamation againſt the families of the Laird of 
Rea and Vyres: _ | | 

It is alledged for the defender, 1. No ſuch war. - 
rant produced; if any ſuch a warrant were produced 
under the deſender's hand, it will certainly appear 
to be as Preſident of ſome Committee, and ſo not 
his perſonal deed ; nor ſuch a deed as can infer any 
crime againſt him, 

2. No ſuch proclamation enſued. 

3. Although enſued, yet that took no effect, and 
ſo was mine tanium, & animus ad effeftum non per- 
ductus. | | 

4. Oppones the Act of the Committee, and Act 
of Parliament, 1649, aforeſaid; which Parliament, 
and the whole Act thereof, is ratified in the Treaty 
at Breda, and approved in the Parliament at &.. 
Jobnſton's and Sterling; wherein was alſo made an 
Act of oblivion, oftentimes before alledged on: in 
reſpe& whereof the defender ought to be aſſoilzed 
from the ſaid ninth Article, and whole member 
thereof, and all therein contained. And becauſe 
the defender has in his defences ſo oft alledged the 
Act of Parliament, 1649, for his vindication, he 
defires that it may be obſerved (which is very obſer. 
vable) that by the printed Treaty at Edinburgh and 
Sterling, September, 1648, it is agreed and ap- 
pointed by thoſe of the Committee at Sterling, 
1648, that a Parliament ſhould fit down before the 
10th of January next; conform thereunto, they 
did convene and fit down the fourth of the month 
of January, as by the ſaid Treaty, and the firſt 
and third Acts of the Parliament doth appear: 
whereby it is clear, that the ſaid Parliament, 1649, 
was appointed to fit by the Committee of the Par- 
liament, 1648; who had power by the laſt Act of 
the Taid Parliament, to convene the Parliament be- 
fore the firſt Thurſday in March, 1650, if they 
thought fit : as alſo that Seſſion of the Parliament, 
1649, by the laſt Act thereof continues the ſame to 
the firſt Thurſday in March, 1650. At which day 
they convened in the next Seſſions, and therein ra- 
tified the Act of Parliament made in the former 
Seſſion ; and which day was the Dyet to which the 
Parliament, 1648, continued the ſame, with power 
to the Committee of Eſtates, to convene the ſame 
ſooner, if they thought fit, as is ſaid, Whence it 
is evident, that the ſaid Parliament, 1649, whether 
as appointed by the uncontroverted Committee, 
1648, at Sterling, in the firſt Seſſion, or as it is con- 
tinued to the firſt Tueſday of March, 1650, in the 
ſecond Seſſion, (both conform to the laſt Act of the 
Parliament, 1648) muſt ſubſiſt and ſway the ſaid 
defender his juſt reaſon, to found his defences u 
the acts thereof. It is alſo further conſiderable, as 
to the loyalty of that Parliament, that therein the 
murder of his late Majeſty was declared againſt, his 

reſent Majeſty proclaimed and brought home, his 


ſubjects of this Nation reconciled to him, and taken 


into favour, an army appointed to oppoſe his ene- 
mies, the crown ſet upon his head; and that Seſſion 
of Perth, wherein the whole preceding proceedings 
were approved, was dignified by the preſence of 
his royal perſon. t 1 

And to the tenth Article, and that part thereof 
where it is libelled, That the defender, in anno 
1649, not daring to oppoſe in publick, or in a 


direct way, his Majeſty's home-coming, he pro- 


cured the application made, to be clogged with 
ſuch limitations and reſtrictions, as were moſt dero- 
gatory to monarchical Government; as is alledg- 
ed to be more fully expreſs'd in the Commiſſion, 
Inſtructions 

oy k 


1661. 


rt of the Libel. 

It is alledged for the defender, 1. Seeing the 
ſaid commiſſion, inſtructions and addreſſes are li- 
belled on, and repeated as a part of the dittay; 
in all law and form of proceſs, they ought to be 
produced with the libel, for the reaſon adduced in 
the defence, againſt the relevancy of the propoſi- 
tion of the dittay; and till which be produced, it 
cannot be conſiſtent with the ſaid limitations and 
reſtrictions, and how far they ate derogatory to 
monarchical Government; and therefore till then 
there can be no proceſs, 

2. It is not condeſcended nor cleared, on which 
of the acts libelled on in the propoſition, this Arti- 
cle and Members thereof are ſubſumed; and there- 
fore it is obſcure and inept: and in that incertitude, 
the defender has juſt reaſon to deny, that it can be 
ſubſumed on any of the ſaid Acts, to infer the 
crime and pain libelled againſt the defender, none of 
the ſaid Statutes making any mention of treating or 
inferring any pain therefore, Likewiſe after ru 
tures and differences betwixt a King and his ſu 
js, all Lawyers and Politicians do agree, that 
the beſt and ſafeſt way of removing the ſame, is 
by Treaty; and that being concluded on, it is, alſo 
their opinions, that the ſame are to be obſerved, 
at Jeaſt ſo far as to exempt the ſubjects from pu- 
niſhment, to whom indempnity has been thereby 
promiſcd. And in this, Grotius de jure belli & pa- 
cis, lib. 3. cap. 19. is moſt clear; and many others 
who write on that ſubject. And therefore the. ſaid 
Treaty being concluded, and after ratified by his 
Majeſty and his Parliament, the defender cannot 
be called in queſtion for his acceſſion thereto, nor 
the pain of treaſon thereupon inferred : For the ſaid 
treaty and conditions thereof, being accepted and 
agreed to by his Majeſty's voluntary contract, can- 
not be like as a crime, fat leſs ſo high a crime as 
treaſon, againſt the defender. 

3. Abſolvitur from that member of the ſaid Ar- 
ticle z becauſe not only after the ſaid Treaty did 
his Majefty tacitly remit any crime, if any was, in 
the ſaid Treaty, by admitting the defender to places 
of truſt, by rectiving the crown from. his hand at 
the coronation, and by admitting him to take the 
oath of allegiance, and to be a member of his 
Majeſty's Privy-Council ; but alſo after the ſaid 
Treaty was ratified, there was an Act of par- 
don and oblivion by his Majeſty and Eſtates of 
f oder becreger ged, and is here 

Though the above-written defences be relevant 
in law, as to the ſaid member; yet for the defender's 
further vinditation, the honourable Parliament 
would take notice, that all. along the preceding 
Articles, all the publick actings from the year of 
God 1640, to the year 1648, (wherein the Ge- 
nerality and Repreſentatives, both civil and eccle- 
ſiaſtick in the Kingdom, concurred) are charged 
o_ the defender as his particular actings, or as 
if the defender had been the ſpecial author; whereas 
in this article anent the treating with, and bring- 
ing home of his Majeſty, therein it is known the de- 
fender, according to his bounden duty, was moſt ac- 
tive and zealous ; and therein he wreſtled with all his 
might, and by his pains and God's bleſſing thereon, 
overcame many difficulties, and did effectuate the 
fame. The libeller does fo far detract from 
the defender's faithful diſcharge of his duty in 
9. ſo _ action, and without libelling the 
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jnſtructions and addreſſes, which are repeated as a 


leaſt preſurnption of any circumſtance to make ths 
ſame probable ; the defender is accuſed, as if he 
had in his judgment been againſt his Majeſty's 
home-coming z, which becauſe he durſt not avow 

ublickly, therefore he betook himſelf to under- 
and dealing, to clog the Treaty with limitations 
and reſtrictions, excluding the defender from all ac- 
ceſſion to the ſaid duty, in ſo far as it was good 
viz. to bring home the King; and making him to 
be the ſole author of all libelled to be evil therein: 
to wit, of the limitations and reſtrictions. Whereas 
the truth is, he was active in the King's home- 
bringing, and was paſſive in the other; having la- 
bour'd what he could, that there ſhould be as few 
conditions, and the ſame as ſatisfactory to his Ma- 
jeſty as was poſſible at that time to obtain; which 
is known to all that did tranſact the ſaid affair, and 
which, if need be, is offered to be proved. And 
for further clearing hereof, if this Article ſhall be 
further inſiſted on, my Lord Advocate will be 
Pleaſed to condeſcend to declare who the Parties 
were that made the motion for addreſſes to his Ma- 
jeſty, of whom the defender ſhould have been a- 
fraid, if he had been of a contrary judgment, to 
have oppoſed openly. For if the defender had ſo 
great ſway in aftairs, as all along the preceding Ar- 
ticles he is allowed to have had; and alſo if he had 
intended, (as is broadly and with foul mouth al- 
ledged) in the ſaid Libel all along alledged, to have 
extirpated and evacuated the King's Majeſty's au- 
thority, government and poſterity ;z and had ſuch 
correſpondence with thoſe abominable Regicides, as 
all are perſuaded by the ſaid libel to believe, in the 
ſaid year of God, 1649; when the ſaid traytors 
were ſtrong, and both this land through diviſions 
and otherwiſe, very low; and when the power 
was in the defender's and his complices hands, (as 
my Lord Advocate is pleaſed to libel and term 
them) who at that time had the managing of affairs : 
then was the fitteſt time and beſt opportunity, if 
they had any ſuch diſloyal thoughts, ro have ſhaken 
off that Government. But ſo far did they abhor 
any ſuch treachery, that they not only proclaimed 
his Majeſty, and according to their duty owned 
his intereſt, even with the hazard of their lives and 
fortunes, there being none ſo ſhallow, but eaſily 
might have ſeen, that the diſcharge of the ſaid duty 
would bring upon themſelves and the Nation the 
power of England, (the only power of arms and 
armies being at that time in the abominable Regi- 
cides their hands) who did immediately — 
invade this Kingdom. | 4 

As to the other member of the tenth Article: 
whereby it is libelled, That the defender, (to ob- 
ſtruct his Majeſty's 'purpoſe; yea, in fo far as in 
him lay, and to terrify him therefrom ; by his 
and his complices cruelty executed upon the 
Marquis of Montroſs, who as his Majeſty's Com- 
miſſioner did repreſent his Majefty's perſon) cauſed 
to murder the ſaid Marquis, in anno 1650, int 
manner, Sc. 

1. It is no way relevantly libelled, that the de- 
fender in general cauſed to murder him, except it 
were condeſcended, quo modo he cauſed; and if 
thereby be meant his voicing in Parliament, 1649, 
in the ſaid matter; non relevat, becauſe a Vote, 
Act, or Sentence of Parliament, is no way relevant 
to infer a crime againſt any particular member 
therein, as hath been oft before alledged. | 

Likewiſe, 2. The ſentence of the forfeiture of 
the life and eſtate of the faid Marquis, was no de- 
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cree - of the Parliament 1649, but of the Parlia- 


ment 1645, which was homologate by ſeveral other 


Acts of Parliament, excepting the ſaid Marquis 
among othet excepted perſons, as ſpecially by 
and by the 22d Act of the Parliament 
1648. | 
And yet, 3. the Defender did not vote in the 
buſineſs of Montroſs, as he can prove, if need be, by 
the members there preſent 1649. And as to the 
aggravations of the ſaid murder, the ſaid Marquis 
being his Majeſty's Commiſſioner for the time; it 
is no way a relevant circumſtance to aggravate the 
ſame, except it had been libelled, that the ſaid 
commiſſion had been ſhown to the Parliament, 
which no body can affirm ; but on the contrary, 
the ſaid Parliament conceived they had juſt reaſon to 
reſume that there could be no ſuch commiſſion for 


his coming againſt them at that time; becauſe his 


Majeſty, after the murder of his royal father, very 
graciouſly had adniitted their gracious applications 


to him. 


Like as before Montreſs's coming at that time to 
Scotland, and always thereafter, his Majeſty had a 
Committee of the ſaid Parliament, under the name 
and title of the Committee of Eſtates of his Ma- 
jeſty's Kingdom of Scotland. 

As to the Defender, his alledged keeping corre- 
ſpondency with Cromwell in the year 1650, as the 
ſame is irrelevantly libelled, no deeds nor as of 
correſpondency being condeſcended on; ſo there 
was never any ſuch thing. And there was one na- 


- med Hamilton, who vented this untruth, hanged at 


Sterling, and at his death did declare, That the ſame 
was a moſt unjuſt calumny; and it is not to be believed 
that at that time he would have charged his ſoul 
with a Lye; and in Law, the words of a dying man 
are oraculouſly believed. 

As to the Act of the Veſt- Kirk, the Defender (no 
ways acknowledging the relevancy of the ſaid ar- 
ticle, as it is libelled) was ſo free from having the 
leaſt acceſſion to the ſaid Act or Declaration; that 
ſo ſoon as he got knowledge thereof, to evidence 
his fidelity to his Majeſty, it is offered to be proved 
by witneſſes (for their loyalty above all exception) 
that when the firſt news came, that the Commil- 
ſioners were about the drawing of the ſaid Act, the 
Defender gave advice to his Majeſty, to draw a fair 
Declaration, and to go ſuch a length, as in free- 
dom he could, that thereby he might prevent the 
ſaid Act, and obviate the preſſing thereof. But 
as for the other that was preſſed, he was altogether 
againſt the ſame, and dealt with the Miniſter who 
came from the Commiſſioners of the Kirk, to for- 
bear preſling his Majeſty therewith ; which alſo, if 
need were, might be proved, | 


As to the eleventh article and ſubſequent articles, 
becauſe the ſame are for deeds of compliance after 
the Uſurpers had prevailed and were in poſſeſſion ; 
before the Defender make particular anſwer, it is 
neceſſary to premiſe in general, that it being noto- 
riouſly known to the world, (to the eternal honour 
of this Kingdom) as for that damnable uſurpation of 
Oliver, not only we were not active in eſtabliſhing 
the ſame, but according to our bound allegiance to 
our Sovereign, were to the utmoſt poſſibility of 
our power in arms under his Majeſty ; and other 
ways active againſt him, and in oppoſition thereto, 


many loſt their eſtates, many their lives, and all of 


ns our liberties : and when we could do no more, 


being oppreſſed by the force of the ſaid Uſurper, 


28. Proceedings againſt the Marquis 13 Car. II. 


(as a chaſte forced Virgin) we cried to God and 
Man, atteſting Heaven and Earth againſt Uſurpers, 
(even when their bloody ſwords were at our throats) 
he and his army, amongſt many other èxccrable 
miſchiefs, were alſo guilty of this uſurpation. We 
have ſuffered, and been only paſſive under that ir- 
reſiſtable force. And as this was the condition of 
the Kingdom, ſo ſpecially the Defender, who as he 
had been moſt active and inſtrumental in his Ma- 
jeſty's home-bringing, (which was the only ground 
of the quarrel, and for which he was looked upon 
by them as one of their capital enemies) even ſo after 
it pleaſed God for our exerciſe and puniſhment, to 
ſuffer their power to prevail over all his Majeſty's 
forces and over this Kingdom, ſuch averſion had 
the Defender, even ſo much as to live under their 
power; much leſs to comply actively with them; 
that after Worceſter fight, the Detender offered 
to Mr. David Dick, if he could get his company, 
or the company of any other honeſt Miniſter, 
that he would never capitulate with any Engl/p- 
man, ſo long as he could ſubſiſt in any part of 
Scotland, either in his lands or iſles thereupon. It 
is humbly craved that Mr. David Dick may be exa- 
mined. Neither did the Defender ever capitulate 
with them, in Auguſt 1652 ; having before that, en- 
deavoured all that in him lay, to have perſuaded 
thoſe of Athol, Monteith, and others, his neigh- 
bours in the Highlands, to have concurred with him, 
that they might have jointly made ſome probable 
force, for reſiſting the over-ſpreading power of the 
Uſurper; but all in vain. Likewiſe, long before 
that time, the whole forces and ſtrength of the 
Kingdom were ſurrendred, yea, the whole King- 
dom, by their Deputies and Repreſentatives, (who 
met at Dalkeith, with the Commiſſioners of the 
Parliament of England, ſo called) was forced to ſubmſit 
to their power, -and accept the tender of the Union 
of this Nation with England, proffered by them. 
Neither did he at the ſaid time in Auguſt 1652, vo- 
luntarily come in, and capitulate with the ſaid 
Engliſh ; but was ſurprized, (ſeveral Regiments of 
their forces, horſe and foot, having ſuddenly come 
about his houſe, where he was for the time, lying 
deadly ſick) as can. be teſtified by Dr. Cunningham, 
who was with him for the time, and is humbly 
craved to be examined thereon. As alſo, notwith- 
ſtanding the ſaid ſurprizal, and the Defender's con- 
dition, though they threatned, (notwithſtandin 
his ſickneſs) to carry him away - priſoner, yet a 
their threatning could not prevail with him, but he 
did abſolutely refuſe to ſubſcribe the articles firſt 
offered, which contained the tender of the union, 
and an obligement upon his part, to promote the 
ſame, and the Government as then eſtabliſhed, and 
to live peaceably ; yea, ſuch jealouſy had they of 
the Defender, that by his capitulation, he was pri- 
loner upon demand. Neither during all the time 
of their your over this Kingdom, had he ever any 
favour of the ſaid Engliſh, but was always look'd 
upon by them with a moſt jealous eye. And for 
evidencing hereof, the Defender humbly craves, that 
there be a commiſſion granted for examining of 
Lieutenant-Colonel Utter, (anent what was deponed 
by Macnachtan, and ſeveral others) viz. of the De- 
fender's ſmall affection to the Engliſh, or any other 
authority but the King's. Likewiſe, it is notorious 
how unjuſtly he was perſecuted before the Zxche- 
quer here for the time, for payment of 4000 J. Ster- 
ling, alledged to be due for by-gone feu duties. 
This being the Detender's true caſe, it is hoped, 
| that 


* - 
- 
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that the honourable Court of Parliament, will take 
conſideration how the Defender ſtood out as long 
as he could, till he was priſoner; and will have a 


different conſideration of Subjects acting under the 


lawful Magiſtrate in excrciſe of his authority by 
himſelf, or others lawfully conſtituted by him; and 
of the actions under cruel uſurpation and tyranny, 
the lawful Magiſtrate being forced, for his own 
ſafety, to abandon his Dominions and People to the 
Juſt and oppreſſion of the unjuſt Uſurper (who was 
maſter not only of their fortunes and perſons, but 
their lives and all that was dear to them;) and had 
far a long time detained the poſſeſſion of his unjuſt 
uſurpation, and devoured the lawful Magiſtrate. 
Which caſe is not only differenced by all who write 
on that ſubject, but alſo Coke in the third part of 
the Inſtitutes of the Laws of England, cap. 10. anent 
Treaſon, in expounding the Statute of the 25 Edw. 
III. upon the words of the Statute le Roy, puts 
ſuch a weight upon the King's being in poſſeſſion, 
or one of the ſame, that he expreſsly affirms, the 
Statute is to be underſtood of a King regnant, and 
in poſſeſſion of the Crown and. Kingdom; as alſo, 
that in ſuch caſes, a favourable conſideration is to 
be had of the actions of a ſubject, who was parti- 
cularly noticed, and jealouſly looked upon by the 
Uſurper, for his affection to the lawful Magiſtrate 
and his Government. All which being remitted to 
the Commiſſoner his Grace, and the honourable 
Parliament their conſideration, he now comes to 
anſwer to the eleventh article: againſt which ele- 
venth article, and all the members thereof, as li- 
belled, it is alledged, the ſaid article is general, not 
condeſcending on the day or month, nor on the 
particular year- of God, of the committing of the 
deeds therein libelled, but only alternative in anno 
1653, or 1654, and therefore (as has been oft be- 
fore alledged), the ſame is inept, and there can be 
no proceſs thereon. 2. It is not condeſcended on, 
nor cleared, which of the Acts of Parliament libel- 
led on in the propoſition, this article, and ſeveral 
members thereof, are ſubſumed; and therefore it is 
obſcure and general, and in that incertitude the De- 
fender has reaſon to deny, that it can be ſubſumed 
on any of the ſaid Acts, to infer the · ſaid crime and 


in. 
* to that which is firſt libelled in this article, 
That the Defender did not riſe in arms with the Com- 


miſfioner his Grace, and the Earl of Glencairn, who . 


were commiſſimned by his Majeſty ; the Defender re- 
peats the two exceptions aforeſaid, againſt the whole 
article, being confident this cannot be ſubſumed on 
none of the Acts libelled on. And further alledges, 
that it is not relevantly libelled, to infer (vel mini- 
mam culpam) againſt the Defender, far leſs fo high 
a crime, except it were libelled, that your Lord- 
ſhip's commiſſion had been ſhewed him, and he re- 
quired, which' was never done. And herein he 
may refer himſelf to the Commiſſioner his Grace's 
Declaration; and if his Grace does not remember, 
that the Defender ſent him word, ſhewing his de- 
fire to have met with his Grace, and to have ſpoke 
with him about the buſineſs ; but had never the ho- 
nour to have his Graces anſwer or appointment. 

2. For further clearing, that his not joining, ex- 
cept he had been required, is no crime, it is evident 
from the fourth Act of the firſt Parliament, Fac. I. 
that thoſe only are puniſhable, who do not aſſiſt the 
King's hoſt, being required thereto. And Craig, 
Pop. 365, —4 that becauſe the King has ſo many 
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Vaſſals, they are not obliged, nor cannot be pu- 
niſhed ; except the patticular pain to be inflicted 
upon the away-ſtayer, be particularly expreſs'd in 
the edift, by which they are commanded to appear. 
And page 365, he ſays, that thoſe who come not, 
being warned by an edit, ſhall be puniſhed ; and 
page 370, he ſays, that the Vaſſals ſhould not be 
obliged to appear at any ſuch ſervices, except they 
be defired ; which commands ſhall be proved by his 
Peers. Theſe edicts were particularly required by 
the fundamental Law, and were called Beri bona, 
which is defined by Cujat, to be the calling and ci- 
tation of the army, and is /ib. 3. cap. 10. quart, 
leg. franc. to be the puniſhment of him who comes 
not to the King's hoſt, when he is called: and this aſ- 
ſertion is clearly proved from Rague, in his Treatiſe 
de Jur. Reg. pag. 53. Likewiſe by the ſaid Act of 
the firſt Parliament of King James I. it is expreſsly 
ordained, that thoſe who diſobey to defend the King 
againſt notorious Rebels ſhall be challenge: 

1. If they be required by the King, as is ſaid ; 

2. And except they have for themſelves reaſon- 
able excuſes. But ſure it is, the Defender not only 
was never required, as has been alledged, but there 
were even pregnant reaſons, as he humbly conceives, 
the which ſeemed very probable at that time, Al- 
beit it be the duty of al his Majeſty's Subjects, to 
riſe for his Majeſty's Intereſt, in oppolition to 
Uſurpers; yet it was not ſeaſonable, as affairs then 
ſtood, till either they had been defeated by fea in 
the engagement, that they then had with Holland, 
(whereby both the forces _ have been diverted, 
and the tranſportation of Victuals and Ammunition 
from England, Ireland, and the parts of Scotland 
under their command, and their army in Scotland, 
might have been intercluded;) or that Spain and 
France had concluded that peace, whereof there was 
then ſeveral reports: and thereupon his Majeſty's 
ſubjects in Scotland, might have had hopes of ſome 

robable aſſiſtance in the undertakings in his Maje- 

y'3 ſervice ; or that diviſion, and in conſequence, 
confuſion, had fallen out in the E army a- 
mongſt themſelves; whereof there ſeemed to be - 
but little hope, ſo long as the appearance for his 
Majeſty ſhould meet them as againſt a common 
enemy, as it was. Like as it would be thought it 


- ſhould have no other effect; and as in effect the 


event proved, that that army never divided till they 
had no common enemy, againſt whom, mutual pre- 
ſervation doth neceſſitate a mutual concourſe, but 
all at amity one with another. And albeit a parti- 
cular command had not been abſolutely neceſſary, 
(if his Majeſty had been there in perſon) yet in a 
juncture of time, wherein ſuch a war was improba- 
ble for many ſtate reaſons (which induces the Defen- 
der to believe, that there was no commiſſion grant- 
ed at that time) which preſumptions excuſant 4 


dolo; and without dole (as has been ſaid formerly) 


there can be no crime, And though he had been 
required, yet could not have been puniſhed for his 
not obeying, ſeeing in effect he was the enemies 
priſoner upon demand. 
But this is conceived only to be libelled as an ag- 
vation of what followed, which is, That be 


joined in open boſtilily with the Uſurper”s forces, eſpe- 


cially with the Colonels Overton and Twiſleton, at 
the leaſt Cobbet and T wiſleton, at the leaſt Twille- 


ton, when be was in the Highlands, and in oppoſition 
to the ſaid Earls. 
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It is anſwered, 1. This member is general, not 
condeſcending upon the particular deeds of hoſtili- 
ty, and — inept; for criminal libelling ought 
to be moſt clear, as is affirmed by Dambaud, cap. 
30. prax. coron. num. 4. and ſhould contain all the 
qualities of the crime alledged committed. And as 
to the alternative, that he joined with one or other 
of them, it is moſt lax and obſcure, and therefore in 
that alſo this Dittay is inept. And for the alterna- 
tive added (at the leaſt he gave counſel) non relevat 


- (becauſe general) except the counſel were conde- 


ſcended on, and that it were ſuch as might fall un- 
der the Acts libelled on; and the moſt that can be 


alledged, if the time were condeſcended on of his 


alledged joining, is, that he was in company- (it 
may be) with Twiſleton; and if it was, he was on- 
ly going along with him to General Monk (being 
ſent for by him, and that when the Earl of Glen- 
cairn was under treaty with him; if not after the 
treaty was concluded, which he conceives will not 
be denied) and the Defender being their priſoner 
upon demand, by his capitulation with Major- 
Genera] Dean. | 

It is alledged firſt, that a priſoner ſhould go in 
company (being commanded) with, and to thoſe 
whoſe priſoner he is, is nothing like a crime. 

2. Though that had not been, yet he alledges in 

anſwer to that member of the alternative, anent his 
furniſhing of ſeveral pieces of great cannon to Alu- 
red, Governor of Air, viz. That the Defender and 
-all that was his, or in his poſſeſſion, being under 
the abſolute power of the Uſurper ; they might 
command him to go, or call him where they would, 
with whom to go along, or to bring whatever he 
had to them, had it been on his back, had he been 
able to carry it: and that cannot be imputed to him 
for any crime (otherwiſe who ſhould be innocent) 
when ſubdued ; muſt they not give to their enemy 
of their goods, whatever he will have? And 
who in Scotland ſhould be innocent? Behoved not 
all to bring them; that is, in effect, did they not 
take what they pleaſed? but as for voluntary go- 
ing, or joining in action with Twiſleton, or any of 
the others named in their ſervice, the Defender ab- 
ſolutely denies the ſame. 

Item, For his taking and relieving priſoners, non 
relevat, except the priſoner was ſpecially conde- 
ſcended on: ſpecially relieving of priſoners, is not 
relevant to infer any crime, but on the contrary is a 
— office to the perſons and parties; except it is 
ibelled that he, as an Officer under the Exgliſb ſer- 
vice, took and relieved priſoners, which can never 
be made appear, whatever the ſame might import. 
But the truth is, the Defender meddled with no ſuch 
things; and the Defender ſhall truly relate the point 
of fact which he conceives hereby to be meant, 


which is as follows: The Defender hearing that his 


Ille and County of Roiſnaith was pillaged, and go- 
ing up the river Clydde, the boat wherein he was 
being followed by another boat; and the Defender 
having aſked what they were, they alledged they 
did belong to the Earl of Glencairn, but could 
ſhew no warrant; and thereupon the Defender ha- 
ving ſome ſuſpicion that they were 'rather robbers, 
than ſoldiers belonging to the Earl; and fearing that 
General Monk, whom the Defender was'then going 
to, and whom he had never ſeen till that time, 
might get notice thereof, and make uſe of the ſame 
as a ſnare; the Defender adviſed them to ſecure 
their money and arms in the hands of one of his 
ſervants, upon aſſurance that the ſame ſhould be 
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delivered to them, after he ſhould be certified what 
they were; and thereafter recommended them (fear- 
ing to incur the danger of a private priſon} to the 
Garriſon of Dumbarton, not under the notion of ſol- 
diers under the Earl of Glencatrn, but as common 
Delinquents for injury done to the Country. And at 
his return after a few days {being tender that they 
ſhould incur no danger) procured their releaſement, 
and their names were never enrolled as priſoners to 
be exchanged; and according to his promiſe, he 
cauſed to be re-delivered their money and arms. 

As to the following member of that article, viz, 
That the Defender took pay from the Uſurpers, for a 
company of Scots under them, and in their ſervice : 

Adhering to the ſeveral exceptions againſt the re- 
levancy of the propoſitions of the Dittay, and ex- 
ceptions againſt this whole article, in the beginning 
of the anſwer thereto ; ſpecially that it is not con- 
deſcended, under which of the Acts libelled on, 
this member is ſubſumed, till which be done, the 
Defender has reaſon to deny that it falls under any 
of them. Neither is it relevantly libclled, to infer 
any crime, unleſs it had been libelled, that the De- 
fender, having commiſſion for that pretended com- 
pany for the Eels ſervice at that time, had levied 
that company, or enrolled their names as a formed 
company, under the Zxglih and their Regiments, 
and engaged them to the Commonwealth and their 
ſervicez becauſe theſe are required in a ſoldier in 
any ſervice. 

1. That he be relatus in numeros, that is to ſay, 
inrolled, per lex eod. 42. Z. de Teft. milit. 

2. Ut preſtet Sacramentum, that is, that they gave 
the oath, ex milit. 11. F. cod. & Veget. 2. cap. 6. or 
that the Defender had imployed them in the Engliſh 
military ſervice, or in execution of their orders, all 
which the Defender abſolutely denies; they never 
having been inrolled, given any oath or engage- 
ment, or imployed in their ſervice, as is ſaid. 

But on the contrary, and the truth is, there uſed 
to be in the ſaid ſhire, and all other places in the 
Highlands in broken times, watches to keep off de- 
predations, maſterful reifs, and other oppreſſions a- 
mongſt the country people themſelves and their 
neighbours in ſuch times. And accordingly, in the 
year of God 1653, or thereabout, the ſhire of A- 
Ole not being able to entertain their watch, and pay 


. ceſs alſo (not being as yet well planted after the 


burning) General Monk was prevailed with, to help 
to entertain the ſaid watch (like as at the ſame time, 
alſo ſeveral other ſhires bordering upon the High- 
lands, as Inverneſs, Perthſhire, Aberdeenſhire, Ster- 
ling, Dumbarton, all of them had watches at the ſaid 
times, and allowance therefore from General Monk ) 


who within two months did withdraw the ſaid al- 


lowance from the ſaid watch of Argyleſhire, becauſe - 
they refuſed to engage againſt thoſe that were then in 
the hills, under the Defender's fon and others, whom 
the ſaid General Monk alſo alledged they favoured ; 
and thereupon withdrew his help and allowance for 
the ſaid watch, and ſpake of the Defender what his 
Grace pleaſed. h ; 
And to evince that this was nothing but a watch, 
the men were not in a formed company, but ſeve- 
ral Gentlemen in the ſhire had the ordering of ſe- 
veral numbers of them at convenient and needful 
places of the ſhire, with proportionable entertain- 
ment, and without ſubordination as ordinary ſol- 
diers; all which is notorious, and, if need be, the 
Defender offers to prove. And the Duke of Albe- 
mari it is hoped will remember, how much offended 
he 


1661. 


he was, that the Defender would not engage 
the ſaid watch, againſt the ſaid Lord Lorne and his 
partics 3 and what prejudice he did till entertain 
againſt the Defender upon the ſaid publick account, 
As alſo Colonel Robert Lilburn, when the Lord 
Lorne and Kenmure went to Kentyre, in the year 
1653, the faid Lilburn. immediately upon the 
notice thereof, having come with a conſiderable 

y of the Engliſh army to Dumbarton; and ſent 
to the Defender to meet him, and to go along with 
him in Argyle towards Keniyre ; if the ſaid Colonel 
does not know and perfectly remember, that the 
Defender ſhunned the meeting, and would not go; 
whereupon he returned back with the forces, after 
he was at the length of Lochlomond; whereupon the 
Defender humbly craves that he may be urged to 
declare, As alſo that the Counteſs of Balcarras 
may be examined, if the Defender did not aſſiſt 
her and her huſband, in their paſſage through 
Argyleſhire, as they were going to a meeting at 
Finlarig, tor the buſineſs in the hills, in the year 
1653. Neither can it be alledged, that the Defen- 
der or any of his people did the leaſt prejudice to 
any perſon or party that profeſſed to be for his Ma- 
iefty's ſcrvice ; albeit if he had been fo diſpoſed, he 
had and might have had ſeveral opportunities to 
have done the ſame, | 

As for the member following, That the Defender 
called the attinfs of his Majeſty's forces againſt the 
Uſurper, rebellion : 

It is moſt general, neither condeſcending on time 
nor place, and therefore irrelevant and inept ; but 
when condeſcended on, he nothing doubts, but that 
it ſhall appear he ſpoke no ſuch things, nor had 
he ever any ſuch conſtruction thereof. 

As to the laſt deed in the ſaid article, That the 

ender in anno 1654, took upon him power 10 bring 

of fc as were in that ſervice, and to give remiſſions 
efore, and particularly to John Macdowgall : 

It is general, neither condeſcended on time nor 

rſon brought off, and therefore inept, and irre- 
1 And if it be meant only of the perſon na- 
med, viz, Jobn Macdowgall of Dumolich; it will 
never be made out that he was in that ſervice, when 
the Commiſſioner his Grace and the Earl of Glen- 
cairn were in the field ; nor that ever there was a 
remiſſion granted by the Defender to him, or any 
other, in relation to that ſervice. 

As to the twelfth article and firſt member there- 
of, anent the Defender's countenancing and aſſiſting, 
by his perſonal preſence, the tyrannical and treaſon- 
able Proclamation of Richard the Uſurper and Pro- 
tector of bis Majeſty's dominions, at the Market-Croſs 
of Edinburgh, and Dumbarton. 

The Defender is ſo notoriouſly innocent of this 
member of the article, that he might with much 
confidence (in place of all other defence) ſimply 
deny it. But he will do no more for defence and 
clearing of his innocency, than where he is to pro- 
pone his defence of alibi, that there month and day 
muſt be condeſcended on, whereof none is conde- 
ſcended on in this member of the article; and till 
this be condeſcended on, it is inept, and the Defen- 
der ought to be affoilzed therefrom. But the days 
of the ſaid Proclamation at Edinburgh and Dumbar- 
ton, being condeſcended on; the Defender offers 
bim to prove, that during theſe days he was alibi, 
and neither at the city of Zdinburgh nor Dumbarton 

all theſe days. | 

As to the ſecond member, anent the Defender 
precuring himſelf elected a Commiſſioner for the ſhire 


% Argyle, for High- Treaſon. 


treaſonable again 
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of Aberdeen; and accepting a Commiſſion from them, 
to Richard's pretended Parliament, and fitting and 
voting therein, as a Member of bis pretended Houſe 
of Commons : 

That the Engliſh uſurpation was one of the moſt 
horrid uſurpations that ever has been in Europe, a- 
gainſt all divine and human Law, againſt the moſt 
uncontroverted right of the moſt Aufirious of Kings, 
our dread Sovereign, and his moſt Royal Father 
of eternal glorious memory, which none of com- 
mon ſenſe or honeſty will controvert. Next, the ſaid 
Uſurpers having nothing but an unparallelled, un- 
juſt detention of that power, whereunto no manner 
of way they had the leaſt right to, or any title what- 
ſoever ; but in place of a title, armed violence and 
force: the only mean (for title they had none) 
whereby they both de facto attained, and violently 
detained that poſſeſſion unjuſtly, of that power 
whereof the only right was, and poſſeſſion ought to 
have been our dread Sovereign's : Whoſoever by 
arms, counſel or otherways, aided or abetted that 
armed force, in eſtabliſhing de facto, of the power 
in the perſons of the monſters of men, and fo in 
ſetting up of that abominable uſurpation; that he is 


guilty of the higheſt Treaſon, is heartily acknow- 


edged. But the Uſurpers having treaſonably thruſt 
their and our Sovereign, his Majeſty, from all poſ- 
ſeſſion of his juſt right, and having taken upon them 
the ſupreme power; and being poſſeſs'd (though 


moſt unjuſtly) yet moſt peaceably therein, and 


keeping the ſame by force, as they had taken it; 
the caſe then became moſt ſingular, as to what the 

r oppreſſed ſubjects under their force might do, 
vey rerum ſtatu poſito, in this ſtate of affairs, where- 
in the 7 5 had treaſonably put them. Lucł- 
lama, a moſt acute Juris Conſult, Ecclog. 6. mem- 
bran. in L. 3. de Officiis pretorum obſerves learned- 
ly, that Diſtinctio fieri debet inter perſonam ejus qui 


Magiſtratum gerit (cum tamen jus ad Magiſtratum 


non habeat) & ipſum Magiſtratum quem geſſerit; perſona 
enim ejus eſt privata, bic publicus; & in publicis non tanta 
perſons quam utilitatis bic publica babenda eſt ratio, 
ut enim tutela, ait Cicero, p. 1. Offic. Sic procurato rei- 
pub. ad utilitatem eorum qui commiſi ſunt, non ad 
eorum quibus commiſſa gerenda et, & ſapientes defi- 
niunt nibil aliud eſſe imperium niſi curam rei alienæ, ut 
ait Ammianus Marcellinus lib. 29. that is, ipfius rei- 
pub. So Lucklama diſtinguiſhes betwixt the perſon 
of him who unjuſtly de fas attains the Magiſtracy 
(whoſe perſon is ſtill but in effect private, and in 
the caſe of uſurpation, a Traitor) and the Magi- 


ſtracy which he carries, which is publick. 


Likewiſe,vit ſhould be diſtinguiſhed betwixt Acts 
concurring with the Uſurper, transferring de facto 
in his perſon the power he uſurps, (which are 

K* the lawtul Sovereign) and 
acts, whereby the 'oppreſs'd ſubjects make uſe of 
the power now uſurped; wherein the utility, not of 
the Uſurper, but of the ſubjects, is reſpected, as 
Luc lama obſerves, ubi ſup. And then Grotius, lib. 
I. de Jure belli & pacis, cap. 4. num. 15. ſpeak- 
ing de invaſore imperii, of an unjuſt invader, while 
his poſſeſſion remains unjuſt, ſays, the act of power 
is binding for the good of the Commonweal; 
and becauſe it is probable the lawful Governour's will 
is, rather the Uſurper's command ſhould be obeyed, 
or take effect, than that Laws and Judgments ſhould 
fall in confuſion in their terms; Reffat ut de invaſore 


imperii videamus nunc poſiquam longa poſſeſſione vel 


in juſtæ 


patto jus nactus eft, ſed quam diu durat 
. paſidendeæ 
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poſſidende cauſa, & quidem dum poſſidet actus imperii 

© quos exercet vim babere poſſunt obligandi, non ex ipſius 
Jure, quod nullum, ſed ex eo quod omnino probabile fit, 
eum qui jus imperandi habet frve eſt Populus ipſe, ſive 
Rex, ſive Senarus, ſe malle interim rata eſſe que 
imperat quam legibus ſub tali ſummam induci 
confuſionem. And Leſſius, who is one of the Au- 
thors Grotius Cites upon the place, ſays, in the 
Lib. 2. de Juſtitia & Jure, cap. 
29. dub. 9. F. 37. That Yanni yg wr po- 
onum com- 


and Richard 8 | 
that power, which now he had uſurped, and where- 
of he was in ſeſſion, was, as always it is, ſo 
neceſſary for the ſtanding of the common - wealth, 
that without it men become but as fiſn in the ſea, 
the leſſer a prey to the oppreſſion of the gent: 
but eſpecially, the ſaid Richard having called a 
pretended Parliament, and commanded the Shires 
to ſend Commiſſioners thereto. Meetings atid Re- 
preſentatives of the Nation, as they are of great uſe 
at any time, for treating common affairs of com- 
mon conſent, ſo tranſcendently at that time, for 
moderating the arbitrary tyranny of a Uſurper; 
and that not being able to expugn his force, they 
might by ſtrength of common- counſel, overcome 
and perſuade his reaſon to things abſolutely heceſ- 
ſary for the ſubſiſtence, at leaſt for the preventing 
the ruin of the whole body of the Kingrom, and 
of his Majeſty's Lieges therein : as was the ſtopping 
that miſerable union, which the defender 
that it would be, as it had been before, at even 
other Parliaments, fo, at that, ſtrongly attempt- 
ed, as indeed thereffter it was. Which union was 
that Vorax wherein our Religion, our antient Go- 
vernment, monarchick in his Majeſty's perſon and 
family, and the intereſt of the nobility and our libet- 
ties, were wholly ſwallowed up; and under pretext 
of being united, we were really enſlaved to that 
etended commonwealth. The eafing, if they 
could not perſuade him to the taking off of the 
maintenance and ceſs, (which, upon Scotland, was 
ſixtuple more than the proportion of England, and 
in itſelf ſo heavy, with the exciſe and other publick 
burthens, laid by the Uſurper on it, that more was 
exacted in one month, than his Majeſty*s royal Pre- 
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deceſſors would have impoſed or taken of taxation 
for an age, ſo that the Country could not ſubſiſt 
under it;) as alſo taking off ſome of the forces un- 
der which we were kept in bondage, if that at leaſt 
could have been obtained : The prevention of the 
alteration and change of our whole laws, which was 
vehemently threatned, yea, and in general, the 
confounding, and, dolo cptimo, circumventing and 
defeating of the counſels, by which the event prov. 
ed, it was more hopeful and eaſy to overcome that 
force, than by might or power. And as the liber- 
ty of the election of the members in England, at 
that time of Rizhard's Parliament, made it ſervice- 
able to his Majeſty in it, and hopeful to all his 
Majeſty's friends and loyal ſubjects, ſo was it no 
ſmall encouragement to the defender to go there 
for the ſame end : And at the e E= Com- 


mittee of Scots affairs, and ſeveral other meetings, 


when they were upon the debate of the ſaid union, 
the defender, on purpoſe to ſtop the ſame, did pro- 
pone, that there could be no union, except it were 
agreed, that we might enjoy our Religion in Scot- 
land without alteration, as it was eſtabliſhed by 
our own laws; and that we might be ruled and 
judged according to the ſame laws, and except our 
ceſs were proportioned according to theirs in Eng- 


land. All which Concerns the defender knew would 


never be granted, and were indeed fo utterly im- 
probable at that time, that the propoſition there- 
of was conſtrued for no other end, than for the end 
aforeſaid, to ſtop the ſaid union: likewiſe it did 
ſo well ſucceed, as in effect it did obſtruct it, as 
the ſeveral perſons of quality that were preſent, 
can, and if need be will declare. And at that meet- 
975 the actings and uſurpation of the Uſurper 

ver, and the oppreſſions of that army were of 
purpoſe much calſed in queſtion, to make that Go- 
vernment and them odious, which accordingly hap- 
pily followed; and ſuch a breach and confuſion 
amongſt them was made, that their affairs thereaf. 
ter could never come to any conſiſtency, which 
made conſiderably and evidently a way to his 
Majeſty's happy and glorious Reſtauration. To all 
which joining, that the call and command of the 
armed force has parentis necſſitatem, a neceſſity of 
. lying upon perſons under their power; it 
will follow from what is alledged out of theſe 
above · cited Authors, founded ſtrongly on reafon, 
the defender in that ſtate of affairs had neceſſity 
and ſome obligation to and eſſay what could 
be dene by counſel, wiſdom and prudence, ſince 
now there was no ſtrength nor might left, effectu- 
ate for the ſtanding ; at leaſt, to evite the ruin of 
the Country, in the particulars above mentioned, 
and others of that nature; at leaſt, the defender, 
as all of us, was under their force; and for evi- 
ting of his own and the Country's ruin, babuit 
parentis ntceſſitatem : and by conſequence there was 
no defign of treaſon therein, but by the contrary 
moſt loyal intentions, upon good ground of hope, 
and very 22 P And therefore it 
is hoped the Commiſſioner's Grace and the Eſtates 
of Parliament will not find this member relevant 
to infer ſo high a crime againſt the defender; boc 
maxime attenio, that beſide publick ends, it was 
even a neceſſary ſelf-preſervative act; for the De- 
fender had ſeveral other things of perſonal intereſt ; 
as that they had ordained him to pay to 
them about 4000 J. ſterling, for alledged feu du- 
ties, and in time coming ſo much, that both 
joined, he was not able to bear, and if necd 
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be; it is offered to be proved, and that he was moſt 
rigorouſly perſecuted for the ſame; not only threat- 
ning to-ofc real execution againſt his Eſtate, but al- 
ſo to impriſon his perſon. 3 
For eviting whereof, he was behoved to go at 
that time to London, and could not have. his perſon 
ſecured from arreſtments there, but by going in 
commiſſion : And it is known that his Majeſty is ſo 

racious; as in not a few, to excuſe what they did 
of that nature, to evite though but their own per- 
ſonal ruin, not imputing it to unfaithfulneſs in them 
at ſuch a time; according to whoſe glorious and 
imitable example, it is with much confidence hoped, 
that the Commiſſioner's Grace and honourable 
Eſtates of Parliament will have a favourable con- 
t#cyction of what the defender did in that particu- 
lar, being neceſſitated thereto, both for publick and 
private intereſt; without any deceit or fraud, either 
in the intention or event, there being nothing at 
that time, while the defender was there, done, for 
confirming the uſurpation, or excluding his Maje- 
ſty's intereſt, | 34 

Likewiſe it may appear, that it was only the con- 
courſe both of publick and private intereſts and ne- 
ceſſities aforeſaid, that moved the defender to go at 
that time; becauſe, though he was deſired oftimes 
before to go, yet he (till refuſed-till then: He was 
one of the laſt that went to that, being the very laſt 

retended Parliament under their power; not till 
for after that commiſſioners had gone for the Na- 
tion for ſeveral years, and that all had ſubmitted to 
their conſtitutions, and were of neceſſity made uſe 
of as laws for the time. 

As for the aggravations of this member, and to 
the firſt, That becauſe of the defendant's. nobility, 
he was incapable to have been elected, at leaſt 
might have refuſed: 1 831119 ; 
It is anſwered, that it is notorious, nobility was 
not then reſpected at all, nor was any ground of ex- 
cuſe, the meetings-to the elections being command- 
ed to all, as heretofore (and ſo noblemen and others 
heretofore met promiſcuouſly through all the Na- 
tion) as is notoriouſly to all knuẽw nn. | 

And whereas it is libelled, That he had not his 
reſidence within the Shire; it ought to be repelled 
as irrelevant, becauſe it is true, and was known to 
the uſurpers, and their miniſters and underlings, 
that he had land within the ſaid Shire, and that con- 
ſiderable. So that he could” not decline the ſaid 
employment without prejudice, the will and luſt of 
the uſurper at that time being uncontroulable, and 
tied to no rules of law or juſtice. Pri] 

And whereas it is inferred, That fitting and vo- 
ting in that pretended Parliament, he acknowledged 
his Majeſty's power and intereſt to be in the Uſur- 
per*s perſon: It is anſwered, 7 0 oil 2 
1. He acknowledged the ſame no otherwiſe: but 
as all the Kingdom did, to-wit, de fatto; for de 
fatto the Uſurper had taken or poſſeſs d himſelf of 
the power; as his Majeſty is pleaſed to ſpeak of it 
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in his proclamation anent commerce with Portugal, 


in Ofober laſt, and had detained the ſame for a long 
time: But neither the defender, nor any other loyal 
ſubje&, ever did, or will acknowledge, that d- 
Jure the ſame belonged to him, or that he had any 
Juſt right or lawful title thereto : as alſo Leſſus ſays 
in the above-written place, ſpeaking of them that 
ſeek from Uſurpers that uſe of Government; 
whereunto, he ſays, they are holden in and obliged, 
once taking on them the Government, (though ſin- 
fully and unlawfully) they ſeek the benefit of it, 


oy of Argyle, fer High- Treaſon. 
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{ays he, not abſolutely, but under a tacit condition; 
vi. if the uſurpers will take upon them the Go- 
vernment: Petunt, ſays he, ſub tacita quadam con- 
ditione, fs velit ſe pro principe gerere; ſpeaking of 
the Uſurper. And that the Uſurper would not 
give the uſe of the power he had taken upon him, 
but in the way he pleaſed, was his crime, which he 
continued during his uſurpation. In reſpect of all 


which, it is humbly craved, that the defender may 


be aſſoilzed from the crime of treaſon, libelled 
thereupon. | | | 
- Like as for the defender's further clearing in this 
particular, it is humbly deſired, that certain mini- 
{ters and others above exception whom the deten- 
der ſhall condeſcend on, may be examined, if af- 
ter his return from England, in anno 1648, he did 
not expreſs with great joy his hopes, that buſincis 
in England did tend toward his Majeſty's advan- 
tage. | | 
len, That a commiſſion be directed for exami- 
ning Sir Anthony Aſbley Corper, and ſeveral other 
Engliſhmen above all exception; how the defender 
expreſs'd himſelf in private ancnt his diſaffection to 
that uſurpation, during his being there the time of 
the ſaid Parliament, even though to his very great 
hazard at that time. | 
- Ttem, That certain perſons, upon whoſe. names 
alſo he ſhall condeſcend, may be examia'd, it the 
defender to their certain knowledge, at the time of 
Sir George Beoth's riſing (which fell out immediate- 
ly after the defender's return from the fai4 Parlia- 
ment) d.d not put himſelf out of the way, being 
informed that he was to be ſecured, and thereupon 
delay*d his journey to Cai:bneſs, and fo be the readier 
to have laid hold of any opportunity that ſhould 
have offered for his Majeſty's ſervice and reſtitu- 
tion; that time being the moſt probable that ever 
offered after Worceſter fight. KL | 
As for the precept of twelve thouſand pound 
ſterling, which is alledged the defender got from 
the U ſurpers; . n e | 
It is anſwered, The defender did indeed obtain a 
precept, but not as a reward of any ſervice (which 
he never did, nor deſired to deſerve from 2 
but for what they had wrongfully intromit 
with, of the half of the exciſe of wine and ſtrong 
waters, whereunto the defender had right by Ack 
of Parliamant, before they had any power in Scot- 


land. ENG, wie Elan io 5 2 
And cas to the thirteenth Article, firſt, for the 
whole Article, it is not conſented on what Act of 
Parliament, the fame conſiſting of three different 
members, is ſubſumed; and till it be condeſcended 
on, there can be no proceſs thereupon. LA 
And as to the firſt member thereof, anent the 
words alledged ſpoken at Innerary : 3-04 
1. No time is condeſcended on, and therefore the 
libel- in that part is inept for the reaſons afore · men- 
tioned, for which a criminal dittay ought to be ſpe- 
cial in the time, at leaſt year and month. | 
2. Whereas it: is libelled, he rebuked the mini- 
ſters for-ptaying for the King, in the words libelled, 
or ſome ſuch like words; an relevat as to the mi- 
niſters, except the perſons were condeſcended on, 
whom he rebuked.: WY 
3. Nen relevat, ſome ſuch-like words; ſome 
ſuch-like being molt general, except the words were 
rticularly libelled, alledged to be ſuch · like where- 
y the defender might adviſe his defences, and al- 
ledge why they were not ſuch-like, as he would if 
any words ever _ ſpoke were condeſcended on. 
For 
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For the truth is, he never ſpoke any ſuch words: 
And was ſo far from rebuking any for praying for 
the King's Majeſty, that after the defeat at Worce- 
fter (which is the general time libelled, wherein he 
ſhould have rebuked the miniſters for praying for 
the King) he himſelf cauſed continual praying for 
his Majeſty both in his Pariſh-Church and Family, 
yea even in preſence and audience of the Engl; 
when they came there, though it was to his great 
hazard ſo to do. 7 
As to the ſecond member anent the words libelled 
and alledged to have been ſpoken by the defender at 
London, That he wondered how the people ſhould 
be ſo mad as to call home a family whom God had 
rejected, and would never reſtore z or ſome ſuch- 
like words: | 
Firft, This is alſo general; neither time, that is, 
pyeat nor month, nor particular place, corideſcended 


on. 
Secondly, it is libelled, That it was in the pre- 
ſience of perſons of quality, they ought to be con- 
deſcended on. 

Thirdly, In ſo far as it is libelled the defender 
ſaid, The people were mad to call bome his Maje- 
ſty; it is general and inept, not condeſcending what 
people, and what was the occafion ; if there was 
any motion made of calling home the King, where- 
upon that ſhould have been fpoken, and among 
whom it was. And Dambaud, cap. 30. prax. com. 
num. 4, and others, ſay, A criminal dittay ſhould 
be moſt clear, and contain onines crimimmis patrati 
qualitates, lib. 30. F. de accuſ. and Bart. and others, 
mid. that it ſhould contain all the qualities of crimes 
to be committed. | 
Fourthly, Some ſuch-like words non relevat, ex- 
eept the words were ſpecially condeſcended on; 
which if they were, the defender would alledge and 
evince they were no wiſe ſuch-hike : for the truth is, 
he never ſpake any fuch words, but on the contrary 
did all that he could there ro make way for his Ma- 


jeſty's happy reſtauration; as has been at length clear- 
ed before. | 
And was a very f. perſon, in ſo far as in 


the year one thoufand fx hundred fifty-ſeven, Oliver 
was ſo jealous of rhe defender, that he commanded 
hin to ftay at London, and not to return to Scotland, 
till his affairs, as he was pleaſed to expreſs, were 
fertled, So that not without great difficulty, by 
the mediation of the Lord Broughil and Charles 


Fleetwood, he obtained his liberty : Whereupon the fpa 


defender defires the ſaid Charles Fleetwood may be 
examined, which he alſo deſired at London. And 
not only was ſuſpected, as odious to the Engliſb for 
his known affection thereunto, as is notorious, and 
has alſo before been expreſs'd. | 

As to the third member of the faid article, anent 
the alledged ſpeech in Maſtertonne's ; 

1. Neither the year nor month condeſcended on, 
and therefore general as to the time, and inept. 

2. As to the firſt member thereof, That he 
would own any thing he had done ; | 

Firſt, It is exceedingly general, and not relevant; 
except what were the things he had owned were 


ſpecially condeſcended, and what time, year and engag 


month: It is an unpatallell'd generality, and there- 
fore till made ſpecial, no $ thereupon. 
Secondly, It can import nothing in common 
ſenſe, wherein to awn a thing is to acknowledge it 
for a man's own; but what he had acknowledged 
to be his own, whether word —_ he would 
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yet acknowledge; which is an expreſſion of inge- 
nuity, and no crime: And this being the received 
ſenſe of owning, the word cannot be ſtrained to 
any other ſenſe ; or if occaſion ſhould be taken ſo 
to do, and that another ſenſe could be put on that 
expreſſion, yet being more intefpretatio capienda 
et, the moſt uſual interpretation is to be taken, 
Perd. ea que S. I. 1. F. de reg. juris, as being both 
juſteſt and ſafeſt by that law. And in ambiguous 
ſpeeches, or ſuch as may receive two ſenſes, every 
man is the beſt expounder of his own mind, and 
his interpretation ought to be admitted, per leg. in 
ambiguis F. de reg. juris, and other laws. But the 
ſenſe aforeſaid is ſo plain, that there is no place for 
Caption. . 

As to what follows in the ſaid member, That if 
what he had owned or done were to do, he would 
do it again, albeit he had known that all that has 
been would have come : | 

I. As to what is alledged againſt the firſt part 
of this member, That this is exceedingly general 
as to the time and month he ſhould have ſpoken it 
On. 8 o F 

2. As to what the things are that he would do 
if they were to be done, and that time the things 
were done or owned to be done, or that the ſay- 
ing ,that he would do if they were to do, is a 
crime. 

z What were thoſe things in particular that are 
underſtood, or may be ſubſumed under the general 
of all things that have come to paſs ; whereupon 
it may be inferred, that that were a crime for the 
defender to have ſaid, that notwithſtanding of them 
he would do what he had done, if that were to do ; 
and therefore the libel in this part of the member 
is alſo general, obſcure and inept. And to evince 
the ineptitude of this generality, ſuppoſe the defen- 
der were thus indicted ; You are indicted for all 
that you have done the times by-gone, preceding 
your being in James Maftertonne*s houſe ; after your 
coming for London ; were not that dittay wit 
all controverſy irrelevant? Then is it not alſo ir- 
relevant to be indicted for owning in general that 
he had owned, or ſaying in general, that he would 
do that he had owned during that time, if that were 
to do again, without any farther particular conde- 
ſcendance ? 5 

Like as, 4; There is a very clear, obvious and 
benign ſenſe thieſe words may have, (if ever he 
ke, as he truly never remembers that he | 
any ſuch words) that if it had been poſſible that 
times could have returned, and actions to be done 
under the ſame circumſtances and repreſentations. 
they had then, it is probable theſe ſame might be 
the defender's actions again, though he had known 
what had come thereafter, not having connexion 
with, or neceſſary dependance on theſe actings, each 
does not ſo much as import his preſent thoughts 
or approbation thereof, but is very conſiſtent with 
a preſent diſapprobatien of the ſame. And is it 
not ordinary to ſay, that if ſuch times were as 
have been, or ſuch motives or circumſtances of 
actions as have been, that it is very like I would be 
ed in them as well as others, or as I have 
been myſelf; and yet to ſay with great conſiſt - 
ence I ought not ſo to do, like as truly it is known, 
and if need be, is offered to be proved, that 
the defender, on the juſt-contrary, had ſaid to one 
of Cromel's Counſellors, and to many other famous 
Gentlemen, that things had been done — 

| woul 


1661. 
would have betn very far from engaging in, if he 
had ſeen what followed, which was the product 
of the corruption of evil men, that had abuſed 
what was well intended, for accompliſhing of their 
wicked ends, and (till they brake forth and could 
not be refilted) unknown defigns. And the defen - 
der hopes the ſenſe aforeſaid is very clear, and even 
though it were not ſo obvious, yet — if _ 

£ benignum prebit reſponſum, I. end. 168. 

de e That , 4 — occaſion ſhould be 
even taken, as it were, though there were ſome vio- 
lence done to the words, for a benign interpreta- 
tion; and therefore by all means that interpretation 
of the words that may ſeem to infer a crime ought 
to be eſchewed. Or if the word might be drawn 
to any other ſenſe, yet in dubiis benigniora preferen- 
da ſunt, as has been ſaid, in ſpeeches dubious, the 
moſt benign ſenſe is to be preferred, pret. ſemp. 56: 
F. de reg. juris; or where words are obſcure, or 
may ſutfcr two ſenſes, the party's own interpreta- 
tion is to be taken, as the beſt interpreter of his 
own mind; Per ea que . 1. F. de reg. juris. And 
odia ſunt 9 favores ampleandi; what is odi- 
ous, (as that which may infer a crime againſt any) 
Hould be reſtricted, and favour amplified ; and in 
general, the Judge is always to be more inclined 
10 abſolve than condemn, and ſo conſequently take 
the ſenſe that may abſolve, rather than that which 
may condemn, Leg. Corianus F. de oblig. & 47. 
28. 


5. The Doctors ſay, that voluntas & propoſitum 
Age, diftinguunt facinora per legem expreſſam, Us. 
| qui in jur. 33. Þ de furtis in pre + that is, the will 
and 2 of him that commits a crime, diſtin- 
iſheth it; but velleitas, or voluntas inefficax, as 
it is called, not a will, but a would, is no purpoſe 
to do, and can be the cauſe of no crime; eſpeci- 
ally being about things paſt, and qualified with an 
impoſſible condition, if things already done were 
to do, which is altogether impoſſible, that a deed 
done can return to have a new Being, and ſo to be 
done. And even there is ſome preſumption of that 
miſtake may be in this, from the place libelled, in 
which it is alledged to have been ſpoken, it being 
ſuch as it is not improbable, that men may be ver 
apt to fail both in judgment and memory, and ſo 
both wrong themſclves and miſconſtrue others. And 
as for the aggravations that follow, that by ſpeak- 
ing theſe words the defender took upon him by 
outward ſucceſs, to give judgment upon the ſecret 
Counſel of the Almighty: 2. As it is in no wiſe 
true that the defender ſpoke any of the words li- 
belled ; ſo this does, as he humbly conceives, in no 
wile follow upon the words immediately going be- 
fore, alledged ſpoken in Maſter tonne s, viz. That 
defender owned what he had done, or would 
if it were to do again; for that is 
gment given of any hidden counſels of 
an expreſſion at moſt of his own 
as for the words _ __ albeir 
umptuous as to ſay „ as he 
pg _ _ 1 li- 
any thi is therein ged to 
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And as to the laſt aggravation, that the defen- 
der thereby hardned others, ſuch as otherwiſe were 
not ill diſpoſed, in their wicked courſes towards 
his Majeſty; it is indeed a ſad reflection upon others 
herein not called. However, 1. It is ſo general, 
both as to, theſe others and their courſes, that it 
cannot, and the defender hopes it ſhall have no 
weight; eſpecially conſidering that, 2. The defen- 
der oppones his defences before alledged, againſt all 
the members of this Article; whereby it is clear, 
that as they are libelled, they can infer no ſuch 
thing, in reſpect of all which the deferider ought 
to be aſſoilzed alſo from this Article of the Dit- 
tay. | 
As to the laſt Article, 1. It is not condeſcended 
under which of the Acts of Parliament libelled on, 
it is ſubſumed; and till then, it is ineptly libelled, 
and there can be no proceſs thereupon. Moreover; 
the defender has the teſtimony of his own conſci- 
ence, yea, and of an higher, that nothing libelled 
therein is true. Albeit if he had ſaid, that the Uſur- 
E hazard was great from his Majeſty, and it 
is Majeſty's deſigns took effect they were ruined, 
the ſame were notorious truths, and it ought to 
have been ſo; that is, it ought to be, and it was 
ood, they were in hazard from his Majeſty's de- 
gas: and it was moſt juſt that his Majeſty's de- 
ſigns ſhould take effect to their ruin. And what 
crime could be in ſo faying, he cannot apprehend ; 
however, he never ſpoke any ſuch words to Crom- 
well or Ircton, which Ireton he never ſaw with his 
eyes; and did far more abhor the leaſt ht of 
giving counſel to challenge, or queſtion his late 
Majeſty upon his precious life; and his i 
ſhall reſt confident, abſolutely to deny the ſame. 

And as to the laſt part of this Article, 
it is libelled, that in anno 1649, in face of the 
Parliament then ſitting, he told, that the Uſurper 
Cromwell had told him, that England and Scotland 
would never be at peace till the King were put to 
death ; the defender adheres, as to this part, to the 
general exception againſt all this Article. 

That it is not condeſcended under which of the 
Acts of Parliament libelled on it is ſubſumed, till 
which be done, 'there can be no proceſs; and if it 
be intended that it be ſubſumed under the 4 zd AR, 2 
Parl. Jam. I. and the 134th Act, Parl. 1. and rothAR 
and 10th Patl. and aogthAct, 14th Parl. K. Fam. 6. all 
theſe Acts, as both by their titles and tenours; and 
by Skeine in his Index on the words leaſing - makers 
appears; and it ſeems by their conjunction in this 
libel, they are underſtood alſo therein of lying and 
flandering his Majeſty and his Progenitors : and 
the words libelled, though very horrid, yet ſeem 
to be of another nature. And 2. to that Act 205, 
Parl. 14. Jam. 6. whereon only any thing can be ſub- 
ſumed againſt him for concealing and not appre- 
hending z 1. It is general as to the time when 
Cromwell (ſhould have told it to him, and therefore 
inept till the time be condeſcended on, which muſt 
be; eſpecially ſeeing, if it be not condeſcended on 
to have been after the engagement was broken, 
nothing can be ſubſumed on the ſaid AR thereupon 
againſt the defender, nor on his not a ing 
him; for he was not holden thereto by that aa 
e 7. except (according to Law) it had been 
in his power. But ſo it is, it is known, that at that 
time it was not in the power of the whole King- 
dom to apprehend him, whether his victory or 
ſtrength be conſidered, or the Kingdom's low and 
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ak condition at that time, wherein they lay open 


to ruin by bim, if the Lord had not reſtrained him 


more than their power could effectuate. And as to 


the concraling and not revealing, the defender ought 
to be afſvilzed z becauſe by the exprefs words of 


the Act, that revealing is declared to be ſuch a re- 
vealing to ſome of his Majeſty's privy council, or 
ſome under · officer, &c. as that there-through the 


authors of ſlanderous | ſpeeches may be called, 


tried, and ' puniſhed ; But that cannot be ſubſu- 
med, except it were ſubſumed that the ſpeeches 
were ſpoken before witneſs ; otherwiſe could not 
have been proved, and without probation could not 
have been ſo urged, as that ſentence could have 
been given thereupon, and the Author puniſhed 
according to the words of the Act, which is alſo ac- 
cording to Common Law, and which is hereafter 
cleared. Like as if the words thereafter ſhould have 
n found treaſonable, and the-defender not being 
ound able to. have proved them, he ſhould have 
brought himſelf under the crime of treaſon, for ac- 
culing another of treaſon, and not being able to 
prove. it, and therefore could not be holden ſo to 
do. As alſo albeit the defender had heard any ſuch 
words as: is libelled, (which he altogether denies) 
and that before witneſs, yet through his revealing 
thereof, the Author could not be tried or-puniſhed ; 
for it is notoriouſly known, it was above the power 
of the Kingdoms at that time, as is ſaid, or for 
many years thereafter, to puniſh him. And therefore 
the defender's not revealing cannot be ſubſumed 
upon the ſaid Act of Parliament, to infer the pain 
contained therein, or related unto. 
- Laſtly, the pains of the ſaid Act, and other Acts 
before-mentioned together therewith, is not the pain 
of treaſon, as has been oft before evinced ; and 
therefore the defender cannot be convened for trea- 
ſon, or the pain thereof, upon the ſaid Acts, but 
ught to be aſſoilzed therefrom. fa 
t if this member of this Article be intended to 
be ſubſumed under the laſt part of the propoſition of 


the dittay, whereby it is alledged, that by Com- 


mon Law and Practice of this Kingdom, all con- 
cealers and not revealers of any malicious purpoſe 
of putting violent hands on the ſacred perſon of his 
Majeſty, or purpoſing of killing and putting him 
to death, are guilty of treaſon ; the defender pro- 
teſting his innocence in never concealing any ſuch 
purpoſe, nor the words aforeſaid libelled, which he 
abhors, he is ſo far from juſtifying thereof, judging 
the horrid murder of his Majeſty to have been 
the very ruin of our peace and happineſs : Yet as to 
the relevancy of that part of the propoſition, in fo 
far as is founded upon Common Law and Prac- 


tice only, the defender, becauſe of the preparative, 


repeats what was before alledged in the anſwer to 
the propoſition, in that part thereof: And adds 
further, In crimine leſe Majeftatis, in the crime of 
leſe Majeſty, Num ſciens tractatum proditionis con- 
tra principem vel patriam, & illum non relevans, fit 
puniendus pena mortis; that is, whether he that 
knows a treaty about treaſon againſt his Prince and 
Country, be puniſhable by death. . 
fuſ. pract. crim. queſt. 57. ſays, that many hold he 
is puniſhable by death: And that Cegnol. in his 
lib. Cuipa curet F. de reg. juris num. 2. that it is the 
common opinion, citing Alciat. in lib. tacert F. de 
verb. fig. & m. I. bona fide, num. 20, F. de pofſ. & 
in lib. 4. of Cato num. 30. F. de verb. oblig. related 
alſo by Gigas, de crimine lzſe majeſtatis fol. 180. num. 
10. Roll. Conſe 88. num. 10. lib. 2. Carel. prac. erim. 
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fol. 253. num. 29, faiths, that all others 1 follow 
| ini, And Ba dus cries out in one certain 
counſel, that becauſe Bartel held otherwiſe, there- 
fore his'ſoul for that, as a crime, is tormented in 
hell. Where it is clear, that even by Clarus's ac. 
knowledgement (which is very high treaſon) is 
not treaſon by the common opinion of the Doctors, 
according as is alſerted by the famous Authors he 
cites, and whom he contradicts not therein. 2. And 
Clarus nothing contradicting, but this is the common 
opinion, albeit he be of another mind with Bartel, 
that it is capital to conceal, and not reveal, yet it is 
only in two caſes, to wit, In tractatu qui fiat con- 
tra ejus perſonam vel ſtatum; that is, where he has 
been conſcious to, and known any treaty or con- 
fultation againſt the Prince's Eſtate or Perſon, But 
as for other cauſes, he holds expreſly, that the con- 
cealer, and not revealer, is not puniſhable by death, 
in theſe words; In aliis autem caſibus etfi fint compre- 
benfi in crimine laſe majeſtatis non putarem eſſe pu- 
niendum pæ na mertis ſubditum qui nan revelaveret : 
And that he counſels Princes even in theſe caſes, to 
uſe clemency and humanity, rather than, ſeverity ; 
and to excuſe their ſubjccts open any probable 
cauſe, from the pain of deatb. Whence, 3. It is 
alledged, even according to Clarus opinion, con- 
cealing not relevant to infer the pain of death 3 ex- 
cept where the concealer has been conſcious to, and 
heard ſome treaty, that is, deliberate conſultation 
againſt the Prince or his Eſtate. But ſo it is, the 
words libelled, eſpecially what is alledged to have 
been heard in Parliament, 1649, ſeems not to im- 
port that, being, as would appear, but volitantia 
verba, if any ſuch thing had been heard, which the 
defender abſolutely denies; and importing indeed 
the Author Cromwe/s thought or opinion, chat there 
would be troubles ſtill ſo long as his Majeſty, (bor- 
rendum dictum) were not put to death. But 
Carus lib. 5. prax. crim. F. fin. num, 85. diſtin- 
guiſhing betwixt cogitationem | nudam, a naked 
thought, and /raZatum,, a treaty or conſulting 3 he 
affirms, that a naked or ſole thought is not puniſh- 
able in any crime, no, not in Leſe- Majeſty, ex- 
cept only hereſy, when guilt is perfected in the 
mind. And thereafter num. 2. he moves the queſ- 
tion, Sed pone quis non eterit in meris terminis copi- 


aliquo de ipſo maleficio commitiendo. But, ſays. be, 
put the caſe that any has not contained himſelf with- 
in the bounds of a thought, but has proceeded-fur- 
ther to treat with any for committing the crime, 
Sc. thereby making a clear difference betwixt a 
clear ſole thought and a. treaty, about committing 
the crime, Now. the words, as they are libelled, do 
not import any treaty with any for committing 


that horrid murder; but the ſignification only of 


Cromwel's damnable thought, what might be the 
conſequence of not taking the life of our dread: 
Sovereign... - | | es line} wi 
And hence, 3. It will follow, that theſe. words 
cannot be ſubſumed relevantly, under that part of 
the propoſition of the Libel z becauſe that any ſenſe 
theſe, words ſeemed to have as they are libelled;,- 
would appear only to import his naked thought of 
what might be the, conſequence of taking the ſife of 
our then dread Sovereign; but no purpoſe of his 
to take the ſame. Neither could any preſume, al- 
beit his thought anent that conſequence had been 
true, (as it is moſt ure the truth) that yet 
any man, in whom there had been the leaſt ſparkle ; 
of common reaſon, or cotiſcience, would have pur- 
poled 

3 


1661. 


ſed to commit, or committed one of the higheſt 
evils of ſin, to evite, though very great evils of pu- 
niſhment, it being a received rule among men, at leaſt 
among Chriſtian men, that the leaſt of the evils of 
fin ſhould not be committed, to evite the greateſt 
of the evils of puniſhment. ' 
4. Gomez, a moſt excellent Lawyer, is clear in 
his third om. variar. reſolv. de crimine læſeæ majeſtatis, 
num. 8. that concealing even of treaſon, is only 
then puniſhable, when the concealer might prove 
it otherwiſe z not per ſext. leg. noſtris, in fine cap. 
de calumniat. & L. que accuſ. capite, cap. de edends : 
whereby it is ſaid, chat whoſoever counſels to ac- 
cuſe, ſhould have his proofs ready, and who ac- 
cuſeth falſely ſhall be puniſhed as the party accuſed 
would be, it the accuſation were 2 Gomez 
citeth the canon law, Platia, Hippolatus, and others 
for their exception, which à fortiori holds in our 
law, whereby the 49th Act Parl. 11. Jam. VI. ac- 
cuſing any of treaſon, not being able to prove, ſo 
that Fe party accuſed be acquit, being lo far re- 
robate by our law, that it is declared, that there- 
by the accuſer ſhall incur the ſame crime of treaſon 
whereof he accuſed the other; is a ſufficient warrant 
to the defender not to have revealed that of Crom- 
wel, if there had been any ſuch ſpeech, as the de- 
Fender never heard any ſuch, except he had witneſs 
to have proved it; which neither is libelled, nor 
can be alledged, and therefore he ought alſo to be 
aſſoilzed therefrom. | 
g. All theſe laws anent concealing and not re- 
vealing, (as the defender humbly conceives) muſt 
be underſtood where the treaſon is privately plot- 
ted, and the execution thereof is carried on by ſe- 
cret conveyance, and which by revealing might be 
eruſhed and prevented, But it is notorious that 
the Uſurper, as he had the power of armed force, 
ſo he had the unparallelled boldneſs to carry on his 
execrable treaſon moſt openly z and that his power 
was ſuch, as it was impoſſible for his Majeſty's poor 
ſubjects of this Kingdom to reſiſt (nor yet his Ma- 
jeſty's other Kingdoms, though far more powerful, 
and that many thouſands of them from their ſouls 
| abhorred the Faid act) or prevent and impede the 
ſame. And if the defender had heard any ſuch 
words of the Uſurper (as he has juſt reaſon to de- 
ny he ever heard) whatever they ſhould import; 
what probable reaſon might have been for not re- 
yealing it at that time, from the prevalency and 
yower of that enemy, the condition of our poor 
Country, and utter why to bring him to 
puniſhment, beſide the want probation : And 
what place there were to Clarus's counſel of hu- 
manity, the defender leaves to the Commiſſioner's 
Grace, and the honourable Eſtates of Parliament to 
e. 
1. Whatever relevancy there were in the defen- 
der's concealing, yet his acknowledgement thereof 
in Parliament, 1649, as libelled, gen relevat, to 
infer or prove it. 1. Becauſe a confeſſion that pre- 
judgeth a party muſt be prejudicial, that is, In judicio, 
idque utroque jure & civili & canonico; as ſays 
Panermitan. C. ex parte decret. de confeſſ. num. 16, 
that it muſt be in judgment in a proceſs, wherein 
he who confeſſeth is convened, as is clear by Leg. 
6, F. de confeſſ. where the words are, Si dum quis 
convenitur, confiteatur ; that is, If any be convened, 
confeſs, Sc. and Panormitan. dicto loco ſaith, That 
to the end a confeſſion may prejudge him, who con- 
teſſeth, it muſt be among other requiſites, ſuper re 
Vor. VII. 
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litigioſa, that is, on any thing litigious, or any thing 
in dependance or proceſs, per L. in confeſſionibus, 
F. de Interrog. ait; the words are, Confeſſionibus 
falfis reſpondentes, ita obligantur, fi ejus nomine de quo 
quis interrogatus fit, cum aliquo fit actio; that is, any 
in making anſwer is obliged by falſe confeſſions, if 
there be any action or dependance againſt him, up- 
on that whereupon he was interrogate and confeſ- 
ſed : and Panormitan is expreſs, ubi ſupra, That 
non valet confeſſio, facta coram Judice, tanquam in 
Judicio, nifi Judex ad boc ſedeat, per Bartol. in lib. f 
confeſſus, F. de cuſtod. reor. That is, a confeſſion is 
not valid, though made before a Judge, as in judg- 
ment, except the Judge be ſitting on that buſineſs. 
Whence it is clear, that the acknowledgment li- 
belled is no ways relevant to infer againſt the de- 
fender what is libelled to have been thereby ac- 
knowledged, except it were libelled that he had 
been in judgment convened thereupon; or that there 
was a proceſs depending againſt the ſaid defender, 
wherein he had confeſſed what was libelled in judg- 
ment, and the Parliament had been fitting on 
that proceſs. But ſo it is, that neither is it, nor 
can be libelled, and therefore his naked acknow- 
ledgment not relevant; and in effect, if in any diſ- 
courſe before the Parliament, any ſuch word had 
eſcaped the defender, (which he in no wiſe acknow- 
ledges) yet that ſuch a paſſing and indeliberate word 
ſhould infer or prove a crime, or ſo high a crime 
againſt him, he is hopeful the honourable Court of 
Parliament will be very far from ever finding : For 
the very reaſon, why confeſſion has ſo much weight, 
is becauſe it is preſumed that no man will confeldas 
gainſt himſelf in Judgment, that whereupon he is 
convened and proceſſed, without great deliberation: 
which holds not, if the acknowledgement be given 
out of any proceſs, there being no dependant action 
or proceſs upon the matter thereof. And therefore 
the defender is confident that he need not trouble 
the honourable Court with more legal diſpute 
againſt the relevancy of the alledged acknowledg- 
ment. 
7. The words or acknowledgment libelled as 
ſpoken in Parliament, 1649, can never be obtruded 
to the defender; nor that he was conſcious to the 
Counſel of that horrid murder of his late Majeſty: 
becauſe it is notorious, and he offers to prove, if 
need be, that the whole members of the ſaid Par- 
liament, 1649, and he himſelf, amongſt others, in 
plain Parliament, were purged by their ſolemn 
oaths of all knowledge of, or acceſſion to that wick- 
ed deſign in relation to the King's Majeſty and 
houſe of Parliament. 

8. And yet he is ſo confident he never ſpake any 
ſuch thing in Parliament, that the day being con- 
deſcended on, and dyet of ſitting of Parliament, as 
by all doctors is agreed it ought to be, then the de- 
fender offers to prove his alibi : He offers to prove, 
(if need be) he was alili all that dyet, and fo not 
in Parliament, where he is alledged to have ſpoken 
theſe words. And yet that the defender's innocency, 
as to the acceſſion or knowledge of that horrid 
murder, may yet further appear, it is known to 
many per ſons, and to ſome of the Members of this 

reſent Parliament, that when Cromwel was in Scot- 

— in anno 1650, notwithſtanding it is known 
what malice he had to the defender at that time, 
in this particular he expreſſed bimſelf concerning 
the Marquis of Argyle, That be thought bim a man 
that had neither courage nor bonour to have been upon 

Hhhs ſuch 
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Juch a buſineſs : Aud the defender thanks God he 
had ſo much honour and honeſty, as in no wile to 
be acceſſary thereunto, and to abhor the ſame. 

9. The defender ought to be aſſoilzed from the 
two laſt Articles, as from all the other, from the 
year 1641, to his Majeſty's coming home to Scot- 
land, in anno 1650, becauſe of the ratification and 
oblivion contained in his Majeſty's treaty at Breda, 
and moſt full and ample Act of ratification and 
oblivion at St. Fohnſton and Sterling, anno 1650, 
and 1651; 

And in regard the deeds libelled are either ſuch 
as preceded the Treaty and Act of oblivion, in anno 
1641, and were thereby pardoned and buried in 
oblivion ; or ſuch as intervened after the year 1641, 
before his Majeſty's home-coming, in the year 
1650, during which time he is in his libel charged 
with ſeveral deeds which are irrelevant, and 
whereof the defender is moſt innocent. And for 
ſuch publick actings as the defender is charged with 
and had acceſſion to, the defender is allo ſecured 
and pardoned by his Majeſty's treaty, and gracious 
condeſcendance at Breda, which was alſo thereafter 
ratified in Parliament; or are deeds of neceſſary 
compliance, both for the publick and ſelf- preſer- 
vation in that unhappy juncture. Which compli- 
ance, as it was ſore againſt his inclination, if it had 
been in his power to have helped it, ſo it is not more 
than whole Kingdoms did, and far leſs than many 
condeſcended to: It is in all humility expected, 
that the defender ſhould not be brought under the 
compaſs of law for the ſame, which were as to 
make him the ſingular ſufferer in ſo univerſal a 
guilt; ſo there can be no, precedent therefore in- 


„The Author of an Apologetical Relation 9 the particular Sufferings of the faithful Miniſtry and P the 
Scotland, fince Auguſt, 1660, in pag. 78, - 80, 81, and — x falls = fry Nee of the Church of 


Nobleman. 


ſtanced, either out of Scripture, or Holy Writ, the 
Hiſtories of our own, or of other Nations, that 2 
ſubject not having contributed to the ſaid uſurpa- 
tion but to his power reſiſted the ſame, when the 
ſaid ur juſt uſurpation prevailed, expelled the law. 
ful Magiſtrate, detained the unjuſt uſurpation for 
many years, and tyrannized over the people when 
the lawful Magiſtrate could not rule for the time, or 
protect or help ; that the ſaid ſubject for his compli. 
ance, and uſing endeavours for neceſſary, publick, and 
ſelf· preſervation, ſhould be indicted of ſo high a 
crime, is in all humility conceived without prece- 
dent or parallel, and quite contrary to the current 
of example and practice, that may be from Scrip. 
ture and other Hiſtories adduced, and not fo ſuita- 
ble to that goodneſs and natural clemency, where- 
of his Majeſty hath given ſo abundant proof to o- 
thers, even the Uſurpers and Invaders, _ and who 
aided and abetted them, without envy be it ſpoken 
and which is not only moſt agreeable to his Maje- 
ſty's gracious inclination, but very ſuitable to that 
advice given by his royal father to him; in whoſe 
words, in one ſection, there are as follows, Your 
Prerogative is beſt ſhewed and exerciſed, in remilting, 
rather than in exacting the rigour of the Law, than 
which nothing is worſe. In reſpe& whereof, and of 
the defences above-mentioned, the defender ought 
to be aſſoilzed from this Libel, and the whole Ar- 
ticles therein contained. i 


See State-Trials, Vol. II. pag. 428, 429, 430, and 


431. for Bp. Burnet's Account of the further Pro- 


ccedings on this Trial ; * and the Marquis's 


ſ 
on the Scaffold. _ 


owing Account of the Proceedings againſt this 


This his compliance with them, at that time, by fitting in their Judicatories, and their concurring with his advice and counſel, 
for the good of the laud that was now under their feet, is the only particular ground upon which bis ſentence is — and the 


particular (| 


ial cauſe pretended, for which he was condemned to loſe his head as a Traitor, and to have his head put 


on the 


top of the Toll-booth, as an eminent Traitor. A ſentence, which queſtionleſs, at firſt view, may make all men of und in 
aſtoniſhed, and to wonder how ever it could have entered into the mind of the Parliament of Cotland, to ſentence unto la 
ſuch a Peer of the Land, ſuch an uſeful Member of the Kingdom, and an Ornament; upon ſuch a ground, and for ſuch a cauſe. 
But if theſe four particulars be conſidered, the matter will yet appear more wonderful. 

1. The matter of compliance with the Engliſh at that time, was ſo far from being accounted treaſonable, that ſeveral of the 


Lawyers, (among whom was one Sir Jobn Fletcher, who was now advanced to be 


is Majeſty's Advocate, and did accuſe this 


worthy Nobleman of Treaſon) did ſwear and ſubſcribe an oath, to be faithful unto the Government, as it was then eſtabliſhed, 
without King and Houſe of Lords, Now if there had been treaſon really in this deed, either oy Gs civil law, or by the mu- 


nicipal laws of the land, would not the lawyers have perceived it, whoſe daily work and ſtudy 


laws are ? 


2. If this had been the deed of this nobleman alone, the matter had been leſs to have been wondered at; but it being ſuch a 


deed whereof few of the Nobles of Scotland were al 


ther free, yea, whereof many of the Members of Parliament his Judges 


were guilty, the matter is beyond a parallel. It is hard to make /ocios criminis fit as Judges and condemn the accuſed, reaſon 
require that the table ſhould be purged. Is it not ſtrange for a Parliament to — — one for ſuch a fault, for which my 


their own Members might with as much juſtice and equity be condemned ? And is it not ſtrange, how they 


confeſſion Traitors in the higheſt degree, could fit and ju 
don whom he pleaſed : But h 

man's death, f 

ſuch crimes as do deſerve death by the 


'hatever may be ſaid in p_ of law, yet it will be a diſpute in point of conſcience, 
aw of God, or if ſuch crimes which Kings may pardon, of their own accord, and ac- 


being by their own 


others ? It is true, it will be replied, That his Majeſty mi 
en it will evidently appear, that not this, but ſomething elſe — the cauſe of a ed u. 


If Kings may pardon 


_— to their own good pleaſure, do before the Lord deſerve death? 


3. I 
their time in ſearching for other grounds to 


had never once been mentioned, if they had been able to faſten treaſon upon 


the Parliament had thought this particular worthy to bear ſo much ſtreſs, why would have ſpent ſo 
upon ? And why did they not make uſe of this at hey + ? ma is — 


any other of his actions. And this makes it ſo 


much the more to be wondered at, that they would condemn ſuch a nobleman for ſuch a particular, which 
once have named, if they could have done their intended work otherwiſe. PETE they would never 
4. 1s it not ſtrange, that of all the compliers of Scotland, there was not one, except this nobleman, 1 upon this 


account, much leſs put to death; yea, is it not ſtran 


General Mecnk, when he was entering England with his _ to — Lambert, did * N 
at one William Purves, who 


this nobleman muſt die? Yea, is it not yet more ſtran 


that thoſe noblemen were never once 2 w 


o being deſired by 
ing Charles and his intereſt, and 


y complying had . occaſioned almoſt 


ruin to many noblemen, burghs and gentlemen, ſhould have been abſolved by AR of Parliament, (as might be cleared, if 


there were a table of the unprinted 
man maſt be ſentenced to death, for complying for the 


Qs ſet down after their Acts, as is done always in other Parliaments) and yet this noble- 
of the Country? 


But to ſpeak unto the buſineſs in point of law, let theſe four or five particular Quære's be conſidered, and then any ſhall be 


able to perceive the iniquity of this ſentence. 


1. By what Act of Parliament is ſuch a deed as this condemned as treaſonable ? By what municipal law can any Member of 
the Kingdom be challenged upon the account of treaſon, for treating with a conqueror for life and liberty ; and for fitting in 
his countels for the good of the country, after that he, with the reſt of the body of the land, had fought in the defence of Kin 
and Country till no more could be done ; after the whole land had been overcome in ſeveral battles, and —_ over-run : 


bad aQed nothing for the advantage of the wry _ Cen wr + = — and Country, before the vi 
„ contributing all t elp by arms and counſel which was 
ſub 


but in all potats had carried as became a loyal ſu 


What Act of Parliament deglareth ſuch a deed as this treaſonable, and ſuch a 


ory obtained ; 
required ? 


ject to deſerve death as a Traitor? 
2. Was 
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2. Was there ever ſuch a Practigue in Scotland ſince ever there was a King in it? Several times was the King 
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bver run by the Kingdom of England, SIE in the days of Balie/, and at that time King Edward cauſed the Nobles of 


Scotland to ſwear allegiance unto him. But when Bruce came to be King, was there any of the Nobles queſtioned for treaſon 
upon that account!? And ſeeing there can no inflance be produced out of the Hiſtory of Scotland, ſince ever it was a Kingdom; 
that any ſubject, nobleman or other, was accuſed of high-treaſon, for ſuch a cauſe, ſurely this nobleman's caſe was unparallePd. 

Is not this ſtrange, conſidering what the principle of Royaliſts is? They ſay, That Conqueſt giveth a Juſt title to a crown ; 
ſo | Bos D. Ferne, arniſæus, and Maxwel', in his Sacro- Sancta * Majeſtas, cap. 17. And by this principle, Cromwel was 
the lawful ſupreme Governor of the Kingdom of Scotland, and had juſt title and right to the crown thereof, having now con- 
quered the ſame. And if this principle of theirs be true (which is much queſtioned by their oppoſites) no compliance with 
him, could by any law in the world, be treaſon againſt any Prince whatſoever ; for obedience unto, and concurrence with, a 
lawful ſupreme Magiſtrate, can be treaſon againſt no man living : How then could this nobleman be challenged upon the ac- 
count of treaſon for compliance? Let all the Royaliſts anſwer this, without contradicting themſelves, if they can. 

4. Is there any lawyer who can produce ſuch a definition of treaſon againſt a Prince, or a ſupreme Magiſtrate, out of the 
civil law, as will condemn the deed of this worthy nobleman, and make compliance with a Conqueror for che goed and ſafety 
of the Country, after all means of Defence arc broken and loſt, an act of treaſon ? And ſince the civil law can condemn no 
ſuch deed as treaſonable, the ſentence given out againſt this nobleman, muſt be without all warrant of law. 

5. Are there not many Countries, Kingdcins aud Cities that have been over-run by their enemies, and have had their own 
lawful Governors put from them, and ſo have been forced to live under the feet of ſtrangers ? And hath it not been uſual for 
them to comply with ſuch as had the prefent power in their hand, for their own ſafety and the good of the place? And was it 
ever yet heard, that ſuch were accuſed and condemned of treaſon againſt their own lawful Governors, thruſt from them fore 


againſt their wills, for any ſuch compliance? Aud is it not wonderful that this eminent nobleman ſhould become a preparative . 
to all the world ? | 
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XXIX. The Trial of the Lord MORLE Y, for Murder, 
April 30, 1666. 18 Car. II. 


<ez EMORANDUMS®, That upon Sa- 
WAA 19 turday the 28th of April, 1666, Anno 
N Eis Car. II. all the Judges of England, 

— :. myſelf, 7. X. Lord Chief-Juſtice 
of the King's-Bench , Sir Orlando Bridgman, Lord 
Chief-Juſtice of the Common-Pleas ; Sir Matthew 
Hales, Chief-Baron of the Exchequer ; my brother 
Atkins, brother Twiſden, brother Tyrell, brother 
Turner, brother Browne, brother Vindbam, brother 
Archer, brother Raynsford, and brother Morton, 
met together at Serjeant's-Inn in Fleet ſtreet; to 
conſider of ſuch things as might in point of Law, 
fall out in the Trial of the Lord Morley T; who 
was on the Monday to be tried by his Peers for a 
murder: and we did all za voce reſolve ſeveral 
things following, par. 1. Firſt it was agreed, that up- 
on the letter of the Lord High-Steward directed to 
us, we were to attend at the Trial in our ſcarlet 
Robes, and the Chief-Judges in their Collars of SS, 
which I did accordingly. But my Lord Bridgman 
was abſent, being ſuddenly taken with the Gout; 
the Chief-Baron had not his Collar of SS, having 
left it behind him in the Country; but we all were 
in ſcarlet, but no body then had a Collar of SS, 
but myſelf, for the reaſons aforeſaid, 

2. It was reſolved, that in caſe the Peers who are 
Triers, after the evidence given, and the Priſoner 
withdrawn, and they gone to conſult of their ver- 
dict, ſhould deſire to ſpeak with any of the Judges 
to have their opinion upon any point of Law, that 
if the Lord Steward ſpoke to us to go, we ſhould 

o to them; but when the Lords aſked us any que- 
ſlion, we ſhould not deliver any opinion, but let 
them know we were not to deliver any private opi- 


® Kelyng's Reports, page 53. 


before the Mankind, [ 


nion, without conference with the reſt of the Judges; 
and that to be openly done in Court. And this 
notwithſtanding the precedent in the caſe of the Earl 
of Caſtlebaven, was thought prudent in regard of 
ourſelves, as well as for the avoiding ſuſpicion, 
which might grow by private opinions, all reſolu- 
tions of Judges being always done in publick. 
3. Although we were not all agreed in the pre- 
cedent of the Lord Dacres caſe, cited by Sir 1 
Coke, in the Pleas of the Crown, p. 29. C 30. 
that the Judges may deliver any opinion in open 
Court, in the abſence of the Priſoner ; yet it was 
agreed, that if the Lord Steward ſhould, in open 
Court, demand any of our opinions in any thing; 
though in the abſence of the Prifocer, we were to 
ive anſwer to the queſtion, the Lord High-Steward 
ould demand of us; we being call'd to aſſiſt the 
Court, and the demand of any queſtion in ſuch caſe 
being referr'd to the diſcretion of the High- 
Ste ward. ES oe f 
4. It was reſolved by us all, that in caſe any of 
the Witneſſes which were examined before the Co- 
roner, were dead or unable to travel, and oath made 
thereof, that then the examinations of ſuch Wit- 
neſſes, ſo dead or unable to travel, might be read; 
the Coroner firſt making oath that ſuch examina- 
tions are the ſame which he took upon oath, with- 
out any addition or alteration whatſoever. f 
5. That in caſe oath ſhould be made, that any 
Witneſs who had been examined by the Coroner, 
and was then abſent, was detained by the means or 
procurement of the Priſoner, and the opinion of 
the Judges aſked whether ſuch examination might 
be read ; we ſhould anſwer, that if their Lordſhips 


were 


+ Fide Moc Reports; 621. Reſolved by all the Judges, that on a. Trial by Peers, the Priſoner cannot challenge any of the 


Peers that are returned on his Jury, 


5 


- 
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were ſatisſicd by the evidence they had heard, that 
the Witneſs was detained by means or procurement 
of the Priſoner, then the examination might be 
read ; but whether he was detained by the means 
or procurement of the Priſoner, was matter of fact, 
of which we were not Judges, but their Lord- 
ſhips. 
6. Agreed, that if a Witneſs who was examined 
by the Coroner be abſent, and oath is made that 
they have uſed all their endeavours to find him and 
cannot find him, that is not ſufficient to authorize 
the reading of ſuch examination. 

7. Agreed, that no words, be they what they 
will, are in Law ſuch a provocation, as if a man 
Kill another for words only, will diminiſh the offence 
of killing a man, from murder to be manſlaughter. 
As ſuppole one call another ſon of a whore, or give 
him the lye, and thereupon he to whom the words 
are given, kill the other, this is murder. But if 
upon ill words, both the parties ſuddenly fight, and 
one kill the other, this is but manſlaughter, for it is 
a combat betwixt two upon a ſudden heat, which 
is the legal deſcriggoin of manſlaughter *: and we 
were all of opinion that the Statute of 1 Fac. for 
ſtabbing a man, not having firſt ſtruck, nor having 
any weapon drawn, was only a declaration of the 
Common Law, and made to prevent the inconve- 
niencies of Juries, who were apt to believe that to 
be a provocation to extenuate a murder, which in 
Law was not. . ____ 

8. Agreed, that if opon words two men grow to 
anger, and afterwards they ſuppreſs that anger, and 
then fall into other diſcourſes, or have other diver- 
ſions for ſuch a ſpace of time as, in reaſonable in- 
tendment, their heat might be cooled, and ſome 
time after they draw one upon another, and fight , 
and one is killed, this is murder ; becauſe being at- 
tended with ſuch circumſtances as is reaſonably ſup- 
poſed to be a deliberate act, and a premeditated re- 
venge upon the firſt quarrel; but the circumſtances 
of ſuch an act being matter of fact, the Jury are 
Judges of thoſe circumſtances. 


Lord High-Steward's Commiſſion. 


Arolus ſecundus Dei gratia Ang. Scot, Fran. & 
Hiber. Rex, fidei Defenſor. & c. Chariſſimo 
Conſanguineo & Conciliario noſtro Ed wardo Comiti 
Clarendon Dom. Cancellar. Angliz Salutem. Scia- 
tis quod cum Thomas Dom. Morley & Mount- 
eagle nuper de parochia S. Egidii in campis in Com. 
Mid. coram nobis apud Weſtm. de felonia & mur- 
dr. per ipſum Thom. Dom. Morley & Mount- 
eagle commiſſ. & perpetrat. per Sacram. probor. 
& legal. Hom. Com. præd. indictat. exiſtit. Nos 
conſiderantes quod Juſtitia eſt Virtus excellens & 
Altiſſimo complacens, eaq; præ omnibus uti volu- 
mus, ac pro eo quod officium Seneſcalli Angliz cu- 
Jus preſentia pro Adminiſtratione Juſticiæ & execu- 
tione ejuſdem in hac parte firm. requiritur (ut acce- 
pimus) jam vacat, de fidelitate, prudentia provida, 
Circumſpectione & Induſtria veſtris plurim. confi- 
dentes, ordinavimus & conſtituimus vos ex hac cauſa 
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ſeneſcallum Angliæ ad officium illud cum omnibus 
eodem officio in hac parte debit. & pertinen. (hac 
vice) gerend. occupand. & exercend. Dantes & 
Concedentes vob. tenore preſentium plenam & ſuf: 
ficientem poteſtatem & authoritatem & mandat. ſpe+ 
ciale indictament. pred. eundem Thomæ Dom. Mor- 
ley & Mounteagle concernen. cum omnibus illud 
tangen. a delect. & fidel. noſtro Joh. Kelyng Milite 
Capital. Juſticiario noſtro ad placita coram nob. te- 
nend. & aſſign. in cujus Cuſtodia remanent, recipi- 
end. & illud inſpiciend, & ad certos diem & locum 
goes ad hoc providitis ipſum Thomæ Dom. Morley 
Mounteagle coram vobis evocand. & ipſum ſu- 
perinde audiend. & examinand. & reſpond. compel- 
lend. ac fine debito terminand. Nec non tot & to- 
ties Dom. proceres & Magnates hujus regni noſtri 
Angl. ejuſd. Thomæ Dom. Morley & Mounteagle 
pares per quos rei veritas in hac parte melius ſciri 
poterit ad diem & locum pred. ex cauſa pred. coram 
vobis comparere aſtringend. veritateq; inde comper- 
ta ad Judicium per vos inde Seneſcall. noſtrum An- 
f in hac parte reddend, ſecundum Legem & Con- 
uetudinem regni noſtri Angliæ (hac vice) verſus 
præfat. Thomam Dom. Morley & Mounteagle pro- 
cedend. ſententiend. adjudicand. & Executionem in- 
de fieri præcipiend. Ceteraq; omnia & ſingula qua 
ad officium Seneſcalli Angliæ in hac parte pertinent 
& requiruntur (hac vice) faciend. exercend. & ex- 
equend, Et ideo vob. mandamus quod circa præ- 
miſſa diligenter intendatis ac ea fac. & exequamini 
in forma pred. Damus autem univerſis & ſingulis 
Ducibus, Marchionibus, Comitibus, Vicecomitibus 
Baronibus, & aliis Officiariis, Miniſtris & Ligeis 
noſtris quibuſcunq; tenore præſentium firmiter in 
Mandatis quod vobis in executione præmiſſorum in- 
tendentes ſint conſulentes, aſſiſtentes, obedientes & 
auxiliantes in omnibus prout decet. Mandavimus 
enim præfat. Capital. Juſtiar. noſtro pred. quod In- 
dictament. pred. cum omnibus illud tangen. ex 
cauſa pred. vobis deliber. Mandavimus etiam Lo- 
cumtenenti noſtro Turris noſtr. London. ſive ejus 
Deputat. ibidem quod ad certos diem & locum quos 
ei ſcire fac. præfat. Thomam Dom. Morley & 
Mounteagle coram vobis venire fac. In cujus rei 
Teſtimonium has literas noſtras fieri fecimus paten- 
tes, teſte meipſo apud Weſtm. duodecimo die A- 
prilis Anno Regni noſtri decimo octavo. 


Per ipſum Regem propria manu nat. 
Barter. 8 
Breve de Certiorari. 


\Arolus ſecundus Dei gratia dilect. & fidel. no- 
ſtro Joh. Kelyng Milit. Capital. Juſtic, noſtro 
ad placita coram nobis tenend. aſſign. Salutem. Vob. 


mandamus quod quoddam Indictament. de Felonia 


& Murdro unde Thomas Dom. Morley & Mount- 
eagle nuper de parochia S. Egidii in Campis in com. 
— Midd. in noſtra curia coram nobis apud 
Weſt, indictat. exiſtit, & penes vos in cur. noſtra 


jam, remanen, cum omnibus ill, tangen. 9 
| On- 


'® Vide Crompton's EN 23. a. b. Two play at tables, and fall out ſuddenly, and one with a Dagger kill the other. If 


there be a quarrel, a reaſonable time be 


they preſently go into the field and fight, 


But if two fall out ſuddenly, and before any blows, preſently appoint to go to the field and fight, 
by chooſing a fit place to fight, their reaſon was above their paſſion, 


- ts murder; becauſe it appeareth 
Vide Crompton's Juſtice, page 25. 


re they fight, it is murder. ; 
t Two fall out ſuddenly, and fight 2 and one kill the other, it is but manſlaughter: ſo if after they have 


uarrelled, 


kills the other, tis but manſlaughter ; for all is one continued act of fury. 
1er p Bag ping e e 


and ſo a deliberate act. 
5 


* 


— 
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Conſanguineo & Conſiliar. noſtro Edwardo Co- 
miti Clarendon, Cancellar. noſtro Angl. & hac vice 


Seneſcallo Angl. ſub ſigillo noſtro deliberetis indi- 


late, una cum hac brevi ut ipſe Seneſcallus inſpectit 

Indictament. præd. & ceteris ill, tangen. ulterius 

inde (hac vice) fieri fac. quod de jure & ſecundum 

Legem & Conſuetudinem regni noſtri Angl. firmit. 
faciend. Teſte, &c. 3 

5 Barker. 


Breve de wende fac. 


rolus ſecundus, &c. dilecto & fidel. noſtro 

Joh. Robinſon Militi & Baronetto Locumte- 
nenti Turris noſtr. London. vel. deputat. ſuo ibidem 
Salutem. Vobis mandamus quod Thomam Dom. 
Morley & Mounteagle nuper de parochia S. Egidii 
in Campis in com. noſtro Midd. de Felonia & Mur- 
dro indictat. & veſtra in Cuſtodia infra Turrem no- 
ſtram London. pred. detent, coram Chariſſimo 
Conſanguieo & Conſiliar. noſtro Edwardo Comiti 
Clarendon Dom. Cancellar. noſtro Angl. & hac 
vice Seneſcallo Angliz ad certum diem & locum 
quos idem Seneſcallus vibis ſcire fac. ſuper præ- 
miſſis reſponſur. ſalvo & ſecure venire fac, Et hoc 
nullatenus omittatis. Teſte, &c. 

| | Barker. 


Dwardus Comes Clarendon Dom. Cancellar. 
Angl. & hac vice Seneſcallus Ang]. Job. Ke- 

lyng Militi Capitali Juſtic. Dom. Regis ad placita 
coram ipſo Rege tenend. aſſign. Salutem. Virtute Li. 
terarum Dom. Regis Patentium mihi direct. vobig 
mando firmiter injungend. quod quoddam Indifta_ 
mentum de Felonia & Murdro unde Thomas Dom 
Morley & Mounteagle nuper de Jones S. Egidi i 
in Campis in com. Midd. in cur. Dom. Regis coram 
ipſo Rege apud Weſtm. indictat. exiſtit, & penes 
vos in cur. præd. jam remanen. cum omnibus ill. 
tangen. adeo plane & integre prout coram dicto 
Dom. Rege nuper capt. fuit quocunq; nomine præd. 
Thomas Dom. Morley & Mounteagle nuncupetur, 
in eodem coram me præfat. Seneſcallo ſub ſigillo 
veſtro apud Weſtm. in 7 17 Aula placitor. ibidem 
die Lune (viz.) triceſimo die inſtantis menſis Aprilis 
ad horam octavam ante meridiem, ejuſq; diei libe- 
retis una cum hoc præcepto ut ulterius inde fieri ſa- 
ciam. quod de jure ac ſecundum Legem & Conſue- 
tud. Regni Ang]. ſuerit. faciend. Dat. ſub ſigillo 
meo apud Weſtm. 14 Die Aprilis Anno Regni 
Dom. Caroli ſecundi, Dei gratia Angl. Scot. Fran. 
& Hiber. Regis fidei Defenſoris, &c. decimo octavo. 


Por Seneſcallum, 
Fanſhaw, 


Dwardus Comes Clarendon Dom. Cancellar. 

& Ang}. hac vice Seneſcallus Angliz Joh. Ro- 
binſon Militi & Baronetto Locumtenenti Dom. Re- 
Turris ſuæ London. vel Deputat. ſuo ibidem 
utem. Virtute Lieterar. Dom. Regis Patent. mi- 

hi direct. tibi mando firmiter injungendo quod Cor- 
pus Thomæ Dom. Morley & Mounteagle nuper de 
hia S. Egidii in Campis in com. Midd. in Pri- 
Dom. Regis ſub Cuſtodia tua detent. ut dicitur, 

una cum cauſa detentionis ſuz quocunq; nomine 
idem Thomas Dom. Morley & Mounteagle in eo- 
dem cenſeatur, habes coram me præfato Seneſcallo, 
apud Weſtm. in magna Aula placitor. ibidem die 


for Murder. 
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Lunæ (viz.) 30. die inſtantis menſis Aprilis, ad 
horam octavam ante meridiem ejuſdem diei, ad fub- 
Jiciend, .& recipiend. ea omnia que Cur, Dom. Re- 
gis de eo tunc ibidem conſideraverit, in hae parte, 
& habeas ibi tune hoc præceptum. Dat. ſub figillo 
meo apud Weſtm. 14 die Aprilis, Anno Regi 
Dom. Car. ſecundi Dei gratia Angl. Scot. Fran. & 
Hiber. Regis Fidei Defenſoris, &c. 18. a 


N 


Per Seneſcallum, 
Fanſbatv. 

7 Comes Clarendon Cancellar. Angl. 

hac vice. Seneſcallus Angliæ Rogero Harſnetr 
Army ſervien. Dom. Regis ad Arma Salutem. Vir- 
tute Literar. Dom. Regis Patent. mihi direct. tibi 
mando firmiter injungendo quod ſummoneas tot & 
toties Dom. Proceres & Magnates hujus Regni 
Angl. Thomz Dom. Morley & Mounteagle nuper 
de parochia S. Egidii in Campis in Com. Midd. Pa- 
res per quos rei veritas de Felonia & Murdro unde 
idem Thomas Dom. Morley & Mounteagle indic- 
tat, exiſtit, melers ſciri potuit quod ipſi perſonalit. 
725 coram me præfat. Seneſcallo apud 
Weſtm. in Com. Midd. in Magna Aula pfacitor. 
ibidem die Lune (viz.) 30 die inſtantis Menſis 
Aprilis ad horam octavam ante Meridiem ejuſdem 
diei ad faciend. tune & ibidem ea quæ in hac parte 
fuerint faciend. & habeas ibi tune nomina ptediftor. 
Dom. procerum, & Magnat. & hoc præcept. Dar, 
ſub ſigillo meo apud Weſtm. &c. 


T HE Lord- Chancellor being then Lord- 


Steward, came from Morceſter-bouſe in his 
coach, having (beſides his uſual attendance) Sir 
Jobn Eaton, his Majeſty's chief Gentleman-Uther, 
carrying a white ſtaff nine foot long; and Sir Ed- 
ward Walker, Garter King at 'Arms in his Coat of 
Office, attending on him. And he was met at H. 
minſter-ball-gate with five Maces more, who all went 
before him into the Court, where he took his place 
in a Chair of State; the five n themſelves 
on each ſide of the State; and Serjeant Le vent 
into the body of the Court, and there laid down his 
Mace; and he ſupplied the place of Marſhal or 
Crier of the Court. Sir Fobn Eaton with the white 
Staff, and Sir Edward Walter ſtood at the lower- 
end of the State; Sir Jobn Eaton on the right- hand 
4 "= Lord-Steward, and Sir Edward Walker on 
the left. 

The Clerk of the Crown in Chancery, ſtandit 
at the lower- end of the Court, with three obeiſances 
coming up to the Lord - Steward, on his knee pre- 
ſented the Commiſſion unto him. | 

Sir Thomas Fanſbaw, Clerk of the Crown in the 
Xing s- Bench with the like reverence, came and re- 
ceived the Commiſſion from the Lord-Ste ward, and 
returned to his place in the midſt — the Court. 

Serjeant Lee, after an O- yes, made Proclamation, 
viz. the Lord High-Steward of England, doth 
command all perſons to keep filence, while his Ma- 


jeſty's Commiſſion is reading. 


Sir Thomas Fanſhaw read the Commiſſion. 

Then Sir Jobn Eaton and Sir Edward Walker 
—_— the white Staff between them, on the knee 
preſented it to my Lord-Steward, and he delivered 


it 
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it back to Sir John Eaton, who placed himſelf with 
it on the lower-end of the State, on the right-hand 
of the Lord-Steward, and Sir Edward Walker on 
the left, on a ſeat even with the body of the Court, 
having a ſpace between them for the Lord-Steward 
to ſee the  — ne on which ſeat alſo ſat the Clerk 
of the Crown in Chancery, and Mr. Kips, the Seal- 
bearer, the Seal being laid at the lower-end of the 
State before the Lord-Steward. 

Or yes again, and Proclamation made; The Lord 
High-Steward of England doth command all per- 
ſons whatſoever, except Peers, Privy-Counſellors, 
and Judges to be uncovered, 

Serjeant Barcroft called to make return of the 
ept to him directed, who came into the body 

of the Court, and delivered it to Sir Thomas Fan- 
ſhaw, and he read the return on the backſide of the 


precept. 

O-yes again, and the Lords required to anſwer to 
their names. 

The Lords Triers called by the liſt, Mr. Water- 


Bouſe, aſſiſtant to Sir Thomas Fanſhaw, reading their 
names, and Serjeant Zee calling. 


John Lord Roberts, Keeper of the Privy-Seal. 
Edward Earl of Mancheſter, Lord-Chamberlain. 


Henry Lord Arlington, Secretary of State. 
Aubery Earl of Oxford, Thomas Viſcount Fal- 


William Earl of Bedford. conbridge. | 
James Earl of Suffolk. Jobs Viſcount Mor- 
Richard Earl of Dorſet. daum. | 
Jobn Earl of Exeter, Philip Lord M barton. 


John Earl of Bridgwater. William Lord Paget. 
James E. of Northampton. William Lord Maynard, 
Henry Earl of Peterbo- Francis Lord Newport. 


rough. © Jobn Lord Lucas. 
— Earl of Thanet. Charles Lord Gerrard. 
Nicholas Earl of Scar/- Jobn Lord Berkley. 

dale. Horatio Lord Townſhend. 


Jobn Earl of Bath. Antbony Lord Aſbley. 
William Earl of Craven. Jobn Lord Freſbevile. 


O-yes again, and the Lieutenant of the Tower 


called, to make return of his precept, and bring in 
his Priſoner. | 

The Priſoner brought to the Bar, and the precept 
delivered to Serjeant Lee, and by him to Sir Thomas 
Fanſhaw, who read the return on the backſide of 


the precept. 
Then the Lord-Steward made a ſpeech to the 


Priſoner, telling him the cauſe of his being brought 


thither. 0 
The Indictment read by Sir Thomas Fanſbaw, and 
the Plea made in the King's-Bench, where he had 
pleaded Not guilty, and put himſelf upon his peers. 
Then the -Steward made a (by way 
of charge). to the Peers. 
O-yes, and Proclamation made; If any will give 
evidence for our ſovereign Lord the King, againſt 
Thomas Lord Morley and Mounteagle, they ſhall be 
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heard; the Priſoner ſtands at the Bar upon his deli- 
verance. 

. Lord-Steward ſaid, he heard the Lord Morley 
was lame, and therefore bid the Lieutenant of the 
Tower ſet a chair for him to eaſe himſelf. 

Lord Morley deſited to be heard, but the Lord. 
Steward told him, that it was uſual to hear the evi. 
dence firſt, and after that he might and ſhould be 
2 any thing he had to offer; whereupon he ſat 

own. 

Serjeant Glynn, the King's eldeſt Serjeant opened 
the Indictment, then Mr. Attorney-General Pal. 
mer. 

Several Witneſſes examined ; the Priſoner aſking 
them what queſtions he pleaſed. | 

Two Witneſſes ſwore, that the Lord Morley run 
him into the head. | # 

One Witneſs ſwore a former grudge *. 

Another, that when he had run Mr, Haſtings 
through the head, he ſwore God-damme, I promis'd 
thee this, and now I have given it thee. And that 
the quarrel begun at the Fleece-Tavern about an Half 
2 that the Lord Morley ſaid, he had laid 

own. | 

Mr. Solicitor-General Finch deſired the depoſi- 
tions of ſome Wirneſſes taken before the Coroner, 
(who were ſince dead) might be read ; which the 
Priſoner oppoſed, deſiring that no evidence might 
be given againſt him, but face to face. 

The Lord-Steward demanded the opinion of the 
Judges, who by the Lord Chief-Juſtice Kehng de- 
livered their opinion; that upon proof made that 
the Witneſſes were dead, and oath by the Coroner, 
that the depoſitions were unaltered, they ought to 
be read; which was done. | 

The depofitions of three Witneſſes read. 

Serjeant Maynard deſired, that the depoſitions of 
a material Witneſs taken at the — vp, mY 
(who had now abſented himſelf, ſo that they could 
not find him) might be read. 

The Priſoner oppoſed it, and the opinion of the 
Judges being required ; the Lord Chief-Juſtice de- 
livered the opinion, That if the Court upon any 
evidence were ſatisfied, the Witneſs was withdrawn 
by the procurement of the Priſoner, the depoſition- 
ought to be read, otherwiſe not. Whereupon 

Thomas Harding ſworn, depoſed, that Thomas 
Snell, his apprentice was lately run away from him, 
and that his fellows ſaid, he told them, before he 
went away; that the Lord Marley's Trial was to be 
ſhortly, but he would not be there. | 

The Court not thinking this evidence ſufficient, 
the ſition was not read. | 
Lord Morley deſired ſome witneſſes might be 
heard on his fide, on his behalf, who were admit- 
ted, but not upon oath. | | 

Lord Morley heard to ſay what he pleaſed for 
himſelf, | 

: Mr. Sollicitor ſumm'd up the evidence as follows,” 


VIZ. 
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* Mr. Hoftings and his brother had ſome time before met Lord Morley in the firect, and groſaly affronted him; whereupon Lord 
Morley complain'd to the Houſe of Peers, who order'd them firſt into cuſtody, and then committed them to the Tower, from 
— 2 who diſcharg d them upon their entring into Recognizances for their good behaviour. Yide | 


whenc I 
Lords — of that time. 


— 


1666. 


| April 30, 1666. 

The Speechyof Sir Heneage Finch; Knt. the 
King's Sollicitor-General, at the Trial of 
the Lord Morley (the Earl of Clarendon, 
Lord-Chancellor, being then Lord High- 


Steward of England, pro tempore) who 
ſumm' d up the Evidence, &c,* | 


HAT a man is ſlain, is not denied by my Lord 
Morley: the manner how it came to paſs, we 
have proved for the King. His Lordſhip hath en- 


deavoured by his witneſſes, to difference the caſe in 


ſome circumſtances : the queſtion will now be re- 
duced to this; whether this fact be murder, as it is 
charg'd upon him in the Iadictment, or any leſs 
offence than that; in which I ſee, my Lord Morley 
placeth his hopes, that it will fall. My Lord, be- 
cauſe that this is a queſtion of Law, ariſing from 
fact; I will, with your Grace's permiſſion, and the 
favour of my Lords the Peers, preſume in the 
firſt place, to lay down ſome principles, or conclu- 
ſions in Law, wherein, I think, I am not deceived; 
and would be loth to prevaricate in a caſe of blood. 
And when I have laid down the concluſions, I ſhall 

roceed to apply them to the fact now in proof be- 
ore you, and compare it to ſuch a proof, as his 
Lordſhip hath produc*'d. There are in Law but 
three cales imaginable, which are any way capable 
of excuſe for the death of a man. Theſe are, Firſt, 
when a man kills another in his own defence. Se- 
cond, when he doth it upon miſadventure, and meer 
accident. Third, when he doth it in heat of paſ- 
ſion, or any ſudden adventure, (for that which is 
done in proſecution of Juſtice, hath no affinity with 
the preſent queſtion). The two firſt of theſe do 
excuſe 4 Toto, tis not ſo much as felony ; the laſt 
@ Tanto, tis felony, but within Clergy, But 
yet, my Lord, the Common Law, the antient 
Common Law of England, would not endure to 
hear of any excuſe at all for the death of a man. 
By the antient Law, before the Statute of Marl. 
bridge, he that killed a man in his own defence; and 
after that till the ſtatute of Glouceſter, he that had 
killed a man by the moſt innocent misfortune in 
the world (the glance of an arrow, or any thing elſe 
- than that) muſt have died for it, as a murderer. 
For, murder is a (in ſo contrary to the genius and 
temper of the Engliſh nation, that whatſoever 
looks but like it, hath ever been proſecuted by our 
Law, by a moſt ſtrict and ſpeedy vengeance. 
When the Law began to let in ſome kind of excuſes 
in theſe caſes, yet they were circled in with as wary 
cautions and obſervations; and bound and limited 
with as nice diſtintions and differences, as could be. 
And therefore, he that kills a man ſe defendendo, 
mult not plead, that he did it ſo z but he muſt plead 
not guilty: for it is a maxim in the Law, that the 
death of a man can never be juſtified ; nay, the Jury 
cannot find him to be ſe defendendo, but they mult 
find the ſpecial fact, and leave it to the Court to 
judge, whether it were ſe defendendo, as in circum- 
ſtances, For if the fact be ſo, that the man did not 
fly to the wall, or his laſt 1cſuge, before he did 

ive the mortal wound, he is a felon ſtill. He that 
Fills a man by accident, or miſadyenture, muſt 
take care, that the action he was about, were ab- 
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ſolutely lawful and nec 
an unneceflary meddling with edge-tools, or fire- 
arms; if there were unneceſſary recreation in the 
act, which produc'd this event, he is reſponſible to 
the Law for the utmoſt conſequence. And at this 
day, if a man that kills another in the city, eſcapes 
out of the city, the city is to be amere'd for letting 
a notorious malefactor eſcape. Hitherto your 
Lordſhips ſee, that in theſe two caſes, which are 
molt pardonable of any, yet the Law is very ſe- 
vere z and therefore in caſes of an higher nature, 
it'is ſtill more rigorous. Now becauſe the of 
this caſe, is, that it will end in manſlaughter, and 
becauſe that manſlaughter is only diſtinguiſhed from 
murder, in that it is not deſigned, but otherwiſe, 
it is in itſelf an act as wilful and as violent, (though 
not ſo malicious) and ſo borders upon murder: I 
ſhall proceed to ſhew your Lordſhips how the Law 
watches upon manſlaughter, with all the jealouſies 
and circumſpeRions imaginable z and therefore, it is 
an undoubted N of Law (and all the men in 
England hold t 
if it were otherwiſe) if any man ſhall meet a man 
in the ſtreet, and kill him without any viſible provo- 
cation, the Law ſuppoſeth there was malice prece- 
dent, and judgeth this act murder. Secondly, as it is 
murder, to kill without any provocation, ſo if the 
provocation be ſlight and trivial, it is all one in Law, 
as if there were none. For the Law of England al- 
lows no man, to value himſelf at ſuch a rate, as if 
the blood of his neighbour were a fit ſacrifice to ex- 
piate every mean and ſlight affront. This was the 
caſe, that fell out in the time of the moſt reverend 
Chief-Juſtice, the Lord Popham : A Gentleman of 
Kent came by another, and made wry mouths and 
laugh'd, and made ſuch ſigns as uſually put men in- 
to paſſion ; the other preſently fell upon him and 
killed him; and my Lord Chief-Juſtice Pophamand 
his brethren, deliver'd their opinions, that it was 
murder : for this was not a competent provocation, 
and the man was hang'd upon an appeal of- murder. 
Thirdly, as no provocation makes it murder, and a 
flight one, is all one with none; ſo if the provoca- 
tion be great and high, and ſuch, as might be ca- 
pable of excuſe in itſelf, yet if a man be not ſlain in 
the very heat and bent of paſſion ; if there be any 
interval of time, as a night's reſt, and ſleeping up- 
on it, the Law knows no ſuch period: but if there 
be ſuch an interval, that the Law ſuppoſes the blood 
might, and ought to have been cool'd again; that 
2 might _ _ to . and then he 
s on the perſon that gave him the provocation, 
that which was paſſion hs firſt, is malice at the 
laſt ; and that which would have been manſlaugh- 
ter then, is murder now. This I ſubmit to your 
Lordſhips judgments, who hear me now; and if 1 
did not think the Law was clear in theſe points, I 
would not preſume to affirm it in ſo great and ſo- 
lemn an aſſembly. To come to the matter of fact; 
I deſire your Lordſhips to conſider what Mr. Ha- 


ſtings hath done, and what he hath ſuffered. Fin, 


there 
r 
— five nd to tell him what the 
His Lordſhip makes his defence, that 
Peers will conſider, that there is no other 
tion than the half crown. I am ſorry for it. 


= to be ſo little of provocation, that the 


el was. 
hopes his 
voc a- 
am ſure 
the 


Þ Taken from the Norfolk Colleftion, in the Royal Society Library. 
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eſſary too: for if there werk 
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the Laws of England, allow no man to take away 
another's life for half a crown, without being guil- 
ty of murder. The firſt thing that is ſaid Mr. 
Heftings ſhould do, is this: he is in a manner ſuſ- 
pected, and hears my Lord quarrel about an 
half crown, and faith, I wonder a perſon of honout 
ſhould make ſuch ado about an half crown, and 
then throws down four half crowns upon the table 
to make ſatisfaction: preſently ſwords are drawn, 
and Mr. Brommidge draws his firſt, and hectors it 
for my Lord: then they are put up again; there 
is one interval, and recollection of time; My Lord 
| Proceeds to quarrel with Mr. Haſtings, and calls his 
- fins to remembrance z and knowing that Mr. Ha- 
ſtings had been guilty of killing a man not long be- 
fore, preſently tells him, we come not here to ſtab 
folks; which was a bitter reply. Mr. Haſtings is 
grieved to ſee himſelf ſo openly reproached by my 
Lord, and could not chuſe but tell him, he was a 
Gentleman, (and ſurely Haſtings is a confeſs'd Gen- 
tleman, and a noble name in this Kingdom, and 
always muſt be) but at laſt goes a little farther, 
and faith; as good a Gentleman as my Lord. 
This is not comparable to laughing at my Lord, 
nor to making wry mouths ; and yet if Haſtings 
had done this, and his Lordſhip had killed him for 
it, he had ſtood guilty of murder. Obſerve, 1 
beſeech your Lordſhips, how Mr. Haſtings is trea- 
ted, he is four times drawn upon, twice by Brom- 
midge in the houſe; in the ſtreet, Brommidge draws 
upon him again; and juſt under the arch in Lincolna- 
Inmn-fields he draws the fourth time. Now faith 
Mr. Haſtings, 1 have no quarrel to you, Captain, 
if there be any, it muſt be diſputed between me 
and my Lord. This is not ſuch a ſpeech to make 
a quarrel, but to prevent one; what could a Gentle- 
man do leſs, that found himſelf four times aſſaul- 
ted? For if he would decline the quarre}, the beſt 
way was to put Brommidge out of the caſe, as a 
likely expedient ; when that would not do, to the 
field they come. And here, my Lord Marley 
hath produced ſome witneſſes, who being not to be 
ſworn, have faid freely, that Mr. Haſtings preſs'd 
Lord to fight, and ſaw him draw, and attack with 
tke three on the other ſide. Street ſaid, he reſolved 
to fight my Lord; and another, that my Lord 
ſaid he would not fight. This they bring, to make 
my Lord Marley purely paſſive, and only drawn 
to fight. Under | favour, we muſt ſubmit to the 
judgment of your Grace, and your Lordſhips, his 
Peers. . The thing, that is ſaid here, is not proba- 
ble. *Tis plain, Mr. Haſtings had ſaid, he would 
give any man five pounds, that would tell him what 
the quarrel was : would he that knew no quarrel, 
have the blood. of my Lord Mzerley ? But then, 
compare this with the witneſſes, which we have 
brought, and ſworn ; all three expreſsly ſay, they 
ſaw the fight, and the beginning of it. But with 
ſubmiſſion to your Grace, a fight it cannot be cal- 
led; in truth, it is a direct aſſaſſination : for three 
witr«fles ſwore, there were two upon one all the 
- while 3 viz. upon Mr. Haſtings, And Mr. Haſtings 
being thus preſs d, ſteps back to get a little ground; 
then my Lord takes him at the advantage, and ſhor- 
tens his ſword, and run him in the head. Now they 
that ſay, my Lord Morley went away firſt towards 
his own houſe, have forgot that he came back again 
and killed the man, I preſs this caſe upon the-bare 
want of provocation, becauſe the conſequence is 
great in Law: I preis ir, as if the proof were to be 
ſet here, and no more were to be ſaid ; and do pre- 
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ſume to affirm, it is malice in the Law, and mur- 
der in his Lordſhip. But yet we ſhall not reſt 
here; but if we go a little farther, your Lordſhips 
will fee, here is malice apparent, malice confefs'd, 
and moſt evident. As foon as Mr. Heſtings was 
lain, my Lord Morley, with a moſt deſperate im- 
precation, throws the ſword upon him, God damr- 
me, there you lie. Another ſwears his Lordſhip 
ſaid, I have promiſed, and now you have it. Can 
your Lordſhips doubt now, whether my Lord 
killed Mr. Haſtings with a deliberate hatred ? You 
ſee, he confeſſeth, it was in diſcharge of a promiſe 
and my Lord is to be believed againſt himſelf. 
And the brother of the Gentleman hath made a ſad 
comment upon theſe words, and tells us, how the 
promiſe aroſe, and how it came to be perform'd. 
Mr. Haſtings tells his brother, that he once had the 
unhappineſs to have a quarrel with my Lord, 
many years ago, almoſt ten; and that fighting 
with my Lord, he had the misfortune to give him 
an hurt; and though the witneſs ſpeaks only out 
of his brother's mouth, yet he teſtifies, that his 
brother told it him in the anguiſh of his ſpirit, as a 
ſecret that troubled him, and which he did not tell 
out of deſign, but by way of lamentation. And 
yet if Mr. Haſtings had been found bleeding in the 
field, and been afked who kill'd him, and had ſaid, 
my Lord Morley had (lain him; it had been good 
evidence, though no other witneſſes were, and 
though it came out of his own mouth. The brother 
ſwears farther, that my Lord Morley coming by 
and his brother paying his Lordſhip due reſpect, 
my Lord — it with ſo much contempt, that 
his brother ſaid preſently, he knew not what it 
meant, I doubt he bears me a grudge. This was 
a year and an half before his death; but within a 
quarter of a year before, the witneſſes ſay, his 
brother, his father, and my Lord, were at an ale- 
houſe ; no ſooner was his brother gone down ſtairs, 
but when he came up again he finds my Lord, with 
a ſword drawn, and ſwears that his brother then told 
him, that my Lord was always urging him to 
drink ; and then would ſeek all 7 5 he could 
to give and take offence. So then, it feems, it was 
my Lord's cuſtom to urge Mr. Haſtings, and to give 
him frequent provocations, as if he had fought an 
occaſion for manſlaughter, that he might kill him 
within the protection of the Law. This is the 
moſt deſperate compheation of malice, that can be. 
To this purpoſe, I Wal preſume to put a caſe 
(which our books ſpeak) and which will highly 
concern the point, in this caſe. If my Lord Mor- 
ley had fled to the wall, and had lain Mr. Haſtings 
when he had fled to the wall, that would not have 
ſerv*d his turn, as this caſe is; for our books tell 
us of one, who bore malice to another, and then 
provok'd him to draw his ſword; · ſceing the ſword 
drawn, he fled away, to tempt the adverſary to purſue, 
and ſtill retir'd till he came to the wall; now ' ſee- 
ing himſelf at his laſt refuge, he thought to kill him 
legally and ſafely in his own defence. But ſince 
the pretence of Law was but an art to diſguiſe the 
malice of his heart, which he now executed freely, 
the book ſays it was murder: ſo *twill be here. 
Your Lordſhips will give me leave on this occaſion, 
to tell you, that it is cither the misfortune, or the 
juſt reproach of ſome Governments in foreign 
States, that there are places abroad, where murder 
is a Cheaper fin than theft ; and the ſame people, 
that will riſe up in arms as one man, to purſue a 


pilferer, will yet make a lane through the midſt of 


them, 


* 
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tiores ſunt bomiuum cædeg quam nativitates. 
however it be in theſe Commonwealths, yet we, 
who have the happineſs to live under a monarchy, 
(the belt of Governments) and under a King (the 
belt ol monarchs) have all our lives ſecur'd to us, 
by his Majcity's own royal and immediate protec- 
tion; and therctore no corruption of manners will 
ever be able, to bring this fin into faſhion and cre- 
dit amongſt us, nothing will ever naturalize it here. 
do acknowledge to your Lordſhips (tor why 
ſhould I conceal any thing that makes for my Lord 
Merley's adyantage?) I do confeſs that an affront, 
or-indignity offered to a Peer, is much more hei- 
nous, than that which is offered to a private Gentle- 
man. But | muſt needs ſay withal, that the Law 
hath provided another manner of reparation for a 
Peer, than that which it gives a Gentleman. The 


ſame words that bring ſpoken of a Gentleman, will 


bear no kind of action, when they are ſpoken to a 
Peer, become Scandulum Magnatum. The Peer re- 
covers great damage; the King inflicts fine or im- 

riſongient: ſo that upon the matter the offender is 
a in chains, and brought and laid at my Lord's 
feet. 
by the Law, to avenge himſelf by his ſword, is a 
moit unpardonable excuſe: I do not pretend, I do 
not offer to ſay, that the killing of a man, is more 
capital in caſe of a Peer, than would be in the Caſe 
of a private Gentleman: but I do preſume to af- 
firm, chat no provocation in the world, can make 


that co be but manſlaughter in the caſe of a Peer, 


that would be murder in the caſe of a Gentleman; 
that is this caſe. Will your Lordſhips therefore 

ive me leave to turn the tables, and ſuppoſe Mr. 
Haſtings had killed my Lord Moriey, upon ſo ſlight 
and groundleſs a pretence; as ſuppo;e, my Lord 
Mirley, in his + an, had with grief of heart 
complained to his brother, that Mr. Haſtings did 
bear him a ſecret hatred, becauſe in a former com- 


bat, his Lordſhip had worſted Mr. Haſtings, and 


given him an hurt: Suppoſe, my Lord Marie had 


long before this complained farther, that he ſaw the 
effect of Mr. Haſtings's malice upon every occaſion, 
and when his Lordſhip did but offer to ſalute Mr. 
Haſtings, and give him a reſpect, Mr. Haſtings re- 
ceiv*d it ſullenly and unmannerly, and return'd it 
with contempt; ſuppoſe that his Lordſhip had 
complain'd farther, that Mr. Haſtings did nothing 
but ſec k occaſions and pretences of a quarrel; and 
ſuppoſe that within a quarter of a year of my Lord 
Mzrley's death, Mr. Haſtings had been found in an 
alchouſe, with my Lord Morley, and had there 
drawn his ſword upon my Lord; and then my 
Lord had complain'd to his brother, that he did be- 
lieve Mr. Haſtings would do him ſome miſchief, 
ſome time or other: And ſuppoſe, after all this, 
that my Lord Morley had been ſlain juſt in ſuch a 
manner, as Mr. Haſtings hath been, would your 
Lord{hip, would the Kingdom have thought this a 
ſufficient account for noble blood, if Mr. Haſtings 
had, been only found guilty of manſlaughter, and 
elcap'd by his Clergy, and a burning in the hand? 
My Lords, the quality of an offender may ſetve to 
inhance the crime; but ſince the world ſtood, it ne- 
ver was counted any abatement. ' The ſame duty to 
1 N * ſame obedicnce to his Laws, the ſame 
ol. VII. Ho 
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them, for the man-ſlayer to eſcape. Hence it comes 
to pats, that men are Nain every day for any thing, 
for nothing inſomuch that a learned Civilian! wri- 
ting of thole Kepublicks, tells us plainly, Frequen-- 


But 


Now for him, whoſe honour is thus guarded 
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reverence to human nature, the ſame. care to avoid 
effuſion of chriſtian blood is expected from a Lord, 
which is requited from the meaneſt Commoner of 
England. Tis the caſe of all the people of Eng- 
land, who are highly concert n'd in the preſent exam- 
ple; if they put their truſt in the Law, as the great 
avenger of blood in the world; and once find them- 
ſelves deceived, who knows the conſequence that 


may follow ? What feuds in private families ? 


What mafſlacres it may produce at Jaſt ? And there- 
fore, no doubt, but all the Kingdom will obſerve, 
and mark the iſſue of this day; and will be curious 
to know, what will become of a Lord, in whoſe 
eyes the bloed of a Gentleman hath been ſo vile 
and inconſiderable; if it were poſſible, I ſay, if it 
were poſſible, that ſo great a Tribunal as this, 
ſhould either miſtake the fact, or miſunderſtand the 
Law, what Judicature is there left on this ſide Hea- 
ven, for mankind to rely on? I pretend not to ag- 
ravate the matter: this is the place where no de- 
teſtation of the crime, no paſſion of the Proſecutor, 
and no compaſſion of your Lordſhips towards a 
Peer of the Realm, is to have any ingredient in the 
verdict. And therefore, having obſerv'd to your 
Lordſhips, that there is malice imply'd by the Law, 
and in a manner conteſs'd by the party, beſides the 
direct and formal malice, which hath been prov'd ; 
I ſhall-now- ſubmit all to the Judgment, which the 
Law hath wiſely placed in your Lordſhips moſt no- 
ble breaſts ; with this only conſideration, tis the 
voice of blood that crieth, I know your Lordſhips 
will give it ſuch an audience as it ought to have 
ſuch an audience as may quiet it, and keep it from 
crying any more ; ſuch an audience as may eleanſe 
the land from blood, and be a means to continue to 
your Lordſhips that due veneration, which all men 
have to your Lordſhips moſt righteous and impar- 
tial proceedings. r 


After him Serjeant Maynard ſpoke. 

Lord - Steward defired the Lords to withdraw in- 
to the Court of Wards, and conſider of their evi- 
dence z but he did ſum not up the evidence. 

Lieutenant of the Tower bid to withdraw his Pri- 
ſoner, 

The Lords and the Priſoner being withdrawn; 
Serjeant Lee brought wine and biſkets to the Lord- 
Steward, and then round the Court, . 

The Lords ſtayed about three hours, and then 
returned into the Court, and took their places. 

Sir Thomas Fanſbaw firſt called them according 
to their precedence; and all being preſent, he then 
called them again, beginning with the loweſt, who 
anſwering to his name, aer 

The Lord-Steward aſked him, ſaying, my Lord 
Freſbevile, is my Lord Morley, Guilty or not Guil- 
ty; who laying his hand on his breaſt, anſwered, 
Not Guilty of Murder, but Guilty of Manſlaughter. 

And in the ſame manner aſking them all ſeverally, 
they all gave the ſame- anſwer, except two, the 
Lord Wharton, and Lord Afvey, who anſwered, 
Guilty of Murder. an 


The Lords having delivered their verdict, the 
Lieutenant of the Tower was commanded to bring 
in his Priſoner. | | 

The Lord-Steward told him, his Peers had found 
him Guilty of Manſlaughter, and aſked him, what 
he could ſay for himſclt, LESOE 
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He anſwered, he deſired the benefit of the Clergy, 


and the benefit of the Statute. 
Lord - Steward faid, he muſt have the benefit of 


the Clergy : and that he conceived the Statute was 
clear in his behalf, and afking the opinion of the 
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Judges, they all bowed in token of conſent, 

The Lord-Steward making a ſhort ſpeech of ad- 
moniſhment to the Priſoner, told him he was diſ- 
charged, paying his Fees ; and then diſmiſs'd the 
Court, -and broke his ſtaff. 


XXX. The Proceedings in the Court of K7ng's-Bench, Ex- 
chequer, and Houſe of Peers, in the Caſe of Sir Samuel Bar- 
vardiſton, Bart. againſt Sir William Soame, Sheriff of Suf- 
folk, concerning the Election of Members to Parliament, 


1674, 26 Car. II. 


of the Record inter Soame 


A Copy 
1 and Barnardiſton. 


Placita coram Domino Rege apud Weſtmo- pe 


naſlerium de Termino Sanfte Trinitatis 
Anno Regnt Domini Caroli Secundi nunc 
Regis Anglie, &c. vicgſimo ſexto, Rotulo 
1577. | 
| Emorandum quod alias 
ſcilicet Termino Paſche 
ultimo preterito coram 
Domino Rege apud 


D wWoel Barnardiſton Ba- 
. ronet. per Tho. Ditch- 


& protulit hic in curia difti Domini Regis tunc 
ibidem quandam Billam ſuam verſus Willielmum 
Soame Militum nuper Vicecomitem Comitatus 
Suffolcie in cuſtodia Marreſcalli, &c. de placito 
tranſgreſſione ſuper caſum & ſunt pleg. de proſ. 
ſcilicet Johannes Doe & Ricardus Roe. Que qui- 
dem Billa ſequitur in hac verba ſſ. Middl. Samuel 
Barnardiſton Baronettus queritur de Willielmo 
Soame Milite nuper Vicecomite Comitatus Suffol- 
cie in cuſtodia Mar, Matreſcal. Domini Regis co- 

ram ipſo Rege exiſtentem pro eo, videlicet quod 
cum Dominus Rex nunc octavo die Februarii An- 
no Regni dicti Domini Regis nunc viceſimo 
quinto per breve ſuum gerend. dat. eiſdem die & 
anno emanans extra Cancellariam ſuam apud Weſt- 
monaſterium predict. in dicto Com. Middl. adtunc 
exiſtent. tunc Vicecomit. Com. Suffolcie predict. 
directum, recitando per idem breve, quod cum Hen- 
ricus North Baronettus nuper elect. fuerat unus 
Mil. Com. predict. pro adtunc preſent. Parliamento 
dicti Domini Regis inchoat. apud Civitatem ſuam 
Weſtmonaſterii octa vo die Mai Anno Regni dicti 
Domini Regis tertio decimo, & ab inde per diver ſas 
Prorogationes uſq; triceſimum diem Octobtis Anno 
Regni ejuſdem nune Regis viceſimo quarto continu- 
at. & ab eodem triceſimo die Octobris idem Parlia- 
mentum uſq; quartum diem tunc inſtantis Februarii 
ulterius prorogat. fuerat, ibidem tunc tenend. & pro 


Weſtmonaſt. venit Sa- 


field Attornatum ſuum 


Miles fic eligend. plenam & ſufficientem 


ſequend. Quodque ipſe fic elect. & debito modo 
retornat. juxta formam Statuti in hujuſmodi caſu 
edit. & proviſ. in domo inferiori communitate Reg- 
ni dicti Domini Regis Anglie conſtitut. fuerat, prout 
r Record. dicti Parhamenti ſui in Cancellaria ſua 
reſidend. plenius conſtabat, ac idem Henricus North 
unus Militum pro Com. predict. exiſtend. diem 


ſuum clauſit extremum ut dictus Dominus Rex ac- 


ceperat, cujus pretextu ſubditi dicti Domini Regis 
Com. Suffoſcie pred. de uno Milite ad tractandum pro 
utilitate ejuſdem Com. deſtituti fuerunt, idem Dom. 
Rex nolens tamen quod Com munitas Regni ſui in 
dicto Parliamento ſuo ad negotia dicti Domini Regis 
& ſtatum Regni ſui & Eccleſie Anglicane aggre- 
gat. ex cauſa predifta immoraretur ſeu extenuare- 
tur, quo minus negotia illa debitum ſorcierentur, ef- 
fectum eidem Vicecomit. dicti Com. Suff. per breve 
ill. precipiſſet quod loco predicti Henrici in pleno 
Com. ſuo immediate poſt receptum brevis illius 
upum alium militem gladio einctum idoneum & diſ- 
cretum Com. ict. (proclamatione prius de pre- 
miſſis ac de 4 loco Bete) libere & indifferenter 
per illos qui hujuſmodi proclamation. ill. intereſſent 
juxta formam Statuti inde editi & proviſi eligi face- 


ret, & nomen ejuſdem Militis in quibuſdam indentu- 


ris inter predict. Vicecomitem & illos qui hujuſmodi 
Electioni intereſſint inde conficiend. (licet hujuſmodi 
eligend. preſens eſſet vel abſens) inſeri eumq; ad 
dictum Parliamentum venire faceret, ita quod idem 
teſtatem 
pro ſe & Communitate Com. predict. haberet ad 
faciend. & conſentiend. hiis que in Parliamento de 
communi conſilio dicti Regni ſui ( favente Deo) con- 
tingerent ordinari ſuper negotiis ante dictis (noluit 
dictus Dominus Rex tamen, quod predictus Vic. 
Suff. nec aliquis alius Vicecomes dicti Regni ſui ali- 
qualiter eſſet electus) & Electionem illam fic factam 
diſtincte & aperte ſub ſigillo ejuſdem Vic. & ſigillis 
eorum qui Electioni ill. intereſſent dicto Domino 
Regi in Cancellariam ſuam certificaret indilate re- 
mittend. difto Domino Regi alteram partem Inden- 
ture predicte eidem brevi conſutam, una cum eodem 
brevi prout in eodem brevi plenius oontinetur. Quod 
quidem breve poſtea ſcilicet duodecimo die Februarii 
Anno Regno dicti Domini Regis nunc viceſimo quin- 


to ſupradict. apud Gippovicum in difto Com. Suff, 
— 4 prefato 


1674. concerning the Election of Parliament.-Men. 


præfato Willielmo Soame tunc Vic. dicti Com. 
Suff. exiſtens deliberatum ſuit in forma juris exe- 
quendum quodq; predictus Will. Vic. Com. pre- 
dicti tune exiſtend. ad prox. Com. ſuum ejuſdem 
Com. Suff. poſt receptionem dicti brevis, ſcilicet vi- 
ceſimo quarto die Februarii Anno Regni dicti Do- 
mini Regis nunc viceſimo quinto ſupradicto, ac vi- 
gore brevis illius in pleno Com. ſuo tune tent. apud 
Gippovicum predict in dict. Com. Suff. coram co- 
de 
egi feciſſet nec non publicam Proclamationem de 
die & loco in brevi predicto in ea parte content. 
feciſſet, nec non de uno milite gladio cincto magis 
idoneo & diſereto Com. predict. juxta formam & 
exigentiam brevis illius eligend. adveniend. ad Par- 
liamentum predictum in pleno Com. ill. prout ill. 
r breve ill. precept. fuit & ſecundum formam 
Ht. precept. fuit, videlicet int. horam octavam & 
horam undecimam ante meridiem ejuſdem viceſimi 
uarti die Februarii Anno viceſimo quinto ſupra- 
icto ſuper quo proceſſum fuit, tunc ibidem in ple- 
no Corn. ill. ad Electionem unius alius Militis pro 
eodem Com. in loco predicti Henrici, per Gentes 
in Com. illius reſidentes ac eidem Proclamationi in- 
tereſſentes, ac licet idem Samuel in eodem pleno 
Com. tent. apud Gippovicum predict. (qui tunc 
& diu antea fuit Miles gladio einctus in predicto 
Com. videlicet apud Bright well commorans & con- 
ver ſans & in eodem Com. Suff. natus) ſecundum ex- 
igentiam brevis predicti debite electus & nominatus 
foi eodem viceſimo quarto die Februarii inter ho- 
ram octavam & horam undecimam fore Militem 
Com. illius in loco predicti Henrici North pro pre- 
dicto Parliamento adveniend. pro eodem Com. ad 
idem Parliamentum per majorem numerum Gen- 
tium tunc reſidentium infra dictum Com. Suffolcie, 
& predicto tempore Proclamationis predicti tunc 
& lbidem preſent. & eidem Proc lamationi intereſ- 
ſentium quorum tunc quilibet ex pendere potuit qua- 
draginta ſolidos liberi tenementi & ultra per annum 
infra Com. ill. Ac licet predictus Willielmus adtunc 
Via. dicti Com. Suffolciæ exiſtens premiſſa ſatis ſci- 
ens, poſtea ſcilicet eodem viceſimo quarto die Fe- 
bruatii anno regni dicti domini Regis nunc viceſi- 
mo quinto in Cancellariam dicti domini Regis nunc 
apud Weſtmonaſterium predictum in dicto Com. 
Middl. breve predict. retornavit ſimul cum qua- 
dam Indentura inter ipſum Vicecomitem & pre- 
dict. Electores ipſius Sam. de pred. Electione ipſius 
Sam. fact. ſecundum exigentiam brevis pred. Predictus 
tamen Wiliel. adtunc Vicecomes predicti Com. Suff. 
exiſtens Officii ſui debitum minime ponderans, ſed 
machinans & malitioſe intendens ipſum Sam. in hac 
rte mipus rite pregravare ac eundem Samuelem 
fiducia & officii unius Militis Comitatus predict. 
in dicto Parliamento exercend. omnia fruſtrare & 
deprivare, & predictum Samuel. ad diverſas m 
& grandes pecuniarum ſummas expendend. cauſare, 
contra debitum officii ſui predicti falſo malitioſe & 
deceptive adtunc in eandem Cancellariam apud 
Weſtmonaſterium predictam retornavit, una cum 
Indentura predicta quandam aliam Indenturam ei- 
dem brevi ſimiliter annex. ſpecifican. ill. fore fact. 
inter prefatum Willielmum adtunc exiſten. Viceco · 
mit. dicti Comitatus Suffol. ex una parte & diverſas 


alias perſonas dicti Comitatus in Indentura illa ſpe- 
cificata & continens, quod dicte alie perſone ut ma- 
jor pars totius Comitatus predicti in predicto pleno 
Comitatu Suffol. apud Gippovicum predictam dic- 
to viceſimo quarto dii Februarii anno ſupradicto e- 


u Tigerunt quendam Lionel. Talamach Baronettum 


Williel. adtunc Vic. ejuſdem Com. breve illum 
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alias dictum Dominum Huntingtowre in Regno 
Scotie in loco predicti Henrici North un Militem 
Comitatus Suffol. predicti pro Parliamento predic- 
toad veniend. eidem Parliamento pro Comitatu illo 
ubi (re vera) predictus Lionel. non fuit elect. per 
majorem partem Comitatus illius fore Mil. in loco 
predicti Henrici pro Comitatu ptedicto, prout 
ultimam Indenturam predictam falſo ſupponitur, 
ratione cujus quidem falſi retorn. de predicta alia 
Indentura per predictum Willielmum Vicecomi- 
tem dicti Comitatus Suffol. exiſten. in forma pre- 
dicta fact. idem Samuel in domo inferiori pro Com- 
munitate hujus regni Anglie in dicto Parliamento 
ad predict. retorn. predicti brevis & diverſa tempo- 
ra poſtea aſſemblat. apud Weſtmonaſterium pred. 
confticut. admitti non potuit, quouſque idem Samuel 
fuppetitionem ſuam Communitati dicti Parlia- 
menti 2 remedio ſuo congruo in ea parte exhibit. 
& poſt diverſas ingentes denar, ſummas in & circa 
manifeſtationem & verificationem dicte Electionis 
ipſius Samuelis coram dicta Communitate expend. 
& diverſos labores in ea parte per ipſum Samuelem 
ſuſten. poſtea ſcilicet viceſimo die Februarii anno 
regni Domini regis nunc vicefimo ſexto per Com- 
munitat. dicti Parliamenti in domo Communitat. 
pred. admiſſus fuit, & electio ipſius Samuelis præd. 
per Communitat. præd. declarar. fuit fore bona, un- 
de idem Samuel dicit quod ipſe deterioratus eſt & 
dampnum habet ad valentiam trium mille librarum 
& inde producit ſectam &c. Et modo ad hunc 
diem, ſeilicet diem Veneris proximam poſt craſtinum 
ſancte Trinitatis iſto eodem Termino uſque quem 
diem pred, Williel, habuit licentiam ad billam pred, 
interloquendi & tunc ad reſpondendum &c. coram 
Domino Rege apud Weſtmonaſterium venit tam 
pred. Samuel per Attornatum ſuam præd. quam 
pred. Willielmus per Johannem Needham Attor- 
natum ſuum, & idem Willielmus defendit vim & in- 
juriam quando &c. & dicit quod ipſe non eſt inde 
culpabilis, & de hoc ponit ſe ſuper patriam, & præd. 
Samuel ſimiliter, & c. Ideo ven' inde Juratores co - 
ram Domino Rege apud Weſtmonaſterium die Ve- 
neris proximo poſt tres ſeptimanas ſancti Michaelis 
& qui nec &c. ad recogn, &c. quia tam &c. idem 
dies datus eſt partibus pred. ibidem &c. De quo 
die jurata pred. inter partes prædictas de placito 
rd. poſita fuit inde inter eas ãn reſpectum coram 
mino Rege apud Weſtmonaſterium uſque diem 
Jovis in craſtino ſancti Martini ex tune proximo 
ſequente pro defectu Juratorum &c. Ad quem diem 
coram Domino Rege apud Weſt. venit tam præd. 
Samuel quam præd. Williel. per Attornatos ſuos 
præd. & Juratores Jurat. illius exact. ſimiliter ven. 
qui ad veritatem de & ſuper premiſſis dicend. elect. 
triat, & jurat. dicunt 2 Sacramentum ſuum quod 
præd. Williel. eſt culpabilis de præmiſſis pred, 
modo & forma prout. præd. Samuel ſuperius verſus 
eum queritur, aſſidunt dampna ipſius Samuelis 
occaſione premiſſorum pred. ultra miſas & cuſtagia 
ſua per bm circa ſectam ſuam in hac parte appo- 
ſita ad octingentas libras, & pro miſis & cuſtagiis 
illis ad quadraginta ſolidos. Sed quia curia dicti 
Domini Regis nunc hie de Judicio ſuo de & ſuper 
premiſſis reddendum nondum adviſatur dies inde 
ulterior datus eſt partibus præd. coram Domino 
Rege apud Weſtm, uſque diem Veneris proximum 
poſt Octobas Purificat. beate Marie de judicio ſuo 
inde audiend. eo quod curia dicti Domini Regis hic 
inde nondum &c. Ad quem diem coram Domino 
Rege apud Weſtm. venit tam præd. Samuel quam 
pred. Williel. per Attornatos ſuos pred. ſuper _ 
vi 
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viſis & per curiam dicti Domini Regis nunc hic 
plene intellectis omnibus & ſingulis premiſſis matu- 
raque Celiberatione inde habita, conſideratum eſt 
quod piæd. Samuel Barnardiſton recuperet verſus 
præfatum Williel. Soame dampna ſua pred, per Ju- 
ratores piæd. in forma predicta aſſcſſ. necnon nona- 
ginta & oclo libras pro miſis & cuſtagiis ſuis præd. 
eidem Samuel per curiam dicti Domini Regis nunc 
hic ex aſſenſu ſuo de incremento adjudicat. Que 
quidem dampna in toto ſe attingunt ad noningen- 
tas libras & præd. Williel. in miſericordia, &c. 
Poſtea ſcilicet die Sabbati viceſimo quarto die A- 


prilis Anno Regni Domini Regis nunc, &c. viceſi- 


mo ſeptimo tranſcript. Record, & proceſl. præd. in- 
ter partes predictas de placito præd. cum omnibus 
ea tangentibus pretextu cujuſdam brevis dicti Do- 
mini Regis de errore corrigend. per prefat. Williel. 
Soame in premiſſis proſecut. coram Julliciaris Do- 
mini Regis de Communi Banco & Baronibus de Scac- 
cario dicti Domini Regis de gradu de le Coife in 
Cameram Scaccarii juxta ſormam Statuti in Parlia- 
mento Domine Elizabethe nuper Regine Anglie 
apud Weſt. viceſimo tertio die Novembris Anno 
Regni ſui viceſimo ſeptimo tent” edit. a predicta cu- 
ria dicti Domini Regis hic coram ipſo Rege tranſ- 
miſſa fuerunt, predictuſque Williel. Soame in eadem 
curia Camere Scaccarii comparen' diverſas cauſas & 
materias pro errore in Recordo & Proceſſu præd. 
pro revocatione & adnullatione Judicii prad. aſſig- 
navit, ad quas pe Samuel Barnardiſton in eadem 
curia Camere Scaccarii præd. ſimiliter comparend. 
placitavit, quod nec in Recordo nec in Proceſſu pred. 
nec in reditione Judicii pred. in ullo fuit errat. 
Poſtmodumgq; ſcilicet die Sabbati decimo die Ju- 
nii Anno Regni dicti Domini Regis nunc viceſimo 
octavo viſis premiſſis & per curiam Camere Scac. 
rd. diligent. examinat. & plenis intellectis tam 
ecord, & Proceſſ. præd. quam Judicio præd. ſuper 
eiſdem reddit. videbatur curia Camere Scac. pred, 
quod judicium præd. vitioſum & defectivum in lege 
exiſtit. Ideo adtunc & ibidem per eandem curiam 
conſideratum fuit quod judicium præd. in omnibus 


reverſetur, adnulletur & penitus pro nullo habeatur, 


& quod præd. Williel. ad omnia que occaſione ju- 
dicii præd. amiſit reſtituatur, ſuper quo Record. 
d. nec non proceſſ. præd. juſticiar. dicti Dom. 
egis de Communi Banco Baron, de Scacc. dicti 
Dom. * * coram eis in premiſſis habit. coram 
Domino Rege ubicunq; &c. remittebantur ſecund. 
ſormam Statuti præd. & in eadem curia dicti Dom. 
Regis hic coram ipſo Rege jam reſident. &c. Poſ- 
tea ſcilicet viceſimo quarto die Maii Anno Regni 
Domini Gulielmi & Marie nunc Regis & Regine 
Anglie primo Record. & Proceſſ. præd. inter partes 
pred. cum omnibus ea tangentibus pretextu cujuſ- 
dam brevis de errore corrigend. per prefat. Samuel. 
Barnardiſton in premiſſis præd. proſecut. dicto Do- 
mino Reg. & Regine in preſent. Parl. à præd. curia 
dicti Dom. Reg. & Regine hic tranſmiſ. fuit, predic- 
tuſq; Samuel in eadem curia Parl. com parens, diverſas 
cauſas & materias pro erroribus in Recordo & pro- 
ceſſu pred. pro revocatione & adnullatione Judicii 
præd. aſſigna vit; & poſtea, ſcilicet vicehmo quin- 
to die Juni Anno dictorum Dom. & Dom. Reg. & 
Regine ſupradict. in præd. curia Parliamenti viſis 
& per curiam ibidem diligenter examinat. & plenius 
intellectis tam Record. & Proceſſ. præd. judicio ſu- 
per eildem reddit quam præd. errore ſuperius aſſig- 
nat. pro co quod videtur curie Parl. præd. quod 
Record. ill. in nullo vitioſum aut defectivum exiſtit 
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& quod Record. ill. in nullo fuit erratum. Ideo ad- 
tune & ibidem conſideratum eſt per eandem curiam 
Parl. pre quod Judicium ptæd. in omnibus affir- 
metur & in omni ſuo robore ſtet & effect. 


Sir Samuel Barnardiſton againſt Sir Milliam 
Soame, late Sheriff of Suffolk, in B. R.“ 


ASE, and declares that a writ iſſued out of 
Chancery to the defendant, then Sherilf of 
Suffolk, to elect a Knight of the County forthe 
Parliament : and that the plaintiff was choſen by 
the majority of Freeholders, and that the defendant 
returned the writ with an indenture of the ſaid elec- 
tion, but maliciouſly intending to deprive the plain- 
tiff, de fiducia & officio pred” falſo & deceptive, una 
cum indentura pred” retornavit unam alteram inden- 
turam in cancellaria pred* ſpecificant” quod aliæ per- 
ſons liberi tenentes vel major pars liberorum tenentium 
elegerunt quendam Lionellum Tolmach, ubi re vera 
pred' Lionellus non fuit el: dus per majorem numerum 
liberorum tenentium ; ratione cujus, the plaintiff was 
Kept out of the houſe of Commons, and put to great 
charge to prove his election in the houſe of Com- 
mons. The defendant pleaded non culp. and upon 
trial at bar, Twiſden, Rainsford, and Mylde held, 
and ſo directed the Jury, That if this double return 
was made malicouſly, they ought to find for the 
laintiff, which accordingly they did, and gave 
kim 800 J. damages; though the evidence, as to 
the malice and faſity, was very ſlender. For the 
Il was granted, upon which the matter ſeeming 
doubtful, whether ſome of them who voted for the 
plaintiff had ſufficient freehold to qualify them to 
give their votes, the Sheriff, by advice of counſcl 
then preſent, and of ſome members of Parliament 
there alſo, made this double return, to prevent an 
action for a falſe return, in caſe it ſhould appear 
that ſome freeholders that voted for the plaintiff had 
ſufficient freehold. And after upon examination in 
Parliament, the election of the plaintiff was adjudg- 
ed good, and the defendant committed by them for 
ma ng this double return : And now *twas, moved 
in arreſt of judgment by Nerth, Attorney-General, 
and Scroggs, King's Serjeant, that this Action lies 
not, and that no ſuch Action was ever yet main- 
tained in this caſe; for the caſe of Nevil and Stroud 
was never reſolved, but in reſpect of difficulty lent 
to Parliament, where it never received a determi- 
nation, And the reaſons they urged againſt the 
Action, were, Firſt, becauſe the falſity or verity 
of the return is only examinable in the houſe of 
Commons, who are the ſole judges, and will puniſh 
ſuch falſities ; and accordingly they have ſo done in 
this caſe, by committing the Sheriff, and he ought 
not to be twice puniſhed for the ſame fault. And 
before the Statute of H. 6. no action lay for a falſe 
teturn, and that only gives an action of debt ſor 
100 J. Secondly, the right of the party is not con- 
fiderable in this caſe; for this is not an office of 
rofit, but of truſt, concerning the State, Third- 
„What the Sheriff dots in this caſe, he doth as 
a judge, for he is judge of the election, and there- 
fore no act ion lies againſt him. Fourthly, what the 
Sheriff doth in this caſe is proper difficultatem, upon 
his doubtfulneſs of the matter, and judges of aſſize 


may, propter difficultatem, adjourn an aſſize: the 


Sheriff hath done no more in this caſe than laid the 
matter before the houſe of Commons, that the va- 
lidity of the votes may be there deliberately exa- 
mined. To which *twas anſwer'd by Maynard, 
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King's Serjeant, and Sir William Jones, Sollicitor; 
Firſt, That here was malice and falſity in the She- 
riff, and thereby damage and charge to the plain- 
tiff, and all this found by the Jury, which is ſuf- 
ficient to maintain an action in all caſes, whether 
there has been a like action in ſuch caſe or no be- 
fore; for actions upon the caſe are founded upon 
the particular caſe, which is moſtly new. And the 
caſe of Nevil and Stroud was not for a double return, 
but for making no return; for there two were elect- 
ed, and the Sheriff made no return as to one, and 
for that he brought the action. Secondly, The com- 
mitment by the Parliament is only to puniſh the 
contempt of the Sheriff, as to them and the State, 
but not to repair the party for the damage he ſu- 


ſtained 3 and thus in ſeveral reſpects, one may be 


twice puniſhed pro uno delitto. As it falls out of - be 


ten in may caſes, particularly in criminal matters, 
wherein the party is puniſhed for the King by in- 
dictment, and by the party for the ſpecial damage 
he ſuſtained. Thirdly, The Sheriff is not a Judge 
of the election in this caſe, but a miniſter to take 
the polls; of which, in -—_ of ſufficiency; the 
houſe of Commons is judge. Fourthiy, Though 
the Statute of H. 6. gives to the party the 1000. 
penalty, that will not prove this action does not lie 
at common law. The Parliament intended only to 
give a certain penalty to the party, which was con- 
{iderable then, though not ſo conſiderable now, and 
not leave them to a Jury's diſcretion altogether for 
damages. Et adjornatur ad proximum terminum, 
when Hale being in Court, he, Twy/den and Wylde, 
for as much as the return is ſaid to be falſo & ma- 
litioſe & ea intentione, to put the plaintiff to charge 
and expence, and ſo found by the Jury ; held the 
action lay, and gave Judgment for the plaintiff 
Rainsford doubting. | 

Upon this a writ of Error was brought in the 
chequer chamber, where fix Judges were for rever- 
ling the Judgment, and two for affirming it. 

here Arguments here follow. 


Barnardiſion verſus Soame. In Caſe. 


The Caſe. 


N the death of Sir Henry North, one of the 
Knights for Suffolk, a writ was iflued forth 
for the election of a new Member; and Sir Samuel 
Barnardiſton, and my Lord Huntingiowre, were the 
two candidates; but Sir Samuel carried it by 78 
vaices, and was returned : And my Lord Hunting- 
towre having made an intereſt with the Sheriff, got 
the Sheriff to return him too; and he ſat in the 
Houſe till the Election was there determined for Sir 
Samuel, Whereupon Sir Samuel Barnardiſton, for 
this double Return, brought an action upon the caſe 
againſt the Sheriff, and tried it at the King's-Bench 
bar, 12 Nov. 1674. before my Lord Chief- Juſtice 
Hale, and recover d 1000 J. damages: and after- 
wards a writ of Error was brought in the Excbeguer 
Chamber, and there the Judgment in the King s- 
Bench was reverſed ; only Atkins and Ellis were for 
affirming it. R 


Judge Ellis's Argument is as followeth. 


Firf, The Declaration does conſiſt of the writ to 
the Sheriff, his Return, and the Averment of the 
plaintiff's damage. 
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The writ does ſhew the great import of whit was 
to be done, and what he ſhould do. | 


Now as to the Return : 


1, Itis impoſſible to be a true Return; but it is 
a falſe Return; for that ſimul & ſemel, both ſhould 
be choſen at the fame time, that can't be : So then 
he hath not obſerved the writ. N 

2. The writ requires that the Houſe ſhould be 
full, and have a Member of Parliament; but by this 
Return neither can ſit in Parliament; for it a 
pears, that from the 24th of February, 25 Car. i. 
until the confirmation, he was kept out. So the 
end of the writ not at all obſerved, and the buſi- 
neſs of the Parliament retarded as much as could 


3- It may be ſaid, This may be done by miſtake, 
he may miſtake the law; but when the plaintiff 
comes and ſays, That he knowing the Plaintiff was 
duly elected, and on purpoſe to keep him out of 
the Houſe, did falſo & nalitioſe make this Return; 
then here is a falſe and malicious Return, and made 
knowingly upon him: Then an Action lies. 


Then to conſider the Caſe, 


: 1. At Common Law; and I conceive it will . 
ie. 
2. The Acts of Parliament have not taken away 
the Remedy which the Common Law gave. 
1. That the Common Law gave remedy; for 
that it was falſely and maliciouſly done, we muſt 
not doubt it: It is a matter of fact, and the Jury + 
have found it ſo, and that there was a wrong done 
to Barnardiſton, and it is of the Sheriff's own 
knowledge { Then : 
2. When I ſuffer an injury, joined with a loſs, 
the Common Law gives me a remedy for it. 


Cooper and Andrews's caſe, Hob. 43. 


Then take it as done by an Officer of Juſtice, and 
a ſworn Officer, one of the greateſt in the Kingdom: 
If it ſhould not lie in thet caſe, there would be a 
failure of Juſtice, but no failure of wrong. 


Second, That in caſes of far leſs concern, as to Ofi- 
cers, it will lie, and then we ſhall ſee in'this caſe 
what it will do. | 


Powle and Godfrey's caſe, Rolls, lib. t. 63. Co. lib. 
12. 128. In that caſe, becauſe there was a tempo- 
ral loſs to the party, though for a ſpiritual wrong, 
the law gave him damages. 2s 

Rolls 1 lib. 1. 108. 24. Ford and Hoſchin's caſe 
againſt an Archdeacon, F. N. B. 47. and yet an 
Archdeacon is a ſpiritual Officer: & that if he 
do not induct the Parſon, he may have his remedy ; 
for _ he ſuffers a loſs, the Law gives him his 
remedy. *' 

Now here is injuria & dampnum, he does com- 
plain about the nature of his election, and the un- 
—— an election; 42 Court that ne. 
ver yet did give damages to the party. a 

= A when there is "Rae of Juſtice, and 
a man does proceed in a legal way, yet falſo & 
malitioſe, an action lies, Hob. 266, — 
Freeman's caſe. If 4 man will arreſt one, and put 
him to ſpecial bail, a ſpecial action of the caſes lies 
againſt him, | 

Co: 


* 
0 


43 

 » Cre. 3. 130. Windbam and Clere's caſe againſt a 
. Juſtice of Peace: Whereas in truth the Jultice ne- 

ver had any complaint. An action will lie againſt 
him, becauſe he did falſo & malitioſe. 

1d. 21 E. 4. 22, 23. If à miſinformation be in 
a Court of Juſtice, an action lies againſt him. Now 

here is a very great miſinformation given to the 
Chancery upon this return. | 
Obj. This is a new caſe, and a cafe of a great deal 
of danger, and therefore we muſt have a great deal 
of care of making new laws. 4465 
Anſw. It were endleſs to put caſes where there 
never was a caſe before, yet an action will lie, if 
damage: there was no precedent for an action of the 
caſe for falſely and maliciouſly accuſing one of trea- 
ſon, before Smith and Craſbaw's caſe, Rolls Abr. 
J. 1.1131. | 
Bulſtr. 2. 270. Jones 93. Cro. 1. 13. Tho! 
there it was objected, that never any precedents 
were, that this action was brought for maliciouſly 
and falſely accufing one of treaſon, and the danger 
of that action would lie, yet the Judges reſolved 
otherwiſe, being falſely and-maliciouſly ; and tho? 
never any precedents could be ſhewn, yet they gave 
judgment expreſsly that the action would lie. 

2 Cre. 534. Moor and Blactwell's caſe: Object- 
ed, that no precedent could be found where inſuffi- 
.Cient returns have been amended ; yet the Court 
faid, If there never was a precedent, they would 
make a precedent thereof. The firſt precedent had 
a beginning, and there was none at firſt, ' | 


2. There is a great difference where the Law is ſi- 
lent in the cale. . 


Before Stade's caſe they never could ſhew any ac- 
jon of the caſe upon an Indebitatus aſſumpſit; mul- 
titudes of actions of debt, but none of the caſe, yet 
achudged it would lie: For where there is cadem ra- 
tio,” there is eadem lex : and will any man doubt 
where there is a falſe return, whether an action will 
lie? In actions of the caſe there is lefs reaſon to ex- 
pect precedents than in other things; they grow as 
the invention of man grows; according as ne frauds 

and new deceits ariſe, ſo ſhould new remedies. 

_ ©4j. Never an action brought for ſuch a return; 
and Littleton's rule is, That it ſuch an action could 
be brought, it would have been brought before now. 

_ Anſw. 1. My Lord Coke ſays, The not uſer of 
an action does not take away the action, but ye may 
bring the action if ye have cauſe. 

2. May it not be ſaid as it was ſaid to the former 
caſes? there were accuſations of treaſon, and falſe 
ones too, and no actions brought; therefore no ac- 
tion ought to lie now. I cannot ſee, if ye reverſe 
this judgment, ye muſt reverſe many more of the 
ſame nature. W | 

*Tis true, there is a great difference, that if the 
r.ature of the thing be ſuch as it cannot be falſely and 
maliciouſly, the adding theſe words will not change 
the nature ; but if the nature of the thing be ſo, and 
the Jury do find falſo & malicioſe, the action will 
lie: as for the firſt part, as for a falſe accuſation of 
ſtealing an apple of a tree, an action will not lie, 
tho? the declaration is falſo & malitioſe, for the na- 
ture of the thing will not permit it; ſo Moor, 491. 
Palmer and Porter's caſe, there no action will lie u 
on that reaſon: But in our caſe, the nature of t 
thing is of ſuch a wrong, that an action may lie. 

1 hen tao? the Acts of Parliament may give re- 


2 


. 
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Fineux and Hoveden's caſe. | 


medy, yet that takes not away the remedy at Com- 
mon Law, which was his ancient remedy. Pho. 


113. puts many caſes to that purpoſe ; and the dif. 


ference is plain, for if it were no crime and offence 


at Common Law, but given by the AR, then no 

action could lie but upon the Act; but where there 

was another remedy, he may take either that at 
Common Law, or the other upon the Act. 


The Common Law gave an action of the caſe up- 
on too little iſſues returned by the Sheriff, the Sta- 
_ gives an averment, yet he may take the action 
ſill, ne en een | 
No conſider the remedy this Act gives, and ſee 
whether it be ſo good a remedy : For firſt, he muſt 
bring his action within the time limited by the Act, 
or elſe he is out of the Act; now if there be a dou- 


ble return depending in the Houſe, no man will 


bring an action, depending that return undecided, 
and the Judges will not countenance fuch'an action; 
ſo the party is quite deprived of his remedy. Then, 
ſecondly, as this caſe is, the Sheriff is not within 
the Act at all, for he has returned the Plaintiff. 
Now if this ſhould be fuffered, there would be an 
evaſion out of the Statute, and the Statute would 
give no remedy at all. Thirdly, It is the ſame 
miſchiet to the plaintiff; if my Lord had been ſingly 
returned, he might have vindicated his election as 
much as in this double return, and have been in the 
Houſe as ſoon. + | RY 8 
Obj. This is a general matter, and all the ſub- 
jects of England are concerned in it; and Co. Rep. 3. 
Williams's caſe, where there is a general nuſance, 
every man ſhall not have an action. | 
" Reſp. Where there is a general concern, and no 
particular damage, every man ſhall not have an ac- 
tion ; but when there is particular damage, there he 
may. Here is a particular damage to the Plaintiff, 
and ſo he is well intitled to his action. Rep. 9g. Ma- 
rie's caſe, 1 Inſt. 59. Powell?s cafe. 3 Cro. 664. 


O5. This matter is matter proper to be deter- 
mined in Parliament, and a hard caſe the Sheriff 
ſhould be condemned for that he could not help. 

Reſp. As to the Right of election that is deter- 
minable there, and it was ſo; but for his damage, it 
neither was, nor could be examined there. It the 
houſe of Commons had given damages, and the 
Parliament had broken up, how ſhould he have re- 
covered them ? | 

1. Here is no action brought againſt a Member. 
2. No action brought for any thing done in Par- 
liament, + | | | 

3. The return is into Chancery; the Sheriff's 
work was ended in Chancery: It was filed in Chan- 
cery, and there remains, and there muſt remain. 
So that all the malice and falſity was done in Chan- 
cery; and the action is not brought for any right 
of election, but for what was done to put him to 
charges, 1 | 

If there had been an equality of voices, he muſt 
have returned ſo; nor is here a little miſtake, but 
what is done, is done falſely and maliciouſly, and 
with an intent to put him to charges. | 

Obj. The Sheriff is not concerned himſelf for 
what was done in the Commons Houſe, 

Anſw. He was not charged with it there; this 
action is not brought purely for a double return; 
yet if ſo, and he does it knowingly, an action will 
lie, the return is plain, for the Sheriff is a great 


Officer, and the law does give that credit to him, 
that 


that it will not ſuffer an averment againſt his return, 
but an action of the caſe will lie, Rep. 11. Bagg's 
caſe ; and the Sheriff is a ſworn Officer, and the 
law impoſes this Man upon me, and the law is-my 
caution in that caſe, and gives me a remedy. 

Obj. Here is no double return, for it is no return 


at all, it not being under ſeal ; and the Statute ſays, 


all returns ſhall be under the ſeal of the Electors: 
So here is no harm at all; he might have gone into 
the Houſe, if he bad pleaſed. 

Anſw. At the Common Law there was no neceſ- 
ſity the return ſhould have been under the ſeal of the 
Eleclors: So it is a good return until avoided, and 
not a void return, If it were not good unleſs un- 
der the ſcal of all thoſe that elect, what will be- 
come of thoſe that fit now? It was never done yet; 
if he makes a return without ſeal, it is good, primd 

acie. | 
J As to the exceptions taken to the declaration, it 
is well laid in ſtrictneſs of pleading; he ſays, ſecun- 
dum exigent am brevis; and tho' he lays per aliam in- 
denturam faftam, it was as much as factum indenta- 
tum, 1 Int. 103. Leo. 310. Maydweli and An- 
drews's cale, How ſhould it be a return, unleſs it- 
be as it ſhould be? and ye mult intend ſo as it 
ſhould be, 3 Cro. 737- 

The pleading of Bulckley's caſe is the ſame with 
this, and no exception taken to it : But if it had 
been upon a demurrer, there might have been more 
ſaid for the exception; but now it is. an exception 
upon a verdict, and it ſhall be intended, that they 
that tried it had the right of the return. 2 Bulſt. 41. 
Telv. 247. after a verdict a vicious plea ſhall be 
made good, Allen and Naſhe's caſe, 3 Cro. 53 ibid. 
371. Soutbwell and Brown's caſe, and Fulwood 's 
caſe, 4 Rep. is a ſtronger caſe than has been cited, 
and yet adjudged good, 

Though there be no ſeal, yet when he returns 
this, and a man ſuffers damage by it, and all the 
miſehief that may happen, who is the party would 
take advantage of it? he that has done the wrong? 
No, he cannot, 21 E. 4. 22. 15 E. 4. 18, 19. 

So therefore, both becauſe the declaration is well 

laid, and the party well entitled to his action, 


The Judgment ought to be affirmed. 


An Argument in the great Caſe concerning 

Election of Members to Parliament, by Sir 
Robert Atkins, Knight of the honourable 
Order of the Bath, wr late one of the Judges 
of the Court of Common-Pleas. . 


Trin. 26 Car. II. Jn the Court of King's-Bench, 
| Rot. 577. | | 


Sir Samuel Barnardilon, Bart. Plaintiff ; Sir Wil- 
2 Soame, Defendant. In Treſpaſs upon the 
ſe. | 


HAT whereas the King, 8 Feb. 25. of his 
reign, by a writ out of the Chancery, directed 
to the then Sheriff of Suffolk, commanded that he 
ſhould cauſe an election to be made of another Knight 
for the ſaid Shire, in the place of Sir Henry North, 
lately dead; and that he Gould certify the election 


under his own ſeal, and the ſeals of thoſe that were 
. at = election, into the Chancery. 
Vol. VII. . 


1674. | concerning the Eleclion of Parliaments Men. 
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Which writ, 12 Feb. 25. Car. 2. was delivered to- 
the defendant, then Sheriff. Fo 

And, 24 Feb. 25 Car. 2. in full County, by the 
people reſident in that County, the-writ was read. 

And altho' the plaintiff was duly elected to be- 
Knight for that County, by the greater number of 
the people then reſident in the ſaid, County; every 
one whereof could ſpend 40 5. per annum, within 
that County : 

And altho? the defendant, then Sheriff of the ſaid 
County, præmiſſa ſatis ſciens, afterwards the ſame. 
24 Feb. 25 Car. 2. returned the ſaid writ into the 
Chancery; together with an Indenture between him. 
the ſaid Sheriff, and the aforeſaid Electors of the 
plaintiff, of the aforeſaid election of the plaintiff, 
made — as the ſaid writ requires. 

; Yer the defendant, then Sheriff, © 9 
tum minime ponderans, ſed machinans tzoſe in- 
tendans ipſum Samuelem in bac parte minus rite pra- 
gravare, and to deprive the plaintiff of. the truſt and 
office of one of the Knights of the Shire, to be ex- 
erciſed in Parliament; and to cauſe the plaintiff to 


expend great ſums of money againſt the duty of his 
Office: a 
Falſely, maliciouſly and deceitfully returned into 
the Chancery, together with the aforeſaid Indenture, 
another Indenture annex'd to the ſaid writ, purpor- 
ting the ſame to be made between him the ſaid de- 
fendant, then Sheriff, of the one part, and divers 
other perſons z containing, That the ſaid other per- 
ſons, as the greater part of the ſaid County, did 
chuſe one Sir Lionel Talmach, Bart. otherwiſe Lionel 
Lord Huntingtowre, as Knight of the Shire, to come 
to Parliament, | | | 
Whereas in truth, the ſaid Lionel was not choſen 
by the greater part. & 3 
By reaſon of. which falſe return of the ſaid other 
Indenture, the 1 could not be admitted into 
the lower Houſe at the return of the ſaid writ, and 
a long time after. | | 
'Till the plaintiff, his petition to the Com- 
mons, and till after he had ſpent divers great ſums 
of money about the proving of his election, and di- 
vers pains and labours in that behalf ſuſtain'd, aſter- 
wards, ſcil. 20 Feb. 26 Car. 2. he was admitted, 
and his election was declared to be good. 


To his damage of 3000. 

Ples. Not guilty. 

Verdict. Pro quer dam. 800 /. | 
Judgment. Pro quer Sir Samuel B. on, in 


the King , Bench, for the 8001, damages, and 
the 98 l. coſts. | 8 = 
he defendant, Sir William Soame, ſued a writ of 
Error before the Juſtices of the Common- Bench, and 
= Barons ed das + wer, in the Exchequer Cham- 
to reverſe i — | iven by t 
Judges of the King*s-Bench. : das x 
And two of the Juſtices of the Common Bench, - 
viz. Sir Robert Atkins, and Sir William Ellis, 
argument, were of opinion, That the ſaid judg- 
ment was good in law, and were for affirming that 
judgment. | — | 
But the other two Judges of the Common Bench, 
and the four Barons of the Exchequer, holding the 
ſaid judgment in the King*s-Bench erroneous, were 


for reverſing the ſaid judgment. | 

And the ſaid judgment ſtill ſtands revers'd ; but 

needs a redreſs by error in Parliament. | 
Sir 


Kkk 


| - 
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Sir Samuel Barnardiſton, Bart. Plaintiff, Sir 
William Socame, Defendant, in an Aion 
upon the Caſe. 


1 Shall divide the Record into the ſeveral parts of 
it. 


1. There is firſt, the occaſion, or as we com- 
monly call it, the inducement to the action; that is, 
Sir Henry North, who ſerved in Parliament as Knight 
of the Shire for Suffolk, died ; and a new writ iſſued 
to chuſe another in his place. 

2. In the next place, the right that accrued to the 

laintiff, Sir Samuel Barnardifton, he was duly elected 
ight of the Shire. | 
3. The injury done him by the defendant, with 
the aggravations of it, viz. Altho* the defendant 
well knew the plaintiff was duly elected, and tho 
he did return him; yet contrary to the duty of his 
office as Sheriff, and intending to oppreſs him, and 
to deprive him of the right he had, and on purpoſe 
to put him to great expence and charges, 
e did falſely, maliciouſly, and deceitfully return 
another Indenture with the former; importing, that 


another perſon was choſen by the greater part of the 


. The damage ſuſtained by the plaintif, after 
the writ was returned. 
1. He could not for a long time be admitted to 
ſit to do his duty, and diſcharge his truſt. 


2 He was put to great charges to prove his elec- 
tion. 
3- He did ſuſtain great pains and labour, 


5. The right done him at laſt, and the ſatisfac- 
tion and amends made him; 


1. By the Houſe of Commons. His election 


was declared good, and he was admitted to 


fit, 

2. By the Jury, They have found the wron 

| Jens 2 defendant, and the damage ſuſtain- 
ed by x groan and they have repair'd him 
with 800 /. . | 

3+ By the Court of King's-Bench. They have 


given judgment for the plaintiff, 


And the queſtion before us, is, whether this judg- 
ment be erroneous ? I hold the judgment not to be 
erroneous. 1 am for affirming of the judgment. 
1. I conceive the matter ſet forth in the plaintiff's 
declaration, to be actionable. 2. That 


Law ** him a remedy. And 3. That he has 
— Wh L remedy, by bringing this action 
Pan this being in the affirmative, the proof of it 
lies upon me. 

* My ground and foundation is this, That where 
one perſon does injury to another, and the perſon 
to whom the w is done, ſuſtains particular da- 
mage and loſs by the injury, there the Law gives a 
remedy by action, to the party injur'd, 


But here is an injury done. 


And here is a particular damage ſuſtain'd, 
Therefore an ion lies. 


I ſhall firſt prove the ground or foundation, which 
is the major propoſition, That where a wrong or 


particular damage ſuſtained 
chere the Law gives a remedy by aRion. 


- 
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1. From the nature and quality of the Law; 
which is to do right to all, and to give relief and 
redreſs to thoſe that receive wrongs. And ſhould 
there be any caſe where a perſun might receive an 
injury and damage, and yet have noremedy nor re- 
dreſs, the Law would be defective; which would 
be a reproach to the Law and Government. 

'The Law has appointed ſeveral Courts, and given 
them ſeveral powers and juriſdiftions ; fo that in 
the one or the other, every perfon that has ſuffered 
injury and damage may make his complaint, and 
have right done him. 

Sir Edw. Coke in his Mag. Chart. fol 405. in his 
Expoſ. upon the Stat. of V. 2. c. 14. ſays, It is an 
ancient maxim of the Common Law, Non recedant 

uarentes a curia Regis fine remedio. Whoever has 
Juſt cauſe to complain, ſhall have their juſt remedy. 
— curia Regis non debet deficere in juſtitia exhi- 

Both theſe rules and maxims, which have one and 
the ſame ſenſe, are remembred in that Stat. of Mag. 
Chart. c. 24. 

In Pinchon's caſe, 9 Rep. fol. 88. b. adjud. That 
an action u the caſe lies againſt executors for a 
debt, due by the teſtator upon a ſimple contract. 
And in the argument of that caſe it is ſaid, That by 
that reſolution, Juſtice and right is advanced, and 
the creditor paid his juſt debt; and if the debt 
ſhould be diſcharged by the death of the debtor, it 
would (ſay the Judges) be a great defect in the Law, 
that there ſhould be a right, and no remedy for it: 
And the Judges urge the maxim I mentioned bur 
now, curia Domini Regis deficere non debet conqueren- 
* in prone —— | 

Meriel Treſbam's caſe, fol. 3. it is u 
as an abſurd thing in law, av ark Aa _ 
wrong done him, and yet ſhould be without reme- 
dy : And the reporter does obſerve, that the Jud 
in all ages have endeavoured to put the rule of *. It. 


g in execution, Curia domini Regis non debet deficere 


ibus in juſtitia exhibenda. 

Nay, the Law has ſo great a zeal for redreſſing of 
wrongs, that as ſacred as the maxims and rules of 
the Law are, yet if there were any rules or maxims | 
that ſtood in our way to hinder, the Law would 
break through thoſe rules and maxims, rather than 
ſuffer an injury to be without remedy. 4 Inf. fol. 71. 
about the middle, No wrong or injury, either publick 
or private, can be done, but it ſhall be reform'd or 
puniſb d in one Court or other, by due courſe of Law, 


wrong And in the lower end of that folio, 4 failure of Ju. 
[and injury complained of, is ſuch for which the fal of Ju 


ſtice is abborr'd in Law. 

Sir Fran. Bacon, amongſt the elements of the Law, 
fol. 51. delivers this as a principle, Receditur à pla- 
citis juris potius quam injuria & delida remaneant 
impunits ; which he himſelf expounds in this ſenſe, 
The Law will diſpenſe with ſome maxims, rather 
than wrongs ſhould be unpuniſhed, 


2. My next argument to prove this poſition, That 
where an injury is done, and damage ſuſtained, the Law 
gives remedy, ſhall be taken from the nature of an 
action, which is the ordinary remedy the Law gives 
for the repairing of a private wrong. 

Now what the nature and definition of an action 
is, we learn from the moſt ancient authors of the 
Law, as Bracton, and Fleta, and the Mirror of 
the Juſtices, as they are collected by Sir E. C. 
* fal. 40. and they all agree almoſt in the ſame 


| Aio 


Atio nibil aliud eft — Jus proſequendi in judicio, 
qued alicui debetur, & quod naſcitur ex maleficio, vel 

uod provenit ex delicto vel injuria. 

It is nothing elſe but a means or remedy for a 
man to have right done him, that has ſuffered 
wrong and injury. 

It is the argument commonly uſed, and the rea- 
ſon given to maintain an action, and in particular an 
action upon the caſe, viz. That there is an injury 
done, and a damage ſuſtained. 

Sir E. C. 12 Rep. fol. 128, ref. p. tot. cur. If a 
Sumner return one ſummon'd, or cited into the Spi- 
ritual Court, where in truth he was never ſummon- 
ed, and he is pronounced con/umax, and thereupon 
excommunicate z he ſhall have an action upon the 
caſe againſt the Sumner: And the reaſon given is, 
becauſe there is injuria & damnum. Lis the ſame 
caſe that is re ported in Rolls 1 Rep. fel. 63. by the 
name of Powle and Godfrey: which 1 ſhall” have 
further occaſion to mention before I have done: 
You have the ſame caſe reported by Sir Francis 
Moor, fol. 835. | | 

This may ſuffice to prove the major propoſition, 
That where wrong and injury is done to any man, and 
particular damage ſuſtained by it, there the Law en- 
titles him to an action. 

For the minor propoſition, That in the caſe be- 
fore us, there is a wrong and injury done to the 
plaintiff, and a particular damage ſuſtained by him : 
To make this out, I ſhall need to do no more than 
barely to relate the very fact; and put it as a que- 
ſtion to any plain man, that has but a common ca- 
. and no learning, nor acquired parts; and to 

and to his judgment in the caſe. N 

And the caſe is no more than this: The plain- 
tiff had the honour to be choſen to that great truſt 
and employment, of a Knight of the Shire, by his 
Country men, to ſerve in Parliament; by which he 
was juſtly entitled to ſeveral great privileges, and to 


wages for the time he ſerv'd. And *tis an honour: 


and employment we all know is highly eſteem'd, 
and generally deſired and ſought after; and he that 
deſires it, defires a good office. The defendant 
having the office of a Sheriff, and being bound by 
his office and oath to do juſtly and truly, Et pre- 
miſſa ſatis ſciens; that is, well — the Plaintiff 
had the only right to be returned, and that no other 
had the leaſt colour for it, and where there was not 
the leaſt doubt or difficulty in the caſe : L 

Yet falſely, deceitfully, and maliciouſly to deprive 
him of his truſt and office, on purpoſe to put him 
ro great charges, he returned another perſon with 
him. | 

And after all, the Queſtion is, Whether he has 
done him any wrong or no ? 

By occaſion of this, the plaintiff was hindred 
from ſitting in the Houſe, and was put to great ex- 
pence, and underwent great trouble and labour. And 
the Queſtion is, Whether the Plaintiff has been at 
any particular damage ? 

Shall I have my actien for a half penny treſpaſs, 
pedibus ambulando ! Does the Law give me an action 
of aſſault and battery, if a man does but lift up his 
hand to ſtrike me? Or for a few ill words, that will 
break no bones? And ſhall I recover damage for 
theſe petty things, and ſhall no action lie for ſo no- 
torious an injury as is done in this caſe ? 

But our greateſt work is to anſwer the many ob- 
jections that have been made againſt this action; 
which yet I will be bold to ſay, have much more of 
wit than of weight in them. 

And the difficulty rather lies in the great power 

Vol. VII. | 


concerning the Election of Parliament-Men. 
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and intereſt of the parties to the action, and of thoſe 
that concern themſelves in the example and conſe- 
quence of it, upon a politick account, than from any 
uncertainty of the Law: that is, there is a deſign, 
to model the Parliament to the humour of the Courr. 

Sir Ed. Coke, in his preface to 10 Rep. fol. 6. in 
the beginning of the fills, affirms, That he never 
ſaw any caſe of great value proceed quietly, without 
many exceptions in arreſt of judgment, 

Object. 1. This is a matter that concerns the Go- 
vernment, and is of a publick nature; the employ- 
ment of a Parliament-man, conſiſting in negotiis re- 
gem, ſtatum, & defenſionem Regni & Eccleſiæ concer- 
nentibus: And therefore the puniſhment of an offence 
committed, in reference to this, ſhould be by a pub - 
lick proſecution, and not to be appropriated to any 
particular private perſon; nor the amends and ſa- 
tisfaction made to any one man. ; 

Anſw. It muſt be agreed, That publick injuries 
wherein all, or very many. are concerned, are proper 
for a publick proſecution ; as in the name of the 
King, or by a preſentment at a Leet, or Quarter- 
Seſſions, Sc. But if any particular man receive a 
particular damage by the publick offence or injury, 
he ſhall have his action; and this is conſiſtent enough 
with the proſecution for the publick. As the caſe 
of 27 H. 8. fol. 26. 27. Br. Abr. A. Sr. Ca. Plac. 
6. If a man make a ditch upon the King's high- 
way, this is a wrong to every man that has a right 
to pals that way; and he is preſentable at a Leet 
for this offence. But if I and my horſe happen to 
fall into the ditch, riding along the way, and fo re- 
ceive a particular damage, I may have an action u 
on the caſe againſt him that made the ditch. g Rep. 
113. 5 Rep. 72, 73. It is the ordinary caſe, 4 
makes an aſſault and battery upon B. this is but one 
ſingle act, but it has a double aſpect; tis a breach 
of the King's peace, and for that A. is indictable, 
and may be fined to the King, and impriſoned, 7t 
is a particular wrong to B. for which B. may have 
an action of aſſault and battery, and recover da- 
mages; and both of them conſiſtent. 

So in our caſe, this falſe and malicious double re- 
turn, it was an injury to the King and Kingdom, 
and to the Houſe of Commons, in that while the 
election by this means was under diſpute, they want- 
ed the plaintiff*s ſervice and aſſiſtance. It was a 
wrong to the County of Suffolt, for the Knight of a 
Shire has plenam poteſtatem pro ſe & communitate 
comitatus ad faciendum & conſentiendum. But it was 
more particularly an injury to the plaintiff; in that 
he was for ſome time deprived of the honour done 


him by his Country; who by their electing of him, 


ſertle that character upon him, that he was magis 
idoneus & diſcretus ; for the writ commands ſuch to 
be choſen. 

He was hindred from diſcharging his truſt, com- 
mitted to him by his own Country; hindred from 
doing ſervice to the King and Kingdom ; hindred 
of his wages. 

The Stat. of 27 H. 8. c. 26. which unites England 
to Wales, enacts, That for every Shire in Wales 
there ſhall be choſen one Knight to ſerve in Parlia- 
ment, and one Burgeſs for every Borough; and 
that the Knights and Burgeſſes ſhall have like dig- 
nity, pre-eminence, and privilege, and ſhall be al- 
lowed ſuch fees as other Knights and Burgeſſes of 
the Parliament have, and are allowed: by which 


it appears there are dignities, pre-eminences, privi- 


leges and fees, belonging to ſuch as ſerve in Parlia- 


ment; of ail which, the plaintiff for a time, was 
hindred by this falſe return. 
Kkk2 


And 


= 
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And in that it does concern the Government, it 
argues the greater injury done to the plaintiff; for 
every member of Parliament, for the time he ſerves 
there, is inſtrumental in carrying on the Govern- 


ment: which is an high honour to him. Tu regere 


imperio populos, He tibi erunt artes. Tis a noble 
employment. 

And ſince it does ſo nearly concern the Govern- 
ment, we that are Judges ſhould be the more care- 
ful to diſcourage all abuſes committed by Sheriffs in 
elections: It is of vaſt concernment to the King- 
dom that elections ſhould be fair, and returns duly 
made, without partiality and indirect means uſed. 
And we, by Judgments, ſhould encourage all re- 
medies againſt ſuch abuſes and practices. 

Beſides all this, the plaintiff has been put to great 

expences, and undergone great labour and trouble; 
which is a private and particular damage, and there- 
fore entitles him to his particular action. 
A Juſtice of peace may have an action of ſlander 
in relation to his office, yet that was not an offence at 
Common Law neither ; and yet it concerns the Go- 
vernment, 

The Stat. of 7 H. 4. cap. 1. recites, That the 
Commons made a grievous complaint to the King, 
of the undue elections of the Knights of the Coun- 


ties, *bich (ſays the Preamble) be ſometimes made 


by affecbion of the Sheriffs, to the great ſlander of 
the Counties, and hindrance of the buſineſs of the 
Commonalty of the ſaid Counties, 

By which it appears, how great the miſchief was 
in thoſe days, and whence it came principally, viz. 


from the partiality of the Sheriffs: And that Star. 


to prevent the abuſes, does appoint the return of In- 
dentures under the Seal of the Sheriff, and the ſeals 
of the Electors: But the defendant in our caſe has 
is'd an abuſe even in the very remedy, by re- 
turning ſeveral Indentures, and ſo evading the goud 
proviſion made by that Statute, 
The Stat. of 11 H. 4. c. t. obſerves, That 10 


pain is ſet in ſpecial by that Sat. of 7 H. 4. upon 


Sheriffs, if they make returns contrary to that Sta- 
tute, and gives power to Judges of Aſſize to puniſh 
them, and to inflict the penalty of 100 J. upon the 
Sheriff; and the Knights unduly returned are to loſe 
their wages : And all this depends upon the enquiry 
made by the Judges of Aſſize. At this time ſurely 
this matter of elections, and the examining and de- 
termining of the right, was not held ſo ſacred and 
ſo incommunicable a thing as ſome would have it 
now; for by this Hatute tis referred to the Judges 
of the Aſſize. 

But the principal S/atute in this matter, is that of 
23 H. 6. c. 15. which ſets out the great abuſes by 
Sheriffs committed in elections; it recites, That of 
late divers Sheriffs, for their fingular avail and lucre, 
have not made due elections of the Knights. One 
would think by thoſe words ( for 7beir lucre) that 
there was money ſtirring upon theſe occaſions, even 
in thoſe times; and that ſome men paid dear to be 
choſen Parliament-men : Or elſe, how could a She- 
riff make profit to himſelf by an election? And to 
be a Parliament-man, it ſeems, was a very deſirable 
thing in thoſe days. | 

And foraſmuch (lays that Statute) as 4 ſufficient 
pain, and convenient remedy for the party in ſuch 
caſe grieved, is not ordained in the ſaid Statutes 
againſt the Sheriffs: It therefore provides a better 
remedy. | 
But let us, to our purpoſe, obſerve by the way, 


that it mentions be Party grieved; ſo that there is 


5 
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a Party grieved : It is not merely a publick offence, 
but an injury to ſome particular perſons, and to 
ſome one perſon; for it ſays the party grieved, but 
it does not mention who that party grieved is. So 
that it may be objected, that thoſe words (the party 
grieved) refers to every Elector, as well as the 
Knight elected, \ 

But the enacting Clauſe expounds the words, and 
declares whom the makers of that Law meant; for 
it makes the firſt offer of the forfeiture to every per- 
ſon choſen Knight, and not duly return'd : So then 
tis plain, that the Knight elected, and not returned, is 
the Party grieved. It he have a particular wrong 
done him, then it follows he ought to have a parti- 
cular remedy and ſatisfaction: And he was a party 
grieved before theſe Statutes made, and this penalty 
and remedy given; for theſe Statutes do not firſt 
make him a party grieved, but mention him as be- 
ing ſo before, If he were ſo before, ſurely the 
Law gave him ſome remedy, or elſe there was a 
Gravamen without Remedium ; which would have 
been a defect in the ſame. n 

Object. 2. Is that which I think is moſt relied up- 
on, and that has moſt weight laid upon it, viz. That 
this action concerns an election of a Knight to the Par- 
liament, and therefore belongs to the juriſdiction of the 
Parliament, and ought to be determined there, and not 
by any Court inferior to it. 

Anſw. To this it has been truly anſwered, That 
tho” in this caſe we have often occaſion to ſpeak of 
the Parliament, and to mention an election to Par- 
liament, yet the right of election is not called in 
queſtion, nor was it to be tried in this action, but 
was determined by the Houſe of Commons; and 
this action is purſuant to that deciſion of the right 
of election by the Parliament, and grounds itlelf 
upon it, 

I ſhall, however, take this occaſion in the firſt 
place, to ſhew in what matters that concern the 
Parliament, the Judges of Wefminſter-ball have in 
all times, and muſt meddle, and take cognizance of 
them. And in the next place, what they have de- 
clined and left to the Parliament. 

1. They have debated and reſolved, what is a 
good Seſſion of Parliament, and what is not, and what 
makes a Seſſion, as in Tr. 12 Fac. in R. R. Rolls, 
Rep. 29. There were ſeveral acts of Parliament 
that had paſs'd at a former Parliament, which were 
continued only to the firſt Seſſion of the next Par- 
liament ; and in that caſe they held thoſe acts then 
ſtill in force : for tho' the Parliament had met, yet 
no Act paſſing, they therefore adjudged it was no 
Seſſion, and there was a neceſſity that the Judges 
ſhould determine this. For tho' the King and Par- 
liament make Acts, yet the Courts in Weftminſter- 
ball put thoſe Acts in execution, and therefore muſt 
firſt ſatisfy themſelves. 

2. Whether they are in force or not ſo, in the 
Prince's caſe 8 Rep. whether the charter made by 
King Ed. 3. to the Prince, were an Act of Parlia- 
ment or not, is here argued and reſolved. So 4 H. 
7.18. 6 and 7 H. 7. 14, 15. 

3 In Rolls Ab. 1}t part, fel. 93. ca. 19. under the 
Title of Aion upon the Caſe, there is Cited 17 E. 3. 
in B. R. Rot. 69. where an action is brought by 
Jobn Bokeland, Knight of Wiliſbire, againſt the 
Sheriff of that county, for not levying 10 J. 4 5. 
pro expenſis ſuis in attendencia ſua in Parliaments. 
Now in order to the recovery of this Action, many 
things relating to the Parliament, as, When the Par- 
liament began? How long his attendance was ? 

And 


* 
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and divers other queſtions relating to the Parliament, 
muſt of neceſſity be incident. | 

10 Elix. Dy. fol. 275. The very lower end of that 
folio, there is an action brought againſt the Keeper, 
for letting a Burgeſs of Parliament go at large by 
writ de privilegio Parliamenti, who was in execution. 
The Lord Dyer ſays nothing there, what became of 
it; but Sir Francis Meer, in his Rep. fol. 57. at the 
lower end of that fol. reports, that it was held by 


Dyer, that if one condemn'd in debt or treſpaſs, be 


choſen to the Parliament, and after taken in execu- 
tion, that he ſhall not have his privilege of Parlia- 
ment. And, as he ſays, it was ſo held by the Sages 
of the Law, in the caſe of Ferrers; and that tho? 
his privilege was indeed allow'd, yet, (as they held) 
it was minus juſte, which caſe of Ferrers was the ſame 
here mentioned before to be in Dy. fel. 275. as appears 
by Mr, Crompton in his juriſdiction of Courts, fol. 8. 6, 

So that ſome things relating tothe Parliament, the 
Courts of Veſtminſter ball muſt determine; and the 
Judges cannot avoid it, if they will do juſtice. 

2. But ſome things there are concerning the Par- 
liament, which the Courts of Veſtminſter- ball may 
determine if they think fit; or they may at the diſ- 
cretion of the Judges ſuſpend their further proceed- 
ing, and refer them till the Parliameat meets to de- 
termine them. 

33 H. 6. fel. 17, 18. It is there debated by the 
Judges, whether it were a perfect and /zga! AF that 
paſs d in Parliament againſt Sir John Pilkington, for 
a rape committed by him; and it depended upon 
the courſe of the two Houſes, in their tranſmitting 
of bills from one to another, and of indorſing the 
bills ; and they ſent for the Clerk of the Parliament 
and conſulted with him about it; and there, For- 
teſcue, chief - Juſtice, held the Act in queſtion to be 
a good Act of Parliament; but, ſays he, peradven- 
ture the matter, or queſtion, ſhall wait till the next 
Parliament meet, and then we may be certified by 

them of the certainty of the matter. By this it 
appears, that the Judges did not diſown the juriſ- 
diction of that cauſe, that was ſo nearly depending 
upon the uſage of Parliament, but that it belonged 
to them, and not to the Parliament; yet it was con- 
venient to be adviſed by the Parliament, and to wait 
till then. 

And Sir Ed. Coke, in his 2 Inſt. 408. tells us, 
that matters of difficulty were uſually adjourned to 
Parliament. 2 
3. Some things there are that concern the Parlia- 
ment, wherein the Courts of Meſtminſter- ball mult 
not intermeddle, but the juriſdiction belongs to the 
Parliament only. 

By the Statute of 4 H. 8. c. 8. tho! all in that Act 
that concerns one Richard Strade, is a prom Act, 
yet there is one clauſe which is a general Act, and is 
declaratory of the ancient law and cuſtom of Parlia- 
ment, viz, It is enacted, That all Suits, Accuſements, 
Condemnations, Executions, Fines, Amerciaments, Pu- 
niſhments, Corrections, Charges, and Impoſitions, at 
any time from thenceforth, 10 be put or bad upon any 
Member, for any Bill, ſpeaking, reaſoning, or declaring 
of any matter concerning the Parliament, to be com- 
muned or treated of, be utterly void and of none effect. 
This concerns none but members of Parliament, 
and it provides for freedom of debates in matters 
that are proper to be treated of in Parliament. 
»The Lords, for themſelves only, and for their 
own Houſe, made claim of this privilege and ju- 
riſdiction, 11 R. 2. num. 7. Sir Robert Cotton Abr. 
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fol. 3 2 1. but it is limited only to matters moved in Par- 
hament, and the King allowed it in full Parliament. 
And Sir Ed. Coke, in his 2 If. fol. 15. ſays, that 
part ratione, the like belongs to the houſe of Com- 
mons: And this is the reaſon; ſays Sir E. C. that 
Judges ought not to give any opinion of a matter of 
Parliament, becauſe it is not to be decided by the 
common Laws uſed in other Courts, but ſecundum 
legem & conſuetudinmen Parliamenti. | 
So likewiſe in caſe of the privilege of a Member 
of Parliament, agaioſt ſuits and exccutions, ſitting 
the Parliament, the Judges have refuſed to give 
their opinion, tho* demanded by the Lords. As 
they «lid in the caſe of Thorp, Speaker of the houſe 
of Commons, who was taken in execution between 
two Seſſions of Parliament, of which the Commons 
made Complaint to the Lords, and the Lords aſked 
the advice of the Judges, whether the Speaker ought 
to be delivered by privilege of Parliament; the 
Judges anſwered, Tbat they ought not to determine 
the privilege of the bigh Court of Parliament : the 
caſe is 31 H. 6. fol. —. Rolls Ab. 2d part. 94. ca. 1. 
See 39 H. 6. Sir Robert Cotton's Abridg. num. 6. 
Concerning departure from Parliament, (fitting 
the Parliament) and not attending according to 
their duty ; the caſe ſeems doubtiul, whether any 
other Court than the Parliament can determine of 
that offence, it ſeeming to be of a middle nature. 
For tho? it be an offence committed by a Member, 
and that in Parliament-time, which argues for their 
privilege, and againſt the juriſdiction of any infe- 
rior Court, eſpecially while the Parliament firs, 
who undoubtedly may take cognizance of it, and 
puniſh it : Yet on the ather fide, when the Parlia- 
ment has not taken cognizance of it, and the Par- 
liament is riſen, why ſhould not that offence, at 
the King's ſuit, be puniſhed in the Star- chamber, 
while that was a Court, and now in the King's- 
Bench? And why ſhould privilege protect againſt 
non-attendance, when the true ground of privilege 
is by reaſon of attendance. And Mr. Plowden, who 
was a very learned lawyer, ſubmits to the juriſdie- 
tion, but traverſes his departure; as the caſe of the 
Biſhop of Wincheſter, 3 E. 3. remembred by Sir Ed. 


Coke, in his 2 Iuſt. in his Chapter of Parliament, (as 


far as he reports it) ſeems rather to be an authority 
againſt the juriſdiftion of any other Court beſides 
the Parliament itſelf, in ſuch caſe or proceeding 
againſt a Member to puniſh him for non-attendance : 
For the Biſhop being impleaded by original writ 
at the King's ſuic, (which I ſuppole was in the 
rol Bench) quia rec it 4 Parliamento fine licentia 
egit. | 

The Biſhop pleaded quad ipſe eff unus de paribus, 
& dicit, quod fi quis eorum deliquerit in Dominum Ne- 
gem in aliquo Parliamento, in Parliamento debet corrigi 
& emendari, & non alibi in minori curia, And ſo 
Sir E. C. ſeems to leave the victory on the Biſhop's 
ſide, and that his plea ſucceeded. But Sir Francis 
Moor, 779, 780. reports the caſe of the Lord Stur- 
ton, and the Lord Mordant, how they were deeply 
fined in the Star- chamber, 4 Fac. for abſenting 
from Parliament, at the complaint of the Attor- 
ney General, ore tenus. And there were then pre- 
ſent in the Star-chamber, the Lord-Chancellor, 
Chict-Juſtice Popham, Fleming, and Walmſly. And 
for precedents to juſtify the proceeding againſt them 
in that Court, they cite the caſe of the Earl of Corn- 
wal, 4 H, 3. and the Biſhop of Winchefter's cafe, 
(which I mentioned but now) 3 E. 3. how that for 

de par- 


* Sir Je Elliot, and Denzil Helles, plead the like Plea to the juriſdiction of the King's-Bench. Ante p. 242. 
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departing from Parliament, without licence, their 
lands were ſeized. 

But the objection in our caſe is, concerning a mat- 
ter of election of a Knight of a Shire to ſerve in Par- 
liament : that no other Court but the Parliament 
muſt meddle in it, as the objectors would have it. 

Anſw. It is not impertinent therefore, to enquire 
briefly of the true Juriſdiction in this matter. 

Sir Robert Cotton affirms, that writs of Summons 
for Knights of the Shire to ſerve in Parliament, be- 

gan 49 H. 3. and that the admittance of Commo- 
ners into the Parliament, was purpoſely to leſſen 
and curb the power of the Lords, after the daring 
Earl of Leiceſter was ſlain in the battle of Eveſham, 
(which was that very year) and the Barons were to- 
tally routed by Prince Edward, (afterwards King 
Z. 1.) and K. H. 3. was reſcued out of their hands. 
And to back that opinion, it is obſerved, that the 
firſt writ to the Sheriffs, to ſummon two Knights 
out of every Shire, that is to be found upon record, 
is that of the cloſe Roll 49 H. 3. (the very ſame 
year) dorſo 10 and 11. Thus Mr, Prynne affirms, 
in his preface to the abridgment of the Records of 
the Tower, fol. 11. in the beginning of that fol. and 
fel: 13 b. in the middle of that fol. 

But we muſt not be governed by Hiſtorians in 
matters of law ; and therefore notwithſtanding this 
obſervation of Sir Robert Cotton's and Mr. Prynne's, 
we mult preſume that the Houſe of Commons, and 
election of Knights of the Shire, are as ancient as 
the Common Law, and have been time immemo- 
rial; becauſe we find no written law that does firſt 
ys any ſuch Inſtitution. 

t to come cloſer to the objection, and to en- 
uire who are the proper Judges of the right of 
elections. 

Mr. Prynne, in the ſame preface, fol. 14. 5. in the 
middle of it, (as I myſelf have folio'd it, for the 
print has no fſolios to the preface;) * The King 
and Lords (ſays he) were anciently ſole Judges 
&« of the legality of elections of Members of the 
« Houſe ot Commons, till the time of King 
« Henry 7.” 

And in Sir Robert Cotton's Abridgment, fol. 392. 
the year 1 H. 4. num. 80. at the prayer of the Com- 
mons, the King ceclares, that the Commons were 
only petitioners, and that all judgments appertain 
to the King and Lords, unleſs it were in Statutes, 
Grants, Subſides, or ſuch like; the which order 
the King would from that time to be obſerved. 

But we know that the Houſe of Commons is now 
poſſeſs d of the juriſdiction of determining all que- 


ſtions concerning the election of their own Members; 


ſo far at leaſt, as is in order to their being admitted 
or excluded from ſitting there. But how far their 
judgment is concluding to all others to other purpo- 
ſes, I have now no juſt occaſion to examine; for, as 
has been obſer v' d, the plaintiff in this caſe grounds 
his action upon his original right of election, and 
mentions the determination of the houſe on his 
fide; and not only alledges that he was duly ele&- 
ed, but ſo returned by the defendant himſelt : And 
that tho? he were for ſome time hindred from ſit- 
ting, by occaſion of the falſe return, made by the 
defendant on purpoſe, and the election was under 
queſtion by it, yet he prov'd it clearly to the houſe, 
and was admitted, and his election declared good 
and taking it for granted that he was duly elected, 
he ſues in the King*s-Bench, by this action to recover 
damages for the injury done him by the defendant, 
for which the houſe of Commons. could not have 


help'd him. For to that purpoſe they have no ju- 
riſdiction, for they cannot examine a witneſs upon 
oath, nor cag they act the part of a Jury to give 
damages, nor have they any power to award a trial, 
or to cauſe the Sheriff to impannel a Jury. 

O7. 3. This is an action of a new invention, and 
prime impreſſionis, and never any ſuch was brought 
before, ſave that of Nevil againſt Siroud ; which 
never had any determination, 

Anſ. Lis true, tis new, in the particular cir- 
cumſtances, but not in the main, nor in the ſub- 
ſtance z *tris new, in that *tis brought by one elect. 
ed Knight of a Shire againſt the Sheriff, for a falſe 
and malicious return of another Indenture, where- 
by the plaintiff was put to great expence and trou- 
ble; but *tis not new in the general nature of the ac- 
tion, For nothing is more frequent than actions 
upon the caſe, where an injury is done and damage 
ſuſtained; nay, 'tis very frequent for actions upon 
the caſe to be brought againſt Sheriffs, for mere 
falſe returns, and that where there is no malice, nor 
any of thoſe great aggravations that appear in this 
caſe, | 

For this I refer you to the caſe in Rolls's Abr. 1. 
part, fol. 9g. Getin, Palmer and Marſhal, in the 
King*s-Bench ; where the Bailiff of a franchiſe was 
newly removed; but tho' he were removed, took 
upon him to anſwer, but made a falſe anſwer to the 
Sherift*s warrant, to execute a Fieri fac* againſt an 
adminiſtrator, and the Sheriff made that return to 
the Court; and thereupon an action upon the caſe 
brought againſt the Sheriff, and edjudged it lies: 
And that the Sheriff at his peril muſt take notice 
who is the rightful bailiff of the franchiſe, and ac- 
cept of no anſwer to his warrant from any other. 

19 H. 6. 29. An action upon the caſe againſt a 
deputy Sheriff » for embezzeling a writ. 

19 H. 6. 38. by Paſton. If a Sheriff upon a Ve- 
nire fac return a Jury that is inſufficient to pay iſ- 
ſues, the next Sheriff to whom the iſſues are eſtreat- 
ed to be levied, muſt charge himſelf with the iſſues, 
and muſt not return a Nib1l, but ſhall have an action 
upon the caſe againſt his predeceſſor, for his falſe re- 
turn; yet here is no malice, but at the moſt a ne- 
glect, or a miſtake only. 

39 E. 3. 7. Brook. action upon the caſe, 67. 

An action upon the caſe againſt a Sheriff for not 
ſummoning and warning a man in due time, upon 
a writ of Præmunire or attachment, whereby he ſu- 
ſtained damage, as judgment given againſt him, or 
the like. This is but a bare neglect or omiſſion, and 
ſeems to be the leaſt or loweſt ſort of injuries; and 
yet being accompanied with a particular damage 
to the party, tho* without any malice on the She- 
riff's part, the action will lie. | 

3 E. 4. 20. Brook. action upon the caſe, pl. gr. 
by Danby and Pigot, for a falſe return only. 

If a Nibil be returned againſt me who b. land, 
F. N. B. 93. 31 E. 3. Fitz. Ar. Proces 55. 

So for not returning a writ of ſecond deliverance, 
which is a mere neglect and non-ſeaſance, tho? there 
be no malice, 21 E. 3. 43. Br. Ad. ſ. ca. pl. 48. 
5 Rep. 32.6. 91. 7 Rep. 1. | 

So againſt a Biſhop, if he falſely return, that an 
executor has not retuſed the executorſhip, when re 
vera he has refuſed it, 2 Leon. 221. 

So againſt an eſcheator. 9 H. 6. 60. 21 E. 4. 23. 


Much more ſhall the action upon the caſe lie a- 
againſt the Sheriff, as the circumſtances of this 
Cale are, where the return is not only falſe, _ he 
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knew it to be falſe, and he did it maliciouſly, with 
a purpoſe to hinder the plaintiff from ſitting, and 
to put him to expence, and where the plaintiff has 
had ſo great a damage. And the Sherift by his oath 
is oblig'd to do right as well to poor as to rich, in 
all that belongeth to his office. 2. To do no wrong 
to any man for favour nor hate. 3. To diſturb no 
man's right. 4. Truly to return, and truly to 
ſerve all the King's writs, as far forth as ſhall be 
within his cunning. And the Jury by their verdict 
in this caſe, have found the defendant to fail in 
every one of theſe clauſes of his oath. And tho? 
the circumſtances that do diverſify all caſes are new 
in this caſe ; yer *tis very frequent in actions upon 
the caſe, to have new caſes and new circumſtances ; 
and there is nothing more frequent than this variety 
and novelty. 

Sir Fran. Bacon, in his Book of advancement of 
learning, ſpeaking of caſes omitted in law, fol. 38. 
ſays, That the narrow compaſs of man's wiſdom cannot 
comprehend all caſes which time bath found out; and 
therefore caſes omitted and new, do often preſent 
themſelves, but every new caſe does not require a 
new law; for then the legiſlative power muſt be 
continually exercis*'d : But tho? it differs from for- 

mer caſes in circumſtances, yet it may fall under a 
general rule, or be proceeded upon by parity of 
reaſon ; ubi eſt eadem ratio, ibi idem eft jus. 

And the Statute of W. 21. cap. 24. has made am- 
ple proviſion for all ſuch new caſes that fall under a 

eral rule, but have no form'd writ, or writ of 
courſe that fits it in all the particulars and cireum- 
ſtances. In confimili caſu, fimili remedio indigente, 
fiat breve, ſays that Statute. 

In the 8th Rep. fol. 48. Jebu Webb's caſe, there 

have the diſtinction of writs ; ſome are brevia 
formata ſeu de curſu, and from thence the Curſitors 
have their name, becauſe they have the drawing of 
thoſe writs. 

Some are brevia Magiſtralia que nec ſunt de curſu 
nec formata, i. e. de aliqua certa forma, ſed ſepius va- 


riant ſecundum varietatem caſuum, factorum & queru- 


larum; as are actions upon the caſe, &c. which 
have not any certain form, but are upon occaſion 
drawn by the Maſters of the Chancery, and from 
thence are called Magiſtralia; all this is by virtue 
of the words of the Statute of . II. c. 24. Concor- 
dant clerici in Cancellaria de brevi faciendo, 2 Inſt. 
406, 407. | 
* And many os caſes may be put, that have no 
parallel caſes to be found in our Books, if all the 
particulars and circumſtances be regarded, as the 
caſe, 8 Car. Croke 291. in the King's Bench, where 
an action upon the caſe is brought againſt an Appa- 
ritor, for what he did in his office, viz. for fallely 
and maliciouſly preſenting one, and that in the Spi- 
ritual Court, for incontinency. This was againſt 
an officer for what he did in his office, and to which 
his oath obliged him; and this was for a thing done 


in the ſpiritual Court, viz. the Conſiſtory Court at 


Exeter, and for a matter merely of eccleſiaſtical cog- 
niſance, viz. incontinency, wherein the Common 
Law had nothing to do; and this caſe had no pa- 
rallel nor precedent before it: and yet being an in- 
jury and damage to the party preſented, and done 
falſely and maliciouſly, and without colour, and 
for which the party injured could have no recom- 

ce in any other Court, but at Common Law, 
t was adjudged the action lay, This caſe, tho! it 
had no paralle} before it in all the circumſtances, 
yet in many reſpects it is a paralled to the caſe before 
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againſt conſtables for 


a falſe preſentment, Croke Car. 467. and 
e I cited before againſt a Sumner. 12 Rep. 


us. There is the like action 
makin 
the 
128. 


And for that objection and obſervation concern- 
ing the novelty of this action, this more may be ſaid 
in anſwer to it; That till of late years Sheriffs have 
given no occaſion for the like action of this; for 
double returns, upon elections to Parliament, have 
not been in ancient times. . 

Mr. Prynne, in his Brevia Parliamentaria Redi- 
viva, fol. 137. obſerves, that there were not above 
two or three caſes of elections queſtioned from 49 
H. 3. till 22 E. 4. for ought appears by the returns, 
or Parliament-Rolls, and not ſo much as one dou- 
ble return or indenture. 12 2585 

And the common law does comply with and con- 
form to the general opinion and genius of the King- 
dom, and values what they generally eſteem and vas 
lue, and diſeſteems what they value not. 

Heretofore an election to ſerve in Parliament, was 
not a thing ſo deſirable, and fo much ſought after as 
now-a-days it is; and it is not the deſire or ſeeking 
after it, that is to be diſlik'd or condemn'd; for he 
that deſireth the office of a Biſhop (ſays the Apoſtle ) 
deſires a good office; but it is the undue means 
uſed, or the ill ends for which it is deſired, that 
makes the ſeeking bad. | | 

Mr. Prynne, ut ſupra, fol. 165. anno 1 E. 3. a 
writ iſſued to elect two Knights for the county of 
Northumberland, and the Sheriff returned this an- 
ſwer, communitas commit. Northumbrie fic reſpondet, 
quod ipſi per inimicos Scotia adeo ſunt defirutti, quod 
non babent unde ſolvere expenſa duobus militibus praſi- 
ſeiſſuris ad confilium apud Lincoln. tenendum. 

In his fourth part of his Regiſter of Parliamen< 
tary writs, is mentioned a Patent of exemption 
granted 42 E. 1. to the town of Torrington in De- 
vonſbire; which Patent recites in its preamble, that 
the men of that town never uſed to ſend Burgeſſes 10 
Parliament, till the Sheriff 21 E. 1. ſummonitos fus 
iſſe malitioſe retornavit. | 

So that a malicious return to Parliament, is no 
new thing, but has been formerly done; and as the 
plaintiff in this action has well ſued the Sheriff for 
returning another with him, ſo I make no doubt 
but as the caſe then ſtood with the general humour 
and opinion of the people, thoſe of Torrington might 
have had their remedy — the then Sheriff for 
returning them ſummoned. IE 

And the Law is ſtill the ſame, in that it till ſets 
a price and eſteem upon that which the people ge- 
nerally eſteem and value. | 

And ſeveral caſes have been put to prove; that 
new Statutes have given occaſion to new actions up- 
on the caſe, which actions could not have been ſued 
at the Common Law ; and yet thoſe new Laws and 
ſtatutes, do not give thoſe new actions, but only 
occaſioned them, FELINE © #1 

Barnes verſ, Carey 12 Fac. King's-Bench, Rolli“ 
Rep. fol. 7. | 

The plaintiff there brought an action upon 72 
caſe againſt the Sheriff of Briſtol, for ſuffering J. S. 
to eſcape out of his cuſtody. J. S. being commit- 
ted by the Commiſſioners of bankrupts, for refuſing 
to anſwer Interrogatories, the plaintiff being one. 
of the creditors, and J. S. a bankrupt ; and after 
many exceptions taken to the declaration; the Court 
gave judgment for the plaintiff, And yet there 
was no ſuch thing as a commiſſion of bankrupt at the 
common Law; but the common Law takes occa- 


fion, 


ſuch Indenture ſealed 
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fion by the ſtatutes of bankrupr, to give ſuch an 
action upon the caſe, which before thoſe: ſtatutes 
could not have been ſued, N | 


In like manner the common Law takes occaſion . 


by thoſe ſtatutes that give the action of waſte againſt 
tenant for life, or years, againſt whom it lay not by 


common Law, to give an action upon the caſe a- 


gainſt ſuch tenants, if they will not permit their 

Leſſors to enter upon the thing demiſed, to view 

whether waſte be done or not, Crote 2 part, 478. 
Object. 4. That there is not one cafe in Law paral- 


lel to this cafe, for a Sheriff to be ſued for return- 


ing the whole truth, and ſomething more than the 
truth: tho? actions for falſe returns are frequent. 

' Anjw. This is an action for a falſe return, and 
ſomething more. That it is for a falſe return, ap- 
pears by that allegation, that he did falſely make his 
return, and the Jury have found it ſo, and we muſt 
believe it. And tit was falſe in this, in that he re- 
turned an Indenture pretended to be under the hands 
and ſeals of divers perſons, as the greater part of 
the ſaid county, purporting the choice of another 
than the plaintiff to be Knight of che Shire. The 
plaintiff does not —. * that there ever was any 

y any per ſon; but that the 
defendant did falſely return another Indenture, pur- 
porting the ſame to be made by divers perſons, c. 
So that we may reaſonably underſtand it, that in 
truth there never was any ſuch Indenture ſealed by 
any but the Sheriff himſelf, and not by any others 
that were preſent at the election. 24/y, Tho' the 
Sheriff have returned the whole truth, yet together 
with that truth he returned a falſehood ; and till it 
was re-examined, it could not appear which was the 


truth, and in the mean time the plaintiff ſuſtained 


all his damage. 


' Objeft. 5. That the Sheriff acted herein as a judge, 


and therefore if he err, he is not to be ſued for it, 

but his error may be reformed ; and the Law will 
not ſuffer an averment tending to the diſcredit of a 

Judge. Pl. comment. 491. b. and Dy. 89. 6. 

Anſw. All this is true, as to one that-is a judge 
of Record, in reſpe& of the greatneſs of his autho- 
rity, and the great truſt the King and the law repoſe 
in'a judge of Record. But the Sheriff is no judge 
at all in what he acts in the election of Knights for 
the Shire, but is only an officer upon Record, 9 H. 
6. 53. and 60. Br. Ab. Tit. AB. /. ca. plac. 6. tho? 

in 2 partieular caſes indeed, the Sheriff is a 


judge, as in a Juſticies, 6 Rep. 12. ad fin. and a 


Judge of Record, as in a Re-diſſeiſin, by the Statute 
of Merton, c. 13. | 

Object. 6. The Statute of 23 H. 6. c. 15, has pro- 
vided a remedy againſt the Sheriff for any abuſe 
committed by him in elections, viz. the penalty of 
a hundred pound, in caſe of Knights of the Shire, 
to the Knight injured : And it does recite-in the pre- 
amble, that a convenient remedy for the party 
grieved, is not ordained in the former ſtatutes ; and 
trom hence it is inferred, that there was no remedy 
for the party grieved at the common Law, nor be- 


fore this ſtatute. . 
Anſ. I have already proved, that there was a re- 


medy at the common Law, and before this ſtatute; 


and this ſtatute is an argument to prove it, for this 
ſtatute mentions a party grieved, and there could be 
no grief without a remedy, otherwiſe the Law would 
have been defective. And it cannot be denied, but 
that if there were a remedy at the common Law, 
this ſtatute being in the affirmative, does not take 


it away, only it gives another remedy. 


30. Proceedings againſt Sir W. Soame, 26 Car. II. 


And far the words of this ſtatute of 23 H. 6. chat 
a convenient remedy for the party grieved is not or- 
dained by the formed ſtatutes ; this does not argue 
that there was no remedy at the common Law, nor 
does it argue that there was no remedy at all; but 
that there was no convenient remedy by thoſe former 
ſtatutes, and thereupon the ſtatute of 2 3 H. 6, gives 
an hundred pound to the Knight injured by an un- 
due return. 

I ſhail put ſome like caſes where Acts of Parlia- 
ment give remedies, where yet there were other re- 
medics before at common Law, and the party may 
ſue for either; Rolls Ab. 1 part, fol. 93. caſe 20. 

A Diſtringas is awarded to the Sheriff to diſtrain 
the defendant in an action, and the Sheriff returns 
too ſmall iſſues, tho* an averment lies by the ſtatute 
of V. II. c. 43. yet the plaintiff may well have his 
action upon the caſe againſt the Sheriff, becauſe it 


appears by the words of the ſtatute, that it is a falſe 


return. Obſerve the argument there uſed, viz. 

If the action upon the caſe did not lie, in ſuch 
caſe the plaintiff had not any remedy at the com- 
mon Law, which was greatly miſchievous; and the 
ſtatute (as is there obſerved) rho” it gives a new re- 
medy, and takes no notice of any remedy that was 
before in the caſe, yet it does not reſtrain the plain- 
tiff from any remedy that he had at the common 
Law. *Tis there indeed made a Quære; but Ser- 
jeant Rollt has this Note upon it, that Tr. 3 Car. 
one Mrs. Bennet, upon good advice, brought ſuch 
an adtion upon the caſe againſt the Sheriff of London, 
for returning too ſmall iſſues againſt the Mayor and 
commonalty of London. 

The ſtatute of W. II, c. 24. (Sir E. C. 2 Inf. fol. 
404, 405-) firſt gives an aſſize of nuſance againſt 
the Alienee of him that levied that nſance; and 
that ſtatute ſeems (as Sir E. C. obſerves) to under- 
ſtand that the party grieved was without any reme- 
dy before; for it provides in theſe words, de cetero 
non recedant querentes a curia Regis. fine remedio : yet 
Sir ZE. C. takes notice, fol. 405. of his 2 Ii. at the 
lower end of that folio, upon the words (a curia) 
That the makers of that At knew well that the party 
injured by the nuſance, might enter upon the ground 
of the wrong-doer, not only when it was in his 
hands, but after it was aliened too, and abate the nu- 
fance, and fo prevent himſelf of the remedy by aſ- 
ſize of nuſance given by this Act. And beſides 
this, he had another remedy by action, viz. If he 
had any particular damage (ſays Sir E. C.) he might 
bring his action upon the caſe, and recover damage, 
ne querentes recederent a curia fine remedis. 

Object. The ground of this action againſt the 
Sheriff is for making a double refurn, Now the 
declaration ſets forth only one perfe& return, and 
that is of the plaintiff's election, which the declara- 
tion ſays, was ſecundum exigentiam brevis ; and it 
was by Indenture, under the ſeal of the Sheriff and 
Electors: And tho' the plaintiff alledges, that the 
late Sheriff and the Electors returned another Inden- 
ture of the election of another perſon, (which is the 
gravamen that he complains of ) yet that appears to 
be no return; for it was not ſaid, that that Inden- 
ture was under any ſeals. And the ſtatutes of 7 H. 
4. c. 15. and 8 H. 6. c. 7. require Indentures enſeal- 
ed by the electors to be tack'd to the writ, which 
Indentures ſo ſealed and tacked, ſhall be holden for 
the Sheriff 's return. dae 

Anfw. This other Indenture laſt mentioned, muſt 
be underſtood an Indenture enſealed, in like man- 
ner as the former; for the declaration juſt before 

| men- 


4 


mentions the firſt Indenture, whereby the Plaintiff 
was returned to be choſen, and that it is ſaid to be 
ſo enſealed, as the Statutes require; and then the de- 
claration ſays, that the Sheriff, together with that 
Indenture, return*d anot her Indenture : fo that it 
muſt be reaſonably unde rſtood, to be an Indenture, 
in like manner enſcaled. 

And then *tis ſaid by the declaration, of this laſt 
Indent ure, that it was annexed to the Writ; and lo 
return'd by the Defendant the Sheriff, which muſt 
therefore be preſum'd to be an Indenture enſealed, 
or elſe ro what purpoſe did the Defendant annex it 
to the Writ, and return it? 

And further the declaration ſays, that by rea- 
ſon of the falſe return, the Plaintiff could not be ad- 
mitted into the Lower Houle, till he had made proof 
of his Election. Now, if that other Indenture 
were not enſcaled, it could not be faid to be a falſe 
return; for it would indeed have been no return, 
and it could not have hindred the Plaintiff from be- 
ing admitted, nor put him to the proof of his 
Election. 

And that the Indenture muſt be underſtood an In- 
denture enſealed, by thoſe that were preſent at the 
EleRion, appears by the Writ; the form whereof 

you will find in Crompt. Juriſdiction of Courts, fol. 
1. 3. the Clauſe is this; Et nomina eorundem mili- 
tum, fic electorum, in quibuſdam Indenturis, inter te 
& illos qui bujuſmodi Electioni interfuerint inde confi- 
ciendis, inſeri. And in another Clauſe, Et Electio- 
nem illam ſub figillo tuo & figillis eorum qui Electioni 
illi interfuerint nobis in Cancellariam — remit- 
tens nobis alteram partem Indenturar. predictar. pre- 
ſentibus conſutam una cum hoc breve. 


The Lord Chief-Juſtice North's Argument, in 
the Caſe between Sit William Soame, Sheriff 
of Suffolk, and Sir Samuel Barnardiſton, 
Bart. adjudged in the Court of Excbeguer- 
Chamber, upon a Writ of Error, containing 
the Reaſons of that Judgment. 


IR Samuel Barnardiſton, the Plaintiff, brings an 
action _= the caſe in Banco Regis againſt the 
Defendant, Sir William Soame, late Sheriff of Suf- 
folk, ſetting forth, that a Writ iſſued for the chuſing 
of a Knight for that County, to ſerve in the then Par- 
liament, inſtead of Sir Henry North, deceaſed; that 
at the next County Court the Freeholders proceeded 
to an Election; and altho' the Plaintiff was duly 
choſen per majorem numerum gentium tunc reſi- 
dent. infra dict. Comitat. quorum tunc quilibet ex- 
pendere potuit 40 5s. libri ten'ti & ultra per annum 
infra itat, illud, ac licet prædictus Willielmus, 
premiſſa ſatis ſciens, poſtea brevem pred. in Cur. 
Cancellar. returnavit, ſimul cum quadam Indentura 
inter ipſum Vicecomitem & predict. Electores ip- 
ſius Samuelis de prædicta Electione ipſius Samuelis 
fact. ſecund. Exigentiam brevis prædict. Prædictus 
tamen Willielmus adtunc Vicecomes Officii ſui debi- 
tum minime ponderans, ſed machinans & malitioſe 
intendens ipſum Samuelem in hac parte minus rite 
pregravare, ac eundem Samuelem de fiducia, & 
officio unius Mil. Comitat. prædict. in dict. Parlia- 
mento exercend. omnino fruſtrare, & deprivare; & 
prædict. Samuelem ad diverſas magnas & grandes 
pecuniarum ſummas expend, cauſare, contra debi- 
tum officii ſui præd. falſo, malitioſe, ſcienter & 
deceptive, adtunc in ead. Cancellar. apud M eſtmo- 
* ans, retornavit una cum Indentura predict. 
oL, VII. | | 
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quandam aliam Indenturam eidem brevi ſimilitet 
annex. ſpecificat. illam fore fact. inter præ fat. il. 
lielmum, &c. una parte, & diverſas alias perſonas 
dict. Comitat; in Indentura illa ſpecificat. & conti- 
nent. quod dictæ al. perſonæ, ut major pars totius 
Comitat. prædict. in prædicto pleno Comitat. ele- 
gerunt quend. Lione!lum Talmaſb, Bar. alias dict. 
Lionel Dom. Huntingtowre, in Regno Scetie, in loco 
predicti Lenrici North un. Mil. Com. Suffo!k præ- 
dict. pro Parliamento prædicto advenicnd. eidem 
Parliamento pro Com. il. Ubi re vera prædictus 
Lionellus non fuit electus per majorem partem, 
prout per ult. Indent; falſo ſupponitur. Ratione 
cujus quidem falſi retorn. de prædicta al. Indent. 
&c. idem Samuel in Domum interiorem pro Comi- 
tat. hujus Regni Angliz, &c. aſſemblat. admitti non 
potuir, quouſque idem Samuel per petitionem ſuam 
Comitat. dicti Parliamenti pro remedio congruo 
exhibit ; & poſt diverſas ingentes denar. ſummas in 
& circa manifeſtationem & verificationem diaz E- 
lectionis coram dict. Comitat. expendit, & diverſos 
labores in ea parte ſuſtent. poſtea ſcil. &c. per Co- 
mitat, in Domum Comitat. prædict. admiſſus fuit 
& electio ipſius Samuelis per Comitat. declarat. fuit, 
fore bona, unde deteriat. eſt, & damnum habet ad 
Valenc. 3000 l. 

There is a verdict given for the Plaintiff; and da- 
mages found to the value of 800/. and Judgment 
thereupon, and a Writ of Error is brought to re- 
verſe that Judgment. 

I have but little Time left me, to ſay what I have 
to offer, it being very late; and yet I muſt defire 
leave to produce thoſe reaſons I have in maintenance 
of my opinion: I will be careful not to detain you 
longer than will be neceſſary. 

And therefore, I will not trouble you with ſtar- 
ting the caſe again, nor will I ſpeak of any excep- 
tions that have been made to the declaration, for I 
love not the niceties of the Law, in caſes where they 
do prevail: and in this cafe I have only conſidered 
the foundations of the action; which if I had found 
well-eſtabliſhed upon reaſon, or the grounds of the 
Law, I would have examined what has been object- . 
ed to the forms of the declaration, which muſt have 
brought great weight to have overturned thoſe Pro- 
ceedings. 

But as the point of the action, upon the moſt ſe- 
rious conſideration I could have of it, and weigh- 
ing what has been before now, and alſo at this 
time, ſaid in ſupport of it; 1 am of opinion, that 
the Judgment ought to be reverſed ; for that no 
ſuch action as this, at Bar, does lie by the Com- 
mon Law. 

Becauſe this is a cauſe of conſiderable value, great 
damages being recovered ; becauſe it is a Judgment 
of great authority, being upon a cauſe tried at the 
King*s-Bench Bar, and given upon deliberation there; 
becauſe it is a caſe of an extraordinary nature, and 
of great import, each party pretending benefit to 
the Parliament by it; becauſe it is an action Prime 
Impreſſionis, that never was before adjudged, the re- 
port of which will be liſtned after: I have taken 
pains to collect and ſet down the reafons that I muſt 
go upon in determining this caſe ; that as the Judg- 
ment had the countenance of ſome deliberation in 
the Court where it was given; ſo the reverſal being 
with greater deliberation, may appear grounded up- 
on reaſons that ought to prevail. 

I can ſay with my brother Vindbam, that I love 
rather to affirm Judgments, than to reverſe them ; 
but I can attribute nothing of authority to the Judg- 
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ment, tho? it were given in a ſuperiour Court, and 

upon deliberation ; I muſt judge of it as if the caſe 

came to be judged originally by me : the argument to 

ſupport a judgment from the authority of itſelf, is, 

Exceptio ejuſdem rei cujus petitur Diſſolutio, which 

muſt not be admitted in caſes of Writs of error. 

We are entruſted to examine and correct the errors 
of that Court, and for that purpoſe we are made 
ſuperior to it; we muſt proceed according to our 
own knowledge and diſcretion, or elſe we do not 
perform the truſt repoſed in us, 

l I muſt needs ſay, this is a cauſe that imports it more 
than any cauſe I have known to come before us, for 
it is a cauſe Prime Impreſſionis ; and the queſtion is, 
whether by this Judgment a change of the Common 
Law be introduced. It is the principal uſe of Writs 
of Error, and Appeals, to hinder the change of 
the Law ; therefore do Writs of Error in our Law, 
and Appeals in the Civil Law, carry Judgments 
and Decrces to be examin'd by ſuperior Courts un- 
til they come to the higheſt, who are entruſted that 
they will not change the Law. 

Therefore do Writs of Error lie from Ireland, 
which is a ſubordinate Kingdom to England, by 
whoſe Laws it is governed; that they might not 
be able to change the Law by their Judgments, 
and not ſo much for the particular right of the 


0 otherwiſe it would be very eaſy ſor Judges 
by conſtruction and interpretation to change even a 
written Law, and it would bo moſt eaſy for the Judges 
of the Common Laws of England, which are not 
written, but depend upon uſage, to make a change 
in them; eſpecially if they may juſtify themſelves 
by ſuch a rule as my brother Atkins lays down to 
ſupport this caſe, viz. that the Common Law com- 
plies with the genius of the Nation, I admit that 
the Laws are fitted to the genius of the Nation 
but when that genius changes, the Parliament is on- 
ly entruſted to judge of it, and by changing the 
Law to make it ſuitable to it. But if the Judges 
ſhall ſay it is Common Law, becauſe it ſuits with 
the genius of the Nation; they may take u 
them to change the whole as well as any part of it, 
the conſequence whereof may eaſily be ſeen ; I wiſh 
we had not found it by ſad experience. 


lf the caſe at the bar be a c = of the Law, it 


is happy that it. comes to be queſtioned in the firſt 
inſtance z for if this cauſe had been any way agreed 
and quitted, and a ſecond caſe of this nature had 
been queſtion*d, there would have been a precedent 
urg'd, which cannot be ſpoke of here; for this caſe 
hath no fellow, there never having been the like 
Judgment before. 
Ihe method I ſhall take in what I have to ſay, 
ſhall be, | 
1. To remove ſome prejudice the Caſe is under. 
* 2dhy, Give my reaſons againſt the Action. 

3dly, Weigh what bas been ſaid to maintain the 

Attion. 

1ſt, The caſe is under this prejudice, that an 
action of the caſe lies for falſe returns of Sheriffs, 
and why ſhould it not lie in this caſe as well as any 
other ? 
| To remove this prejudice, I ſhall ſhew ſome ma- 
terial difterences betwixt the nature of ordinary re- 
turns and this return. 

In ordinary returns the party is concluded, and 
abſolutely without remedy ;z tor the Court muſt 
take the return as the Sheriff makes it. In ordinary 


.  Cales the Sheriff may, and frequently does, take ſe- 
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curity of the Plaintiff, or the Sheriff hath m-ans by 
Law to be ſecure; as, if he doubts the property of 
the goods, he may return a Fieri facias, Nullus ve- 
nit ad monſtrandum bona. In ſome caſes he may, for 
his ſafety, impannel a Jury, as upon an Elegit; or 
he may reſort to the Court, and pray reaſonable 
time to prepare his return, if the matter be diffi- 
cult; and hath other ſhelters, that if he be wary, 
will ſave him from danger. 

But in chis caſe the party is not eoncluded, for up- 
on a Petition to the Parliament, if they ſee it Flt, 
they will cauſe the return to be altered by the Clerk 
of the Crown, if the Sheriff be not in the way; in 
this caſe, the Sheriff may not take ſecutity, it were 
criminal in him to make ſuch a return by compact, 
nor can the Sheriff make a fruitleſs return, or obtain 
delay to conſult his ſafety. | 

Theſe differences are of that nature, that they 
change the caſe in the reaſon of ir, as I ſhall here- 
after make appear : and no man can infer, becauſe 
an action lies for falſe returns in ordinary caſes ; 
therefore it lies in caſe of a return to Parliament, 
where the Sheriff is clearly upon terms. 

My reaſons againſt this action are applicable to 
this caſe, and make it different from all the caſes, 
that have been put by my brothers that argued for 
the action: I obſerve they argued only upon gene- 
rals, without any other application to this caſe than 
by the topick of concluding, 4 Minori ad Ma- 
jus, becauſe an action lies in caſes of inferior nature, 
therefore it will lie in this; which rule holds not in 
diverſe caſes, where there are particular reaſons to 
the contrary, as I ſhall by and by ſhew to be in 
this. 

2dly, I ſhall give you my reaſons againſt this ac- 
tion, which are as follow : | | 

(1.) My firſt reaſon is this, becauſe the Sheriff as to 
the declaring the majority is judge, and no action 
will lie againſt a Judge, for what he does judicially, 
tho* it ſhould be laid falſe, malitioſe & ſcienter ; 
as appears in Co. 12. Rep. fol. 24. They who art in- 
truſted to judge, ought to be free from vexation, that 
they may determine without fear ; the Law requires 
courage in a Judge, and therefore provides ſecurity for 
the ſupport of that courage. But, 

1, Is the Sheriff a Judge in this caſe? And, 
2. Is there the ſame reaſon he ſhould be freed 
from all actions? f 

As to the firſt, it is of neceſſity, that as to the 

declaring the majority, he ſhould be Judge upon 


the place: in other caſes, in the County Court, the 


Freeholders are the Judges, and he is the Miniſter. 
When we ſay the Freeholders, we mean the major 
part of them is to judge ; but when the queſtion is, 
which is the major part, they cannot determine the 
queſtion ; but of neceſſity the Sheriff muſt deter- 
mine that, the nature of the thing ſpeaks it. 

Therefore it was held rightly in Letchmere's caſe, 
13 and 14 Car. II. that as to the Election of Knights 
to the Parliament, the Court is properly the She- 
riff's Court, and the Writ is in the nature of a ſpe- 
cial commiſſion, Elegi facias. | | 

I know a Judge may have many miniſterial Acts 
incumbent upon him, as the Chief- Juſtices have to 
certify Records upon Writs of Error; therefore it 
is neceſſary for me to obſerve, that the ſuit here is 
for what he does as a Judge, and not for any thing 
miniſterial z which appears by the averment, that the 
Sheriff annexed another Indenture, ſpecifying it to be 
made by the major part of the Freeholders, and 
containing that the Lord Huntingtowre was * 
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ubi re vera the Lord Huntingtowre was not choſen 
by the major part of the Freeholders. If it had 
been ſaid ubi re vera the Freeholders ſuppoſed to 
ſeal the ſame, never did ſeal the ſame, there had 
been a ſalſity in his miniſterial part of ſending in the 
1oJenture ; but his ſending his two Indentures, 
which were really ſealed by the Frecholders, as they 
import; wherein the Freeholders of each Indenture 
(and not the Sheriff) ſay, that they are the major 

t, is no fallity in his miniſterial part, but only 
deferring to judge between them, which is the ma- 
jor part; or more properly judging that they are 
bord equal in number. 12 

They object, that the matter of this queſtion is 
not matter of J udgment, tis but counting the Poll, 
which requires Arithmetick, but not Judgment; 
but certainly if it be rightly conſidered, it will be 
thought this queſtion of majority is not barely a 
queſtion of fact, but a queſtion of judgment, a 
queſtion of difficult judgment, there are ſo many 
qualifications of Electors. | 
1. They muſt have 405. per annum, there the va- 
lue mult be judged. | 

2. It muſt be Freehold ; there the Title. 

3. It muſt be their own there colourable and 
fraudulent gifts made many times on purpoſe to get 
voices, mult be judged. | 

4. The Electors muſt be reſident ; here the ſer- 
tlement of the party muſt be determin'd. 

5. There are many things that incapacitate 
voices, as bribery, force, &c. and many other 
queſtions ariſe, that are of ſuch difficulty in debate 
ol them, much time is ſpent in Parliament; and 
ſometimes a Committee determines one way, and 
the Houſe another. Is not this then a queſtion that 
refers to Judgment ? 

They object again, the Sheriff may give an oath 
concerning all the qualifications, and he is to look 
nd farther. | 

1 anſwer, the ſtatute. has given the Sheriff power 
to give an oath in aſſiſtance of him; but the Sta- 
tute does not ſay that whoſoever takes that oath ſhall 
have a voice: neither does the Statute 23 Hen. VI. 
ſay that the Sheriff ſhall not be charged with a falſe 
return, that purſues that way: ſo that altho* he 


may uſe thoſe means for his direction, yet he muſt 
| conſider his own ſafety, and not make a falſe return. 


If a man, upon taking ſuch an oath, give the She- 
riff a ſpecial anſwer, or if it ſhould be known to 
the Sheriff he ſwears falſe ; the Sheriff muſt deter- 
mine according to his own judgment, and not by 
what is ſworn. 

It may hence be concluded, that the Sheriff, as to 
declaring a majority is a Judge; and if ſo, my 
next aflertion is, that there is the ſame reaſon he 
ſhould be free from actions, as any Judge in Weſt- 
minſter- ball, or any other Judge. Does it not im- 
port the publick, that the oheriff ſhould deal up- 
rightly and impartially? Ought he not to have cou - 
rage, and for that end ſhould not the Law provide 
him ſecurity ? | | 

Conſider his diſadvantages, what a noiſe and croud 
accompany ſuch elections; what importunity, nay, 
what violence there is upon him from the conteſting 
partics. 

We may ſay, no other Judge has more need of 
courage and reſolution to manage himſelf, and de- 
termine uprightly, than he. No other Judge de- 
termines in a caſe of greater conſequence to the pub- 
Lek, or difficulty, than he; expoſe him to ſuch ac- 
tions, and in moſt Elections he muſt have trouble; 
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for commonly each party is confident of bis ſt 
his conduct, and his friends; that let the Sheriff re- 
turn never ſo uprightly, the party that is rejected 
will revenge it by a ſuit, eſpecially if he may ſue at 
Common Law, to have boundleſs damages, with- 
out running any hazard himſelf, but of the loſs of 
his coſts. 

If we Judges, that find ourſelves ſecure from ac 
tions, ſhould not be tender of others, that ate in 
the ſame circumſtances ; it may well be ſaid, V 
unto you, for you impoſe beavy burtbens upon others, 
but will not bear the leaſt of them your ſelves. 

2. My ſecond reaſon is, becauſe it is alieni fort, 
either to examine the right of the Election, or be- 
haviour of the Sheriff; both which are incident, and 
indeed the only conſiderations that can guide in the 
Trial of ſuch cauſes, if they be allowed. 

It is admitted, that the Parliament is the only pro- 
per Judicature, to determine the right of Election, 
and to cenſure the behaviour of the Sheriff. How 
then can the common Law try a cauſe, that cannot 
determine of thoſe things, without which the cauſe 
cannot be try'd; * 

No action upon the caſe will lle for breach of 2 
truſt, becauſe the determination of the principal 
thing, the truſt, does not belong to the common" 
Law, but to the Court of Chancery: certainly the 
reaſon of the caſe at bar is ſtronger, as the Pat- 
liament ought to have more reverence than the 
Court of . : 

They object, that ic may be tried after the Parlia- 
ment hath decided the Election; for then that which 
the Common Law could not try, is determined, 
and the Parliament cannot give the party the coſts 
he is put unto.. | 

Then I perceive they. would have the determind- 
tion of the Parliament binding to the Sheriff in 
the action, which it cannot be; for that is betweet 
other parties to which the Sheriff is not call'd: it 


is againſt the courſe of Law, that any Judgment, 


Deeree or Proceeding betwixt other patties ſhould 
bind the intereft of, or any way conclude a third 
perſon ; no more ought it to do here: it may be 
eaſy for parties combining to repreſent a caſe ſo to 
the Parliament, that the right of Election may ap 

pear either way as the parties pleaſe; Is it . che 
Sheriff, who is not admitted to controvert ſuch de- 
termination, ſhould be concluded by it, in an a& 


tion brought againſt him, to make him pay the 


reckoning ? 

Did the Parliament believe, when they deter- 
mined this Election, that they paſs'd Sentence a- 
gainſt the Sheriff, upon which he muſt pay 8001? 
Sure if they had imagin'd ſo, they would, nay in 
Juſtice they ought ro have heard his defence, before 
they determin'd it. | 

And yet that was the meaſure of this caſe, the 
Sheriff was not heard in Parliament, indeed he was 
not blamed: there: and yet upon the Trial, which 


concerned him fo deeply, he was not allowed to de- 


fend himſelf, by ſhewing any majority or equali 
of voices, the Parliament Loving Genie the 
Election. | it 
I do not by theſe reflections tax the Law of In- 
Juſtice, or the courſe of Parliament of Inconveni- 
ence ; I am an admirer of the methods of both: it 
is from the Excellency of them, I conclude this 
Proceeding in this new-fangled action, being abſurd, 

unjuſt and unreaſonabie, cannot be legal. ; 
To anſwer the other branch of this objection, I 
ſay, it does not follow, that becauſe the Parlia- 
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ment cannot give coſts ; therefore this new · deviſed 
action muſt lie, to help the party to them. 
For then ſuch an action might as well lie in all 
caſes, where there is a wrong to be remedied by 
courſe of Law, and no coſts are given for it. 

At the Common Law no cofts were given in any 
caſe, and many caſes remain at this day, where the 
Statutes have given no-cofts : as in a Prohibition, 
Scire facias, and Quare impedit, and divers other 
caſes z and yet no action will lie to recover thoſe 

. coſts, and why ſhould it lie in the caſe at Bar? 

In this caſe the Parliament have already had it un- 
der their conſideration in the Statute 23 Hen. VI. 
and have appointed what ſhall be paid by the Sheriff 
that offends, viz, 100 l. to the party, 100 J. to the 
King, and impriſonment; the Parliament have ſtated 
what ſhall be paid for compenſation, and what for 
puniſhment, and would have provided for coſts, if 
they had thought fit. | 54 
3. My third reaſon is, becauſe a double return is 


ga lawful means for the Sheriff to perform his duty 


in doubtful caſes. _ 

I this be ſo, then all aggravations of falſo, mali- 
tioſe & ſcienter, will not make the thing actionable; 
for whatever a man may do for his ſafety, cannot 
beche ground of an action. a 

bere is ſometimes Damnum abſque injuria, tho? 
the thing be done on purpoſe to bring a loſs upon 


another, without any deſign of benefit to himſelf; 


as if a new houſe be erected contiguous to my 
ground, I may build any thing on purpoſe to blind 
the lights of that new houſe, and no action will ac- 
crue, tho' the malice were never ſo great; much leſs 
will it lie, when a man acts for his own ſafety. 

If a Jury will find a ſpecial verdict; if a Judge 
will adviſe. and take time to conſider ; if a Biſhop 
will delay a Patron, and impannel a Jury to enquire 
of the Right of Patronage; you cannot bring an 
action for theſe delays, tho* you ſuppoſe it to be 
done maliciouſly, and on purpoſe to put you to 
charges; tho? you ſuppoſe it to be done ſcienter, 
knowing the Law to be clear : for they: take but 
the liberty the Law has provided for their ſafety, 
and there can be no demonſtration that they have 
not real doubts, for theſe are. within their own 
breaſts ; it would be very miſchievous; that a man 
might not have leave to doubt without ſo great 

ril. | 
— The courſe of Parliament makes out the ground 
of this reaſon to be true in fact, ſo that a double 
return is lawful when the Sheriff doubts; for if the 
Parliament did not allow a double return in doubt- 
ful caſes, they ought never to accept a double re- 

rn: if it were in itſelf a void and unlawful return, 
| ought not to endure it a moment, but ſend 
for the Sheriff, and compel him forthwith to make 
a ſingle. return. But we fee where there is doubt, 
the Parliament ſends not for the Sheriff before they 
have examin'd the caſe, and given particular direc- 


And it muſt of neceſſity be the courſe: for ſuppoſe 
the voices are equal; ſuppoſe the Election is void 
for force; ſuppoſe the Sheriff doubts upon the va- 


lidity of ſome voices, ſhall he tranſmit his doubts, 


ſpecially. to Parliament? Was there ever any ſuch 

— ht ? Was there ever any other way but to 

make a double return, and leave it fairly to the de- 

ciſion of the Parliament? 

It was ſaid by my brother Ellis, that if the She- 

riff had return'd, in the nature of a ſpecial verdict, 
the ſpecial matter, and had concluded in this man- 
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ner, viz, if the Parliament ſhall adjudge Sir Samuel 
Barnardiſton to be choſen, then he returns him; and 
if the Parliament ſhall adjudge the Lord Hunting- 
totre to be choſen, then he returns him; that ſuch 
a return as this had been ſafe, and could not have 
borne an action. 

This is a pretty invention, found out for argu- 
ment ſake, but methinks it furniſhes no force at all 
to the part for which it is brought, but rather ſhews 
the right to be the other way: for let any man of 
reaſon ſay, whether a double return, as it is now 
uſed, be not the ſame thing in conſequence ? Is not 
a double return, as if the Sheriff ſhould ſay to the 
Parliament, The right of Election is between 
* theſe two, I am in doubt which of them I ſhall 
« reject, and expect your directions. This is the 
import of a double return, and is the ſame in ef- 
feft, as if it had concluded like a ſpecial verdict; 
and ſo my brother Ellis's inſtance ſhould not be ac- 
tionable, tho* he concluded otherwiſe. 

That other new-fangled way could not be receiv'd. 
— For, : 

1. The Freebolders would never join in ſuch a re- 

turn, 
2. Such a return is not capable of being amended 
the Sheriff. Mev. | * 

But the judgment of the Parliament muſt be en- 
tered upon record, to make it any return; it con- 
cluding nothing of itſelf, as a ſpecial verdict con- 
cludes nothing, till the judgment of the Court be 
enter*d upon the roll with it. 

3. The Parliament will not, as 1 believe, admit of 
new devices in the courſe of their Proceedings, 
whatever we do at LA. | 

But the double return is N in the Coun- 
try, for the Freeholders of each part will tender 
their Indentures; and it is eaſily amended in Parlia- 
ment, by rejecting the Indenture of thoſe Frechol- 
ders that were not the major part, which way has 
been practis d in doubtful caſes for many years. 

So that I apprehend the caſe at Bar, to be more 

lar and favourable, than that caſe, which. my 
brother Ellis put as a caſe that would bear an ac- 
tion, wo OI. 

Again, ſuppoſe the Sheriff had inform'd the Par- 
liament of his doubts, and that he could not readily 
determine where the majority was, but it was betwixt 
two perſons, A. and B. and thereupon defir'd their 
favour, either to grant him time to determine it, if 
they pleas'd to command him fo to do, or elſe, that 
they would decide it themſelves, and he would obey 
what directions they ſhould make in it; and there- 
upon the Parliament had taken upon themſelves to 
determine it. | | 

This moſt clearly had not been actionable, for it 
is not actionable to delay a return, to any Court of 
Juſtice, where the Sheriff hath leave from the Court 
ſo to do. | ; 855 

A double return, in my underſtanding, ſpeaks the 
ſame thing, to the Parliament; and upon it they 
may either direct the Sheriff to make a ſingle te- 
turn, which is to cauſe him to decide it, or they 
may do it themſelves. ot 

And here, I muſt needs reflect upon the ſecond 
reaſon I gave againſt this action, that the matter 
of it is alieni fori; I find myſelf and my brothers 
that argued for the action, engaged in a diſcourſe of 
the nature of a double return, and the courſe of 
Parliament upon it, which, as a Judge, I cannot 
ſo well ſpeak to. I had the honour to be of this 
Houſe of Commons, and whilſt I was there, I con- 
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Gdered as well as I cou'd the courſe of the Proceed- 
ings of the Houſe, and am therefore able to ſpeak 


ſomerhing of them, and I am brought into this diſ- ſan 


' courſe necrſſarily by this action: but I muſt needs 
{ay, it is an improper diſcourſe for Judges, for they 
know not what 1s the courſe of Parliament, nor the 

rivilege of Parliament. When the Lords in Par- 
Eee whom oy are bound to aſſiſt with their 
advice, aſk the Judges any thing, concerning the 
courſe or privilege of Parliament, they have an- 
ſwer'd, that they know them not, nor can adviſe 
cor.cerning them. 

If in Parliament we do not know, nor can adviſe 
concerning theſe things; how can we judge upon 
them out of Parliament? We ought to know be- 
fore we judge, and therefore we cannot judge of 
things we cannot know. | 

Our being engaged in a diſcourſe improper for 
Judges, ſhews'the action to be improper; as much 
as any other argument that can be made; and this 
argument -ariſes from my brothers that argued for 

the action. | 

But now I am in this diſcourſe, I muſt go a little 
farther ; my obſervation from the courſ- of Parlia- 
ment has been, that they will not permit the Sheriff 
to delay his return, to deliberate, and he cannot 
take ſecurity of either party; and if a ſingle return 
be not juſtified by the Committee of Elections, he 
is in danger of the Statute of 23 Hen. VI. 

It follows, that there is no way for an innocent 
Sheriff to be ſafe, where he conceives doubt, but in 
making a double return; and if that ſhould be ac- 
tionable too, the ſervice of the Parliament would 
be the moſt ungrateful ſervice in the world. 

It ſeems ridiculous to me, that it ſhould be ob- 
jected, that this courſe of Law is neceſſary to pre- 
vent the great miſchief ariſing from double returns; 
whenas, if it be a miſchief, or diflik*d by the Par- 
liament, either in general or any particular caſe; 
they may reject them when they pleaſe, and com- 
mand the Sheriff to make a ſingle return ; ſo that 
they may remedy it by their practice, without their 
Legiſlative Power. 

Their practice hitherto has been to receive dou- 
ble returns, which therefore in ſome caſes muſt be 
lawful, and in this very caſe the double return was 
accepted, and the Sheriff no way puniſh'd for it; 
which he ought to have been, if he had been blame- 
able. 

If double returns are accepted by Parliament, 
they are allow'd, and we muſt ſay they are lawful, 


which is the ground of my third reaſon; for which 


I hold this action not maintainable. 

4. My fourth reaſon is, That there is no legal 
damages occaſioned by the Sheriff, The damages 
laid in the declaration are, 

1. Being kept from ſitting in the Houſe. 

2. The pains and charges be was put unto, to get his 

admittance into the Houſe. 

1. That of his being kept from ſitting in the 
Ilouſe, is as much every man's damage in the whole 
County, nay, in the whole Kingdom; and any man 
elſe, might as well have an action for it, as the 
Member choſen. 

To fit in Parliament is a ſervice in the Member, 
for the benefit of the King and Kingdom; and not 
for the particular profit of the Member. 

It is a rule in Law, that no particular man may 
bring an action for a nuſance to the King's high- 
wy; becauſe all the men in Zngland might as well 
have ations, which would be infinite: and therefore 
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ſuch an offence is puniſhable only by Indictment, 

except there be ſpecial loſs occaſion d by that nu- 
CE; * 


For the ſame reaſon, the excluſion of a Member 
from the Houſe, being as much damage to all 
men in England, as to himſelf; he, nor any man 
elſe in England, can have an action for it; but it is 
3 upon the publick ſcore, and not other- 
wiſe. 

For this reaſon was the Statute 23 Hen. VI. wiſe- 
ly conſider'd : by that Statute the action is not given 
to the party for his particular damage; but the ac- 
tion given is a popular action, only the iev'd 
hath a a for ſix months C but F he do not 
ſue in that time, every man elſe is at liberty to re- 
cover the ſame ſum. 

2. The other point of damage, is the pains and 


charges he was put unto, and that is not occaſion d 


by the Sheriff, but by the deliberation of the 
Houſe. 
may be, if the Parliament had ſent for the Sheriff 
the firſt day, and blamed the double return, he 
would have ventur'd to determine the matter ſpee- 
dily, and there ſhould have been no cauſe of com- 
plaint for delay : but the Parliament ſaw ſo much 
cauſe of doubt, that they think it not fit to put the 
Sheriff to determine, but to reſolve to examine the 
matter, and give him directions that may guide him 
in mending his return; thereupon they give a. day 
to the parties on both ſides, and finding the matter 
of long examination, and withal difficult; they des 
liberate upon it, EN ARES 

It ſeems very unreaſonable the Sheriff ſhould be 
made pay for this, which he did not occaſion z but 
was a courſe taken by the Parliament for their own 
ſatisfaction, who found no fault in the Sheriff for 
putting them to all that trouble. nay 

Suppoſe Sir Samuel Barnardiſton had been te- 
turn'd alone, and the Lord Huntingtowre had peti- 
tioned againſt that return, there had been the ſame 
charge to have defended that return; fo that it was 
the conteſt of the oppolite party that occaſioned the 
charge, the deliberation of the Parliament that oc- 
caſioned the delay; but neither of them can be im- 
puted to the Sheriff, 


I cannot difference this caſe, from the caſe of | 


bringing an action againſt a Jury, for maliciouſly; 
knowingly, and on purpoſe to put the party to 
charges, finding a matter ſpecially, whereby great 
delay and great expences were, before. the party 
could obtain judgment ; and yet I think no man 
will affirm that an action will lie in that caſe. 

In this caſe the damages are found entire, ſo that 
if both parts, viz. the not ſitting in the Houſe, and 
the pains and charges are not aCtionable. cauſes of 
damages; it willl be intended the Jury gave fot 
both, and ſo the judgment is for that cauſe erro- 
REOUS. | 

I ſuppoſe the wages of Parliament will not be 
mentioned for damages, for in moſt places they are 
only imaginary, being not demanded; but if there 


were to be any conſideration of them, it will not al- 


ter this caſe z for upon this return they are due as 
from the firſt day, and ſo no damage can be pre- 
tended upon that ſcore. . 

5. My fifth reaſon is drawn from the Statute of 
23 Hen. VI. which has been ſo often mention'd ; 
that Statute is a great evidence to me, that no ac- 


tion lay by the Common Law againſt a Sheriff, for 


a falſe return of a writ of Election to the Parlia- 
ment; and this eyidence is much ſtrengthened by the 
obſervation 


Why ſhould the Sheriff pay for that? It 
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obſervation that hath been made, that never any 
action was brought otherwiſe than upon that Sta- 


Tute. 

I muſt admit, that if an action lay by the Com - 
mon Law, this Statute hath not taken it away, for 
there are no negative words in the Statute; but it is 
not likely that the Parliament would have made that 
Law, if there had been any remedy for the party 


before. | | 
The Statute obſerves, that ſome Laws had been 


made before, for preventing falſe returns, but there 


was not convenient remedy provided for the party 

riev'd ; and therefore gives him an action for 
100 l. If the Courts of Juſtice had, by the Com- 
mon Law, juriſdiction to examine mildemeanors 


concerning the returns of Sheriffs to the Parliament ; 


what needed the Parliament to be ſo elaborate, to 

rovide Law after Law, to give them power there- 
in, and at laſt to give the party griev'd an action? 
Can any man imagine but that the Parliament took 


the Law to be, that the party was without remedy ? 


I know preambles of Acts of Parliament are not 
always Goſpel ; but it becomes us, I am ſure, to 
have reſpect to them, and not to impute any falſity 
or failing to them, eſpecially where conſtant uſage 
ſpeaks for them. | 

It has been objected, that in thoſe times, it was 


- reckoned a damage, to be return'd to ſerve in Par- 


lament, which is the reaſon that no man then did 
bring his action againſt the Sheriff for returning an- 
other in his ſtead. This cannot be true, for the 
Statute calls him the party griev'd, and is careful 
in providing convenient remedy for him; and we 
ſee by the many Statutes about thoſe times, that it 
was a miſchief very frequent, and there wanted no 
occaſion for thoſe actions; which does extreamly 
ſtrengthen the argument of the non-uſer of this pre- 
tended Common Law. | 

An action upon the caſe, where it may be brought, 
is a plaſter that fits itſelf for all times and all ſores 
and if ſuch an action might then have been brought, 


there was no need for the Parliament to provide a - 


convenient remedy. 
By Littletor's rule, often mentioned by my bro- 


thers, we may conclude this action will not lie; for 
if ſuch an action had lain, it would have been 


brought before this time. 

In the caſe of Buckley againſt Rice Thomas, in 
Plowden's Commentaries, 118, which appears to be 
ſo elaborately argued both at Bar and Bench; if this 
Common Law had been thought upon, they might 
have prevented the queſtion, whether the Sheriffs of 
Wales were bound by the Statute 23 Hen. VI. 

It ſeems plain to me, that the makers of the ſaid 
Statute were ignorant of this Common Law ; and 
yet my brother Thur/and obſerves, the Judges in thoſe 
times, uſually aſſiſted in the penning of the Laws. 

The Judges and Council in the time of Buckley's 
caſe were ignorant of this Common Law, elſe it 
would have been mention'd in the argument of that 
caſe. | 
This Common Law was never reveal'd, that I 
find, until a time that there were divers other new 
lights: I mean thoſe times, when Nevi brought an 
action for a falſe return againſt Stroud, during the 
late troubles ; but in thoſe times it could never ob- 
tain Judgment. I have heard that the Court of 
Common- Pleas ſent the Record to the Parliament, as 


a caſe too difficult for the Courts of Common Law a man cannot upon 
to determine. | 


30. Proceedings againſt Sir W. Soame, 26 Car, II. 


The Statute of 23 Hen. VI. is not only evidence, 
that no ſuch action lay at the Common Law; but, 
in my opinion, is not conſiſtent with any remedy ar 
the Common Law, unleſs it be allowed that the 
party ſhould be doubly puniſhed. 

If the party griev'd, has brought his action upon 
the Statute, and recover'd, it was admitted by the 
Council, that no action can be brought at the Com- 
mon Law ; nor e contra, can he recover by the Sta- 
tute, after he has recovered by the Common Law, 
becauſe Nemo bis punitur pro eodem delicto. 

So far it ſtands well, but ſuppoſe the party griev'd 
has let flip his time of three months, and then a 
third wore brings a popular action, and recovers 
1004, upon the Statute 3 there is nothing can bar 
the party griev'd from his action at Common 
Law, for his fitting ſtill will not conclude him; no 
Statute of Limitations extending to this caſe. And 
if it be ſo, then muſt the party, beſides his Fine 
and Impriſonment, be doubly puniſhed by this Sta- 
tute z which was made, as the Letter of it imports, 
becauſe there wanted convenient remedy. - 

And now I am diſcourling of this Statute, I muſt 
obſerve the great wiſdom of the courſe of Parliament 
in theſe caſes, which hath in great meaſure prevent- 
ed the bringing actions againſt Sheriffs, even upon 
this Statute. __ 

Where the Sheriff miſtakes the perſon in his re- 
turn, he incurs the penalty of 23 Hen. VI. tho' it 
be without malice: and it may happen thar any 
where there are 21 Electors of one fide, and 20 of 
the other, the Sheriff returns him that hath 21, and 
the Parliament adjudging an incapacity in two of 
the 21, may determine he that had the 20 voices 
was duly choſen. In ſuch caſe the Sheriff had made 
a falſe return, within the penalty of the Statute 23 
Hen. VI. and no evidence ſhall be given againſt the 
determination of the Parliament. 

This was a very hard caſe for the Sheriff; and if 
we were liable to ſuch a miſchief, many a paſt She- 
riff might be awaken'd, that takes himſelf to be ſe- 
cure. | 

But the courſe of Parliament prevents this, as it 
is reaſon; for immediately upon their determination, 
they ſend for the Sheriff, and cauſe him to amend 
his return; and thenceforward the amended return 
is the Sheriff's return, and there is no record that 
can warrant any action to be brought for a falſe re- 
turn: as when the Marſhal of the Krng's Bench, or 
Warden of the Fleet have made an improvident re- 
turn, omitting ſome cauſes, wherewith the Priſoner 
ſtood charg'd in their cuſtody, whereby they became 
liable to action; they frequently move the Court to 
amend the return; and when the return is amended, 
all is ſet right, for there is no averring againſt a Re- 
cord: in like manner, when the Sheriff hath amend- 
ed his return, he is ſecure from any action upon that 
occaſion, . 55 

By this means, there has of late years been no re- 
covery upon the Statute, becauſe all perſons chuſe 
rather to compel the Sheriff to amend his return, 
that they might be admitted to fit in the Houſe, 
than to take their remedy upon the Statute ; and no 
man can recover upon the Statute firſt, and have 
aftcrwards their return amended: for I have been 
told, that by the courſe of Parliament, unleſs the 
Petition be lodged within ſome few days after che 
return, it cannot be received afterwards. So that 
that Statute have remedy at 


Law, and alſo in Parliament: which ſeems to be 
; wiſely 


* * 


wiſely provided, to prevent any contrariety of de- 
terminations. 


This ſtatute of 23 H. 6. furniſhed thoſe that ar- 


gued for this action, with one argument, which 
doth now vaniſh : They ſaid that all the inconve- 
niences that could be objected to this action, were 
the ſame upon the ſtatute of 23 H. 6. viz. That 
upon that ſtatute, the right of election muſt be ex- 
amined upon a trial, where there might be a con- 
trariety of determinations ;, for it appears by what 
have ſaid, that there can be no contrariety of de- 
terminations. 

And there are other inconveniences in this remedy 
by the common Law, which are not in the remedy 
given by the ſtature, for by the ſtatute the ſum to 
be recovered is limited ; the informer hath a time 

fixed, ſo that there are bounds ſet which cannot 

exceeded: but the remedy by the Common Law 
is without limitation of time, which is conſidera- 
blez for all Sheriffs that ever made any return 
otherwiſe than the Parliament determined, will be 
liable, during their whole lives, to them that will 
call them to account for it. I fay, this is without 
limitation of time, without meaſure of damages, or 
any rules contained in a written law : It depends up- 
on a general notion of remedy, which may be en- 
larged by conſtruction, as it is now introduced with- 
out precedent, 

To finiſh my obſervation - this ſtatute, I ſay 
it is great wiſdom in the Parliament to call the 
Sheriff to amend the return, and fo prevent any re- 
medy againſt him upon the ſtatute 23 H. 6. for I 
do not ſee that the rules of law, concerning elections, 
are ſo manifeſtly clear and known, that it is fit that 
the Sheriff ſhould upon all returns that are corrected 
Parliament, pay the reckoning of the con- 
teſt. B ä 
6. I have a fixth reaſon againſt this action; which 
is, becauſe the Sheriff is not admitted to take ſecu- 
rity to ſave him harmleſs in ſuch caſes; I take this 
reaſon to be inſtar omnium, and there needs no other 
in the caſe. | 

It were the moſt unreaſonable and grievous thing 
in the world, that the Sheriffs ſhould be bound to 
act without any deliberation, and not to be allowed 
to take any ſecurity ; and yet be liable to an action, 
which way ſoever he takes: There is no courſe can 
. it but this of a double return, as I have beſore 

It has not been ſaid, by any that argued the other 
ways that the Sheriff may take ſecurity : and, I ſup- 
poſe, will not be ſaid; for it would be a dangerous 
Courſe for Parliaments, for then the moſt litigious 
man muſt be returned, and not he who is truly 
choſen. | 

If the Sheriff may not take ſecurity, the law muſt 
be his ſecurity. It was an argument uſed by m 
brother Ellis, That becauſe the law impoſes an of: 
ficer, to-wit, the Sheriff, therefore the law muſt 
give the party an action againſt that officer, if he 
miſdemean himſelf : The argument does not hold 
univerſally, for the law impoſes a judge, and yet 
no action lies againſt him. But the reaſon of that 
argument, if turned the other way, is irrefragable ; 
as thus, The law will not ſuffer the Sheriff to take 
a ſecurity, therefore the law muſt be his ſecurity, 
elſe it were a moſt unreaſonable law. This reaſon 
of itſelf is ſufficient to bear the whole caſe ; for no 
caſe can be put in our law, nay, no caſe can be in 
any reaſonable law, where a man is compelled to 
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judge without deliberation, and cannot take ſecuri- 
ty, and yet ſhall be liable to an action. | 

| have two more reaſons to add, upon which 1 
lay great weight, tho* they depend not upon any 
particular circumſtances of this caſe, but the genes 
ral conſideration of it. 


1. That it is a new invention. 

2. That it relates to the Parliament. 

1. As it is a new invention, it ought to be exa- 
mined very ſtrictly, and have no allowance of fa- 
vour at the end;; and it will have the ſame fortune 
that many other novelties, heretofore attempted in 
our law, have had. 

Actions upon the caſe have ſometimes been re- 
ceived in new caſes, where it ſtands with the rules 
of law, and no inconvenience appears; but they 
have been more often rejected. I ſhall inſtance ſome 
caſes that have been rejected, 'becauſe it will be 
manifeſted by them, that all the arguments and po- 
ſitions laid down by my brothers that would ſupport 
the action, are as well applicable to ſeveral caſes 
that have been already rejected, as to the caſe at 
bar. 

An action upon the caſe was brought againſt a 
grand- jury- man, for falſely and maliciouſly conſpi- 
ring to indite another, and adjudged it would not 
lie. | 

Againſt a witneſs for teſtifying falſely and mali- 
ciouſly ; and an action was brought againſt a Judge, 
for acting falſely and maliciouſly ; but adjudged * 
that no action would lie in thoſe caſes. + 4 

Theſe three inſtances are applicable to every at- 

ment urged for this action. The arguments my 

others made in depreſſing falſity and malice, t 
which they made from the compariſon of other ac- 
tions upon the caſe 4 minori ad majus; the argu- 
ment, that becauſe the law impoſes the officer, it 
will puniſh the malice, has the ſame force in the caſe 
of a Judge, Juror, or Witneſs; and yet my bro- 
thers admit in thoſe caſes, an action will not lie, 
which ſhews the invalidity of thoſe arguments. 

Now I ſhall give other inſtances where actions 
upon the caſe have been rejected for novelty, and 
reaſons of inconvenience. | 

An action of the caſe was brought againſt the 
Lord of a Manor for not admitting a copy-holder, 
and it was adjudged it would not lie. Cro. Fac. 

68. | 
: There was a verdict found, and damages given 
by the jury in that caſe: the Lord is compellable in 
Chancery to admit a copy-holder z and what harm 
would it have been, if there might have been a re- 
medy given by the common law, there being a cu- 
ſtom broken by which the Lord was bound ? The 
reaſons of the books are, becauſe it was a novelty, 
and it would be vexatious, if every copyholder 
ſhould have an action againſt the Lord, when he re- 
fuſed to admit him upon his own terms. 

It has been adjudged, that an action upon the caſe 
will not lie for the breach of a truſt, becauſe the 
common Law cannot try what a truſt is; but if 
ſuch actions were allowed, the law might declare 
that to be a truſt, which the Court of Chancery, 
that properly judges of truſts, might ſay is none z 
and where the common law cannot examine the prin- 
cipal matter, the damages that were but dependant 
upon it, ſhall not be regarded. | 

Anthony Maddiſon brought an action againſt Stip- 
with, for malicioully killing Sir Tho. Wortley: the 

cafe was thus ; The plaintiff was a young lawyer 
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that had expended all bis gains in the purchaſe of a 
rent that was, determinable upon the death of Sir 
Tho, Wortley ; Skipwith,quarreiled with Sir Thomas 
Waortley, in the ſtreets, about a miſtreſs, and killed 
him, whereby Maddiſon loſt his rent. It was held 
the action would not lie, tho' it were laid to be 
done maliciouſly, on purpoſe to determine the plain - 
tiff's rent. | 

I obſerved in that caſe, that altho* Mr. Maddiſon 
knew very well that there was a miſtreſs in the cale, 
and that the rent was not aimed at, yet he would 
fain try his fortune in the ſuit z thinking, that a ju- 
ry, perhaps out of compaſſion to him, or to diſcou- 


rage the like facts, night make the manſlayer pay 


him for his loſs : but the judges would not ſuffer 
it to go on, it being a meer device and a new-fangled 
ation. 43. 

It hath been held, that an action will not lie a- 
gainſt a Parſon for ſuing for tithes in kind, knowing 
that there was a modus, becauſe it might then be pe- 
rilous for any Parſon to inſiſt upon his right. 

It was held by the Court of Common- Pleas, that 
no action will lie for ſuing an Attorney, knowing- 
ly, in any other Court againſt his privilege : for 
his means to enjoy his privilege, is to claim it by 
writ of privilege; and he is not bound to claim his 
privilege, nor can his adverſary know he will claim 
It, 

An action was lately brought in the King's Bench, 
(as I have heard) for delaying a poſt letter mali- 
ciouſly, whereby the plaintiff wanted intelligence 
that might have been of great advantage to him. 
The Court diſcountenanced the action, ſo that it 
proceeded no farther. It was then ſaid (as I heard) 
to this effect; That if ſuch precedents were admit- 
ted, there could hardly be any dealing or corre- 
ſpondence but might be matter for actions at law; 
and altho* the caſe depended upon proof of parti- 
_ cular malice, and the defendant will be acquitted if 
his caſe be not odious; yet we mult conſider that 
there is both charge and vexation of mind that at- 
tends the defence of a juſt cauſe, and we muſt not 
ſubje& men for all their actions to ſuch trouble and 
hazard. | 

Theſe inſtances ſhew, that altho* an action upon 
the caſe be eſteemed a catholicon, yet when actions 
have been applied to new caſes, they have always 
been ſtrictly examined, and upon conſiderations of 
juſtice or inconvenience they have been many times 
rejeted, - + 

For tho' the law advances remedies, as my bro- 
thers obſerved, yet it is with conſideration that vexa- 
tion be not more advanced than remedy. 
It is my opinion, that no new device ever was, 
or can be introduced into the law, but abſurdities 
and difficulties ariſe upon it, which were not fore- 
ſeen 3 which makes me very jealous of admitting 
novelties. But, : 
2. In matters relating to the Parliament (which 
is my ſecond ground) there is no need of introdu- 
cing novelties; for the Parliament can provide new 
laws to anſwer any miſchiefs that ariſe, and it ought 
to be left to them to do it. 
Ecpecially in a caſe of this nature, concerning elec- 
tions, which the Parliament have already taken care 
of, and preſcribed remedies by the ſeveral Statutes 
that have been made concerning them; I ſay, in ſuch 
à caſe, there is little need to;ſtrain the law. _ 
The Judges in all times have been very tender of 
meddling with matters relating to Parliament. I 
dd .o not find that ever they tried elections, but where 
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Statutes give them expreſs power; or that they ever 
examined the behaviour of a Sheriff, or any offi- 
cer of the Parliament, in relation to any ſervice per- 
formed to the Parliament, but upon thoſe Statutes : 
And in Brounker*s caſe, Dyer 168. the Statute was 
their rule in the Star-Chamber, and they inflicted 
the ſame puniſhment that is appointed by that Sta- 
rute, | 

If we ſhall allow general remedies (as an action 
upon the caſe is) to be applied to caſes relating to 
the Parliament, we ſhall at laſt invade privilege of 
Parliament, and that great privilege of judging of 
their own privileges. 

Suppoſe an action ſhould be brought in time of pro- 
rogation, againſt a Member of Parliament, for that 
he falſely and maliciouſly did exhibit a complaint of 
breach of privilege to the Parliament, whereby the 
party was ſent for in cuſtody, and loſt his liberty, 
and was put to great charges to acquit himſelf, and 
was acquitted by the Parliament. | 

If upon ſuch a caſe the jury ſhould find the de- 
fendant guilty, why ſhould not that action be main- 
tained as well as this at bar? It may be ſaid for 
that action, that the judgment of the Parliament 
is followed, and the privilege is not tried at Law, 
but determined, 1. In the Houſe; 2. It may be 
ſaid, the party has no other way to recover his 
charges. 

It would be dangerous to admit ſuch an action, 
for then there would be peril in claiming privilege ; 
tor if the party complained of, had the fortune to be 
acquitted by the Houſe, the Member that made the 
complaint would be at the mercy of the jury, as to 
the point of malice and quantity of damages. Such 
a precedent, I ſuppoſe, would not pleaſe the Parlia- 
ment; and yet it may with more juſtice be the ſe- 
cond caſe, than this at the bar the firſt. ; 

Actions may be brought for giving Parliament- 
protections wrongfully. Actions may be brought 
againſt the clerk of the Parliament, Serjeant at Arms, 
and Speaker, for aught I know; for executing their 
offices amiſs, with averments of malice and da- 
mage: and then mult Judges and Juries determine 
what they ought to do by their officers : This is in 
effect preſcribing rules to the Parliament for them 
to act by. 

It cannot be ſeen whither we ſhall be drawn, if 
we meddle with matters of Parliament in actions at 
law. Therefore, in my judgment, the only ſafety 
is in thoſe bounds that are warranted by Acts of Par- 
liament or conſtant practice. 

Suppoſe this action had been brought before the 
election had been decided in the Houſe, and the 
jury had found one way, and the Parliament had 
r contrary; how inconſiſtent had this 

en 

But it was ſaid in the King's · Bench, that the Court 
would not try it before the Parliament had deter- 
mined the election, and then that cannot be conteſt- 
ed, but the judgment of the Parliament muſt be 
followed: And my brother Ellis but now ſaid, Sure- 
ly no man will be ſo indiſcreet, as to bring ſuch an ac- 
tion before the Parliament bath determined it; and the 
Court will not try it, before ſuch time as the election 
be determined in a proper way. 

In my opinion this was not rightly conſidered, 
for how can the Court ſtay any ſuit, to expect the 
determination of the Parliament ? And what rea- 
ſon or juſtice is there, that the Sheriff, Who is no 
party called to anſwer in the Parliament, ſhould be 
concluded in any thing by a judgment _— 

- Ot her 


other parties, to defend himſelf from a demand of 
es in a Court of law, where witneſſes are 
examined upon oath, which they cannot be in the 
Commons Houſe ? Ti 
There is no reaſon the ſuit of law ſhould ſay till 
the Houſe have determined the election, if the de- 
termination of the Houſe be not concluſive in that 


ſuit, 

And for the diſcretion of the parties that are like 
to bring ſuch actions, I cannot depend upon it; for 
I ſee in this age, ſome men will inſift upon their 

ivate rights to the hindrance of publick Affairs of 

igher conſequence than any that can come before 
the Courts in Veſtminſter- ball. 

- It may be, there will not wapt men that will preſs 
us to judge in ſuch caſes; and not only before the 
Parliament have determined, but againſt what the 
Parliament have determined; and will tell us that 
the Sheriff was no party, that witneſſes were not 
there examined upon oath, and produce Atguments 
* Antiquity which we ſhall be very loth to judge 


I can ſee no other way to avoid conſequences de- 

rogatory to the honour of the Parliament, but to 
reject the action; and all others that ſhall relate 
either to the proceedings or privilege of Parlia- 
ment, as our Predeceſſors have done. 

For if we ſhould admit general remedies in mat- 
ters relating to the Parliament, we muſt ſet bounds 
how far ſhall go, which is a dangerous pro- 
vince 3 for if we err, privilege of Parliament will 
be invaded; which we ought not any way to enda- 


This I ſpeak of general temedies: Now I will con- 
ſider this particular caſe, which, in my opinion, 
would bring great danger and diſhonour to the Par- 
lam | 


t. 

It is diſhonourable to tlie Parliament that there 
ſhould be no protection in their ſervice; I have 
ſhewn that the Sheriff can be ſafe in no caſe, if he 
ſhall be ſued in ſuch a caſe as this: And can there 
be a greater reproach, than that there is no ſafety in 
their, ſer vice? no body can ſerve them chearfully 
and willingly at that rate. 8 IF 

It has been objected that the Shetiff is not their 
officer, but is the officer of the Court of Chancery, 

hich ſends forth the writs, and receives the returns. 
The Argument is plauſible, but will not paſs in the 
Parliament; for they ſay the Court of Chancery is 
the Repoſitory for their writs, but will not allow 
them to iſſue without warrant from the Houſe : 
They will not ſuffer the Court of Chancery to med- 
dle with the returns. of the Sheriff, The Parlia- 
ment ſends . immediate order to the Sheriff; if the 
return be too low, they direct the Sheriff to amend 
his return, and they puniſh the Sheriff where they 
find him faulty; ſo that it appears they exerciſe an 
immediate. juriſdiction over. the Sheriff. And I 
ſuppoſe they would judge it very falſe doctrine. to 
ſay, that the Court of Chancery, or us, can any 
way meddle with the returns or the officer. 

Admitting the Sheriff to act in returns as the of- 
ficer of the Parliament, it concerns them that he 
ſhould be liable to no other puniſhment but what 
CY, Os otherwiſe they cannot expect to be 
Obe yed. 55 FRET | n 
Io have others judge when their ſervants do well, 
will be to have others give rules to their ſervants 
and ſervice, which they will think inconvenient. 
Let it be conſidered how hard a taſk Sheriffs have 
in ths —_ of Knights to the Parliament: 

OL. * 
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The appearance commonly is very numerdus, the 
parties conteſting very violent, the proceeding tu- 
multuous, the polling ſometimes is at ſeveral places 
at once; ſo that the Sheriff can hardly be a witheſs 
of the action: and if the diſpute be in the houſe of 
Commons, he is no party to it. If after all this, 
the Sheriff, who cannot indemnify himſelf by ſecu- 
rity, ſtill be liable to an action, the ſervice of the 
Parliament may be reckoned: a miſerable ſlavery 5 
which is not for their honour. 1 | 
As this is diſhonourable, ſo it is dangerous to Par- 
liaments z it concerns the Kingdom that returns to 
the Parliament ſhould be upright and impartial, and 
that they may be ſo, the Sheriff ſhould be ſecure 
from all feat | | ; $6 | 
Judges are not liable to actions, that they may 
proceed uprightly and impartially ; if they were ſub- 
ject to ſuits for their judgments, there is that ear- 
neſtneſs and confidence on both ſides, that one fide 
would be diſſatisfied and trouble them, and they 
could not diſcharge their duty without apprehenſions 
of diſquiet. | | | 
If the Sheriff be expoſed to ations thus, let us 
conſider what and whom he is to fear: Ne may fear 
the ſuit of the party, and he may fear the fuit of the 
King. And it follows neceffarily, that if an action 
lies, an information for the King will alſo lie for the 
miſdemeanor in his office: If it be not a caſe privi- 
leged by the complexion of it, as Parliamentary, 
from being examined in Weſtminſter-ball, but that 
he may be puniſhed at the ſuit of the party, he may 
certainly as well be puniſhed at the ſuit of the King: 
If ſo, where is the Sheriff's ſecurity ? Will his own 
innocence ſecure him? That muſt be tried by a/ju+ 
ry of the County where the Parliament firs 5 who 
are, it may be, ſtrangers to him as well 'as to the 
matter; or by a jury of the County where the elec- 
tion was, where, it may be, they will be of an op- 
polite party; the plaintiff may wait his opportuni- 
ty, and queſtion him twenty years after: And if he 
be condemned, his puniſhment is unlimited; a fine 
may be ſct to any height for the King, and damages 
may be given to any value for the party. Where is 
his ſecurity upon ſuch proceedings ? Will he not be 
more afraid of ſuch pumſhment out of Parliament, 
than of any puniſhment. in Parliament? Will not, 
nay, may not his terror make him deſire to pleaſe 
them that can puniſh him out of Parliament, rather 
than to do right? Will not that be dangerous to the 
conſtitution of. Parliaments ? n 5-3 
As the puniſhment out of Parliament may be a 
terror to thoſe who mean well, ſo colourable pu- 
niſhments may be as miſchievous on the other ſide; 
for they may prevent any puniſhment; in Parlia- 
ment, for nemo bis punitur pro codem delifto'; they 
may ſerve for proteCtion of men that do ill, When 
it is ſeriouſly weigh'd, of what confequence this may 
be, the caſe at bat will not be thought a caſe fit to 
be received by the Judges without the countenance 
of a new law. Yip x 
They object, here is malice found by the verdict, 
and that there can be 90 danger or inconveniency 
that malice ſhould be puniſhed. | 
This ojection fortifies my opinion; for malice, 
upon which they would have the ſcales turn in this 
caſe, is not a thing demonſtrative, but interpretative, 
and lies in opinion; ſo that it may give an handle 
to any man to puniſh another by. | 
The inſtance of this very caſe ſhews, that a good 
man may. reaſonably be afraid of the event of his 
defence in ſuch a cafe, -; 4 f 39670 
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For altho' the matter was of great examination 
in Parliament, and at laſt decided but by few voices;! 
and no obſervation of the Sheriff *s miſcarriage there; 
tho* it - - rae upon the trial (which I may ſay, 
being preſent there) that the Sheriff was guided by 
the advice of his friends, of counſel, and öf Parlia- 


ment · men, that told him the only ſafe courſe was to 


make a double returnꝭ yet the jury condemned him 
of the Court: 


for the Judges that were preſent at the trial did alt 


declare publickly, that , would wor: have given 


that verdict. 
The Judges heard al the evidence as jury could 
go upon; for being of a remote County to the place 
of election, the jury could know nothing of their 
own knowledge, 'and yet the Judges concurred: not 


with the jury in their opinion. 
I know we are not to examine the truth of the 


verdict, we muſt take it for goſpel ; neither doth 
any partiality in this particular lead me in judg- 


ment: but I ſhew it as an inſtance that malice is 


not demonſtrative; mens minds may be miſtaken, 
and innocent men may therefore have reaſon to be 
afraid, eſpłtially in ill times, and may uſe ſuch 
means for their lafery n not be convenient foy 
Parliaments, ' ©: .* 7 

But there can be no danger or lncorivenience'i in 


- the cenſure. of the Parliament, that repreſents the 


whole om, who hitherto have alone exerciſed 
this power, and who may at any time reform the 
law, if _ 23 practice de by way inconve- 
nient. 

pen 'theſe reaſons which 1 have areduord, I 
ground my opinion: Nou it will be neceſſary to 
weigh what hath been faid in opopſition to it. 

The Arguments urged on the other fide, related 
either to the ingredients or circumſtances of this ac- 
tion. or to the foundation or ſubſtance of it. 

J call the ingredients and circumſtances of the ac- 
tion, that it is fa id with theſe words, Falſo, malitioſe, 
Aeceptive, & ſcienter : And that een a verdict 
in this caſe, and damages are founße. 

Tbe words falſo, malitieſe, & deceptive, will 


- ſometimes make a thing actionable, which is not ſo 


in itſelf, without malice proyedy thy there be the 
ſame damage to the party. 27 
As where a man cauſes er to be fallelyi in- 
dicted, yet if it be not malitioſe, no action lies; 
cho there be the ſame trouble, chung and damage 
in one caſe as the other. 

But it is only where a man is a voluntary Agent; 
for if à man be compellable to act, you cannot mo- 
Jeſt him upon any averment of 'tmalice : As if a 
grand jury- man cauſes another to be indicted, tho? 
you aver malice, you cannot have an action againſt 
him : ſo for a witneſs that doth wy; or a „ 


that judgeth. 


In the caſe at bar, the Sheriff is compellable to 
act, and not barely as a miniſter to ſend the Inden- 
ture, but as a Judge to ſay which is the major part 


of the due Electors; and if he miſtakes, there is 


no reaſon it ſhould ſubject him to an action ey an 
artificial averment of malice, + - 
I remember in Shepherd and Wakeman' scaſoi in the 


King's Bench, Mr. Juſtice Wyndham ſaid well, that 


the; words falſe & & malitioſe were grown words of 
courſe, and put into every action: So that to his 
knowledge juries many times had no regard to them, 
that he looked upon them as words of form. 

If we ſhould make the words falſo & malitioſe 


1 an action Yen a fit ſubject matter, all 


8 
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the aQiotis of mankind would be liable to fuir and 

vexarion':* they that have the cooking (as we call it) 

of declarations in actions of the caſe, if they be 
ilful in their art, will be ſure to put in the words 

41% & malitioſe;" let the caſe be what it will ; they 
are here pepper and vinegar in a Cook's hand, that 
help to Hake ſauee for any meat, but will not make 
« diſh of themſelves. 

Falſo 'S e will not thable an action agaiaſt 
« Judge 
Nor ien n inlet or "witneſs, hor where 
words are not actionable, tho“ the plaintiff hath a 
verdict and damages found; not for a breach of 
truſt, which is alieni for, 

The teaſon of every one of theſe cas holds in 
the caſe at bar: Therefore” it ought to have the 
ſame Reſolution. 

As to the word ſcienter, it hath weight ſame. 
times; and if an action be brought for keeping a 
dog that worried 'agother's ſheep, ſciens canem ad 
murdend* oves eſſe conſuetud. or for W the ſer-' 
vant or wife ot another, ſcienter: In theſe caſes, if 
the defendant hath been told that the dog did wor- 
ry ſheep, or that it was the ſervant or wife of ano- 
ther, tho” jt may be he did not believe it; yet it was 
ſcienter for the word implies no more than having 
notice: And in thoſe actions he muſt inform him- 
ſelf at his peril; and may, if he doubts,” avoid d 
ger, by- putting away thoſe things which give of- 

ence. But in this caſe he could receive informa- 
tion by none, and is not to 2 or disbelieve an 
body, but is bound to judge of the thing himſelf, 
and to act according to his judgment; fo that ns i 
proof could be made of the ſeienter, for 'one fide 
tells him the election Was one way, and the other 
ſide tells him it is the other way ; but he being pre- 
ſent to the whole action, muſt follow the dictates of 
his own: judgment! Hence it appears, ſeititer i in 
this caſe is a empty word, not referting to notice 
of a fact, but to matter of Judgment, which cannot 
= way be proved. 

t has — often orged, that that this caſe is Rionger 
by being after a verdict and damages found by the 
jury; and it has been ſaid, that perhaps upon a 
1 it might have been found more oubt- 
ul: 3 Tt) fr it L 
The caſe is the ame to 2 upon 4 bed, that 
it would have been dpon a general demurrer, and » 
ſtronger; for a demurrer is the confeſſion o of the 
rty, of all that can be proved, or can poſſi y be 
ound upon that declaration. 

* is my Lerd Cote's advice lf sert wit 
1 part, 14. a: never to demur to a declaration, if 
there be any hopes of the matter of fact; for the 
matter in law ny as well ſerve alter a verdi&t as 

/a'demurter, 00D 

It had been a very odious caſe, if the Sheriff 

mould have admitted all this RA o be true by a" de- 
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nuerer- > Mit y 
The finding the Pdf 's n adds nd 
ſtrengeh to the caſe ; for we ſee every day u 
tions for words; tho* the jury" find the de —— 
guilty for ſpeaking words fulſo & malitioſe, and and 
it to be to the plaintiff's'great damages n yer if 
the words are not ſueh as Will bear An: n, the 
Court ſtays judgment: and if judgment happens to 
be given, it is reverſable for etror; which ſhews 
that the finding damages by the jury cannot make 
an action better than if it were 0 . n upon 
N | 
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I ſhall now conſider. what hath been ſaid to main- 
tain this action upon the main ſubſtance and founda- 
tion of it. They ſay, this is a caſe within the gene- 

ral reaſon of the common law, for here is malice, 
falſity and damage; and where they concur, there 
ought to be remedy. And altho' this be a new caſe, 


yet it ought not for that reaſon to be rejected; for 


- — - 


other kind of actions have been newly introduced, 
and this is as fit to be entertained as ang +, 
My brothers that argued even now for the action, 
ſhewed great learning and great pains ; and certain- 
ly have ſaid all that can be invented in ſupport of 
this caſe : But as far as I could perceive, they, have 
ſpoken only upon general, notions to that purgoſe I 
juſt now mentioned; but, nothing that I could ob- 
erve applicable to the .reaſons. and differences I, go 


upon. 

Ts for the rule they go upon, that where falſity, 
malice and damage do concur, there muſt be reme- 
dy; I confeſs it is true generally, but not univerlal- 
ly, for it holds not in the caſe of a. Judge, nor an 
Indictor, nor a Witneſs, nor of words that import 
not legal ſlander, tho* they are found to bring da- 
mage, as I have ſhewn before. 
that exempt theſe caſes from the general rule, have 
the ſame force in the caſe . at bar. 

1 muſt confeſs the Judges have ſometimes enter- 
tained new kinds of actions, but it was upon great 
deliberation, and with great diſcretion, where a ge- 
neral inconvenience requir*d it. 

If Slane's caſe were new (for my brother Thurland 
obſerved truly it was ſaid in that caſe, that there 
were infinite numbers of precedents) that caſe im- 

reed the common Eurſe of juſtice. Actions for 
words that are ſaid to be new, tho” they hive been 
uſed ſome hundreds of years, are a neceſſary means 
to preſerve the peace of the Kingdom. The caſe 
of Smith and Craſchaw, Cro. Car. 15. was a caſe of 
general concern, being that proſecutions for treaſous 
may he againſt any man, and at any time. 

But in the caſe at bay, neither the peace of the 
Kingdom, nor the courſe of juſtice is concerned in 
general, but only the adminiſtration of Officers of 
the Parliament, in the execution of Parliamentary 
writs ; and can never happen but in time of Parlia- 
ment, and muſt of neceſſity fall under the notice 
of the Parliament ; ſo that if the law were defi- 
cient, it is to be preſumed the Parliament would 
take care to ſupply it: Diſcretion requires us rather 
to attend that, than to introduce new precedents up- 
on ſuch general notions that cannot govern the courſe 
of Parliament. | 

My brother Atkins ſaid, the common law com- 
plied with the genius of the Nation ; I do not un- 
derſtand the Argument: Does the common law 
change? Are we to judge of the changes of the 
genius of the nation ? Whither may general notions 
carry us at this rate? Fof my own part, I think, 
.tho* the common law be not written, yet it is cer- 
tain, and not arbitrary. We are ſworn to obſerve 
the laws as they are, and I ſee not how we can 
change them by our Judgments: and as for the ge- 
nius of the nation, it. will be beſt conſidered by the 
Parliament, who have-power of the laws, and may 
bring us to a compliance with it. | 

In the caſe at bar, I look upon the Sheriff as a 
particular officer of the Parliament, for the mana- 


ing elections, and as if he were not Sheriff: I look 


upon the writ-as if it were an order of Parliament, 

and had not the name of a writ: I look upon the 

courſe of Parliament, which we pretend not to 
Vor. VII. 


And the reaſons 


_ 
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know, to be incident to the conſideration of it; ſo 


that it ſtands not upon the general notion of remedy 


in the common courſe of' juſtice. 
The Arguments of the falling of the value of 
ney, whereby the penalty of 100 l. provided by the 


23 U. 6. is become inconſiderable; and the increaſe 


ot the eſtimation: of being a Member of Patlia- 
ment; if they were true, are arguments to the Par- 
liament to change the law by increaſing the penalty, 
but we cannot do it. 3 

My brother Maynard, in his Argument, would 
embolden us; telling us we are not to think the 
caſe too hard for us, becauſe of the name or courſe 
of Patliament; for Judges have puniſhed; Abfen- 
tees: They may determine what is a Parliament, 
what is, an Act of Parliament, how long an ordi- 
nance of Parliament ſhall continue, and may*puniſh 
tre ſpaſſes done in the very Parliament. | 

I I will not diſpute the truth of what he ſaid in this, 
but if his Arguments were artificial, he might have 
ſpared them; for they have no manner of effect to 
draw me beyond my ſphere. 

I will not be atraid to determine an hing that I 
think proper for me to judge; but ſeeing ] cannot 
find the Courts of Juſtice have at any time med- 
dled with caſes of this nature, but upon expreſs 
power given them by Acts of Parliament, I cannot 
conſent to this precedent ; I am confident when 
there is need, the Parliament will diſcern it, and 
make laws to enlarge our power, ſo far as they ſhall 
think convenient. : 

I ſee no harm that Sheriffs in the mean time 
ſhould be ſafe irom this new- deviſect action, which 
they call the common law; if they miſdemean 
themſelves, they are anſwerable to thę Parliament, 
whoſe officers they be, or may be puniſhed by the 
Statute, made for regulating elections. 

It is time for me to conclude, which I ſhall do 
by repeating the opinion I at firſt delivered, via. 


That this judgment is not warranted: by the rules of 


law; That it introduceth novelty of dangerous con» 
ſequence, and therefore ought to be revered. Spe 


viatorem nova, non vetus orbita, fallit. 

North, Chief-Juſtice, and five other Judges (a- 
gainſt Ellis and Atkyns ) reverſed the judgment up- 
on the matter in Law, That the action lies not. 
[Nee, The Lord Chief. Juſtice Vaugban, and 
Lord Chief-Baron Turner, both deceaſed, who in 
their lives were eminent Members of Parliament, 
were of the ſame opinion.] * 


Soon after the Revolution, Sir Samuel Barnardiſton 

brought his Writ of Error into the houſe of Peers, 

to reverſe the reverſal of the judgment given in the 

Exchequer ;z but the houſe affirmed the reverſal of 

the ſaid judgment, as appears by the following Re- 

ſolutions. {IE 
Veneris, 24 Mali, 1689. 


| T* Day the Lord Chief. Juſtice of the Court 


of Ning s- Bench brought into this houſe a tran- 
ſcript of a writ of Error, to reverſe a judgment 
given againſt Barnardiſton at the ſuit of Soame. 


Sabbati, 25 Mail, 1689. 
Whereas Sir Samue! Barnardiſton brought his writ 
of Error into this bouſe, and hath aſſigned errors 
thereupon, to which Sir William Soame was Defen- 


dant; who left dame Catherine Soame, his widow, 


his executrix : and the Houſe being moved, that 
the ſaid dame Catherine Same may join iſſue there- - 
M m m 2 upon; 
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to be heard this day; whereupon 


% 


upon; it is ordered by the Lords ſpiritual and 
tem in Parliament aſſembled, that the ſaid Dame 
Catherine Soame be, and is hereby required to join 
iſſue to the ſaid writ, on or before Thurſday next, 
being the zoth inſtant, at ten of the clock in the 
forenoon ; whereof the ſaid Sir Samuel Barnardi- 


ton is to cauſe notice to be given to the ſaid 


Dame Soame, to the end ſhe join iſſue accord- 
ingly. 


| Sabbali, 1 Jane, 1689. 
The Houſe being moved, that they would be 
pleaſed to appoint a day for hearing the errors ar- 
gued upon the writ of Error brought into this houſe, 
wherein Sir Samuel Barnardifton is plaintiff, and 
Dame Catherine Same, widow, exccutrix of Sir 
William Soame, defendant : It is ordered by the 
Lords ſpiritual and temporal in Parliament aſſem- 
bled, That this houſe will hear the ſaid errors argued 
by counſel on both fides, at the bar, on Saturday 
next, being the 8th inſtant, at ten of the clock in 
the forenoon; and in the mcan time ſhe may join 
iſſue, if ſhpleale : whereof the ſaid Sir Samuel 
Barnardifton is to eauſe notice to be given to the 
ſaid Dame Catberine Soame, to the end ſhe attend 


accordingly. 


Sabbati, 8 die Junii, 1689. 
This day being appointed for hearing errors ar- 
by counſel, upon the writ of error between 
ir Samuel Barnardiſton and the Lady Soame, the 
counſel for the plaintiff appeared, but none appear- 
ed for the defendant : And upon oath made at the 
bar by Nicholas Baker, Sollicitor, that he ſerved 
the order 8 Houſe at the Houſe of the Lady 
Soame ; thereby giving notice, that the cauſe was 
the Houſe heard 
the counſel of the plaintiff, and made the enſuing 
Order, viz. | 
After hearing counſel this day, upon the writ of 
Error depending in this Houſe, wherein Sir Samuel 
Barnardiſton is plaintiff, and Dame Catherine Soame 
is defendant ; It is ordered by the Lords ſpiritual 
in Parliament aſſembled, the giving judgment on 
this writ of Error be, and is hereby ſuſpended, un- 
til Monday next; and thoſe that are, or were Judges, 
and now in Town, do attend this Houſe that day, 
to inform the Houſe of their reaſons and grounds 
for their judgment for reverſal of the judgment in 
Sir Samuel Barnardiſion's caſe. . 
Ordered, That all the judges be preſent on Mon- 
day morning, to aſſiſt this Houſe in this buſineſs of 
Sir Samuel Laras : 


: Lune, 10 Funii. ; 
William ue, Eſq; was called in, and the 
Speaker told him, That the Houſe deſired to hear 
from him, upon what grounds and opinions he 
ave his opinion for tue reverſal of the judgments 
for giving eight hundred pounds to Sir Samuel Bar- 
nardiſton. 


% 


He taking notice that there was counſel reſent 


for Sir Samuel Barnardiſton, but no counſel for the 
Lady Soame; he ſaid, ſeeing the defendant did not 
appear with counſel, he deſired he might not be 
looked upon as countel for the defendant ; upon that 


the company was commanded to withdraw: And 


the Hou ordered Mr. Mountague ſhould be ad- 
mitted to come in alone; who being come in, ſaid, 
he would, lor their Lordſhips ſatistaction, (as well 


as he can remember) acquaint them with the 
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grounds and reaſons which induced him to give his 


opinion for the reverſal of that judgment; and ſo 
he proceeded to give the heads of what he aid, 
which being ended, he withdrew. _ | | 

And aſter conſideration thereof, it was moved 
that the counſel for Sir Samuel Barnardiſton ſhould 
be called in, and the Speaker to acquaint them with 
the effect of what Mr. AMountague had ſaid ; that ſo 
the counſel! might be able thereby to reply, for the 
better information of their Lord ſhips and the Judges 
then preſent. And after ſome debate, the queſtion 
was put, whether the counſel ſhall be called in? 
It was reſolved in the negative. 

Then it was moved to make uſe of proxies, which 
was oppoſed, as concerning their not being admitted 
in preliminary caſes of judicature. 

After hearing William Mountague, Eſq; for his 
judgment in Sir Samuel Barnardiſfon's caſe, and de- 
bo thereupon, it is ordered, That the clerk do in- 
ſpe& the books concerning proxies ; and whether 
they have been uſed in caſes of judicature; and give 
an account to-morrow morning what he finds there- 


in: And that all the Judges do attend the Houſe 
to-morrow, id 


Marlis, 11 Jun, 168g, 

The clerk of the Parliament, in purſuance of the 
order yeſterday, ſhewed ſeveral inſtances where pro- 
xies bave been uſed in preliminaries to private cauſcs : 
It is ordered by the Lords ſpiritual and temporal in 
Parliament affembled, That proxies may be uſed in 
ſuch 3 caſes, but not in giving judgment; 
and t this order be added to the Roll of 


orders. 

Ordered, That the counſel of Sir Samuel Barnar- 
difton ſhall be heard on Friday next, to reply to what 
Mr. Mountague gave for his reaſons for reverſal of 
rdiften's judgment; and that all the 
Judges do attend at the ſame time. 


Veneris, 14 die unit, 168g, | 

After hearing counſel in Sir Samuel Barnardiſton's 
caſe this day, to reply to what Mr. William Moun- 
tague ſaid for his reaions to reverſe the judgment 
given in the Exchequer ; It is ordered, That this 
Houſe will hear all the Judges give their opinions 
in this caſe, on Tueſday the 2th of this inſtant June, 
at ten of the clock in the forenoon. | 

- Maris, 25 die Junii, 168g. 

The Houſe heard the opinion of all the Judges in 
the caſe of Sir Samuel Barnardiſton, upon his wit of 
Error depending in this Houſe. ) 

And h queſtion being * Whether to go on 
in the debate of this buſineſs now? It was — 
in the affirmative, 

After debate, the queſtion. being put, Whether 
to reverſe the reverſal of the judgment given be- 
tween Sir Samuel Barnardiſton and Sit William Soame ? 
It was reſolved. in the negative. | 

Leave is given to ſeveral Lords to enter their diſ- 
ſent to the aboveſaid queſtion, and accordingly do 


enter their diſſent for the reaſons enſuing. 


1. Becauſe it is a denying Sir Samuel Barnardifton 
the benefit of law, which gives relief in all 
and injury: And tho? this be an action of the fi 
impreſſion, yet their being a damage to the plaintiff, 


the common law gives him this action to repair him- 


ſelf ; and if it were not ſo, there would be a failure 
of juſtice, which cannot be admitted. 3 
4. Be- 


5 


5 | — 
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4 2. ara the allowing this reverſal 8 
e giving t wer and encouragement to Sheri 
to 3. Palle — double returns; by which means 
the right of elections will be avoided, and it tends 
thereby to the packing of a houſe of Commons, 
which may overturn the whole frame of the Go- 
vernment, and eſtabliſh what religion and govern- 
ments a pack d Parliament ſhall think fit. 


Bolton | 

| 5 S. Stamford, 
Macclesfield, 
P. Wharton, Herbert, 


Whereas by virtue of their Majeſties writ of Er- 
ror, returnable into the houſe of Peers, a fecord of 
the Court of King's-Bench was brought into this 
Houſe the 24th of May, 1689, with the tranſcript 
thereof, wherein judgment is entered for Sir Samne! 
Barnardiſton againſt Sir Milliam Soame ; upon which 
writ, errors being aſſigned, after hearing counſel at 
the bar, to argue the ſaid errors aſſigned, and due 
conſideration had of what was offered thereupon, 
— Lords ſpiritual and temporal in Parliament aſ- 

bled, do order and adjudge, that the judgment 

judgment given in the Court of King's- Bench, 
for Sir Samuel Barnardiſton againſt Sir M illiam 
Soame, be, and is hereby affirmed : And that the 
faid writ of Error, and. tranſcript annexed, be te- 
mitted to the Court of King's-Bench; 
4 ö 
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given in the Excbeguor chamber, for the reverlal of 


_ = 
gment to be affixed to the 


* 


Tbe tenor of which ju 
tranſcript to be remitted, 


I poſtea, ſcilicet quarto die Maii Anno Regni 
Domini Guielmi N Dne. Maria nunc Regis 
& Reginæ Angl. primo tranſcript. Record. & pro- 
cet, pred. inter partes præd. cum omnibus ea tan- 
. pretext. cujuſdam brev. de Error corrigend. 
& prætat. Samuel. Barnardiſton, in premiſſ. perſe- 
cut. dict. Dom. Reg. & Dom. Reginæ in preſent. 
Parliament. à pred. curia dict. Dom. & Bominæ 
Regis & Reginæ hic tranſmiſſ. fuit pred. Samuel. 
in eadem curia Parliament, comparens, diverſas 
cauſas & materias per Erroribus in Record. & pro- 
ceſſ. pred. pro revocatione & adnullatione Judicii 
pred. aſſignaverit z & poſtea ſcilicet 25 die Junii 
Anno dict Dom & Dominæ Regis Reginæ, 
ſupradict. in pred. cur: Parliament. pred. viſis, e 
per cur. ibidem di ligenter examinat. & plenius in- 
tellect. Sam. Recordo & Proceſl, = ac Judicio 
ſuper iiſdem reddit. qua Errore ſuperius aſſignat. 
pro eo quod videtur cur. Parl. pred. quod Record. 
illum in nullo vitioſum aut defectum exiſtit, & quod 
in Record, ill. in nullo erratum, adtunc & ibidem 
conſideratum eſt per eandem curiam Parliament. 
pred. quod Judic. pred. in omnibus affirmetur & 
in omni ſuo tobore ſtet & effectu. | 


XXX. Proceedings in. the Houſe of Commbns, on an Appeal 
being brought in the ZZouſe of Lords, by Dr. Shirley, 


Aa ns 


1675, 27 Gar. II. 


Martis, 4 Maii, 1675. 
IR 7obn Fagg, Bart. this day informed 
che Houſe, that he was ſummon'd to 
appear to a Petition in the Houſe of 
Ws Lords, a Committe was thereupon ap- 
pointed to ſearch for precedents to that purpoſe. 


i Mercuri, 5 Maii. 9 


© Reſolved, That a Meſſage be ſent to the Lords, to 
acquaint them that this Houſe hath received infor- 
mation, That there is a Petition of Appeal depend- 
ing before them, at the ſuit of Thomas Shirley, Eſq; 
againſt Sir Jobn Fogg, a Member of this Houſe; to 
which Petition, he is, by order of the Houſe of 
Lords, directed to anſwer on Friday next; and to 
deſire the Lords to have a regard to the privileges 
of this Houſe ; and that Sir Trevor Williams do go 
up with the meſſage to the Lords. | 
Sir Trevor Williams reports, that he had attended 
the Lords with the meſſage of this Houſe, concern- 


againſt Sir John Fagg, and others, 


their Members, May 


ing Sir John Fagg |, and that the Lords will return 
an anſwer by meſingers of their own. 


; Veueris, 5 Maii: . 
A meſſage from the Lords by Sir William Bever - 
Ham, and Sir Samuel Clarke, 


Mr. Speaker, a4 Ne: Bags ob 
The Lords have confidered of the meſſage receiv- 
ed from the Houſe of Commons, concerning privi- 
lege in the caſe of Sir 7ohn Fagg, and do return this 
anſwer, That the Houſe of Commons need not 
doubt, but that the Lords will have a regard to the 
privilege of the Houſe of Commons, as they have 


of their own. 


| Sabbati, 8 Mali. | 
A Committee was appointed to inſpect the Lords 
Journals, to ſee what entries are therein made againſt 


Sir Jobn Fagg, a Member of this Houſe, and to 
report the lame. "fs 


Mercurii, 


754 | 
LY. | Mercurii, 12 Maii. 3 
Dr. Thomas Sbirley ordered to be ſent for in cu- 


ſtody, to anſwer his breach of the privileges of this p 


Houle, in proſecuting a ſuit by petition of Appeal 
in the Lords houſe, againſt Sir Fobn. Fogg, a Mem- 
ber of this Houſe, during the ſeſſion and privilege 
of Parliament; | p 
And a Committee is alſo appointed to inſpect the 
Lords Journals, to ſee what has been done, in like 
caſes z and the ſaid Sir Jobn Fagg is ordered not to 
proceed, or make any anſwer to the ſaid Appeal, 
without the licence of this houſe. 
4 7 Veneris, 14 Mat. 4h 
Sir Thomas Lee reports from the Committee ap- 
pointed to inſpect the Journals of the © houſe of 
Lords, and the entties therein, in the caſe between 
Dr. Thomas Shirley and Sit Jobn Fagg, a Member 
of this houſe, That the Committee had peruſed the 
journals of the Lords houſe, and found the entrics 


- w0e.48 follow y 10 TD OS 
| l F April the 3oth. 
Thomas Shirley, Eſq; preſented a Petition to the 
Lords. | | 


Ordered, That the ſaid Sir Jobn Fagg may have a 
copy of the Taid petition, and put in his anſwer 
thereunto, in writing, on Friday the pth day of 
May next, at ten of the clock in the forenoon, if he 
thinks fit, 

May the gth. . © 

The Commons ſend a meſſage by Sir Trevor 
Williams : b | 


The Knights, Citizens, and Burgeſſes of the 


Houſe of Commons, in Parliament aſſembled, have 
been informed, that there is a petition of Appeal 
depending before their Lordſhips, at the ſuit of 
Thomas Shirley, Eſq; againſt Sir John Fagg, a 
Member of their Hooſe. To which petition he is, 
by their Lordſhips order, directed to anſwer, on 
Friday next, and deſire their Lordſhips to take care 
of their privileges. _—_—— 
Anſwer, That this Houſe have conſidered of their 
meflage, and will ſend anſwer by meſingers of their 
own, 


Ordered, That the Committee for privileges do 


meet this afternoon, to conſider of the meſſages re- 
ceived from the houſe of Commons this day, con- 
cerning Thomas Shirley, Eſq; and Sir Jobn Fagg, a 
Member of the Houle, and ſearch precedents in the 
caſe, and report to the Houſe to-morrow morning. 


May the 6th. | 

The Earl of Berks reported, That the committee 
of privileges having met and conſidered of what was 
referred to them in the caſe between Thomas Shirley, 
Eſq; and Sir Jobn Fagg, a Member of the houſe 
of Commons, and the meſſage from the houſe of 
Commons thereupon ; have ordered him to report, 
That the committee have found that the Houſe did 
refer the buſineſs of Mr, Hale and Mr. Slingsby, up- 
on the like meſſage of the houſe of Commons, to 
the committee of privileges ; who did report to 
the Houſe, That it is the undoubted right of the 
Lords in judicature, to receive and determine in 
time of Parliament, Appeals from inferior Courts, 
though a Member of either Houſe be concerned, 


that there may be no failure of juſtice in the land; 


and the Houſe did agree with the committee there- 
in: And thereupon the committee do humbly of- 
fer to their Lordſhips, upon this occaſion, to take 
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the ſame courſe, and to inſiſt upon their juſt rights 
in this particular, Which their Lordſhips will be 
leaſed to ſignify to the houſe Commons, in ſuch 
manner as they ſhall think fit. 

The Houſe agreed with the committee in this de- 
claration, and ordered the ſame to be entered into 
the journal · book of this Houſe, as their declara- 
tion, viz. | 2 

« That it is the undoubted right of the Lords in 
© Tudicature, to receive and determine in. time of 
« Parliament, Appeals from inferior Courts, 
though a Member of cither Houſe be-concerned, 
that there may be no failure of juſtice in the 
n * * 3 

Then it was moved, that the former anſwer ſent 
tothe houſe of Commons, in the caſe of Mr. Slings- 
by and Mr. Hale, might be given now to the houſe 
of Commons, in this caſe of Sir Jobn Fagg ; and 
that the declaration and report agreed to this day, 
might be added to it. ; | | 

The declaration aforeſaid was read, and the que- 
ſtion being put, Whether this ſhall be as a part. of 
the anſwer to be given to the houſe of Commons? 
it was reſolved in the negative. | 3 

The anſwer returned formerly to the houſe of 
Commons, in the caſe of Mr. Slingsby. and Mr. 
Hale, was in theſe words; That the houſe of Commons 
need not doubt but that their Lordſbips will bave a 
regard to the privileges f the houſe of Commons, as 
they have of their own, | oF; | 

The queſtion being put, Whether this anſwer ſhall 
be now returned to the meſſage from the houſe of 
Commons ? it was reſolved in the affirmative, 

May the 7th, it was ſent according. 


Mali 7. 

Whereas this day was appointed for Sir John Fagg 
to put in an anſwer to the Petition, and Appeal-of 
Thomas Shirley, Eſq; depending in this Houſe, if 
he thought fit; the ſaid Sir Jobn Fagg appearing 
perſonally this day at the bar, and defiring longer 
time to put in an anſwer-thereunto; { ,., 

It is thereupon ordered, That the ſaid Sir Fobn 
Fagg hath hereby further time given, him for, put- 
ting in his anſwer, till Yedneſday next, being the 
12th day of this inſtant May, at ten o'clock in the 
forenoon. 


A 
Lad 


Maii 12. 8 EFT. 3B . 
Sir Jobn Fagg put in his anſwer to the petition of 
Mr. Shirley. ; 7 ' * 


A debate ariſing thereupon, touching the privi- 
lege of their Houſe; 92 a 

Reſolved, &c. That the Appeal brought by Dr. 
Shirley in the houſe of Lords, againſt Sir Jobn Fagg, 
a Member of this houſe, and the proceedings there- 
upon, are a breach of the undoubted rights and 
privileges of this Houle. q 

The Houſe being informed, that the warrant of 
this Houſe for taking of the ſaid Dr. Shirley into cu- 
ſtody, was forcibly taken away and detained from 
the Serjeant at Arms his deputy, attending this 
houſe, by the Lord Mohun : And the Serjeant's de- 
puty being called in and examined as to the matter 
of fact, gave this teſtimony z | 

That he found Dr. Shirley in the inner lobby of the 
houſe of Lords, and that he came to him, and delired 
to ſpeak with, him, and acquainted him that he had a 
warrant from the houſe of Commons to apprehend 
him, and deſired to know, whether he could ſhew him 


any reaſon to excuſe him, that he might not ſerve 
the 
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the war tant on him: And that he likewiſe told him; 


that he would not execute the warrant on him in that 
place, but deſired of him, that he would go along 
with him freely: And that in caſe he would not, he 
would take his opportunity in another place. 
And that the ſaid Lord Mobun coming in, in the 

mean time, required him to ſhew his warrant, which 
he producing, the Lord Mobun laid hands on it, and 
held it ſo faſt, that it was in danger of being torn, 
and that therefore he was forced to part with it, 
and de ſiring to have it again, the Lord Mobun re- 
fuſed it, but carried the warrant into the houſe of 
Lords. That Dr, Shirley afterwards refuſed to go 
along with him; ſaying, that he was not then his 
priſoner 3 and that ſeveral perſons interpoſing, the 

octar eſcaped from them. And a debate ariſing 
thereupon, _ rt Ie tors Bt 
; Reſotved, That a meſſage be ſent to the Lords to 
complain of the Lord Mabun, for forcibly taking 
away and detaining the warrant of this Houle, from 
the Deputy-Serjeant at Arms, for taking of Dr. 
Shirley into cuſtody ; and to demand the juſtice of 
the Lords houſe againſt the ſaid Lord Mobun, | 

And That the Lord Antram do go up to the 

Lords With the Meſfage. 
.v Ora, Thi Mr. Speaker do iſſuę forth a new 
warrant to the Serjeant at Arms attending this houle, 
for apprehending Dr. Thomas Shirley, to anſwer his 
breach of privilege, , for proſecuting a ſuit by peti- 
tion of Appeal ig the Lords houſe, againſt Sir Zobn 
Fagg, a, Member of this houſe; during the ſeſſion 
we p ivitege of Parliament: 


Sabai, 15,Mai 1635: 
The Lord Antram reports from the Lords, that 
he had, in obedience to the commands of this houſe, 
attended the Lords, and delivered the.meſſage con- 
cerning the Lord Mobun's taking away and detain- 
ing the wartant for apprehending Dr. Shixley; and 
that the Lords had returned this anſwer; ö 


Gentlemen of the houſe of Commons, 
The Lordi bove confidered of your meſſage, and of 
the complgint therein ; and they return you this an- 


ſwer, That they find the Lord Mohun bath done no- 
thing but, what is according to his dux. 
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Fhe houſe then reſumed the debate of the matter 
conceining the privileges of this houſe; and the 
matter being debated, N 
Keſalveu, Sc, That the Appeal brought by Dr. 
Shirley, in the houſe of the Lords againſt: Sir John 
Fagg, a Member of this houſe of Commons, and the 
proceedings there upon, is a breach of the undoubted 
rights and privileges of the houſe af Commons; and 
therefore the: Commons deſire, that there be no fur- 
ther proceediags in that cauſe, before their Lordſhips. 
Ordered, That a conference be defired with the 

ords concerning the privileges of this houſe, in the 
caſe of Sit Jobn Fagg ; and that Sir Thomas Lee do 
go up to the Lords to delire a conference. 
A meſſage from the Lords by Sir. Mondeford 
Bramſton, and Sir M illiam Glaſcock an 
. "Ms. Speaker,” sm, 
Ni are commanded to let this houſe know, that the 
Lords 'ſpiritual and temporal aſſembled in Parliament, 
bave recerved a warrant, ſigned Edward Seymour, 
which they have apptinted us to-ſhew ye, and deſire 
t6 know, whether it be a warrant ordered by Ibis 
bouſe? Oo wy 
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The matter of the meſſage being debated, the 
queſtion being put, That the word unparliamentary, 
be part of the anſwer to the Lords meſſage; 

It paſſed in the negative. x 558 
Reſolved, That the meſſengers be called in, and 
that this anſwer be returned, That this houſe will 
confider of the meſſage. | | 

The meſſengers being called in, Mr. Speaker does 
acquaint them, that the houſe will conſider of the 
meſlage. 8 | 

Reſolved, That the meſſage laſt received from the 
Lords, is an unparliamentary meſſage. '_ * 

. Reſolved, That a conference be defired to be had 
with the Lords upon the ſubjtct-· matter of the laſt 
meſſage received from the houſe of Lords. 


. - Reſolved, That it be referred to Mr. Garraway, 
Sc. to draw up reaſons to be offered at the ſaid con- 


ference. I | | 
Then the houſe being informed; that there is a 
cauſe upon an Appeal brought up by Sir Nicholas 
Stoughton, againſt Mr. Onflew, a Member of this 
— appointed to be heard at the bar of the Lords 

u © ; | F R $ « 12 26 8 
Reſolved, That a meſſage be ſent to the Lords to 
acquaint . that this houſe has received infor- 
mation, that there is a cauſe upon an Appeal brought 
by gir Mebolas Stougbion —— M. Onflour . 
Member of this houſe, appointed to be heard ar 
the bar of their houſe, on Monday next; and to de- 
fire their Lordſhips to have regard to the privileges 
of this houſe :' And that Sir Kichard Temple do go 
up with the meſſage to the Lords. vl 
_ Ordered, That Mr. Onflow do not appear any 
further ig the proſecution of the Appeal brought 
againſt him by Sir Nicholas Stongbton, in the houſe 
of Lords. ee LH 
Ordered, That Sir Nicholas Stoughton be ſent for 
in cuſtody of the Serjeant at Arms attending this 
houſe, to anſwer his breach of privilege in proſecu- 
ting a ſuit in the houſe of Lords, againſt 'Arrbur On- 
flow, Eſq; a Member of this houſe, during the 
ſeſſion and privilege of Parliament. 12 


Reſolved, That 'whoever ſhall appear at the bat 


of the Lords houſe, to pioſecute ariy ſuit againſt 


any Member of this houſe, ſhall be dcemed a breaker 
2 2 of the rights and privileges of this 
ue. ' 7 


| Lune,” 17 Mai, 16 5. 

Sir Richard Temple reports, That the perſon ap- 
pointed had attended the Lords, and delivered the 
vote of this houſe, concerning the Appeal brought 
by Dr. Sbirley againſt Sir Fobn Fagg. ' 

Sir Thomas Lee reports from the committee ap- 
pointed to draw up rcafons for the conference to be 
had with the Lords, Reaſons agreed by the Com- 
mittee; which are as follow; vx. 

For that the meſſage is by way of interrogatory 
upon the proceedings of the houſe of Commons; 
in a caſe concerning the privilege of a Member of 
that houſe, of which they are proper judges.” © 

For that the matter of the meſſage carries in it 
an undue reflection upon the Speaker” of the houſe 
of Commun g neee 

For that the matter of the meſſage doth” highly 
reflect upon the whole houſe of Commons, in their 
Lordſhips queſtioning that houſe concerning the it 
own orders; which they have the more reaſon to 
apprehend; becauſe the day before this meſſage was 
brought to them, the warrant was owned by the 
complaint of the houſe of Commons to theit Lord- 

ſhips, 


* 2 * 
. a Red 


| ſhips,, that the ſame was taken and detained from a 
ſervant of theirs, by a Peer ; which imports, that 
the queſtion in that meſſage could not be for infor- 
mation only, and ſo tends to interrupt that mutual 
good correſpondency, which ought to be preſer ved 
inviolably between the two houſes of Parliament. 


| Martis, 18 Maii, 1675. 

Sir Richard Temple reports from the Lords, That 
he had attended their Lordſhips, according to the 
command of this houſe, with the meſſage in the caſe 

of Mr. Onſlow, to which the Lords returned an an- 
ſwer, which being in writing, was delivered in at 
the clerk's table, and read; and is as followeth 
The Lords do declare, That it is the undoubted 
right of the Lords in judicature, to receive and deter- 
mine in time of Parliament, Appeals from inferior 


Courts, though a Member ef either houſe be concerned, 


that there may be no failure of juſtice in the land : 
And from this right, and the exerciſe thereof, their 
. Lordbips will not depart, 

Ihe matter of the Lords anſwer being debated, 
Reſolved, ** That it is the undoubted right of this 
« houſe, that none of their Members be ſummoned 
« to attend the houſe of Lords, during the fitting 
c or privilege of Parkament.” 

Reſolved, That a conference be deſired with the 
Lords, upon the privikges of this houſe, eontained 
in the Lords anſwer to the laſt meſſage of this houſe, 
in the caſe of Mr. Onflow., - 

. Ordered, That Sir Henry Ford do go up to the 
Lords, to defire a conference upon the ſubject- mat - 
ter of their meſſage, concerning the warrant for ap- 


prehending Dr. Shirley. | 


gp ovis, 20 Maii, 1675. 

Sir Thomas Lee reports, from the committee ap- 

inted to draw up reaſons to be offered at the con- 
ference to be had with the Lords upon the privileges 
of this houſe, contained in the Lords anſwer to the 
laſt meſſage of this houſe, in the caſe of Mr. Onſlow; 
which — were twice read, and with ſome altera - 
tions at the clerks table (upon the queſtion ſeveral - 
ly put) agreed to: which are as follow, viz. 
1. That by the laws and uſage of Parliament, 
privilege of Parliament belongs to every Member 
of the houſe of Commons, in all caſes, except Trea- 
ſon, Felony, and breach of the Peace; which hath 
often been declared in Parliament, without any ex- 
ception of Appeals before the Lords. 
2. That the reaſon of that privilege is, that the 
Members of the houſe of Commons may freely at- 
tend the publick affairs of that houſe, without diſ- 
turbance or interruption z which doth extend as wel] 
to Appeals before the houſe of Peers, as to proceed- 
ings in other Courts. | 

3. That by the conſtant courſe and uſage of Par- 
liament, no Member of the houſe of Commons can 
attend the houſe of Lords, without the eſpecial leave 
of chat houſe firſt obtained, much leſs be ſummoned 
or compelled fo to do. 

4. If the Lords ſhall proceed to hear and deter- 
mine any Appeal where the party neither can, nor 
ought to attend, ſuch proceedings would be con - 
trary to the rules of juſtice. 5 

5. That the not determining of an Appeal againſt 
a Member of the houſe of Commons, is not a failure 
of juſtice, but only a ſuſpenſion of proceedings in 
a particular caſe, during the continuance of that 
Parliament, which is but temporary. | 
6. That in cale it were a failure of juſtice, it is 


5 


7 
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not to be temedied by the houſe of Lords alone, 
but it may be by Act of Parliament. 

Here Sir Thomas Littleton reported from the 
committee appointed to prepare the further addreſs 
of this houſe to his Majeſty, for the recalling ſuch 
of his ſubjects as are in the French King's ſervice ; 
which the houſe deferred the further conſideration 
of, till Wedneſday next.] | 

Then Sir Trevor Williams reports from the 
Lords, that he had attended, and deſired a confe- 
rence with the Lords on the privilege of this houſe, 
contained in the Lords anſwer to the meſſage of this 
houſe, in the caſe of Mr. Onfow : And that the 
Lords will return an anſwer by meſſengers of their 
own. ; 

Mr. Powwle reports, from the conference had with 
the Lords upon the ſubject- matter of the former 
conference, concerning the warrant for apprehend- 
ing Dr. Shirley, That the Lords had returned an 
anſwer to the reaſons of this houſe, delivered at the 
former conference; and are as follow : 

„The Lords have appointed this conference, 
upon the ſubject- matter of the laſt conference, 
„ and have commanded us to give theſe anſwers to 
the reaſons and other matters then delivered by 
* the houſe of Commons. | | 

« To the firſt queſtion, the Lords conceive, 
that the moſt natural way of being informed, is 


„ by way of queſtion ; and feeing a r here 
* which did reflect upon the 1 the Lords 
houſe, their Lordſhips would not proceed upon it 


till they were aſſured it was owned by the houſe 
« of Commons: But the Lords had no occaſion 
at that time, nor do they now think fit to enter 
„ into the debate of the houſe of Commons being 
* or not being proper judges in the caſe concerning 
e the privilege of a Member of that houſe ; their 
„ Lordſhips neceſſary conſideration upon fight of 
« that paper, being only, how far — houſe of 
„Commons ordering (if that paper were theirs) 
the apprehenſion of Dr. Shirley for proſecuting 
* his Appeal before the Lords, did entrench upon 


their Lordſhips both privilege and undoubted 


« rights of judicature in the conſequence of it, ex- 
« empting all the Members of both houſes from 
e the judicature of this the higheſt Court of the 
« Kingdom; which would cauſe a failure of that 
<« ſupreme juſtice, not adminiſtrable in any other 
, Court, and which their Lordſhips will never ad- 
« mir. bY 
* As to the ſecond reafon, the Lords anſwer, 
Mage boy they do not apprehend how the matter of 
« this meſſage is an ion upon the Speaker 
© the houſe of — 22 of 
* To the third reaſon, The Lords cannot ima- 
“ gine how it can be apprehended- in the leaſt to 
reflect upon the houſe of Commons, for the 
„ houſe of Peers, upon a paper produced to their 
+ Lordſhips, in form of a warrant of that houſe, 
„ whereof doubt was made among the Lords, 
whether any ſuch thing had been ordered by 
that houſe, to enquire of the Commons, whe- 
ether ſuch warrant was ordered there or no? 
And without ſuch liberty uſed by the Lords, it 
will be very hard for their Lordſhips to be 
rightly informed, ſo as to preſerve a good corre- 
ſpondence between the two houſes, which their 
Lordſhips ſhall endeavour; or to know when 
„ warrants in the name of that houſe, are true or 
* „ ng And it is fo ungrounded an appre- 
* henſion, that their Lordſhips intended any re- 
« flection 


/ 


* 


up to the Lords, to deſire à conference upon 


read in his place 


— 


flection in afking that queſtion, and not taking 
4 notice in their meſſage of the complaint of the 
« houſe of Commons owning that warrant, that 
% the Lords bad ſent their meſſage concerning that 
« paper to the houſe of Commons, before the 
6 Lande had received the faid Commons complaint. 

gut their Lordſhips have great cauſe to except 
<« agaiuſt the unjuſt and ſtrained reflection of that 
«houſe upon their Lordſhips, in aſſerting that the 
« queſtion in the Lords meſſage could not be for 
* information, as we affirm, but tending to inter- 
„ rypt the mutual correſpondence between the two 


| 


* houſes which we deny, and bad not the-leaſt | 


F thought off | 4 

& The Lords have further commanded us to 
&© ſay, That they doubt not when the houſe of 
Commons have received what we have delivered 
at this conference, they will be ſenſible of their 
'*« error, in calling our meſlage ſtrange, unuſual, or 
* unparliamentary. Though we cannot but take 
« notice, that their anſwer to our meſſage, That 
they would conſider of it, was the firſt of that 
« kind that we can find to have come from that 
„ houſe.” _ i | 

The queſtion. being put, Whether the houſe 
be ſatished with the reaſons delivered by the 
Lords at the laſt conference? it paſſed in the ne- 

ative. | ö 
Y Reſolved, That a free conference be defired with 
the Lords upon the matter delivered at the laſt con- 
ference ; and that the former managers do attend, 


and manage the free conference. ; 
Friday, May 21. The bouſe teſolved on Wedne/- 


day next to proceed in the further conſideration of 


that part of the meſſage relating to Appeals from 


ivferior Courts, 
the 


privileges of this houſe, contained in their - anſwer 


to the meſſage touching Mr. Onfow's caſe, which 


he accordingly did; and reports, That the Lords 
will return an anſwer thereto by meſſengers of their 


Lords to remind them of the former meſſage; and 
again to deſire 4 conference upon 
this houſe, in the caſe of Mr. Orflow. - And or- 
dered the matter of the juriſdiction of the Lords, 
in caſes of Appeal, be taken into conſideration to- 


morrow morning. 


3% Veneris, 28 Main, 1675. 
Sir Thomas Lee re 
whom it was ENR up reaſons to be of- 
fered at a conference to be had with the Lords upon 
the ſubject- matter of their anſwer to the laſt meſſage 
of this houſe, in the cafe of Mr. Onflow, ſeveral 


reaſons agreed by the ſaid committee; which he 
„and afterwards delivered the ſame 


in at the clerk's table; where the ſame being twice 
read, were, upon the queſtion, ſeverally agreed 

unto, and are as follow, viz. 
+ For that the Commons deſired a conference 


upon their privileges concerned by the Lords an- 
©, ſwer to a meſſage ſent to the Lords the 18th of 
% May, in the caſe of Mr. Onflow z their Lord- 


* ſhips have not agrecd any conference in the caſe 


of Mr. Onfew ; but have only agreed a confe- 
vileges in general, with · 


rence concerning their | 
s out reference to the caſe of the ſaid Mr. Onflow ; 
* which was the only ſubje&t-matter of the deſired 
© conference. 
Vol. VII. 


Sir Trevor M illiams ordered to go 


own. ö 1 7 , =T N May. 
u 27. A meſſage ordered to be ſent to the 


the privileges of 


ts, from the committee to 


- 


The limitation inthe Lords agteement to a 
<* conference, with proviſo that nothing be offered 
at the'conference that may any way concern their 
Lordſhips judicature, is in effoct a denial of any 
conference at all, upon the ſubject on which it 
was defired : which ought not to be; the judi- 


cature which their Lo claim in Appeals 
. hooks 1of Chun 


„ againſt a Member of e of Commons, 
and the privilege of that houſe being in that caſe 
* ſo involved, that thete can be no conference up- 
aon the latter, without ſome way touching upon 
the formerttrtr 3 j* 
That this manner of agreeing to a conference 
with any limitation or proviſo, is againft che 
* courſe of Proceedings betwixt the two Houſes 
* of Parliament, in coming to chnfetence; and 
<* doth ſeem to place a power in. the mamagets of 
** ſuch conferences, to judge whether ſuch proviſo's 
be broken or not; and accordingly to prbeved, 
or break off the conference upon their own judg- 


„ ments.” 


Lune, 31 Maii, 1675. | 
Sir Lealine Jenkins reports, that he had attended 
the Lords, with the meſſage of this Houſe, for'a 
conference upon the ſubject-· matter of the Lords 
anſwer to the laſt meſſage of this Houſe, in the caſe 
of Mr. Onfloto ; and that the Lords had ſent anſwer, 
that they would return anſwer by meſſengers of 


their own. k | . 
A meflage from the Lords by Sir Mondeford 


Brampſton,' and Sir William Beverfbam,” 


& Mr. Speakers 

% The Lords have commanded us to acquaint 
you, that they deſire a conference preſently in the 
«*« Painted-Chamber, with the Houſe of Commons; 
upon their not coming to the conferetice deſired 
©© by them on Thurſday laſt; and by the Lords ap- 
pointed to be at ten of the clock in the Paigted- 
Chamber, on Friday the a8th of this inſtant 
: | | 1 06 nov of 

The meſſengers being withdrawn, and the meſ- 
ſage debated, a preſent conference upon the que- 
ſtion was agreed,” '. 1 | 
And the Meſſengers being ealled'in,” Mr. Speaker 
acquaints them, that the Houle had agreed to a pte- 
ſent conference. * | t 

Ordered, That the former Members that were 


t; 2 to manage the former conference in the 
ca 


- e of Mr. Onſlow, do attend and manage this con- 
erence, 3 * 

Sit John Trevor reports, from the conference, 
that the Lords had declared the intent of this con- 
ference; to the effect following,” vr. That the 
„Lords have appointed this conference, out of that 
« conſtant deſire and refolution they have to conti- 
nue a fair correſpondences between the to 
*« Houſes ; which is of the eſſence of Parliamen- 
« tary Proceedings. 1 at n 
For this end their Lordſhips have commanded 
<« ns to tell you, that they cannot but take notice 
of the houſe of Commons failing to be on Fri. 
day laſt, at a conference deſired by themſelves, 
<«« and appointed by the Lords at ten of the clock 
« in the Painted-Chamber. . 


«© That they conceive it tends to an e em 
« of all Parliamentary Proceedings, and to evade the 


right of the Lords to appoint" time and place for 


„ a conference. | 


Nun Ordered, 


% 


be had with the Lords, upon the ſubj 


- mittee, who are appointed to draw 
be offered at a conference to be had with the Lords, 


Ordered, That it be referred to the former Com- 
up reaſons, to 


upon the ſubject-· matter of their anſwer, to the meſ- 
ſage of this Houſe, in the caſe of Mr. Onflow, to 


conſider of the matter delivered by the Lords at the 


laſt conference; and to prepare and draw up fur- 
ther reaſons, to be offered at another conference to 
-matter of 
the laſt conference. And that the Committee do 
meet this - afternoon at five of the clock in the 
Speaker's Chamber. And Mr. Serjeant Maynard, 
and Mr. Sawyer, are to have notice to attend the 


Martis, 1 Juni, 1675. 


Sir Thomas Lee reports, from the Committee ap- 


1 to inf] the Journals' of the Houſe of 


s, and to fee what Proceedings have been en- 


tered, in the caſe of Mr. Dalmabey, and Mr. Ou- 
- flow; that they had inſpected the Lords Journals, 


as to the caſe of Mr. Dalmabey, and collected what 
Proceedings had been in that caſe ; but had no o 
portunity or time, yet.to do it in the caſe of Mr. 
Which Proceedings being reported, were 
read, and delivered in at the Clerk's table; and are 
as follow, viz. 19 April, 1675. 
The Appeal brought by Criſpe and Criſpe, com- 
aining againſt a Decree in Chancery made, where- 
n Mr. Dalmaboy is recited to be one of the Peti- 
tioners ; Cranbourne and Bowyer are ordered to put 
in an anſwer, and Dalmaboy, if he pleaſe. 


Mait 12, 1675. 

Ordered, That this Houſe will hear Council at 
the Bar, upon the Petition and Appeal of Sir Nichs- 
las Criſpe and others, againſt the Lady Viſcounteſs 
Cranbourne, the Lady Anne Bowyer, and Thomas 
Dalmaboy, Eſq; and their anſwer thereunto, depend- 
ing in t ouſe, on Wedneſday the 19th of this 
inflant May, at ten of the clock in the forenoon; 


| whereof the Petitioners are to cauſe timely notice to 


be given to the ſaid Defendants, or their Agents in 
the {aid cauſe, for that purpoſe. 


Maii 16, 1675. 

Whereas Sir Nicholas Criſpe, Bart. having an Ap- 
peal depending in this Houſe, againſt the Lady 
Cranbourne, Lady Bowyer, and Thomas Dalmabey, 
Eſq; a Member of the bouſe of Commons ; hath 

yed that Counſel may be aſſigned him to plead 
Fs cauſe upon the ſaid Appeal, and hath named 
Counſel for that purpoſe : 

It is ordered, That Sir John Churchill, Serjeant 
Peck, Serjeant Pemberton, and Mr. Porter, named 
by the ſaid Sir Nicholas Criſpe, be, and are hereby 
appointed to open, and m the ſaid cauſe, on 

t and behalf of the ale Sir Nicholas Criſpe; 
on Thurſday the 27th day of this inſtant May, at ten 
of the clock in forenoon ; and at ſuch other 
times, as it ſhall be depending in this Houſe. 

Upon reading the Petition of Sir Nicholas Criſpe, 
Bart. Thomas Criſpe and Jobn Criſpe, Eſqrs. ſhewing, 
that having an Appeal depending in this Houſe, 

inſt Thomas Dalmabey, Eſq; a Member of the 

ouſe of Commons, and others; they are in dan- 
of being arreſted by an order of the Houſe of 
mmons z and therefore pray the protection of 
this Houſe, that they may have liberty to proſecute 
their ſaid Appeal with Freedom : 
It is thereupon ordered, That the ſaid Sir Nicho- 
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las Criſpe, Bart. Fobn Criſpe, and Thomas Criſpe, or 


any of them, their or any of their Counſel, A gents 
or Sollicitors, or ' ſuch other perſon or perſons as 
they ſhall . 1 in proſecuting the ſaid Appeal 
before this Houle, be, and are hereby privileged, 
and protected accordingly by this Houſe ; until the 
matter u the Appeal be determined by their 
Lordſhips. And all perſons whatſoever, are hereb 
prohibited from arreſting, impriſoning, or otherwif. 
moleſting the ſaid Sir Nicholas Cri/pe, Jobn Criſpe, 
and Thomas Criſpe, or any of them, their or any of 
their Counſel, Agents, or Sollicitors, upon any 
pretence whatſoever, during the time prefixed, as 
they or ſuch of them will anſwer the contrary to 
this houſe, | 


Maii 26, 1675. ' 
The cauſe between Sir Nicholas Criſpe, &c. plain 
tiffs, and Thomas Dalmaboy, Eſq; defendant, a 
pointed to be heard the 25th, was ordered to be 
heard the 28th Maii. | 


| Mai 27. 

Upon reading the petition of Sir Nicholas Criſpe, 
complaining, that the counſel aſſigned him by this 
houſe, to plead his cauſe at the bar, wherein Mr. 
Dalmabey is one of the defendants, do refuſe to 
plead for him in this caſe, in __ of a vote of 
the houſe of Commons; Sir Nicholas Criſpe was 
called in, and teftified, that he ſhewed the order of 
this houſe to Serjeant Peck, Serjeant Pemberton, Sir 
Jobn Churchill, and Mr. Porter. | 

Whereupon it is ordered, That whereas Sir Jobn 
Churchill, Serjeant Peck, Serjeant Pemberton, and 
Mr. Porter, were by order of this houſe, dated on 
the 19th inſtant, aſſigned to be of counſel for Sir 
Nicholas Criſpe, Jobn Criſpe, and Thomas Criſpe, in 
their cauſe depending in this houſe, againſt Thomas 
Dalmaboy, Eſq; a Member of the houſe of Com- 
mons, and other defendants, at ſuch time as the ſaid 
cauſe ſhall be appointed to be pleaded at the bar of 
this houſe z having appointed to hear the ſaid cauſe 
by counſel on both fides, to-morrow at three of the 
clock in the afternoon : 

It is this day ordered, That the ſaid Sir Jobs 
Churchill, Serjeant Peck, Serjeant Pemberton, and 
Mr. Porter, be, and are hereby required, to appear 
at the bar of this houſe, to-morrow, at three of the 
clock in the afternoon, as counſel to plead in the ſaid 
cauſe, on the behalf of the ſaid Sir Nicholas Criſpe, 


John and Thomas Criſpe, as they will anſwer the con- 
trary to this houſe. 


Maii 28, 1675, | 
Counſel heard at the bar on both parts, upon the 
Petition and Appeal of Sir Nicholas Criſpe, &c. and 
the anſwer of Diana Viſcounteſs Cranbourne, &c. 
and Thomas Dalmabey, Eſq; put in thereunto, con- 
cerning a decree in Chancery : Reſolved, the petition 
and decree be diſmiſſed, 


| Maii 28. 

This day the houſe heard the counſel of Sir N:- 
cbolas Criſpe, Jobn Criſpe, and Thomas Criſpe, upon 
their petition and appeal depending in this houſe 3 
and alſo the counſel of the Lady Bowyer, and Mr. 


Dalmahey, upon their anſwer thereugto ; and after a 


ſerious conſideration thereof, the queſtion being put, 
Whether this Petition and Appeal ſhall be diſmiffed 
this houſe ; 

It was reſolved in the affirmative 


* * 
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Mr. Serjeant Pemberton, Sir Jobn Churchill, Mr. 
Serjeant Pect, and Mr. Porter attending at the 
door, in obedience to the order of the houſe of Com- 
mons; and being ſeverally called in, Mr. Speaker 
did ſeverally acquaint them, that they were ſum- 
moned to give an account to the houſe, of their ap- 

ring as counſel at the bar of the houſe of Lords, 
in the proſecution of a cauſe depending upon an ap- 
al, whereing Mr. Dalmabey, a Member of this 
. is concerned, in the manifeſt breach of the 
order of this houſe; and giving up as much as in 
them lies, the rights and privileges of the Commons 
of England : And they having anſwered and made 
their excuſes to the effect following; That they had 
no notice of the order or vote of this houſe, but 
what they have heard in common diſcourſe abroad; 
and becauſe they conceived Mr. Dalmaboy, a Mem- 
ber of this houſe, might be concerned, they refuſed 
ſeveral times to appcar as counſel, or to accept their 
fees; but being aſſigned of counſel for Sir Nicholas 
Criſpe, and an order of the houſe of Lords being 
ſerved on them to attend at their peril, and that 
then attending, and Mr. Dalmabey having put in 
his anſwer in the Lords houſe, and not inſiſting on 
his privilege afterwards, and the counſel for the 
Lady Bowyer; who was the principal party concern- 
ed, denying to be of counſel for Mr. Dalmabey, 
they conceived they might ſafely appear as counſel 
without breach of the order, or invading the rights 
and privileges of this houſe, which was not intend- 
ed by them; and Sir Jobn Churchill, by way of 
further excuſe for himſelf, ſaid, that he had witneſſes 
ready to prove, that Mr. Dalmabay was willing and 
deſirous to have the buſineſs go forward. And the 
ſaid Mr. Serjeant Pemberton, Sit Jobn Churchill, Mr. 
Serjeant Peck, and Mr. Porter, did all of them 
humbly ſubmit themſelves to the pleaſure of the 
houſe, if they had in any thing miſbehaved them- 
ſelves; and being withdrawn, and the matter de- 
bated : The queſtion being put, That Serjeant Pem- 
berton be taken into the cuſtody of the Serjeant at 
Arms attending this houſe ? 

It was reſolved in the affirmative. 

Ordered, That Serjeant Pemberton, Sir Jobn 
Churchill, Mr. Serjeant Peck, and Charles Porter, 
Eſq; be taken into the cuſtody of the Serjeant at 
Arms attending this houſe, for their breach of pri- 
vilege of this houſe, 


Mercurii, 2 die Junii. 

Ordered, That Sir Richard Temple, Mr. Vaughan, 
and Sir Themas Lee do withdraw, and amend the 
reaſons upon the debates of the houſe, which was 
done; and the reaſons agreed to, are as follow; 

„The houſe of Commons do agree with the 
« Lords, that conferences between the two houſes 
« of Parliament, are eſſential to Parliamentary 
« proceedings, when they are agreed in the uſual 
« and Parliamentary way; but the manner of the 
« Lords agreement to the conference, to have been 
« on Friday the 28th of May laſt, at ten of the 
« clock, in the painted chamber, with limitation 
© and proviſo, did neceſſitate the houſe of Com- 
« mons to forbear to meet at that conference, and 
&« gave the firſt interruption to parliamentary pro- 
© ceedings in conferences between the two houſes. 

% For that the conference defired by the Com- 
c mons, was upon their | ain ge concerned in 
the anſwer of the Lords to a meſſage of the 
« houſe of Commons, ſent to the Lords the if5th 
* of May, in the caſe of Mr. On/low, to the which 
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. « Parliament.” 


* the Lords did not agree, but did only agree to a 
* conference concerning their privileges in general, 
** witliout reference to the caſe of the ſaid Mr. On- 
* flow; which was the only ſubjet-matter of the 
« defired conference. 

be limitations in the Lords agreement to a 
* conference, with proviſo that nothing be offered 
sat the conference that may any ways concern the 
Lords judicature, is in effect a denial of any con- 
e ference at all upon the ſubject upon which it was 
„ defired ; which ought not to be. 

** The judicature which the Lords claim in Ap- 
% peals againſt a Member of the houſe of Com- 
* mons, and the privilege of that houſe in that 
& caſe, is ſo involved, that no conference can be 
upon the matter without ſome way touching the 
former. | | | 

* That this manner of agreeing to a conference 
* with any limitation or proviſo, is againſt the 
* courſe of proceedings between the two houſes of 
Parliament, in coming to conferences; and doth 
„ ſcem to place a power in the managers of ſuch 
conferences to judge whether ſuch provilo's be 
“ broken or not, and accordingly to proceed or 
& break off the conference upon their own judg- 
«© ments. 

„The houſe of Commons doubt not, but that 
* when the Lords have conſidered of what is deli- 
vered at this conference, the good correſpondence 
* which the Lords expreſs they defire to continue 
* between the two houſes, (which the Commons 
“ alſo are no leſs careful to maintain) will induce 
* them to remove the preſent interruption of com- 
“ing to conferences; and therefore to agree to the 
« conference, as it was deſired by the houſe of 
„Commons, upon the privileges of their houſe, 
concerned in the Lords anſwer to the meſſage of 
* the houſe of Commons, in the caſe of Mr. On- 
« ſow: That the particular limitation, that no- 
* thing be offered at the conference, that may any 
* way concern the judicature of the Lords, appears 
„ unreaſonable z for that their Lordſhips judicature 
&* in Parliament is circumſcribed by the laws of the 
land, as to their proceedings and judgments ; 
„and is, as well as all other Courts, ſubjected to 


* 


Jovis, 3 die Junii, 1675. 

Mr. Yaughan reports, That the Lord Privy-Seal 
did manage the conference, and had delivered the 
intent and occaſion of the conference; which Mr. 
Vaughan did report to the houſe, to the effect fol- 
lowing, viz. 

«© The Lords do take notice of the houſe of Com- 
„ mons their ordering into cuſtody of their Ser- 
« jeant, Mr. Serjeant Peck, Sir Jobn Churchill, Mr. 
* Serjeant Pemberton, and Mr. Serjeant Porter, 
« Counſellors at Law ; aſſigned by their Lordſhips 


*©© to be of counſel in an Appeal heard at their 


« Lordſhips bar, in the caſe of Sir Nicholas Cripſe, 
« againſt the Lady Bowyer, Mr. Dalmaboy, and 
« others; the Lords in Parliament, where his 
«« Majeſty is higheſt in his royal eſtate, and where 
« the laſt reſort of judging upon Writs of Error, 
* and Appeals in Equity, in all cauſes and over all 
«« perſons, is undoubtedly fixed, and permanently 
6 fodged. ? 
« Ir is an unexampled uſurpation and breach of 
« privilege againſt the houſe of Peers, that their 
* orders or judgments ſhould be diſputed, or en- 
« deavoured to be controlled, or the execution 
Nun 2 * thereof 
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ce thereof obſtructed by the lower houſe of Parlia- 
© ment; who are no Court, nor have authority to 
„ adminiſter an oath, or give any judgment. 

&« It is a tranſcendent invaſion on the right and 
& liberty of the ſubject, and againſt Magna Charta, 


« the Petition of Right, and many other laws, which 


& have provided, That no Freeman ſhall be impri- 
« ſoned, or otherwiſe reſtrained of bis liberty, but by 
c due proceſs of Law. 

« This tends to the ſubverſion of the Govern- 
„ ment of this Kingdom, and to the introducing of 
& arbitrarineſs and diſorder. 

« Becauſe it is in the nature of an injunction from 
<« the lower houſe (who have no authority or power 
« of judicature over inferior ſubjects, much leſs 
c over the ng and Lords) againſt the orders and 
& judgments of the ſupreme Court. 

« We are-further commanded to acquaint you, 
« That the Lords have therefore, out of that ju- 
& ſtice which they are diſpenſers of, againſt oppreſ- 
„ ſion and breach of laws, by judgment of this 

Court, ſet at liberty by the Gentleman- Uſher 
« of the black Rod, all the ſaid Serjeants and 
©. -<. Counſellors ; and prohibited the Lieutenant of 
the Tower, and all other Keepers of priſons, 
„ and Goalers, and all perſons whatſoever, from 


&« arreſting and impriſoning, detaining, or other- 


« wiſe moleſting, or charging the ſaid Gentlemen, 
4 or any of them in this caſe: And if any perſon, 
& of what degree ſoever, ſhall preſume to the con- 
« trary, their Lordſhips will exerciſe the authority 
„ with them intruſted for putting the laws in exe- 
„ cution, 

And we are further commanded to read to you, 
c a- Roll of Parliament, in the firſt year of the 


„ reign of King Henry the IVth, whereof we have 


„ brought the originial with us.“ 
And a debate ariſing thereupon, 
Reſolved, That a conference be deſired with the 

Lords upon the ſubject-· matter of the laſt conference; 

and that theſe Members following, be appointed to 

repare and draw up reaſons upon the debates of the 

34. "Þ to be offered at the conference; Mr. Secre- 

tary Coventry, Sc. 

Ordered, That the officer in whoſe cuſtody the 
Record of the firſt of Henry the IVth, mentioned at 
the conference with the Lords, do attend the com- 
mittee appointed to draw up reaſons for another con- 
ference this afternoon: And they are to meet at 
three of the clock, in the ſpeaker's chamber, and 
to ſend for Perſons, Papers, and Records, 

_ Ordered, That no Member of this houſe do at- 

tend the Lords houſe, upon any ſummons from the 

'Lords, without leave of the houſe. | 


Veneris, 4 Junii, 1675. 

Ordered, That the thanks of the houſe be re- 
turned to Mr. Speaker, for cauſing Mr. Serjeant 
Pemberton, formerly committed by order of this 
houſe to the cuſtody of the Serjeant at Arms at- 
tending this houſe, for a breach of privilege, to be 
ſeized and taken into cuſtody in Weſtminſter -hall, for 
his breach of privilege. 


The houſe being informed, that Sir Fobn Churchill, 


Mr. Serjeant Peck, and Mr. Charles Porter, who 
were ordered to be taken into jthe cuſtody of the 
Serjeant at Arms attending this houſe, are now in 
Weſtminſter-hall ; 

Ordered, That the Serjeant at Arms now attend- 
ing this houſe, do go with his Mace into Weſtmin- 
ſter- ball, and do execute the order of this houſe, and 


the warrant of Mr; Speaker thereupon ; for ſeizing 
and bringing in cuſtody Mr. Serjeant Peck, Sir Fob 
Churchill, and Mr. Charles Porter, for their breach 
of the privilege of this houſe. 

The Serjeant returning gave an account, that 
he had executed the order of this houſe, and Mr. 
Speaker's warrant thereupon, and had brought the 
ſaid Mr. Serjeant Peck, Sir Jobn Churchill, and Mr, 
— Porter, in cuſtody, into the Speaker's cham- 

r. 

The queſtion being put, That Sir Jobn Churchill, 
Mr. Serjeant Peck, Mr. Serjeant Pemberton, and 
Mr. Charles Porter, be ſent to the Tower, for their 
breach of privilege, and contempt of the authority 
of this houſe? ' : 

It was reſolved in the affirmative. 

Ordered,” That Mr. Speaker do iſſue his warrant 
to the Lieutenant of the Tower, to receive them 
into his cuſtody, | 

Ordered, That John Popham, Eſq; the now Ser- 
jeant at Arms attending this houſe, be protected a- 
gainſt all perſons that ſhall any ways moleſt or hin- 
der him from executing his office. 

Sir Thomas Lee reports from the committee, the 
reaſons agreed to be offered at the conference to be 
had with the Lords upon the matters delivered at 
the laſt conference; which were twice read, and 
with ſome amendments made at the table, ſeverally 


agreed; and are as follow, viz. 


„ Your Lordſhips having deſired the aſt confe- 
© rence, upon matters of high importance con- 
„ cerning the dignity of the King, and the ſafety 
„of the Government, the Commons did not ex- 
66 pect to hear from your Lordſhips at that confe- 
«© rence, things ſo contrary to, and inconſiſtent 
„ with, the matter upon which the ſaid conference 
© was deſired, as were then delivered by your Lord- 


ſhips. 
woe ie was much below the expectation of the Com- 
* mons, that after a repreſentation of your Lord- 
« ſhips meſſage of matters of ſo high importance, 
the particular upon which the conference was 
grounded, ſhould be only the commitment of four 
% lawyers to the cuſtody of their qwn Serjeant at 
Arms, for a maniteſt violation of the privileges 
„of their houſe. 

* But the Commons were much more ſurprized, 
% when your Lordſhips had introduced the confe- 
© rence, with an aſſurance, that it. was in order to 
* a good correſpondency between the two houſes, 
* that your Lordſhips ſhould immediately aſſume 
a power to judge the orders of the houſe of Com- 
* mons for impriſonment of Mr. Serjeant Pember- 


ton, Mr. Serjeant Peck, Sir John Churchill, and 


«© Mr. Charles Porter, to be illegal and arbitrary 
and the execution thereof a great indignity to 
« the King's Majeſty ; with many other high re- 
* fletions upon the houſe of Commons, through- 
out the whole conference ; whereby your Lord- 
*© ſhips have condemned the whole houſe of Com- 
mons as criminal, which is without precedent or 
example, or any ground or reaſon ſo to do. 

lt is not againſt the King's dignity for the 
houſe of Commons to puniſh by impriſonment, 
a commoner that is guilty of violating their pri- 
vileges, that being according to the known Jaws 
« and cuſtoms of Parliament; and the right of 
& their privileges declared by the King's royal Pre- 
« decefſors in former Parliaments, and by himſeif 
“in this. - ] 


« But 


- 0 


1675. on an Appeal brought againſt Sir John Fagg. 


But your Lordſhips claiming to be the ſu- 
« preme Court, and that his Majeſty is higheſt in 
&« his royal eſtate in the Court ot judicature there, 
is a diminution of the dignity of the King, who 

is higheſt in his royal eſtate in full Parliament; 

and is derogatory to the authority of the whole 
Parliament, by appropriating it to yourſelves. 
* The Commons did. not by this impriſonment 
infringe any privileges of the houſe of Peers, but 
only defend and maintain their own: On the 
other ſide, your Lordſhips do highly intrench 
upon the rights and privileges ot the houſe of 
Commons, by denying them to be a Court, or 
to have any authority or power of judicature 
which, it admitted, will leave them without any 
power or authority to preſerve themſelves; 
* As to what your Lordſhips call a tranſcendent 
invalion of the rights and liberty of the ſubject, 
and againſt Magna Charia, the Petition of Rigbt, 
and many other laws; the houſe of Commons 
preſume that your Lordſhips know, that neither 
the Great Charter, Petition of Right, or any 
other laws, do take away the law and cuſtom of 
Parliament, or of cither houſe of Parliament, or 
elſc your Lordihips have much forgotten the 
Great Charter, and thoſe other laws, in the ſeve- 
ral judgments your Lordſhips have paſſed upon 
the King's ſubjects in caſes of privilege. But 
the Commons cannot find by Magna Charta, or 
by any other law or ancient cuſtom of Parliament, 
that your Lord(hips have any juriſdiction in caſes 
of Appeals from the Courts of Equity. | 
„We are farther commanded to acquaint you, 
that the enlargement of thoſe perſons in priſon, 
by order of the houfe of Commons, by the Gen- 
tleman-Uſher of the Black-Rod, and the prohi- 
bition which threatens all officers and other per- 
ſons whatſoever, not to receive or detain them; 
is an apparent breach of the rights and privileges 
of the houſe of Commons: And they have there- 
fore cauſed them to be retaken into the cuſtody 
of the Serjeant at Arms attending this houſe, 
and have committed them to the Tower. 
« As for the Parliament-Roll of the firſt of 
King Henry the IVth, cauſed to be read by your 
Lordſhips at the laſt conference, but not applied, 
the commons apprehend it doth not concern the 
caſe in queſtion : For that this Record was made 

upon occaſion of judgments given by the Lords, 
to depoſe and impriſon their lawful King; to 
which the Commons were not willing to be 
made Parties. And therefore the Commons 
conceive it will not be for the honour of your 
« Lordſhips to make further uſe of that Record. 
But we are commanded to read to your Lord- 
ſhips the Parliament-Roll of 4 Ed. III. N. 6. 
% which if your Lordſhips pleaſe to conſider, they 
% doubt not but your Lordſhips will find occaſion 
© to apply it to the preſent purpoſe.” 
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Ordered, The Thanks of the houſe be given to the 
' Speaker, for his his care in iſſuing the warrant for 
retaking the perſons committed yeſterday into cu- 
ſtody. | ; 

The Serjeant at Arms ordered to be ſent to the 
Tower and the other Serjeant at Arms attending, 
was ordered to apprehend him for betraying his truſt, 
in not executing his office, in bringing the perſons 


committed yeſt-rday to his cuſtody, to the bar of 
the houſe, 


— 


461 
An Addreſs ordered to be prepared to be preſent- 


ed to his Majeſty, to deſire a new Serjeant at Arms 
to attend the houſe; 


Saturday, June 5, 1675. | 

Mr. Secretary Coventry acquainted the houſe, that 
it was his Majeſty's deſire, that the houſe would ad- 
journ till four of the clock in the afternoon, and 
that both houſes ſhould at that time attend him in 
the Banqueting-houſe at Whitehall. 

A debate ariſing touching the removal of Fobn 
Popbam, Eſq; Serjeant at Arms in ordinary, at- 


- tending the houſe yeſterday, the further debate 


thereof was adjourned till five o'clock in the after- 


noon. And then the houſe adjourned till four in the 
afternoon, | 


In the Afternoon. | 
The houſe then met at the time they adjourn'd 
to, and went in a body to his Majeſty at ¶biteball; 
and the houſe of Lords being alſo preſent, his Ma- 
jeſty made the following Speech. 


My Lords and Gentlemen; 
7 OU may remember, that at the meeting of this 
Seffion I told you, no endeavours would be want- 
ing to make ibe continuance of this Parliament unprac- 
ticable. Jam ſorrry tbat experience hath ſo quickly 
ſhewed you the truth of what I then ſaid ;, but I bope 
that you are well convinced, that the intent of all 
theſe contrivances is only to procure a diſſolution. I 
confeſs, I look upon it as a moſt malicious defign of 
thoſe who are enemies to me and the Church of Eng- 
land; and were the contrivers known, I ſhould not 
doubt but the diſlike of their practices, would alone be 
a means of bringing the bouſes to a good underſtanding. 
But fince I cannot preſcribe any way bow to arrive to 
the diſcovery of it, I muſt tell you plainly my opinion, 
that the means of coming to any compoſure between 
yourſelves, cannot be without admitting of ſuch free 
conferences as may convince one another by the reaſons 
then offered , or enable me to judge rightly of the dif- 
ferences, when all hath been ſaid on both fides which 
the matter will afford : for I am not to ſuffer theſe 
differences to grow to diſorders in the whole Kingdom, 
if I can prevent it ; and I am ſure my judgment ſhall 
always be impartial between my two bouſes of Parlia- 
ment. But I muſt let you know, that whilſt you are 
in debate about your privileges, I will not ſuffer my 
own to be invaded; I bave nothing more to ſay to you 
at this time, but to defire, as I did when we met 
firſt, that you would yet conſider, and not ſuffer ill 
mens deſigns to binder the Seſſions from @ happy concla 
ion. 


[The houſe of Lords preſented an Addreſs to his 
Majeſty, to remove the Lieutenant of the Tower ; 
whereupon the Lord-Treaſurer reported his Maje- 
ſty's anſwer, viz, ** That his Majeſty hath con- 
« fidered the circumſtances of the matter, and is 
% not ſatisfied how with juſtice he can remove 
„ him.”] ! ; 

The houſe then took into conſideration his Ma- 
jeſty's Speech, and reſolved, nemine cantradicente, 
That the humble - thanks of this houſe be returned 
to his Majeſty, for the gracious expreſſions in his 
Speech this day made to both houſes of Parliament; 
and ſuch members of this ;houſe as are of his Ma- 
jeſty's privy- council are deſired to preſent the hum- 
ble thanks of this houſe to his Majeſt;. 


Reſolved, 


Reſolved, That it doth not appear to this houſe, 
that any Member thereof, hath either contrived or 
romoted the difference between the two houſes of 
R or in aſſerting the Rights of the Com- 
mons of England, and the privileges of this houſe ; 
or to have done any thing inconſiſtent with his du- 
ty, or the truſt repoſed in him. And then ad- 
journed to Monday, June 7. rg 
On Monday, June 7, the houſe reſolved, That 
what Serjeant Popham did in retaking the four law- 
yers into his cuſtody, and conducting them to the 
Toer of London, was in purſuance of his duty, and 
by the order of the houſe ; and the further debate 
concerning the ſaid Serjeant at Arms was adjourned 
till Wedneſday morning. ä 
A copy of an order from the houſe of Lords for 
the hearing counſel in the caſe of Sir Jobn Fagg, a 
Member of this houſe,  to-merrow morning, was 
then read and debated : And, 
EReſolved, That as to the caſe of Appeal brought 
againſt Sir Jobn Fagg in the houſe of Lords, he ſhall 
have the protection and aſſiſtance of this houſe. 
Reſolved, nem. con. That if any perſon or perſons 
ſhall be aiding or aſſiſting in putting in execution 
any ſentence or judgment that ſhall be given by the 
houſe of Lords, upon the Appeal brought by Dr. 
Shirley againſt Sir John Fagg, a Member of this 
houſe, ſuch perſon or perſons. ſhall be adjudged and 
taken to be betrayers of the rights and liberties of 
the Commons of England, and the privileges of this 
houſe; and ſhall be proceeded againſt accord- 
ingly. : 
Ordered, That theſe Votes be made publick, by 
ſetting them up in Meſtminſter- Ball, and in the Lob- 
by of this houſe z and the clerk of the houſe to take 
care to ſce it done. 5 
In the afternoon the houſe proceeded: in the fur- 
ther conſideration of effectual means for the preſer- 
vation of their rights and privileges, and Need 
nem. con. That no perſon committed by order or 
warrant of this houle, for breach of the privileges 
or contempt of the authority of the houſe, ought 
to be diſcharged during the Seſſion of Parliament, 
without the order or warrant of this houſe, 
Reſolved, nem. con. That the Lieutenant of the 
Tower of London, in receiving and detaining in cu- 
ſtody, Sir Fobn Churchill, Serjeant ' Peck, Serjeant 
Pemberton, and Mr. Porter, hath 52 his du- 
ty according to law; and for his ſo doing, he ſhall 
have the aſſiſtance and protection of this houſe. 
Reſolved, T hat the Lieutenant of the Tower, in 
caſe he hath, or ſhall receive any writ, warrant, or- 
der, or command, to remove or deliver any perſon 
or perſons committed to his charge, for breach of 


the privileges, or contempt of the authority of the 


houſe of Commons, by order or warrant of the 
houſe ; ſhall not make any return thereof, or yield 
any obedience thereto, before he hath firſt acquain- 
ted the houſe therewith, and received their order and 
direction how to proceed therein. 

Ordered, That theſe reſolutions be immediately 
ſent to the Lieutenant of the Tower, and then the 


houſe adjourned. 


Sh Tueſday, June 8, 1675. 

A meſſage ſent to the Lords to remind them of 
the laſt conference: and for a conference upon the 
ſubje&-matter delivered by the Lords at the laſt con- 
ference. . | 

Sir Jobn Robinſon informing the houſe, that he 
had received the four lawyers committed to his cu- 
ſtady by this houſe, and denied to deliver them to 
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the Gentleman-Uſher of the Black-Rod; and that 
he was ſerved laſt night with four writs of Habeas 
Corpus, to bring the ſaid four lawyers before the 
King and his Parliament at Veſtminſter, this morn- 
ing, and craved the advice of the houſe what to do 
therein: 

Ordered, The thanks of the houſe be given to 
the ſaid Sir Fobn Robinſon for his behaviour therein; 
and Mr. Speaker intimated to him, that he ſhould 
forbear to return the ſaid writs of Habeas Corpus, 
which were read and debated ; and the further de. 
bate thereof was adjourned till to-morrow morning, 
and a committee appointed to ſearch the Lords Jour- 
nals to ſee what hath been done in the caſe ot the 
four lawyers, the writs of Habeas Corpus, and Mr. 
Serjeant Popham ; and to ſearch for precedents on 
the writs of Habeas Corpus: and adjourn'd. 


Mercurii, 9 die Junii. 

Sir Thomas Clarges reports from the committee to 
whom it was referred to ſearch for precedents touch- 
ing writs of Habeas Corpus, returnable in Parlia- 
ment; that the committee had found ſeveral prece- 
dents of writs of Habeas Corpus returnable in Parlia- 
ment, and had conſidered of them : And that the 
committee thereupon had agreed upon four Reſolves 
to be preſented to the houſe, Which he read in his 
place, and afterwards delivered the ſame in at the 
clerk's table, where they being twice read, were upon 
the queſtion ſeverally agreed to, and are as follow; 

* Reſolved, nem. con, 1. That no commoners of 
« England, committed by the order or warrant of 
the houſe of Commons, for breach of privilege, 
or contempt of the authority of the ſaid houſe, 
** ought, without order of this houſe to be by any 
„ writ of Habeas Corpus, or any other authority 
* whatſoever, made to appear and anſwer, or receive 
any determination in the houſe of Peers, during 
* that Seſſion of Parliament wherein ſuch perſons 
<«« were ſo committed. 

& Reſolved, nem. con. 2. That the order of the 
„ houſe of Peers for the iſſuing out the writs of Ha- 
* beas Corpus concerning Mr. Serjeant, Pemberton, 
« Mr. Serjeant Peck, Sir Jobn Churchill, and Mr, 
„ Charles Porter, is inſufficient and illegal; for that 
it is general, and expreſſes no particular cauſe of 
« privilege, and commands the King's Great Seal 
* to be put to writs not returnable before the ſaid 
* houſe of Peers. 

„ Reſolved, nem. con. 3. That the Lord- Keeper 
„be acquainted with theſe reſolutions, to the end 
* that the ſaid writs of Habeas Corpus be ſuperſeded 
as contrary to law, and the privileges of this 
* houſe. 

* Reſolved, nem. con. 4. That a meſſage be ſent 
to the Lords to acquaint their Lordſhips, that 
« Mr. Serjeant Peck, Sir Jobn Churchill, Mr. Ser- 
&« jeant Pemberton, and Mr. Charles Porter, were 
* committed by order and warrant of this houſe, 
„ for manifeſt breach of the privilege, and con- 
s tempt of the authority of this houſe. “ 

Ordered, That Col. Birch do go up to the Lords 
with a meſſage, that a conference be deſired upon 
the ſubject- matter of the laſt conference, = 

A meſſage was this day ſent from his Majeſty in 
the houſe of Lords, by Sir Edward Carteret, Viper 
of the Black Rod, commanding this honourable. 
houſe to attend his Majeſty forthwith in the houſe of 
Peers; and accordingly Mr. Speaker went up with 
the houſe, where his Majeſty was pleaſed to make 
the following ſpeech. to hem. 2 

3 | My 
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My Lords and Gentlemen, 15 4 
Think I have given ſufficient evidence to the world, 

that I have not been wanting on my part, in my 
endeavours to procure the full ſatigfaction of all my 
ſubjefts, in the matters both of religion and properly : 
1 have not only invited you to thoſe conſiderations at 
our firſt meeting, but I have been careful 2 this 
whole Seſſion, that no concern of my own ſhould divert 

from them. | | 

Beſides, as 1 bad only deſigned the matter of it 
to be the E good laws, ſo for the gaining of 
them, I have already waited much longer than I in- 
tended ; and ſhould have been contented ftill to have 
continued my expeftgtion, had there any hopes remain- 
ed of a good conclufion: But 1 muſt confeſs, the ill de- 
fqn of our enemies bave been too prevalent againſt 
thoſe good ones I had propejed to myſelf, in bebalf of 
my people; and thoſe unhappy differences between my 
two Houſes are grown to ſuch a height, that I find no 
poſſible means of putting an end to them, but by 4 pro- 
rogation. I is with great unwillingneſs that I make 
uſe of this expedient, baving always intended an ad- 
journment for the preſerving of ſuch bills as were un- 
finiſhed. But my hopes are, that by this means the 
preſent occaſion of differences being taken away, you 
will be ſo careful hereafter of the public, as not to 
ſeek new ones, nor to revive the old. 
Iintend to meet you here again in winter, and bave 
direfied my Lord Keeper to prorugue you till the thir- 
teenth Day of October next. 


OZober, 13, 1675, the King came to the houſe, 
and began thus; | 


My Lords and Gentlemen, 


Meet you now with more that an uſual concern 
for the event of this Seffions ; and 1 know it's but 
what may be reaſonably expected from the care I babe 
for the preſervation of the Government. The cauſes 
of the laſt 9 as I for my part do not defire 
to remember, ſo I hope no man elſe will, unleſs it be to 
learn from thence how to avoid the like occaſion for the 
future: And I pray conſider how fatal the conſequences 
may be, * how 2 benefit is lite to redound to the 
it. However, if any of that kind ſhall 
po I defire you would FA 4 debates 2 on 
have broug bt ſuch publick Bills to perfection, as may 
conduce to the good and ſafety of the Kingdom. | 
The reſt of the ſpeech, relates to his Majeſty's 
recommending the ſecurity of the Proteſtant Reli- 
ion, = J for building Ships, and publick 
Debes, c.] . 


Then the Lord Finch, by his Majeſty's order, 


made a ſpeech to both Houſes, recommending 
Unanimity, and making good Laws, and the cate 
of Religion, &c. * 


The Earl of Shaftesbury's 8 in the Houſe 
of Lords, upon the Debate of appointing 
a Day for the hearing Dr. Sbirleys cauſe, 
the 2oth of October, 1675. 


My Lord: 3 
| R All is at ſtake, and therefore you muſt 
give me leave to ſpeak freely before we part 
with it. My Lord Biſhop of Salisbury is of opinion, 
That we ſhould rather int a day to confider what 
J do upon the Petition, than to appoint a day of bear- 
ing ; and my Lord- Keeper, for I may name them 
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. reaſons ; the firft of which is, That tis againſt your 


for the other 


at a Comditter of the whdte Houſe, tells us in very 
eloquent and ſtudied language, That be will propoſe 
1 a way far leſs liable to'ekception, and much leſs of- 
fenſive and injurioks to our own privileges, than that 
of appointing 8 day of bearing. And I befeech yout 

this, did you not after all theſe fine words 
expect admirable propoſal ? But it ended in 
this; That your Lordſhips ſhould appoint 4 day, nay 
a very long day, to tonfider what you would do iti it: 
and my hath undertaicen to convitice you, 
that this is your only courſes by ſeveral undetiiable 


Juditature to bave this cauſe, whith is not proper, he- 
fore us, nor ought to be relieved by ut. To this, my 
Lords, give me leave to anſwer, that 1 did not ex- 
pect from a man profeſſing the Law, that after an 
anſwer by order of the Coutt was put in, and a day 
had been appointed for hearing, which by ſome ac- 
cident was ſet ade:; and the Plaintiff moving for a 
ſecond day to be aſſigned, that ever without bearing 
Counſel of both fides, the Court did enter into the 
merits of the cauſe. And if yout Lordſhips ſhould 
do it here in a cauſe attended with the circumſtances 
this is, it would not only be an apparent Injuſtice, 
but a plain Subterfuge, to avoid a point you durſt 


not maintain. 2 . 
But my Lotd's ſecond reaſon ſpeaks the matter 
more clearly; fot that is, Becauſe lis a doubtſul caſe, 
whether the Commons have not privilege ; and there- 
fore my Lord would have you, 10 appoint a further 
and à very long day to confider' of it: which in plain 
Enghſþ is, that your Lordſhips ſhould confeſs upon 
your books, that you conceive it on ſecond thoughts 
a doubtful caſe; for ſo your appointing a day to 
conſider, will do; and that for no other reaſon; but 
becauſe my Lord-Keeper thinks it fo, Which I 
hope will not be a reaſon to prevail with your Lord- 
ſhips; ſince we cannot yet by experience tell that 
his Lordſhip is capable of thinking your Lord- 
ſhips in the right, in any matter againſt the judg- 
ment of the Houſe of Commons; tis ſo hard a 
thing even for the ableſt of men to change itt 
habits, | : 
But my Lord's thitd reaſod, is the moſt admira - 
ble of all, which he tiles unanſwerable, viz; That 
your Lordſbips are all tondiuced in your conſciences, that 
this (if proſecuted) will cauſe a breach. I beſeech 
your Lordſhips conſider whether this argument thus 
applied, would not overthrow the Law of Nature, 
and all the Laws of right and property in the 
world : for *tis an J and a very good one, 
that you ſhould not or inſiſt on claims, where 
you have not a clear right, ot where the queſtion is 
not of conſequence and moment, in a matter that 
may produce a dangerous and pernicious bfeach, be- 
tween relations, perſons or bodies politick, join'd in 
intereſt and high concerns together. So, on the 
other hand, if the obſtinacy of the 


rty in the 
wrong, ſhall 


be made an unanſwerable argument 
party to recede and give up his juſt 
rights; how long ſhall the People keep their li- 
berties, or the Princes or Governors of the world 
their prerogatives! How long ſhall the husband 


maintain his dominion, or any man his pert) 


per ty, 
from his friend's or his neighbour's obſtinty ? Bur, 
my Lords, when I hear my Lord Keeper open ſo 
eloquently the fatal conſequences of a breach, I can - 
not forbear to fall into ſome admiration bow it 


comes to paſs, that (if the conſequences be fo fatal) 


the King's Miniſters in the Houſe of Commons, of 
which there are feveral that are of the Cabinet, and 


have 
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ith us here, .the 1 — and other 
Court, contend 


pak 1 ph it were pro Aris I hear his 


1 Wie (one ot t z e 
19 7 1 took (oe d- Keeper and the 
8. Nagin „ and in his 
f- the Nation is 


made. not men of ability or integrity, but 
* of relation and dependance, and. who will do 
what they are com ed; and all mens cauſes 


come $908 i Th pled, 20 eſtates diſpoſed, on, a great 
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. Ko EY BY than the ſigh of that noble 
d I anſwered before did accuſtom him to; and 
that Chae away hath ſtated the matter very 
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The 8 iſt, . ee, beaxing of 2 
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g Privilege, be /o malate 10 d, that it ought not 

"40 give way to the reaſon; of State, f greater affairs 

tba preſſed us at that time. 

Ihe ſecond was, F ibis bufineſs be of that mo- 

ment, yet whether the appointing a day to — ; au of 


_ this Petition, would * of that canſequence and pre- 


rudice te your cauſe ? _ 
* My Lords to theſe, give me leave in the firſt 


Re to Jay, that this matter is no leſs than your 
whole Judicature; and your Judicature is the life 
and ſoul of the dignity of the Peerage of England; 
you urdenſome, if you 0 uſe- 
E you have no the greateſſ and moſt uſeiul end 

Parliaments principally in you, which is not to 
make new Laws, but to redreſs grievances, and to 
maintain the old Land-Marks. The Houſe. of Com- 


mops e 172 complain, ordſhips to 
1 
the eyes o the Nation, ber page 
ſons that addreſs * A land, — 7 a 
multitude of Laws, and I believe ours does; —— = 


ws grow ſo multi they, prove, oftner * 
than directions and beau e _ I look 
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fear of offending the 


Houſe of Common | 


has made work for the, Lawyer, given Power to 
„ dee eng ru Ne Rae's and in 
meal ſure unhi "ey: the ſecufity of the people. 

s üg, That your whale Jade. 


My J. h 
255 is 5 in queſtion, bus only the, privilege of the 

Houſe of Commons, of their Members not appearing 
at Jour Bar: my Lords, were it no more, yet that 

Juſtice and the People” 8 ſake, you o t to 
part with: how far a privilege of ” Houle of — 
mons * N ＋ thoſe N ous do 
exten efminſter-Hali may wi ef tell 
Lord dſhips. And the ſame privilege FRY Aa 


ps as Well; and what a failure of 
would prove, whilſt they are Lords for. h i 3 
you for inheritance, let the world judge; fo r Mm 
part I am willing to come to hb. —— * nfo 
the diſpute ſhall begin again; and dare undertake 
to yaur Lordſhips, that they have. neither ptece- 
dept, reaſon, ner any juſtifiable pretence to ſhew 
againſt-us ; and therefore, my Lords, if you part 
wich this undoubted right merely for asking, where 
will the asking ſtop? And, my Lords, we are ſure 
2 doth not ſtop 8. for they have already, Nemine 

nlradicents, Toe. alt your Cornea. power 
of Appeals fro durt of Equity] ſq that you 
may plainly ſee 9 45 this caution and teaſon of 
State means to ſtop; not one jot ſhort of laying your 
whole Judicature aſide, for e ſame reaſon of paſ- 
ſing the King's money, of not interrup good 
Laws, and whatever elſe mult of neceſſity avoid all 
breach upon what ſcore. V 4 your Lyrd- 


abi- ſhips plainly ſee the 1 


upon 6 vis Judicature in ae as upon 17 15 
that when your Lordſhips have ap ted a day, a 
very long day, for to conſider whether Dr. Shir 
cauſe be not too hot to handle ; and whey veau 
e for dir Raga Stanton, hal Fat 
on is com Lordibips m 

ceed to a vate,, to 10 ny al 7 — buſineſs Ade ler 
ſix weeks : for that 7 0 0 8 buſineſs, — 9 
obtained upon this laſt 7 An ee Which is 
your moſt publick duty and b I y namely, the 
adminiſtration of Juſtice, _ And I can tell your 
Lordſhips, beſides. the N that leads ta it, that 
T have ſome inte lli — of the, deſigniag ſveh a 
vote. For on the of your ſuing, at 
the riſing of the 107 5 — There came a Ges- 
tleman into the Lobby, belonging to a Fx — 
perſon, and ask*d'in very great haſte, Are be 

up? Have they paſſed the Vote ® and being ty 
What Vote? He anſwer'd, The \ Vote of: 40 Private 
buſineſs for fix weeks. 

My Lords, if this be yont buſmeſs fe. waere you 
are; if we are to poſtpone our Judicatute for 
le of Commons for x 
weeks, that they in the interim may paſs» the mo- 
ney, and other ws, ac Bills that * wg 4 
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all theſe acceptable t 4 EY when 
done, to let us bo let upon them ? 
Will they not —— this, next time e is 


upon it as the ignorance and * of the latter want of money ? or may not they rather "on 
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8 mon Law had 8 as better, — to make a breach, or vindicate ourſe 21 in t 

and plainer for the peace and quiet of the Nation, matter. And then I. beg your Lordſhips, where 
N intricate long perplex'd Statutes do; which * after you have abe ed bor che Alt Sen 

vou 
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your right of Jadicatute, ſo highly, even in this 
point; and after the Houſe of Commotis had gone 
fo high againſt you on the other hand, as to poſt 
up their declaration and E mòmiſtrances on Veſtmin- 
Ner- ball doors; the very next Scffiob after, you 
poſtpone the very ſame caufes ; and not only thoſe, 
but all Judicatures wWhatſocver? I beſeech your 
Lordſhips, will not this prove à fatal precedent and 
confeſſion againſt yourſelves ? *Tis a maxim and a 
rational one among the Lawyers, That ane prece- 
dent where the Cafe bath Bren comeſted, is worth a 
thouſand where there bath Been no conteſt. My 
Lords, in faying this, I humbly ſuppoſe I have gi- 
ven a ſufficient anſwer to my Lord Biſhop's ſecond 
queſtion z ¶ belber the appointing a day to coh/ider 
what you will do with this Pitition, be of that con- 
ſequence to your right ? Fot it is a plain confeſſion, 
that it is a doubtful caſe, and thar infinitely ſtronger 
than if it were a new thing to you, never heard of 
before: for it is the very ſame caſe, and the very 
ſame thing deſired in that cafe, that you formerly 
ordered, and fo ſtrongly aſl z fo that upon 
time, and all the deliberation imaginable, you de- 
clare yourſelves to become doubttul, and you put 
yourſelves out of your own hands, into that power 
that you have no reaſon to believe on your fide in 
this Queſtion, 8 
My Lords, I have all the duty imaginable to his 
Majeſty, and ſhall with all ſubmiſſion give way to 
any thing he Ihould think of importance to his 
Airs: but jn this point it is to alter the cotiſtitution 
of the Governinent, if you are aſked to lay this 
aſide 4 and there is rio Reaſon of State can be an ar- 
3 ts your Lordſhips to turn yourſelves out of 
that intereſt you have in the conſtitution of the 
Government ; tis not Kr concern that 
yau maintain yourſelves in't, but tis the concern of 
the pobreſt man in wy on that ybu keep your ſta- 
non: tis your Lordſhips coriceth, and that ſo high- 
ly, that I will be bold to ſay, the King can give none 
of you à requital or recompence for it. What are 
empty titles? What is prefent power, ot riches, and 
a feat eſtate, wherein 1 have no firm nor fixed pro- 
perty ? Tis the conftitution of the Government, and 
maintaining it, that ſecutes yout Lordſhips and every 
man elſe in what he hath: the pooreſt Lord, if the 
birkhriglit of the Peerage be maintained, has a fair pro- 
ſpect before him for himſelf or his poſterity ; but the 
greateſt title, with the greateſt preſent power and 
riches, is but a mean creature, and maintains thoſe 
in abſolute Monatchies, no othetwife than by ſet vile 
and low flatteries, and upon uncertain terms, 
My Lords, tis not only yout Intereſt, but the 
Imereſt of che Nation, that you maintain your 
tights ; for hex the Houfe of Commons and Gentry 
Englatid think whit they pleaſe; there is no 
Prince that ever govern'd Without Nobility ot an 
Army: if you will not have one, you muſt have 


rother, or the Monarchy cannot long ſupport, or 


keep itſelf from tomibling into a Democratical Re- 
publick. Yout Lordſhips and che People have the 
fame eauſe, ard the fame enervfies. My Lords, would 
you be in favour with the King? *Tis a very ill way 
to it, to put yourſelves out of a futute capacity, to 
be conſiderabſe in his ſervice. I do not find in ſtory, 
or in modern experience, but that *tis better; and a 
man is much more regarded that is ſtill in a'capa- 
city, and oppottunity to ſerve, than he that hath 
wholly deprived. himſelf of all for his Prince's ſer- 
vice. And I therefore declare, that I will ſerve my 
Vor. V Wn 
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Prince as a Peer, but will not deſtroy the Peerage to 


* 


u ˖ Ip © | 
| My Lords, I have heard of twenty fooliſh models 
arid expedients ta ſecure the Juſtice of the Nation, 
and yet to take this right from your Lordſhips, as 
the King by his commiſſion appointing Commoners 
to hear Appeals ; or that the twelve Judges ſhould 
be the perſons, or that perſons ſhould be appointed 
by Act of Parliament, which are all not only to take 
away your Lotdſhips juſt right, that ought not to 
be altered any more than any other part of the 
Government, but are in themſelves, when well 
weighed, ridiculous : I muſt deal freely with your 
Lordſhips, theſe things could never have riſen in 
mens minds, but that there have been ſome kind of 
provocation that has given the firſt riſe to it. Pray, 
my Lords, forgive me, if on this occaſion I | xp you 
in niind of Committee-dinners, and the ſcandal of ir. 
thoſe droves of Ladies that attehded all cauſes z *rwas 
come to that paſs, that men even hired or bor- 
rowed of their friends handſome fiſters or daughters 
to deliver their Petitions: but yer for all this, I 
muſt ſay, that your Judgments have been ſacred 
unleſs in one or two cauſes ; and thoſe we owe moſt 
to that bench, from whence we now apprehend 
moſt danger. wy 

There is one thing I had almoſt forgot to ſpeak 
to, which is the conjuntiure of time, the binge upon 
tobich our. reaſon of State turns; to that, my 
Lords, give me leave to ſay, if this be not a time 
of leiſure for you to vindicate your privileges, you 
muſt never expect one. I _ almoſt ſay, that the 
harmony, agreement, and concord that is to 
be prayed for at moſt other times, may be fatal to 
us now; we owe the peace of theſe laſt two years, 
and the diſ engagement from the French Intereſt, to 
the two houſes differing from the ſenſe and opinion 
of Whitehall: fo at this time, the thing in the 
world this Nation has moſt reaſon to apprehend, is 
a general peace, which cannot now happen without 
very ad vantageous terms to the French, and dif- 

vantageous to the houſe of 2 We are the 
King's great Counſellors, and if fo, have à tight to 
differ, and give contrary counſels to thoſe few that 
are neafeſt about him: I fear they would advance 
a general peace, I am ſure I would adviſe againſt it, 
and hinder it at this time by all the ways imagina- 
ble, 1 heartily wiſh nothing from you may add 
weight and reputation to thoſe counſels, who would 
aſſiſt the French. No money for ape nor prepa- 
rations you can make, nor perſonal affurances our 
Prince can have, can ſecure us from the French, i 
they are at leiſure. He is grown the moſt potent 
us all at ſea : he has built 24 ſhips this laſt year, 
and has 30 more in number than we; beſides the 
advantage, .that our ſhips are all out of order, and 
his ſo exquiſitely provided for, that every ſhip has 
his particular ſtore-houſe. , *Tis incredible the mo- 
ney he hath, and is beſtowing in making harbours z 
he makes Nature itſelf give may to the vaſtneſs of 
his expence : and after all this, ſhall a Prince fo 
wiſe, ſo intent upon. his affairs, be thought to make 
all theſe preparations to ſail over land, and fall on 
the back of Hungary, and batter the walls of Kami- 
nilz ? Or is it poſſible he ſhould overſee his Intereſt 


in ſcizing of Ireland, a thing fo feaſible to him, if 


he be maſter of the Seas, as he certainly now is ; 
and which when attained, gives him all the Southern, 
Mediterranean, Eaſt and Weſt-India Trade, and 
renders him both by ſituation, and excellent har- 

O Oo bours, 
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bours, perpetual maſter of the Seas without diſ- 


pute? 


My Lords, to conclude this point, I fear the 
Court of England is greatly miſtaken in it, and I 


do not wiſh them the reputation of the concurrence 


of the Kingdom : and this out of the moſt ſincere 
loyalty to his Majeſty, and love to my Nation. 
My Lords, I have but one thing more to trouble 
you with, and that perad venture is a conſideration 
of the greateſt weight and coticern, both to your 
Lordſhips and the whole Nation, I have often 
ſeen in this houſe, that the arguments, with ſtron- 
geſt reaſon,- and moſt convincing to the Lay-Lords 
in general, have not had the ſame effect upon the 
Biſhops bench; but that they have unanimouſly 
gone againſt us in matters, that many of us have 
thought eſſential and undoubted rights : and I con- 
ſider, that *tis not poſſible, that men of great learn- 
ing, piety, and reaſon, as their Lordſhips are, 
ſhould not have the ſame care of doing right, 
and the ſame conviction what is right, upon clear 
reaſon offered, that other your Lordſhips have. 
And therefore, my Lords, I muſt neceſſarily think, 
we differ in principles; and then 'tis very eaſy to 
apprehend, what is the cleareſt ſenſe to men of my 
principle, may not at all perſuade or affect the con- 
{cience of the beſt man of a different one. I put 
your Lordſhips the caſe plainly, as *tis now before 
us. My principle is, That the King is King by Law, 
and by the ſams Law that the poor man enjoys his cot- 
tage; and ſo it becomes the concern of every man 
in England, that has but his liberty, to maintain 
and defend, to his utmoſt, the King in all his rights 
and prerogatives. My principle is alſo, That the 
Lords houſe, and the Judicature and Rights belonging 
to it, are an eſſential part of the Government, and 
thtabliſhed by the ſame Law the King governing 
and adminiſtring Juſtice by his Houſe of Lords, and 
adviſing with both his Houſes of Parliament in all 
important matters, is the Government I own, I am 
born under, and am obliged to. If ever there ſhould 
happen in future ages (which God forbid) a King 
governing by an Army, without his Parliament, 'tis 
a government I own not, am not obliged to, nor was 
born under. According to this principle, every 


' honeſt man that holds it, muſt endeavour equally 


to preſerve the frame of the Government, in all the 

arts of it, and cannot ſatisfy his conſcience to give 
up the Lords houſe for the ſervice of the Crown, 
or to take away the juſt rights and privileges of the 
Houſe of Commons to pleaſe the Lords. But there 
is another principle got into the world, my Lords, 
that hath not been long there ; for Archbiſhop Laud 
was the firſt author that I remember of it; and I 
cannot find that the Jeſuits, or indeed the Popi, 


pal Clergy of our Britiſb Ifles ; and ' tis withal, as tis 
new, ſo the moſt dangerous deſtructive Doctrine 
to our Government and Law, that ever was. Tis 
the firſt of the Canons publiſhed by the Convoca- 
tion 1640. That Monarchy is of Divine Right. This 


Doctrine was then preached up, and maintained by 


Sibtbeorp, Manwaring, and others, and of later 
years, by a bock publiſhed by Dr. Se- der ſon, Bi- 
ſhop of Lincoln, under the name of Archbiſhop 
ber; and how much it is ſpread amongſt our dig - 
nified Clergy, is very eaſily known. We all agree, 
That the King and bis Government is to be obeyed for 
Conſcience ſake, and that the divine precepts require 
not only here, but in all parts of the world, obedi- 
ence to lawfu} Governours. But that this family 


* * 0 this bouſe, is a breach 
Clergy have ever own'd it, but ſome of the Epiſco- 


are our Kings, and this particular frame of Govern- 
ment is our lawful conſtitution, and obliges us, is 
owing only to the particular Laws of our Country. 
This Laudean Doctrine, was the root that produced 
the Bill of Teſt laſt Seſſion, and ſome very perplex- 
ed Oaths, that are of the ſame nature with that, 
and yet impoſed by ſeveral Acts of this Parliament. 
In a word, if this Doctrine be true, our Magna 
Charts is of no uſe, our Laws are but rules amongſt 
ourſelves during the King's pleaſure. Monarchy, 
if of divine i 2 cannot be bounded or limited by 
human Laws; nay, what's more, cannot bind it- 
ſelf : and all our clainis of right by the Law, or 


. conſtitution of the Government, all the juriſdiction 


and privilege of this Houſe, all the rights and pri- 
vileges of the Houſe of Commons, all the proper- 
ties and liberties of the people, are to give way not 
only to the Intereſt, but the will and pleaſure of the 
Crown. And the beſt and worthieſt of men, hold- 
ing this principle, mult vote to deliver up all we 
have, not_only when reaſon of State, and the ſepa- 
rate Intereſt of the Crown require it; but when the 
will and pleaſure of the King is known, would have 
it ſo. For that muſt be, to a man of that princi- 
le, the only rule and meaſure of Right and Juſtice, 
herefore, my Lords, you ſee how neceſſary it is, 
that our principles be known; and bow fatal to us 
all it is, that this principle ſhould be ſuffered to 
ſpread any further. | 
My Lords, to conclude, your Lordſhips have 
ſeen of what conſequence this matter is to you, and 
that the appointing a day to conſider, is no leſs than 
declaring yourſelves doubtful, upon ſecond and de- 
liberate thoughts, that you put yourſelves out of 
your own hands, into. a more than a moral probabi- 
lity of having this Seſſion, made a precedent againſt 
you. You ſee your duty to yourſelves and the peo- 
ple; and that tis really not the intereſt of the 
ouſe of Commons, but may be the inclination of 
the Court, that you loſe the power of Appeals : but 
I beg our Houſe may not be Felo de ſe, but that 
your Lordſhips would take in this affair, the only 


courſe to preſerve yourſelves, and appoint a day, 


this day three weeks, for the hearing o 
cauſe, which is my humble motion. 


Saturday, Nov. 13. 1675. An order from the 
Lords to hear Sir John Fagg's cauſe to-morrow 
morning, was this day read in the Houſe of Com- 
mons, and debated, and the farther debate thereof 
adjourned till Monday morning next, 

Monday, Nov. 15. The houſe reſolv'd, that the 
proſecuting Appeals in the Lords houſe, by Dr. 
Thomas Shirley, againſt Sir Jabn Fagg a Member of 
| the privileges of this 
houſe; and that the ſaid Sir John Fagg do not 
make any defence at the Lords Bar, in the ſaid Ap- 
peal ; and the further debate thereof was adjourn'd 
till to- morrow morning, | 

Tueſday, the 16th. Adjourn'd the further debate 
of Sir John Fagg's buſineſs till to-morrow morn- 
ing z and on Wedneſday, adjourn'd the further de- 
bate till Thurſday 5 when Sir Jobn Fagg's buſineſs 
was reſum'd, and reſolved that a conference be de- 
fired of the Lords, for avoiding differences between 
the two Houſes, and then adjourn'd till. Friday 
morning. . | 


» Shirley's 


| Veeris, 19 die Novembris. 
Sir William Coventry reports from the Com- 
mittee, to whom it was referr'd, to 2 


* 1 * 


draw up reaſons to be offered at the eonference, to 
be deſired with the Lords, for avoiding the occa- 
ſions of reviving the differences between the two 
Houſes ; and a paper of reaſons agreed by the ſaid 
Committee, to be reported to the houſe, being read, 
and the ſame being agreed to, is as followeth, viz. 
His 7 having recommended to us, at the 
ing of this Seſſions of Parliament, the avoid - 
ing this difference if poſſible . and if it could not be 
prevented, that then we ſhou'd defer theſe debates 
till we had brought ſuch publick bills to perfection, 
as may conduce to the good and ſafety of the King- 


dom: The Commons eſteem it « great misfortune, | 


char contrai y to that moſt excellent advice, the 
| proceedings in the Appeal, brought the laſt Seſſion 
againft Sir Jobs Fagg, by Mr. Shirley; hath been 
renewed, and a day ſet for hearing the cauſe ; and 
therefore the Commons have judged it the beſt way, 
before they entet into the argument of defence of 
their [tights ict this matter; to propafe to your 
Lordibog, the putting off the proceedings in that 
matter, for ſome ſhort time; that ſo they may, 
according to his Majeſty's advice, give a diſpatch 
to ſome bills now before them, of great importance 
to the King and Kingdom ; which being finiſhed, the 
Commons will be ready to give your Lordfhips ſuch 
reaſons againſt thoſe proceedings, and in defence of 
their rights, as we hope may ſatisfy your Lordſhips, 
that no ſuch proceedings ought to have been. 
Keſolv' d, That a meſſage be ſent to the Lords, 
to deſire a conference; to preſerve the good corre- 
ſpondence between the two Houſes. —— 
. Refolv'd; ' That whoſoever fhall proſecute any 
Appeal before the Lords, againſt any Commoner 
of England; from any Court of Equity, ſhall be 
deemed a betrayer ot the rights and privileges of 
the Commons of England 4 and ſhall be proceeded 
inft accordingly : and the reſolution ordered to 
be affixed in the Lobby; Weſtminfter-ball-gate, and 
all Inns of Court and Chancery ; and then adjourn'd 
till next morning, Nov. the 26th: 


| . Dis Sab. Nov; %. 
Order d, That Dr. Thomas Shirley be taken into 
cuſtody by the Serjrant at Arms attending this 
houſe, as alſo Sir Nicholas Stanton, tor ſerving Mr. 
Onſlow with an order to attend the Lords; aid then 
adjourn'd to Monday Nev. 22. 


On Saturday Nov. 20. 1675. Dr. Thomas Shirley 
pear'd at the bar of the Houſe of Lords, and his 
Canbel Mr. Wallep appearing, who wou'd have 
excuſed himfſclf, but was order*d to appear again on 
Mznaday 1 next, to plead the cauſe; and the 
other two Counſcl (one being in the country, and 
the other ſick) were excus'd : and the faid Dr. Shir- 
ley, Sir Nicholas Stanton, and Mr. Wallop, were or- 
der'd to have the protection of the houſe : And upon 
debate of the Commons Vote made yeſterday; 
Order d, That the 
places, ſigned by Milliam Goldsbro Cler. Dom. Com. 
againſt the Judicature of the * Houſe of Peers, in 
caſes of Appeals from Courts of Equity, is illegal, 
uaparliamentary, and tending to the diſſolution of 
the | Government; And then upon conſideration 
of the ſaid vate of the Commons, it was pro- 
os'd by Lord Mobun to make an Addreſs to his 
Majeſty to diſolve the Parliament, and call another, 
and frequent Parliaments ; and upon debate there- 
of, about eight o'clock at night they came to 
this queſtion, and carried it by two vetes only, 
Vor. VII. 


r poſted up in ſeveral 


__ 
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That” there mould be no Addreſs ; the .numbery 


being fifty and forty-eight : and then adjourn'd to- 


Monday. e | : L AP 
| On which day the Houſe being met, à meſſage 
was ſent by his Majeſty, for the Houſe to attend 
him forthwith. in the Houſe of Peers; which the 
Houſe accordingly did, when his Majeſty paſs'd 
three Bills, and the Lord-Keeper, by his Majeſty's 
order, prorogu'd both Houſes of Parliament, till 


the 15th day of February come twelvemonth, 16763 
which ended the diſpute. | 


The Proteſtation, with reaſons of ſeveral 
Lords for the diſſolution of this Parliament, 


entered in the Lords Journal, November 22, 


1675. the day the Parliament was pro- 
rogu'd, 


* 


E whoſe names are under · written, Peers of | 


this . Realm, . having pro 


havir ed, That an 
humble Addvyeſs might be made to bis 


ey from this 


houſe, that be would be graciouſly pleaſed 20 diſſalve this 


Parligment; and the houſe having carried it in the 
negative : for the juſtification of our loyal intentions 
towargs his Majclty's ſervice, and of our true re- 
ſpect and deference to this honourable houſe z and 
to ſhew that we had no ſiniſter and indirect ends in 
this our humble propoſal, do with all humility 
herein ſet forth the grounds and reaſons. why we 
were of opinion, that the ſaid humble Addreſs 
have been made. | : | 


- 
# 


1, We do humbly conce ive, that it. is according ng 


to the · ancient Laws and Statutes of this Realm, 


that there ſhould be frequins Gal. new Parkman, 


and that the practice of ſeveral years hath been ac- 
cordingly. 


2. Ir ſeems not reaſonable; that any particular 


number of men, ſhould for many years ingroſi ſo 
great a truſt of the people, as to be their Repre- 

ntatives in the Houle of Commons : and all gther 
the Gentry, and the Members of Corporations of 
the ſame degree and quality with them, ſhould be 
ſo long excluded. Neither as we humbly con- 
ceive, is it advantageous to the Government, that 
the Counties, Cities, and Boroughs, ſhould be con- 
fined for ſo long a time to ſuch Members as they 
have once choſen to. ſerve for them; the mutual 
Correſpondence and Intereſts of thoſe who chuſe and 
- choſen, admitting of great variations in length 
of time. „ 

3. The long continuance of any fuch as ate en- 
truſted for others, and who have ſo great a power 
over the purſe of the Nation, muſt, in our hum- 
ble opinion, naturally endanger the producing of 
factions and parties, and the carrying on of parti- 
—— Interefts and Deſigns; rather than the publick 

And we are the more confirmed in our deſires for 
the ſaid humble Addrefs, by reaſon of this unhappy 
breach fallen out betwixt the two houfes, of which 
the houſe of Peers hath not given the l-aſt occaſion z 
they having done nothing but what their anceſtors 
and predeceſſors have in all times done, and what 
is according to their duty; and for the Intereſt 


of the People that they ſhould do: which not- 


withſtanding, the Houſe of Commons have pro- 
cetded in ſuch an unprec: dented and extraordinary 
way, that it is, in our humble opinion, become al- 
rog-ther unptacticabſe for the two houſes, as the 
cafe ſtands, jointly to purſue thoſe great and good 


ends for which they were called. 
O00 2 


Fer 


— 


* 
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ies a 


Fur theſe reaſoms, we do enter our 
geinſt, and diſſent unto the ſaid Vote. 
Buckingham, Cheſterfield, 
Wincheſter, Stamford, 
' _ Saliſbury, Berks, 
© Bridgwater, Clarendon, 
" Dorſet, Shafteſbury, 


Faulconbridge, 


Hallifax, }. Petre, 
Dela Mer, 
Townſenld. 
Grey of Rolſton: 


Theſe were, all the Lords that were in the Houſe 


early enough to fign the proteſtation before the Parlia- 


ment was prorogued. 


. Spe 


- XXXII. Proceedings againſt Mr. Francis Jenles, 


for a 


ech made by him on the Huſtings, at Guildhall, on 
Midſummer-day, 1676, 27 Car. II. | 


[Publiſhid by his Friends. ] 


R. Jenkes, having been à Trader for 
ARS many years, and obſerving the daily 
decay of trade in the city, occaſion'd 
Les by ſuch miſchiefs, as lay not in the 
— induſtry of its inhabitants, but only in 
the power of the Government to-redreſs ; and that 
did require a more ſpeedy redreſs than a Parliament 

rorogued for fifteen months could afford: after 
: havin in.vain ſolicited the Lord-Mayor for a Com- 

mon - Council, that might conſider of a Petition 
about trade, out of a hearty zeal. for the good of 
the city, as well as encouraged by the conſent and 
deſire of many ſober citizens, the liberty reſerv d to 
the Lord-Mayor, Aldermen, and Common-Coun- 
cil, by the Statute of the 13th of this King, con- 
cerning Petitions, the votes of a majority of tem- 
poral Lords at the laſt Seſſions, together with the 
nnanſwerable reaſons given in their proteſtation; did 
at the Folk-mote (or Common: hall) holden the 


24th of June laſt paſt, in the Guildball of London, 


thus deliver himſelf. - 


Mr. Common Serjeant, * 
e Tt ſeems a vain nay for this Court to be ſeri- 
& ous about the choice of Magiſtrates and Officers 
« for the well government of this city; except they 
« firſt rake care to remedy thoſe many miſchiets 
and grievances, hich this city now groans un- 
« der; and which ſeem ſo to threaten the ruin and 
« deſtruction of the whole, that if there be not 
* ſome ſpeedy redreſs, there will be little need of 
« Magiftrates and Officers, for there will be no 
<« city or people left here to be governed. 
London has once already been burn'd to aſhes, 
« and firing is now become ſuch a trade, that not 
« only Londen, the Burrough of Southwark, and 
« the places adjoining, but all the Cities, Bur- 
„ roughs, Towns corporate, and Places of princi- 


« pal. trade throughout the whole Kingdom, are 
« perpetually in danger; ſo that no rational or 
«© conſiderate man amongſt us can, promiſe him- 
« ſelf, his wife, his children, or eſtate one night's 


* men of war, are now grown ſo 


the Proteſtant Religion. 


&« ſecurity, but they may all be devour'd in the 
* conſuming flames, except ſome ſpeedy and ef- 
C fetual courſe be taken. ; 
„ But this is not all; for were our houſes ſecure 
from fire, yet ſuch is the general decay of trade, 
« if not remedied, as muſt unavoidably bring the 
© whole city to poverty and ruin: and it is con- 
« ceived, that this is very much occafion'd by the 
« French; who have laid ſuch t impoſitions 
upon our Woollen Cloth, Stuffs and other Ma- 
&« nufactures, that we have almoſt loſt eur trade 
« with France: they have ſpoiled our trade with 
Holland, Flanders, and Germany, by a deſtruc- 
e tive war. They have ruined our trade at home, 
and beggar'd many thouſands of our honeſt and. 
e induſtrious Weavers, and other Engliþ Manu- 
„ faturers, and Traders, by the vaſt quantity of 
their Silks, and other unneceſſary commodities 
© imported hither. 89 that upon an exact bal- 
lance of the trade between us and them taken, 
<« it has been demonſtrated, that this city and King- 
« dom doth loſe eleven hundred thouſand pounds 
<« every year. By means whereof, they who in Queen 
Elizabeth's time might not be ſuffer'd to build 
werful at Sea, 
% as to be able to beat both Dutch and Spaniard, 
and have made themſelves in a manner ſole ma- 
<« ſters of the Mediterranean Sea. And they are 
grown ſo preſumptuous, as daily to affront our 
« Engliſh Merchants, and ſometimes in his Maje- 
« ſty's own ports. The Privateers daily take our 
« Merchant-ſhips, plunder others, ſtrip, impriſon 
% and torment our Seamen, to the great diſcou- 
« ragement of our Engliſh Navigation, and almoſt 
ruin of the Merchant. | e 
I ſhall inſtance in but one thing more, but 
* that is wor ſe than all the reſt ; that is, the juſt 
« apprehenſion that is upon the minds of geod- 
* men, of danger to his Majeſty's perſon, and 
I had not ſpoken this 
« at this time and place, but having the honour 
to ſerve the city in Common-Council ; I have 
e endeavour'd 


* 
* 


* 


« endeavoured at ſeveral times to bring theſe things 
« before the Court, but could not. - In-the end of 
the laſt chmmon· council I did deſire my Lord 
« Mayorg that a common council might ſpeedily 
« beheld; to hear and conſider of a petition about 
trade, ſubſcribed by a great number of citizens 
« of good quality; and his Lordſhip did then 
« promiſe, : ws 4 common-council ſhould ſpeedily 
4 be held: But it is a good time fince; and there 
% have been many fires and loſſes; but no common- 
« council. (or OTE y 
-,*%. Wherefore. methinks it does become the wiſ- 
« dom and gravity of this Court; not to admit of 
« any longer delay in a matter wherein their All is 
„ concerned. And I do humbly- move, (and 1 
© conceive it is not only my ſenſe, but the ſenſe 
« of the far greater part of this Court) that ſome 
„Members of this Court may accompany the Shie- 
6 tiffs and Mr: Common-Serjeant; before we pro- 
| 4. ceed to any other matter, to wait upon my Lord 
« Mayor and the Court of Aldermen, to deſire 
« that a common-council might ſpeedily be held, 
« humbly to petition his Majeſty; that for the 
« quieting and fatisfying the minds of his liege 
„ people; and for. remedy of the many miſchiefs 
and grievances we now groan under, he would 
4 graciouſly be pleaſed (according to the Statutes 
« of the 4th and 36 of Ed; 3.) timely to call a new 
Parliament.“ N 


Scarcely were the words, à ntw Parliament, pro- 
nounced, but the greateſt part of the aſſembly cried 
out; Well -moved; well moved! And though none 
ſpake up formally to the Sheriffs, yet ſeveral a- 
mongſt them ſpake enough to ſhew a high appro- 
bation of what had been ſaid, and not one word 
vas ſpuken in conttadiction: which when the Com- 
mon- Scrjeant ſaw, to prevent (as is conceived) 
others ſpeaking to the fame tnatter, he ſpake to 
this pur poſe: a | f | 

«+ That what had been moved, ſcem'd to be the 
6% ral ſenſe of the whole Court; and ſince the 
„Gentleman that made the motion was pleaſed to 
join him with the Sheriffs, and that he muſt offer 
« his opinion in the matter, it was this, That it 
« vas not ſo proper to carry up that meſſage be- 
« fore they did proceed to their elections, as firſt to 
« determine their election, and then carry up an 
« account of theſe and that together.“ 

But many in the Court did inſiſt upon the mo- 
tion, and deſired a meſſage might be ſent up imme- 
diately z whereupon, one of the Sheriffs ſpake, and 
did acknowledge, That what had been ſaid by the 
Gentleman that ſpake firſt, was true; but that be was 
an old citizen, and had long known common Halls, and 
be did believe that the proper work of the day was the 
elemion of Officers ; and therefore be did defire that 
the-Court would proceed, and not to carry up the meſ- 
ſage till after that was done. To which one replied, 
That according to his utmoſt underſtanding, that Conrt 
was one of the ancienteſt, greateſt, and moſt power ful 
Courts of this City; and although the cuſtomary buſi- 
neſs of this: day. were the choice of officers, yet that 
Court had cognizance of any thing whatever that did 


relate to the good f the City; and therefore it was 


conceived, that not bing was more at that time, 


than this which concerned the preſervation of tbe City 


from utter ruin. 


Upon which the other Sheriff direct ing his diſ- 


courſe to the aſſembly, ſaid, That ubat ibe Gen- 
tlemen bad moved there, trat true, and not unknown 


5 
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in miſt of the perſou there prifent ; But that Bt was 


of bis brother opinion, that it wwas fit firſt to go on 
to the work of the day, and not to carry up that meſ- 
ſage till after the election. 
Many perſbns being ſtill diſfatisfied, and callin 
for a preſent meſſage to be ſent up, the Gentlema 
who firſt moved the buſineſs, made it his requeſt; 
That ſince there ſeemed a difference touching the 
&* circutyſtance of time; that they would proceed 
to election, and carry up the meſſage with the 
* petſons elected, as the Sheriffs deſired ? to 
which the Common Hall unanimouſly agreed; Up- 
on which, filente being made, the Common Hall 
proceeded to election of Sheriffs ; and inade their 
election, and ſent up an account thereof to the 
Lord Mayor, and Aldermen by the Sheriffs ; and 
Common- Serjeant, as is uſual in ſuch caſes. © 
The Lord Mayor and Aldermen preſently came 
down, and took their Seats in the Court of Huſtings, 
according to cuſtom ; upon which, the Common- 
Zerjeatit came forth to the front of the Court, and 
declared the names of the perſons elected, and im- 
mediately gave back. Whereupon the Common 
Hall called out for an anſwer to their meſſage; upon 


which, the Common-Serjeant ſtepping forward 


#gain in the preſence of the Lord Mayor, Alder- 
men and Sheriffs, ſaid, That he bad acquainted bis 
Lordſhip and the Aldermen with their requeſt, and 
that his Lordſhip had commanded bim to declare unto 


them, That be would be ready to join wvith them in 


that or any other thing for the good of the City. And 
with that the Lord Mayor and Aldermen; Sc. 
— * Court of Huſtings, and diſmiſſed the aſ- 
P 1 
After dinner, the Recorder, Sir John Hotel, out 
of a great pretence of loyalty, but indeed a perſonal 
grudge: againſt Mr. Jentes, conveyed the news to 


Whitehall ; where, with his uſual ſtrain of Rhetorick, 


he made ſuch a diſmal repreſentation of the matter, 
and was ſo powerful in his eloquence, as to occa- 
ſion both the Sheriffs and fome other of the City- 
officers to be ſent for; who were examined by the 
Lord Chief Juſtice Rainsford, in the preſence of the 
King, the Lord Chancellor, Lord Treaſurer, Duke 
Lauderdale; and other Lords. 
The Sheriffs and two others made affidavits; but 
a copy of them could never be obtained; 
pon the 27th of Fine, Mr. Jentes was ſummon- 
ed by a meſfenger to appear at the council-board 
the next day; accompanied with many of his friends, 
he attended in the Lobby, near the council cham- 
ber, according to his fummons, and after fome 
time was called in; but his friends preſſing” to fol- 


low him, (as is uſual on ſucli occaſions) were kept 


out, and not one ſuffered to go in with him. 

The King fitting in council, the Lord Chancel- 
lor, Duke Laaderuale, and other Lords about him, 
the clerk read an affidavit made by the two Sheriffs, 
the common Crier, and one Jab Green an Attor- 
ney ; the ſubſtance whereof was. | 


That Fr. Jenkes, at a Common Hall in London, 


the 24th of June laſt paſt, did complatn of grievan- 
ces; and did defire, that before they went upon any 
other buſineſs, certain Members of that Court might 
accompany 'the Sheriffs and the Common Serjeant to 


wait upon the Lord Mayor, then in the thamber, to 


defire that a Common Council might be called to peti- 
tion bis Majeſty, in the name of the City, to call a 
new. Parliament. b b 

The affidavit being read, the Council-board pro- 
ceeded to this effect: * 


Lord 


* 


Lord Chancellor. Sir, What ſay you to this mat- 
ter ? | 48 2 Ab 
Mr. Jentes. 1 defire to know if this be all you 
have to charge againſt me ? | 
Lord. Then you make little of this, you will 
find it to be enough. — && 

L. Chan. Sir, did you move for a common-coun- 
eil ro petition for a new Parliament ? 

My. Jenkes. Is it any crime to petition for a new 
Parliament? - S | 
To which his Lordſhip not thinking fit to give 
anſwer, proceeded, En | 

L. Chan. Anſwer to the matter in charge. 

Mr. Fenkes. With the liberty of his Majeſty and 
this board, I will: 

The King. Go an. { 

My. Fenkes. May it pleaſe your Majeſty, of all 
the ſubjects you have, | 

A Lord, (interrupting him) Anſwer to the mat- 


ter. 
Mr. Jenes. If his Majeſty will be pleaſed to hear 


me, I hope you will. 

King. Let him go on. N 2 

Mr. Jenkes. May it pleaſe your Majeſty, of all 
the ſubjects you have, none are more loyal than 
your City of London; and in the City none more 
loyal than myſelf: And no man there did more 
deſire, and, in my circumſtances, act more, in or- 
der to your Majeſty's Reſtoration, than my ſelf. 
And I do defy any citizen or other whomſoever, to 
fay I have forfeited my loyalty by any one indivi- 
dual act. 1 bs a, 

'ng. (interrupting him.) Sir, you are not Lord 

My — I am _ well fatisfied with the loy- 
alty of the City, and that it needs no ſuch vouchers. 

L. Chan. Speak to the matter. 

Mr. Jenes. May it pleaſe your Majeſty, being 
ſummoned to a Court of Common Hall in | 
which is a Court that conſiſts of the main- body of 
the City. 

L. Chan. (interrupting him.) Sir you are under 
a double miſtake ; tor firſt, it was not a Court, and 
next, it did not conſiſt of the main body of the 
City of London. | You 

Mr. Fenkes. With your Lordſhip's leave, it was 
a Court which did conſiſt of all the Livery of the 
City of London; which, if I underſtand any thing, 
is the main body of the City of London. And every 
Member of that Court hath freedom to propoſe 
and debate any ſuch matter or thing, as he believes 


is for the ſervice of his Majeſty, and the good of 


the City; and no man can uſe more underſtand- 
ing than God hath given him. And I aſſure your 
Lordſhip, what I then moved was according to 
the utmoſt of my underſtanding for his Majeſty's 
ſervice, and the good of the City. And, my Lord, 


if 1 were under à miſtake, I had the fortune to 


have good company; for what I moved was ap- 
proved by the whole Court. | 
King. It was not fo. 
Secretary. We have a depofition to the contrary. 
Mr. Jentes. It was ſo. 
Other Lords. It was not fo. HRP? 
Mr. Jenkes. May it pleaſe your Majeſty, if you 
have a hundred depoſitions to the contrary, if the 


matter of fact were ſo, it was ſo; and I do affirm 


it was approved by the whole Court, 
A Lord. How came you to be a Privy Counſel- 
FE” : vis J -! 
. Mr. Jentes. I never had any ſuch ambitious 
thought in my head. 5: C. 43k 
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A Lord; How! came you then to meddle with 
matters gf State? 
i, My. Fenkes,. I thought any of his Majeſty's ſab- 
jects, in an humble manner, might petition: his Ma- 
jeſty for a remedy of any grirvance wWhatſoc ver. 

Lord. Do you think any one may petition for 
a Parliament Ix N 

Mr. Jenttes. I believe they may. IS ww 

The King. I know whoſe ſcholar you are, and ll 
take care that none ſuch as you have to do 
with the Government. 90 

Several Lords. What was't you moved? what 
was't you moved? 1 

Mr, Jenes. My Lords what I ſpake was not 
in a corner, but openly in the face of a multitude, 
and therefore cannot want a witneſs to atteſt it. 

Lord. Juſt now it was a Court, and now ic is 
a multitude. | ; D 

Ar. Jenes. We citizens pretend not to place 
our words ſo exactly in form, but that there m 
be ſome miſtake in them ; but I think my expreſ- 
ſion was no great abſurdity : For though it were a 
Court, yet the perſons there were fo numerous, 
that it may not be very improper to term them a 
multitude... Yet, if 1 * failed in due expreflipn, 
I beg his Majeſty's pardon. I know ſomewhat 
of the cuſtoms of the City of London, and the 
. and privileges of the Courts there; and 

ome what alſo of the laws of Exgland; but what the 
powers and cuſtoms of this Court are, I know not, 
and therefore ſhall deſire, to ſay little, leſt I ſhould 
unwillingly offend. e329 „bush 

Z. Chan. Sir, pray tell us, who adviſed you in 
this. matter ? 

The King. Who adviſed you? 

W. Zenkes., What I then propoſed was conſent- 
ed to by che whole Court, and fo became their AR, 
as I ſaid before. SO EOOVET 

T. Chan. and others. Anſwer direftly to the queſ- 
tion, or declare you will not. | 

Mr. Jenkes, Since I ſee your Majeſty and the 
Lords are angry, tho* I am not ſenſible that I have 
given you any juſt cauſe for it; I muſt nor ſay I did 
it without advice, leſt you ſhould be more angry; 
and to name any particular perſon, (if there were 
ſuch) would be a mean and unworthy thing, there- 
fore I deſire to be excuſed all farther anſwer to ſuch 
queſtions ;z fince the law doth provide, that no man 
be put to anſwer to his own prejudice. | 
King. We will take that for an anſwer, 

L. Chan. Since you name the law, by the law 
you ſhall be tried. | 

Mr. Jentes. I thank you and this board. 

L. Chan. You may withdraw. kad 


Hie immediately withdrew, and the room being 
cleared of all his friends, and other company; Mr. 
Fenkes was kept there for the ſpace of an hour and 
an half ; and after that, without being called in 
any more, was, by'a warrant of the council, ſent 
to the priſon of the gate-houſe within the liber- 
ties of ///eftminſter, Soon atter his commitment, 
he demanded of the Keeper a copy of the warrant 
by which he was committed; as he might, and 
by law ought to have. The Keeper gase him a 
promiſe of it, but delaying the performance for 
two days, Mr. Fenkes reſolutely demanded it of him 
as his duty, but could not yet obtain it. Some time 


after, the Keeper ſent him one voluntarily, by 


his man, with this excuſe, That before he had po- 
KN Yer! | hive 
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P el him one, and now had to give 
it him. I | 2 


The Copy of the Warrant. 


Hereas it appears to his Majeſty in Council, 
by the examination of Sir Thomas Gold, Sir 
Jobn Shorter, Knights, Sheriffs of the City of Lan- 
don, Jobn Wells, Common-Crier of the ſaid City, 
and Jobn Green, one of the Attorneys of the Lord- 
Mayor's Court, taken upon oath before the Lord- 
Chief - Juſtice Rainsford, That Francis Fenkes, of the 
faid City, Linnen-draper, did, on the 24th of this 
inſtant June, at a Common-Hall, then aſſembled at 
the Guildhall of the ſaid City, for chuſing Officers 
for the enſuing year; in a moſt ſeditious and muti- 
nous manner, openly move and ſtir the perſons then 
preſent, that before they did go on to the choice 
of new Officers (which was the only occaſion of 
that aſſembly) they ſhould go to the Lord-Mayor, 
and deſire him to call a common- council, that might 
make an addreſs to his Majeſty in the name of the 
City, to call a new Parliament. And whereas the 
ſad 7 Francis Fenkes, being now called in, and heard 
before his Majeſty in council, was ſo far from deny- 
ing or extenuating his offence, that he did in a pre- 
ſamptuous and arrogant manner endeavour to juſtify 
the CO | = | ; 
Theſe are therefore to command you, to take in- 
to your cuſtody the body of the ſaid Francis Fenkes, 
herewith ſent you, and him to = ſafely, until he 
ſhall be delivered by due courſe of law; for which 
this ſhall be your warrant. | 
Dated at the council-chamber. in V biteball, this 
28th day of Fune, 1676. 
Io the Keeper of the Gatehouſe, Veſtminſter, or 
his Deputy. | 


Lindſey. _ 
Peterborough, Arlington. 
C. Craven. Batbe. 

6. Carter. F. Villiamſon. 
Lauderdale. R. Carr. 
Northampton. Finch. 
MV. Maynard. Bridgwater. | 
Tho.Chichely. © . - re mr 
Danby. 5 d Ouch ©! 

hes 7 . Robert Southwell. 


Next day, being the 29th of June, divers of 
Mr. Jenkes's friends waited upon Mr. Secretary Wil- 
liamſen, and deſired to become bail for him; but 
Mr. refuſed to take any bail: but told 
them, if they did mind him of it on Wedneſday 
morning, he would move it at the council. But 
Mr. Jentes believing that to be (as it proved) but a 
delay, ordered ſome of his friends to wait upon the 
Lord Chief-Juſtice Rainsford, and moved him for 
an Habeas Corpus ad Subj iciend. &  Recipiend. &c. 
which accordingly was done, but his Lordſhip de- 


nied to grant it, alledging no other reaſon, but that 


it was Vacation: though his Lordſhip could not 
but know that writ to be the SubjeR's right at all 
times, as well out of Term as in Term z and Mr. 
Jenkes's friends were ready to offer him multitudes 


of - precedents when it had been granted out of 


Term, both anciently, and ſince his Majeſty's Re- 
ſtoration. | 


Mr, Fenkes reſolving to leave no legal courſe to 


for his Speech at Guildhall. © 


ſon prefent. 
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attain his liberty, untried ; upon Friday, the goth 
of June, at a general Seal, did by his counſel move 
the Lord- Chancellor for an Habeas Corpus. At firſt 
his Lordſhip did ſeem much ſurprized, and did re- 
fuſe to hear his counſel ; but after a little pauſe, 
his Lordſhip bid Mr. Fenkes's counſel to move it 
again the next Seal, and ordered the Seal to be put 
off from Tueſday the 4th, until Thur/day the 6th of 


July. | 

Upon Wedneſday the 5th of July, Mr. Yenkes's 
friends waited upon Mr. Secretary Williamſon, and 
defired him, according to his promiſe, to move in 
council, that Mr. Jentes might be bailed ; but he 
ſaid he had ſpoke with the King, and could do no- 
thing without a petition. So upon Thurſday the 
6th of July, being a publick Seal, Mr, Fenkes's 
counſel did again move the Lord-Chancellor (accor- 
ding to his Lordſhip's order) and aſſerted the autho- 
rity of the Lord Coke, who is moſt clear in the caſe, 
2 part, Inft. fol. 53 ſpeaking of the Writ of Habeas 
Corpus in the King's-Bench, he faith, The like Writ 
is to be granted out of the Chancery, either in Term 
(as in the King*s-Bencb) or in the Vacation; for the 
Court of Chahcery is Officina Juſticiæ, and is ever 
opened, and never adjourned : So as the Subject 
being wrongfully impriſoned, may have Juſtice for 
the liberty of his perſon as well in the Vacation-time 
as in Term, 


And in the 4th Inf. fol. 88. ſpeaking of the 


Court of Chancery, he ſaith, And this Court is the 


rather always open, for that if a man be wrongfully 
impriſoned in the Vacation, the Lord-Chancellor 
may grant an Habeas Corpus, and do him Juſtice 
according to law; vid. 4 Inft. fol. 182, 190. Thus 
the Lord Coke. 15 

Mr. Jentes's counſel did likewiſe offer a precedent 
or two; but the Lord Chancellor making light of 
the Lord Coke's opinion, ſaying, The Lord Coke 
was not infallible ; and lighting all that Mr. Jenkes's 
counſel offered, over-rul'd the matter, denying to 
grant the Writ, 4 | 

On Tueſday morning, Fuly 11, at the Quarter- 
Seſſions, holden for the liberty of Mieſtminſter, Mr. 
Jenles being ſtill a priſoner in the Gatehouſe, did 
move by his counſel to be bailed ; where this was the 
ſubſtance of what paſſed, as it was taken by a per- 


Court. We have'no ſuch name in our Kalendar ; 
and we ſitting here by a limited commiſſion, can 
take ng notice of any. perſon that is not in our Ka- 
endar. | 

Counſel. Every Keeper of a priſon, either in 
County or Franchiſe, ought by the ſtature of 3 Hen. 
7. cap. 3. to certify the names of every priſoner in 
their cuſtody, at the next general Goal-delivery 
there, ta be calendar'd before the Juſtice of Goal- 
delivery, that the parties may be delivered according 
to law, upon pain of 1007. for every default there 
recorded. And I demand that this default of the 
Goaler may be recorded according to that ſtatute 
and that you would, as you may, command him to 
calendar him now. 


The Statute was read. 


Court. We are no general Goal-delivery, for we 
cannot try ſeveral felons, but they muſt be tried at 
the general Goal-delivery for the County. 
Coun. You are a general Goal-delivery for all of- 
fences within the cognizance of your Franchiſe ; 
and therefore, unleſs the fact for which he is com- 
mitted be ſuch as is above your cognizance, he 

ought 


ought to be tried here; and if it be ſuch a fact, he 

ought notwithſtanding to be calendar'd here, that 
you may ſend him to the County-Goal, where he 
may be tried. 

Goaler. I never did calendar any man that was 
committed by the council- table. EP. 

Coun. The negle& bath not taken away your duty: 
and as often as you have omitted ſo to do, ſo oft 
have you deſerved to be fined. And I do again 
demand of this Court, that this default of yours may 
be recorded. 


The Court inclined to the Goaler, and would 
not record his fault; whereupon the counſel pro- 
ceeded. 


Coun. Since you exclude him from the benefit 
of your preſent commiſſion, I apply myſelf to 
you, without reſpe& to that, as you are Juſtices 
of in general; and as ſuch, you bave power 
to bail any man bajlable by law, except in ſome 
particular caſes, where you are reſtrained by fta- 
tute. 

Court. By whom is he committed ? 

Coun. By the eouncil-board. 

Court. Do you believe the counci]-board can com- 
mit to priſon? 

Coun. I admit it. 

Court. We don't know for what offence he is 
committed. | 
Coun, I have here a copy of the commitment, 
and deſire it may be read, 


But the Goaler refuſing to own it for a true co - 
py, tho' given by himſelf, and the Court requiring 
a nicer proof that it was a true copy, than could at 
that time be made, they ordered the counſel to at- 
tend in the afternoon; and in the mean time the 
Goaler to give a true copy. In the afternoon the 
counſel appearing, the Court called to him, and 
aſked him what he had to ſay. | ; 


Coun, I have now a copy given and ſigned by the 
Goaler for a true copy, and defire it may be read. 


upon the counſel coming into the Court, took an 
occaſion to ſlink away; and the Court (as if it had 
been by deſign) were ready to take hold of that op- 

unity to evade the buſineſs; but Mr. Jenkes's 
riends fetched him back, and he ſwearing it to be 
a true copy, it was read. 


_ Court. What is it you demand? 

Coun. What I did before; That there being no+ 
thing in this warrant, for which he is not bailable by 
law, I demand that he may be bailed. 

Court. You have taken a wrong courſe in com- 
ing to us. 

Coun. I preſume he applies himſelf properly to 
you; for he being a priſoner within your liberty, 
you are the moſt proper perſons to bail him: As Ju- 
ſtices of the Peace, you have power to bail any 
man within your juriſdiction, bailable by law; and 
where you may bail by the law, you ought fo to 
do; and I demand it for Mr. Jenkes. 

Court. Where do you find ſuch power given to 
- Juſtices of the Peace? | 

Coun. By the ſame Statute of Hen. 7. that I cited 

againſt the Goaler ; the enacting part whereof ſaith, 
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That the Juſtices of the Peace in every Shire, City or 
Town, or two of them at the leaſt, whereof one th be 
of the Quorum, bave authority or power to let any 
ſuch priſoner or perſons, mainp#rnable by the lat, that 
have been impriſoned within their ſeveral Counties, 
City or Town, to bail or main-prize, unto their next 
general Seſſions ; or unto the next Goal. delivery of the 
ſame Goals 'of every Shire, City or Town, as well 
within Franchiſes az without, where any Goals be, vt 
hereafter ſhall be, &c. | 

The whole Statute was read, and the Court tak- 
ing hold of the preamble, ſaid, This Statute was 
made for the prevention of bailing felons, not bail- 
able by law, and enables'us only to bail felons bail- 
able by law. | 2 

Coun. The preamble of the Act recites the miſ- 
chief occaſioned by the Statute of 1 R. 3. but the 
enacting part repeals that Act, and gives you a ge- 
neral power of letting any perſon,” mainpetnable by 
the law, to bail; and I am ſure no Statutes made 
for the liberty of the ſubject, onght to receive ſuch 
a ſtrait conſt ruct ion. 7:9 ' 

Court, Do you conſider by whom he is com- 
mitted? The privy-council. tp | 

Coun. I do, and think that alters not the cafe. 

Court. He is committed by a ſuperior Court, and 
we, who are an inferior one, cannot bail him. 

Coun. It is not the Court that commits, but the 
fact for which the party is committed, ought to di- 
rect you in bail. The Statute of Hen. 7. hath no 
ſuch exception in it; nor hath any other ſince put 
any ſuch reſtraint upon you. 

Court. Would you have us bail him, after the 
Lord- Chancellor and the Lord Chief - Juſtice have 
reſuſed to grant a Habeas Corpus ? 

Coun. They did not deny the Habeas Corpus be- 
cauſe he was not bailable by law, but becauſe the 
courſe of their Courts, in their opinions, would not 
admit it: But, however, if you ought to bail him, 
(as by the Statute, I think, you ought) their refuſal 
does not leſſen you duty. Ys 


Court. We doubt very much that any' inferior 
Court can bail a man committed by a ſuperior 
one. 

Coun, Scruples and fears do not alter the law : 
This doubt was once made in the King*s-Bench, in 


the t caſe of Selden, and others; but the law 
was for the 232 before that time, and was ſuf- 
ficiently ſettled then; and this cafe differs nothing 


from that in e 5 
Court. It does, for that was upon a Habeas Corpus 
out of the King"s-Bench. r * 
Coun. That is but a circumſtantial difference, 
The Habeas Corpus from that Coutt is only to re- 
move the priſoner, and the cauſe before them, that 
within your juriſdition, and the Statute gives you 
authority to bai} him ; and your authority makes it 
your duty, and | rely upon that. jo 
Court. We conſidered upon it at dinner, and do 
believe it a rare caſe, and fit to be adviſed upon; 
and we will adviſe. * 
Why did you not move yeſterday when my Lord 
Chief-Juſtice was in Town? Now there are no 
Judges in Town to adviſe with. 
Coun. That we did not come yeſterday, was no 
deſign, for he is not ſo fond of a Goal; and if ic 
be an indiſeretion, yet that is no fufficient rea- 
ſon to detain a man in priſon. However, if a * 
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have power (which you ought to know) you have 
it as well when they are not in Town, as when they 
are. Is he bailable by law, or not? 
Court, There is nothing in the warrant, for which 
he is not bailable by law. : 4 
| Coun. For what reaſon then do you deny bim? 
Court. We do not deny him, but we will adviſe; 
becauſe he is committed by a ſuperior Court. 


Coun. No man ought to be impriſoned for any 


miſdemeanour before conviction, without bail; and 
it is againſt the Petition of Right, that any man 
bailable by law, ſhould be detained in Goal with- 
out it. I don't know how; by ſuch denials as this, 
the being committed by a ſuperior ourt may grow 
to be reaſon ; but at preſent I think the Petition of 
ight. ſpoils it for being a good one. 1 
Court. You can give us no precedent of any one 
being bailed by Juſtices at the Seſſions, who was 
committed by the council-board. 


Coun. I believe it is a rare; caſe that a man mould 


be forced to apply himſelf to ſuch, but I think I 
can furniſh you wich an inſtance ;_ and that is of one 
Cannon, a Quaker; who was committed by the 
privy-council about Chriſtmas laſt, and was bailed at 
the Seſſions of the Old- Bail cx. 


A By- ſtander, no ways concerned, ſuggeſted 
to a. Court and the Court repeated after him, 
Curt. He was committed to Neugate- priſon, and 
was calender'd there. 
Coun. If you. ftick to the reaſon. of being com- 
mitted by a ſuperior Court, that is no anſwer ; but 
. If it muſt be an anſwer, Mr. Jentes is committed to 
the ptiſon of this liberty, and ought to have been 
calender'd here; and then I do again demand that 
the Goaler be fined. 
Court. We think it a rare caſe, and fit to be ad- 
viſed upon; and our commiſſion we here ſit by, di- 
res us to do ſo in difficult caſes. | I} 
Coun, I told you before, I had nothing to do with 
the commiſſion you here ie by ; and you yourſelves 
excluded me from it: bur I apply myſelf to you as 
Juſtices of the Peace meerly, and as ſuch you ought 
to take upon you the knowledge of your office. 
Cour!, In the great caſe of Selden, that you cited, 
the Judges took two Terms to adviſe, Fo 


Coun, You very well know what opinion was had 


of their doing ſo. Will you adviſe upon it to-night 


with the King's counſel, and I'll attend you to- mor- 


row morning ? I, 
Court. We think fit to adviſe with the Judges 
about it, till next Seſſions. ne 
Coun, I can eaſily interpret what ſuch adviſing 
Court. You ſay you een yourſelf to us as Juſtices 
of the Peace meerly, then you may come to any 
two of us a fortnight hence, or more, and perhaps 
we may adviſe in the mean time. 


Coun, 1 believe it will be a difficult matter to get 


any two of you together upon this occaſion. 


Mr. s finding all theſe common doors to 
liberty ſhut againſt bim, did by advice betake him- 


ſelf to another method, not leſs legal than the for- 
mer; tho' the power granted by the Statutes, to 
Juſtices of Peace, and the conſtant ifluing of the 
Writ of Habeas Corpus upon 
eaſy courſes) have occaſioned 
uſe. | 
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_ Juſtice Fitzberbert, in his Natura Brevium (an 
Author, and a Book of juſtly venerable authority in 
our law) in hs Chapter of Main- prize, declares, 
That if a man be taken by the King's commiſſion, 
and kept in priſon for felony or . . he 


may by his friends put in ſureties in the Chancery, 


that he will appear before the Juſtices, Cc. and be of 
good behaviour, Q. and that body for body; and 
thereupon he ſhall have a Writ out of the Chancery, 
unto the Sheriff, or unto the conſtable of the caſtle 
where he is impriſoned, to ſet him at liberty, if he 
be impriſoned for that cauſe and no other. IX 

Which words ſeem plainly to declare-the Wrir of 
Main- priae to be the ſubject's right, and not to leave 
a diſcretional power to the Officers of Chancery in 
granting it. But the ſcarcity of precedents being 
the great objection againſt the Habeas Corpus out of 
Chancery, Mr. Fenkes reſolved; to offend no more in 


that kind, and therefore cauſed a ſearch to be made 


in the-Rolls in the Tower, for the Writs of Main-prize, 
where a multitude of them was found, and many. in 
the caſe of a commitment by the King's command. 
A copy of one, and a note of ſeveral others were ta- 
ken out, to back the authority of Fitzherbert., With 
this proviſion, on Monday, Fuly 17, four of Mr. 


* Fenker's friends, ſubſtantial Merchants, attended by 


a counſel, went to the Lord Chancellor; and tho? 
upon tender of themſelves as bail for him, they 
might have demanded their Writ of Main-prize as 
the ſubject's right, without other formality, yet they 
addrefled themſelves to him in a more reſpectful 


- 


manner, by way of petition, thus : 


To the Right Honourable Henry Lord Finch, Ba- 
ron of Daventry, and Lord High- Chancellor 
of England; the humble Petition of A. B. C. D. 
of London, Merchants, friends to Francis Fenkes, 
now a Priſoner in the Gatehouſe of Weſtminſter, 
„ . 
1 the ſaid Francis Jentes was committed 
to the ſaid Priſon, by virtue of a warrant, 
a true copy whereof is hereunto annexed, - for a 
fact bailable by law); for which, and no other 
cauſe, he yet remains there a Prifoner : And that in 
this and all other caſes of like nature, your Peti- 
tioners are adviſed, upon putting in bail in the 
Court of Chancery, according to the ancient courſe 
and uſage thereof, a Writ of Main-prize ought 
to iſſue under the Great Seal, to be directed to the 
Sheriff or Keeper of the Priſon where ſuch priſoner 
ſtands committed, to deliver the priſoner ſo com- 
mitted, _ | 2 | pop 
That your Petitioners being men of good eſtates, 
(as ſhall, if your Lord require, be made out to 
your Lordſhip) do deſire, and are ready to become 
bail for the ſaid Francis Jenkes ; according to the 


. courſe of the Chancery, and according to the law. 


The Petitioners therefore pray, that your Lord- 
ſhip would accept of bail accordingly ; and that 


thereupon your Lordſhip-would order a Writ to 


be made forthwith, to be directed to the Keeper 
of the Gatehouſe, for the diſcharge of the ſaid 
Francis Tenkes. And your Petitioners ſhall always: 
pray, &c. . 


The Petition being ſent in to, and read by his 
Lordſhip, was returned by the Secretary with this 
anſwer; That his Lordſhip did very well ap- 
e prove of the Petition; but ſince Mr. Jenkes was 
committed by the council: board, he thought 
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fit that they ſhould be petitioned, and ſhould 
„bail him.” 

But Mr. Jenkes's friends not being ſatisfied with 
thac anſwer, preſſed to ſpeak to his Lordſhip, and 
were by his Lordſhip's order called in, who coming 

towards them, ſpake to this effect: 

Lua Chan. Who is't that puts NT Wy 
proper methods ? 

. We preſume this addreſs to your Lordſhip 
to be a proper courſe in our caſe, and is ſuch as we 
have precedent for. 

Lord Chan. Are you a Lawyer ? 

Coun. Yes, my Lord. | 

Lord Chan. Have you read Fitzherbert's Nat. 
Brevium ? Look in his Writ de Homine replegiando. 

Coun. We have nothing to do with that Writ, 
but it is by Fitzberbert that we are directed to this 
cCourſe, in his Chapter of Main prize, where he 

- faith (what is before cited ;) and we are confirmed in 
his opinion by a multitude of dents out of the 
cloſe Roll in the Tower : I have the copy of one 
here, and the Number and Roll of many more. 

The precedent ſhewn to his DL. was this. 


Ex Rol. clauſ. de Anno Regni Regis £4. 3. XI. 
parte prima, membr. 28. 


De Deliberand. Ric. Mony word à priſons. 


EX Seneſcallo & Mareſcallo Hoſpiti noſtri, 
ſalutem; cum Nic. Menyword, in Priſona 
Mariſcallcz noſtre per tum noſtrum, pro 
uibuſdam tranſgreſſionibus & conteraptibus nabis 
dete ut dicitur detentus, exiſtat ſub cuſtodia TJani- 
toris noſtri, &c. Williel. Sury, Chivalier, The. Pride, 
de Comitat. Salap. Oliverius de Bourdeaux, de Com. 
Berk. Andreas Aubray, Johannes Piſſelah, & Peirus 
Fan, de London, coram nobis in uncelloria airy 
per ſonaliter conſtituti manuceperunt predictum Richard 
via. quilzhet earum corpus e babere coram no- 
bis, vel Juſticiariis noſtris, aut confilio noftro, quan- 
& ubicung: voluerimus ad mandatum noftrum 
ad ſtand. ret. de tranſpreſonibus & contemptibus & 
aliis excefſubus quibuſcungq; unde indictatus vel reftatus 
eft, & quod bene & fideiiter erga nos, & populum no- 
rum, de cetero ſe ger * erit, vobis mandamus, quod pre- 
fatum Richard. @ Priſ. predifia, , ea occaſion, & 
nan alia, detineatur, in eadem deliberari faciatis, per 
manucaplionem ſupradictam. 
Teſts Rege apud Weſtmonaſt. decimo nona die Mar- 
til, Per iſtum Regem. 
Convenit cum Recordo, Laur. * Deput. A- 


gernon May, militis. 


The Note of the Number and Roll of ſeveral 
Writs of Main-prize, upon ſurety put into Chan- 
cery, ſhewn to his Lordſhip, was this: 

2 £4. III. part. 1. To the Conſtable of the Tower, 
to deliver Jobs Brice. 

2 Ed. III. part. 1. mem. To the Coe of 
the Tower, to deliver 8 Pouch. © 

2 Ed. III. part 1. mem. 28. To the Conſtable of 
the Tower, to deliver Henry Compton. Teſte 26 

Eodem Rot. 23. To the Conſtable of the Tower, 
to deliver John de Waſſenbam. Teſte 18 Aprilis. 

44-Ed. III. pt. 1. mem. 6. cuſtod. Foreft, For de- 
livery of ſeveral perſons committed for hunting in 
. Foreſts ſince the Star. 28 Ed. 3. cap 
Eodem Rot. mem, 10. The like, Tet 20 Avg. 
Eodem Rot. mem, 17. The like, 


32. Proceedings apainſt. Mr. Fr. Jenkes, 


it to bear Teſte the 19th 


27 Car. II. 
Eadem Rot. mem. 25. The like for Will. dr 


Clark. 
3 Rich. II. mem. 3. To the Sheriff of Londew, 
Teſte 


to deliver Nich, de Swvederion and Jobn Doe. 
5 December. 
Eodem, Rot. mem. 2 2. ro we Juſtices of Narib 
Wales, to deliver Lloyd, © | 
Lord Chan. One precedent of diſcretion is worth 


a thouſand of theſe precedents. 
His Lordſhip 215 the 


ent, and 
y of March, * cou 
never be in Term, aſked, When it was returnable? 
And ſaid, it muſt be returnable in ſome Court at 
Weſtminſter. 

Coun, This precedent hath no return, neither doth 
the nature of the Writ in this caſe require one; for 
it is only a mandate to the Goaler, to ſet him ar li- 
berty upon ſureties firſt taken in Chancery for = 
2 before the Juſtices; which Juſtices, and 

e time of his N I ſuppoſe, are to be 
named in the Recognizance 

L. Chan. Whether there kt to be a return, is 
the queſtion ; beſides, this is a Writ directed imme» 
- Wy to the Marſhal of the hovſhold, and is a dif- 
ferent caſe. 

Coun. With fubmiſſion to your Lordſhip, 
makes no difference who is the Goaler; and t v; 
J have given your Lordſhip the Number and Roll 
of, are to ſeveral Goalers, 


| Then FilzBtrberfs Nat. Breviow was FE to 
1 Lordſhip, and upon by e the words * 


hs Lordp fa, Ther fe 3 comm 
his Lordſhi n — 


* by yz of * 
cery. 


Con. rh ge that * not the ſehle of 
the Book; the N I have ſhewn your Lord- 


ſhip ſeem to interpret it, and are | other Com- 
ments; and Fi itzherbert, in His ement, Tit. 
Main- prize, pl. 23, cites a Bock ele chat ſhews 
best N . your © opdlR5's folk z but we 


ſubmit it to your Lordſhip's | 

L. Chan. A little mg m p in a proper place will 
1 a mind to come out with a high 

Coun. He has 2 mind to be diſcharged by law, 
as the warrant for his commitment di 

L. Chanc. I am not to controul any Act of the 
Privy-Couneil. 

Coun, At the laſt motion for a Habeas Corpus, 
your Lordſhip was pleaſed to ſay, That though that 
was not a proper method for Mr. Zenkes to obtain 
his liberty by, yet there was one: and upon that 
encouragement from your Lordſhip, ſearch has 
been made, and this courſe we have now take 
found to have been the antient courſe; and we di 
preſume, the fame that Jo our Lordſhip 

L. Chan. You have u Ar e deat of in ndoſtry 
to miſs the right way. Your precedents of Edward 
III. and Richard II. (three hundred years old) I'll 
conſider of 1 Term. Upon which anſwer, 
Mr. Fenkes's friends withdrew. 1 


Now the plenty of Need as great a 
fault as want of them e before; and the Agr, 
which uſed to add to their encoder, and give 
them a greater reſpect, them contemned. 
Such always is the ſucceſs, herd Stat pro 9 vo- 
1untas. 
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luntas. In the afternoon, the Secretary that firſt 


carried in the Petition, came to Mr. Jentes in a 


diſſembled confuſion, and told him, That he had 


committed a miſtake in returning the Petition; 
That his Lordſhip had aſked him 
Note, That be for it, and would be very 
returned it by bis with him if he had it not; That he 
Lordſhip's Order. had left his Lordſhip looking over 
: ſome papers, and had taken that 
opportunity of coming for it; and deſired that he 
might have it, to preſerve him from his Lordſhip's 
ilpleaſure. * 
Tho' the Morning's action gave Mr. Fenkes a 
great deal of reaſon to ſuſpect the Secretary's tale 
to be a meer contrivance, and ealy to ſurmize the 
truth; yet he took no notice of what had then paſ- 
ſed, but ſent the Petition, (which was then in ſome 
of his friends hands) that evening to him. Upon the 
ſecond thoughts which his Lordſhip beſtowed upon 
the matter of the Petition, he was better reconciled 
to it, and proved better than his word in conſi- 


dering the precedents y for inſtead of pauſing up- 


on them till the next Term, he was pleaſed to carry 
them and the Petition to the Privy-Council, che 


next Wedneſday ; where, tho' all the particulars are 


not known, upon credible information, this was the 
ſubſtance of what paſſed : 

His Lordſhip acquainted the Board with the Ad- 
dreſs that had been made to him; and moved, that 
the Petition might be there read. After it was 
read, his Lordſhip told them, that it had ſome 
2 ce of law, and deſired that the Attorney- 
General might give his opinion; Mr. Attorney 
told him, if it were law, his Lordſhip ought to 
grant it 3 if it were not law, then to deny it; if it 
were of ſuch difficulty as he could not ſatisfy him- 
ſelf, that then he ſhould. adviſe with the Judges. 

His Lordſhip then moved for an order of council 
for his direction in the matter; to which ſome of 
the Lords replied, That they were a Court of State, 
and not of Law, and that it did belong to him, as 
Lord Chancellor, to inform them of matters of 
law: Thereupon his Lordſhip, clapping his hands 
to his breaſt, ſaid, I thank God I have courage 
enough to ſerve his Majeſty. 

About the latter end of Ju, ſome of Mr. Jentes's 
friends attended his Lordſhip again, and offered 
him bail; inſiſting upon the Writ of Mainprize 
as the ſubjeR's right; alledging to his Lordſhip 
the hazards that his health, his family, and his trade 
were expoſed to by his confinement. His Lord- 
ſhip aſked them, why they had not petitioned the 
King and Chuncil? And told them, if Mr. Zenkes 
thought it better to lic in priſon and complain, than 
petition and be bailed, he might do as he pleaſed. 

They told him, they had rendered bail to Mr. 
Secretary Williamſon, who E them to move 
the King in Council in it: But when they reminded 
him of it upon the next council day, he was pleaſed 
to excuſe himſelf, His Lordſhip told them, he never 
heard they had tender'd bail; but the Writ of 
Main prize was forgotten in all his anſwer, 

They then told him, that the general report 
was, that the King and Council had referred it to 
his Lordſhip; but his Lordſhip would take no 
notice of that likewiſe, but ſaid, the King would 
adviſe with the Judges when they came to Town. 
His Lordſhip withdrew from them; and they 
left word with his Secretary, That Mr. Jentes 
looked upon himſelf to be his Lordſhip's Priſoner. 
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On the— of , Mi. Fenke's friends went 
again to my Lord Chancellor's ; but his | | 
told them, his Lordſhip could not be ſpoke with. 
9 with his Secretary to go up to 
him, remind his Lordſhip of his laſt anſwer of 
adviſing with the Judges; — tell him, that ſeve- 
ral of the Judges had been in Town, and they 
did now deſire his Lordſhip's Reſolution. ö 

The Secretary, at his return told them, that as 
ſoon as he began to mention the buſineſs, his Lord 
ſhip fell into a fit of the Stone; but when that was 
over he would mention it to him. About two hours 
after, they returned; and the Secretary being abſent, 
another of his Lordſhip's ſervants came to them, 
and told them, that his Lordſhip was not well; and 
could not be ſpoke with ; but had ordered him 
to tell them, That Mr. Jentes might adviſe with 
his counſel what was fit to be done, for he was 
none of his counſel ; and if he would petition the 
King and Council, he might ; and that that was his 
anſwer; | | x 

On the 11th of Augiſt, being the laſt council-day 
that was to be before the 3d of October, Mr. Jentes 
thought fit again to tender bail to the Council; and 
that the Lord Chancellor, who diſowned all knows 
ledge of his doing ſo before, and that the whole 
Council might know of it, he ſent this Letter by 
his bail to the Lord Privy-Seal, then Preſident of 
the council, which was publickly read. 


cc My Lord; | | 
„ Have been impriſoned fince the 28th of 
« | June, to my great loſs, charge, and pre- 
«« judice of my health. I have hicherto been de- 
„ nied bail, Habeas Corpus, and the Writ of Main- 
% prizez which I am informed; were never be- 
„ fore denied to any of his Majeſty's ſubjects in 
*< the like caſe: And this only for moving in a 
“% iawful Court, and in a quiet and peaceable man- 
« ner, that which I did believe to be for his Ma- 
6 jelty's ſervice, and the good of the City and 
« Kingdom, and the preſervation of the Proteſtant 
„Religion; and which I conceive I can make 
«« appear to be according to the Laws and Sta- 


tutes of this Realm, if I am publickly called, 
<« thereto. Wherefore I do not beg a diſcharge, 


« for I deſire nothing more than to clear my in- 
© nocence by a public trial: but ſince Mr. Murrel 
„ and others, committed to this Priſon for mat- 
« ters of a far other nature, are daily bailed out; my 
„ humble requeſt to your Lordſhip, is, that you 


« would be pleaſed to move his Majeſty, that I, 


© as well as any other of his Majeſty's ſubjects, 
« may enjoy the benefit of the Laws ; and that the 
« Writ of Main-prize may be granted to me; or 
«* that my bail, which now attend, may be taken: 
« Your Lordſhip wilt very much oblige, 


Zaur Lordſhip*s bumble Servant, 
Francis Jenkes, 


This Letter was by ſome improved into a Peti- 
tion; and when they had given it that name, (tho 
that was the only thing wanting to pleaſe the 
Lord Chancellor) yet it could not procure the ac- - 
ceptance of bail; but the method propoſed by 
his Lordſhip, proved as ineffectual as thoſe that 
were demanded of him, The Lord -Chancellor's 

Pp p 2 ‚ Reſolu- 


deo. His Lordſhip excuſed himſelf 


Reſolutions] beipg fufficiently - diſcovered, Mr. 


Jentes's friends forbore all farther follicitation of 


his Lordſhip, and made freſh application to the 
Lord Chiet-Jjuſtice Rainsford, on Auguſt 18, then 


juſt returned from the circuit. 


. 'Fhe time of Seſſions at the Old- Batley drawing on, 


they. cauſed two Writs of Habeas Corpus to be made, 
(the common courſe of removing priſoners from 
one Goal to another) one, ad deliberandum, ditect- 
ed to the Keeper at the Gate-houſe; the other ad 
recipiendum, directed to the Sheriffs of London, 
and defired his Lordſhip to ſign them, that Mr. 
Jentes might be removed and brought to trial; 


for that the keeper of the Gate-houſe not calen- 


dering any State-prifoner, (as he called him) at the 
Seſſions for 1//eftminfier, he might lie there all his 
life-time without trial, which no ſubject ought to 

_ his late 
return to Town, which had not yet afforded: him 
leiſure to adviſe; and ſent them to the Attorney- 
General, to know whether he were ready for a trial, 
before he would give them any anſwer. 

Mr. Attorney, upon their coming to him, very 
worthily told them, That he had no order in it, 
bur that he would not oppoſe the granting of thoſe 
Writs: adding, God forbid but that the Law 
ſhould have its due courſe. 


They returned to the Lord Chief. Juſtice with this 
anſwer, and offered to make oath that it was Mr. 


Attorney's anſwer; but he would give credit to 


nothing but a Note under Mr. Attorney's own 


hand. They te'd him, it was hard that a man 
ſhould lie in priſon, who was willing to bring him- 
ſelf upon trial ; that Writs of this nature were 
every day granted, and did preſume, could not 
reaſonably be denied. His Lordſhip anſwered, he 
would know whether Mr. Attorney were ready 
for a trial. They replied, That they didnot know 
when Mr Attorney would be ready, and Mr. Jenes 
muſt ſtay for his trial till then. 

They then moved his Lordſhip, as they had done 
formerly, That he would grant a Habeas Corpus 


* 
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to bring him before his Lordſhip, and that he 


would accept of ſubſtantial citizens for bail, who 
ſhould render him whenſoever Mr. Attorney ſhould 
call for him alledging, that ſuch Writs had been 
frequently granted by. the Lord Chief - Juſtice Keet- 
ing, and one of the no Juſtices of the King's Bench. 
His Lordſhip returned, That he did not doube 
the ſecurity they ſhould offer him; but he had 
never granted ſuch a Writ, and he knew not upon 
what authority others had done it: And in ſhort, 
refuſed to- grant either that or the other Writs. 
After all theſe denials of right, Mr. Jentes re- 
ſolved to ſit ſtil}, with the ſatisfactiom, that his ill 
ſucceſs was not imputable to the injuſtice of his 
cauſe z but to the pleaſure or fear of thoſe that 
had the power of making it otherwiſe : And with 
patience to expect it till the Term ſhould fer 
open the priſon-doors z which will not brook the 
— of a Habeas Corpus, tho” a long Vacation 
muir, | 
No further addreſs was therefore made to either 
of their Lordſhips ; but themſelves, after they had 
taken the pleaſure of denying him, were pleaſed 
to condeſcend to intercede * him: for as we 
heard, by very credible information, the Lord Chief- 
Juſtice went to the Lord Chancellor and told him, 
That the Writs demanded of him, were accord- 
ing to Law, and could not be denied; and that 
*« he had only taken time till he had acquainted his 
* Lordſhip with it.“ | 
The Lord Chancellor directed him to the Lord 
Treaſurer for further advice; who ſent him to the 
King. As ſoon as his — — underſtood, that 
what was demanded was the ſubject's right, he im- 
mediately commanded that the Laws ſhould have 
their due courſe, which their Lordſhips had ſtop- 
ped-: And accordingly he was bailed. * J 


[He was afterwards in 1683, tried with Thomas 
Pilkington, Henry Corniſh, Eſqrs; and others, for 
a Riot at Guildhall, and fined 300 marks. See. 
State Trials, Val. 3. pag. 541.] | 


XXXIII. Articles of High Miſdemeanours, humbly offered 


and 


preſented to the Conſideration of his moſt Sacred Majeſty, and his 


moſt Honourable Privy-Council, againſt Sir William Scroggs, Lord Chief- 


| Juſtice of the King's-Bench ; exhib 


31 Car. II. nn 


ey HAT the faid Lord Chief- 
N Juſtice, contrary to his oath, 

the duty of his place, in con- 
tempt of the King, his Crown 
755 and Dignity, did ſet at liberty 

fjſeveral perſons accuſed u 

oath before him of High · Treaſon, without their 
being ever tried, of otherwiſe acquitted ; as namely 
the Lord Brudenell, &c. | 


ited by Dr. Oates, and Captain Bedlow. 


IT. That at the Trial of Sir George Wakeman and 
others at the Seſſions-houſe in the Old- Bail, for 
High-Treaſon, the ſaid Lord Chief- Juſtice (accord- 
ing to the dignitiy of his place) managing the ſaid 
Trial, did brow-beat and curb Dr. Titus Oates, and 
Mr. William Bedlow, two of the principal witneſſes 
for the King in that caſe z and encourage the Jury 
impanelled and ſworn to try the malefactors, againſt 


the ſaid witneſſes, by his publickly ſpeaking lightly 
| and 
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and abuſively againſt them and their evidence, and 
the miſrepeating and omitting of material parts of 
their evidence z whereby the parties indicted were 
by the ſaid Jury acquitted of the fact, then c a 
— — them, and fully proved by the faid/ wie- 
ne ' . 2471 v4 p 1 | 
III. That the ſaid Lord Chief Juſtice, aſter the 
Trial of the ſaid Sir George Wakeman, and others 
for High-Treaſon, as aforeſaid, in the further abuſe 
of the ſaid Dr. Tias Oates, and Mr. William Bed- 
le, and in their great diſparagement ſpeaking of 
them; ſaid, that before the Trial of Sir Ge 
Wakeman (meaning the aforeſaid Trial) De wits 
(meaning the aforeſaid Dr. Titus Oates, and the ſaid 
Mr. William Bedlow) were to be belicved ; but that 
at and after the ſaid Trial, they were not to be be- 
lieved by him, nor ſhould not be believed by him; 
Weary re 7-41 et Hear Fon ht 

IV. That the ſaid Lord Chief- Juſtice, by reaſon 
of his office, hath-raken upon him the power to op- 
preſs by impriſonment, his Majeſty's loyal ſubjects; 
namely, Henry Care, for writing and caufing to be 
printed divers: fingle-ſheet Books in Exgliſb, called 
The Packet of Advice from Rome; for the infor- 
mation and diſcovery of the idolatrous errors and 
impieties of the Romiſh Church, to his Majeſty's 
loyal and obedient Proteſtant Subjects (in this con 
juncture of time very uſeful :) although the ſaid 
Lord Chief-Juſtice, neither did, nor could alledge 
or charge the ſaid Care, with any thing contained in 
the ſaid Book, that was any ways criminal or dero- 
gatory to his n Laws, Crown or Dignity; 
and refuſed to take very good Bail for him, though 
offered; and afterwards ſeſs bail taken for him upon 
his Habeas Corpus in Court: but by the ſaid Lord 
Chiet- Juſtice's means, he was continued bound all 
the Term to his good | behaviour 3 and at the end 
thercof until the next Term; although no particu- 
lar crime was, or could be proved againft or laid to 
his charge. 

V. That to the great oppreſſion of his Majeſty's 
loyal Subjects, the ſad Lord Chiet-Juſtice, contra- 
ry w Law, and in manifeſt breach of his oath, hath, 
without any reaſonable cauſe, impriſoned ' a Feme 
Covert, and divers others his Majeſty's faid Sub- 
jects, and refuſed ro take bail, though tendred, and 
the matrer bailable, as in the caſe of Mrs, Jane Cur- 
tis,” Mr. Francis Smith, Sc. £ 

VI. That the faid Lord Chicf-Juſtice is very 
much addicted to ſwearing and curſing in his com- 
men diſeourſe; and to drink to exceſs, to the great 
diſparagement of the dignity and gravity of his faid 
place. He did in his common diſcourſe at dinner 
at a Gentleman's houſe of Quality, publickly and 
openly Uſe and utter many oaths 4 curſes, and 
there drank to excels, | 


VII. That Charles Price _ accuſed upon oath, 
u 


before the ſaid Lord Chief- Juſtice, to be a Popi 
Prieſt and Jeſuit, and impriſoned for the ſame, 


charged chant ; the ſat4 Lord 
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and alſo divers other perſons accuſed upon oath for 
High- Treaſon ; as namely, Sir Francis Mannoet, . 
Richard Vaughan, Ons and Daniel Ar bur, Mer- 
. hief-Juſtice fet them ar large 
upori bail, without confdlting his Majeſty's Coun- 
cil, or his witneſſes, and againſt their confent; divers 
of which perſons have not ſince appeared, but have 
forfeited their recognizances, and the perſons not to 
be found. 42 1713007 | IQ | 
VIII. That the ſaid Lord 'Chief-Juftice, to the 
great diſeburagement of his Majeſty's loyal Prote- 
ſtant Subjects; to rhe manifeſt encouragement of the 
Roman Catholſck Subjects; when' information hath 
been duly and le 8 of the abode, 
or perſon of a Popifh Prieſt or Jeſpit, and a war- 
rant deſired from him to take or fearch for ſuch 
Prleſts or Jeſuits; he hath in a flighting and ſcorn- 
ful manner refuſed the ſame, and bid the Informer 
80 to Sir Ninam Maler, who buſied fimfelf in 
ſuch mattets mainly; 5 
IX. That the Trial of Kno# and Lane, at the 
bar of the King®s-Bench Court, for their miſdemea- 
nours, in ende ouring to take away the credit of 
Dr. Titus Oates, and Mr. William omg two of 
the principal witneſſæs or his Majeſty, in the pro- 
vind of ae Conſpiracy and Chofpirators dub bis 
Majeſty*s Life, and Government of theſe Kingdoms 
of England, Scotland and Ireland, the deſtruction 
of the Proteſtants and Proteſtant Religion, and in- 
troducing and ſettling of Popery there; although 
the evidence was ſo full and clear againſt them, that 
the Jury found them guilty without going from the 
bar; yet the ſaid Lord Chief-Juſtice, in further 
diſcou ent and diſparaging the evidence of 
the faid Dr. Titus Oates, and Mr. William Bedlow, 
would not, nor did not give any charge to the Jury 
therein, but roſe up ſuddeoly, after the evidence 
cloſed by the Council, and left the ſaid Court ab- 
s befote the ſaid Jury had given in their ver- 
YT. 


X. That the ſaid Lord Chief-Juſtice, knowing 
that one Villiam Osborn was in the conſpiracy = 
contrivance with the ſaid Knox and Lane, in the 
article mentioned, to take away the credir of the 
ſaid Dr. Titus Oates, and Mr. William Bedlow'; and 
knowing the faid Dr. Titus Oates, and Mr. William 
Bedlot, to be material witneſſes for his Majeſty, in 
32 of the conſpiracy and conſpirators, in the 
aid laſt article mentioned, and had been ſo againſt 
ſeveral of the ſaid conſpirators that had been tried, 
and were to be ſo againſt ſeveral others of the ſaid 
conſpirators that were impeached or accoſed for the 
ſaid High- Treaſon, and were to be tried for the 
ſame; and knowing the faid William Osborn had 
been detected before the Lords in Parliament aſſem- 
bled, for his ſaid conſpiracy and contrivance with 
the ſaid Knox-.and Laxe; and that upon his on 


- bath, thereupon denying the fact in their ſaid conſpi- 


racy and contrivance to be true: yet out of his ma- 


lice 


* Sir Fancis Winnington in his Speech in the Parliament, 1680. printed in The Faithful Regifter, or, the Debates of the Houſe 
of Commons in four ſeveral Parliaments ; ſays, at Wakeman's Trial, Thoſe perſons who at former Trials had been treated with 


that reſpect that is due to the King's Evidence, and whoſe Credit and Reputation had ſtood clear without exception in all other 
rials, were now not only brow-beaten, but their Evidence preſented to the Jury, as doubtful and not to be depended on, and 
ſo at all other Trials of Papiſts from that time forward. By which many of the greateſt offenders were St? um cleared as 
to the Plot, and thoſe that were brought for defaming the King's Evidence, and ſuborning Witneſſes, in order thereto; very kindly 
treated, and diſcharged with eaſy ſentences, eſpecially if Papiſts ; but if Proteſtants, x ade only for printing or vending ſome 
unlicenſed Book, were impriſoned and largely fined. . But, beg leave to particularize in the caſe ot one Care, who was in- 
dicted for Printing a Weekly Intelligence, calPd The Packet of Adwvige from Rome, or the Hiftpry of Popery. This man. had a 
ſtrange knack of writing extraordinary well upon that ſabje&, and that Paper was by moſt perſons thought not only very inge- 
nious. but alſo very uſeful at this time ſor the information of the people, becauſe it laid open very intelligibly the errors and 
cheats of that Church. However, upon an information given to the Court of King';-Beneh againſt this Care, this Rule was 
Ordinatum eſt, quod Liber intitulat. The Weekly Packet, &c. nm ulterius imprimatur, vel publitetur per aliquam 
5 guamcungue. Per Cur, 
I think it amounts to little leſs than a total prohibition of printing any thing againſt Popery. 
5 8 


ella 


— 


diſ 
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lice to the ſaid Dr. Titus Oates, and Mr. William 
Bedlow ;, and as much * lay to ogy the 

paragement, if not the 1 t 

diſcovery of that helliſh. and damnable plot; the 
ſaid Lord Chief. Juſtice, without the knowledge, 
conſent or approbation of his Majeſty, or any of 
his learned 
Titus Oates, or Mr. William Bedloto; did volun- 


tarily give the ſaid Oſborn liberty to make an affida- 


vit before him upon oath, of the truth of the ſaid 
fact, he had before, as aforeſaid, denied upon his 
- oath; with intent that the ſame might be made uſe 
of againſt the ſaid Dr. Titus Oates, and Mr. William 
Bedlow, to their diſparagement, and the apparent 
prejudice of his Majeſty, againſt the ſaid conſpira- 
tors, in the ſaid High- Treaſon. 177 
XI. That he the ſaid Lord Chief- Juſtice, to ma- 
nifeſt his ſlighting opinion of the evidence of the 
ſaid Dr. Titus Oates, and Mr. William Bedlow, in 


the preſence of his moſt ſacred Majcſty, and the 


Right honourable the Lords and others of his Ma- 
jeſty's moſt Honourable Privy- Council; did dare to 
ſay, that he had thought that Dr. Titus Oates, and 
Mr. William Bedlow, always had an accuſation ready 
againſt any body. 

XII. That at the affize holden at Monmouth laſt, 


the ſaid Lord Chief-Juſtice, in the preſence of ſeve- 


ral Juſtices of the Peace for the ſaid County, did 
ſay to Mr. William Bedlow, that he did believe in 
his conſcience, that Richard Langborn, whom he 
condemned, died wrongfully, to the great diſpa- 
ragement of his Majeſty's Crown and Dignity, the 
Juſtice of the Court, the Jury and Evidence. 
XIII. That the ſaid Lord Chief. Juſtice, con- 
trary to the dignity of his place, did make merchan- 
dize of the Trials of certain Prieſts to be tried in 
Staffordſhire, and took twenty guineas in earneſt; 
then ſold the ſaid Trials to other perſons, refuſing 
to return the ſaid twenty guineas to thoſe from 
whom he had received them. And furthermore, 
before the Trial of Sir George Wakeman ; he the 
ſaid Lord Chief-Juſtice, did in with two 
Bookſellers for one hundred and fifty guineas, for 
them to print the Trials ; and in caſe they would 
not lay down the money before he went into the 
Court, he would not go into the Court, but would 
80 into the Country : and if the ſaid Trial, by rea- 
on of its length, could not be finiſhed in one day, 
he would have a hundred 
very effect. 


The Anſwer of Sir Villiam Scroggs Kant, 
Lord Chief- Juſtice of the King's Bench; 
to the Articles of Mr. Titus Oates, and 

Mr. Wilkam Bedlow. 


nf the firſt, he ſaith, That the Lord Brudenell 
| was bailed by the Court of King's-Bench in 
open Court, and- afterwards by the Court diſchar- 

ged; with this, that William Bedlow 
See the did importune the Lord Veſtmorland to 
Rules of get the ſaid Lord Brudenell diſcharged,for 
Court. that he had nothing to ſay againſt him, 

as he ſaid to the Lord Weſtmorland. 

II. To the ſecond, he ſaith, That as to his omit- 
ting or miſrepeating the evidence at Sir George Wake- 
man's Trial, it is a reflection upon the whole Court 
to ſuppoſe it true, and that they ſhould let it paſs, 


guineas more, or to that 


But he ſaith, that Mr. Oates being aſk'd at that 
Trial, why he did not charge Sir George Wake- 
man at the Counci-Table with a letter under his 


ncil in the Law, or the ſaid Dr. 
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own hand concerning the death of the King ? he an- 
ſwer'd he did not know but that he did: to which 
it was replied, it is plain he did not; for then the 
Council would have committed him. To which 
Mr. Oates replied, that that Council would com- 
mit no body for the plot; which might be the 
cauſe of the miſdemeanour of frowning in the arti- 
III. Tothe third, he faith, he doth not remember 
that ever he expreſs'd much concerning their credit 
before their Trial; but that there were ſome — 
ſages at that Trial, which gave him great cauſe of 
doubt: which he hopes he might do, without ma- 
04 an article of miſdemeanour. 8 

IV. and V. To the fourth and fifth, he ſaith, 
That the perſons in the articles mentioned, were 
committed by him for publiſhing ſeveral libellous 
and ſcandalous papers, which were proved againſt 
them upon oath: which commitments, even of a 
Feme Covert alſo, notwithſtanding Mr. Oates, and 
Mr. Bedlow's ſkill, were according to Law: tho” 
there is no Law for theſe perſons to call me to ac- 
count for judicial acts done upon other men. 

VI. To the ſixth, which is an inſolent ſcandal, 
he referreth himſelf to the teſtimony of that Gentle- 
man of Quality, whoever he be. | 

VII. To the ſeventh, he faith, That the perſons 
in this article were bailed and diſcharged by the 
Court, where the Attorney-General was firſt cal- 
led ; but indeed Mr, Oates, and Mr. Bedlow's con- 
ſent was not aſk'd. wo 

VIII. To the eighth, he faith, he conceives him- 
ſelf not obliged to do all the buſineſs that Juſtices of 
the peace may do; and though without an' offence 
he might have given ſuch an anſwer as is mentioned, 
yet he did not, but a ſervant of his did. 

IX. To the ninth, he faith, That when the 
cauſe was tried, he told the Jury the matter was 
lain, and ſo did the reſt of the Court; upon which 
e went away, without any compliment to Mr. 
Oates, to try cauſes in London. 1 
X. To the tenth, he faith, That O/bors made 
only two affidavits before him, the ſubſtance of one 
was, that one Bowring a ſervant to Mr. Oates had 
ſaid, that he had heard Mr. Oates ſay, that the 
Kingdom of England would never flouriſh, until it 
became Elective, and the Kings choſen by the 
People. The other affidavit was, when he was 
ſent to him, by an order of Council to be examin- 
ed; wherein amongſt other things he ſwears, that 
though at the Trial of Knox and Lane, it was aſk*d 
where Oſborn was, and Mr. Oates's Counſel an- 


ſwered that he was fled ; yet O/born ſwears, that he 


at that time was at his father's houſe in the coun- 
try, and that Mr. Oates knew it; that he took his 
leave of him the day before he went, and told whi- 
ther he went, and ſaw a letter wrote by Mr, Oates 
to his father to ſend for him. Notwithſtanding it 
was carried at the Trial, as if he had been fled no 
man knew whither ; ſo that the affidavit which the 
article chargeth me for permitting to be made, was 
not ſworn before me. HED! 

XI. He ſaith, it is more to be wondered how Mr. 
Oates ſhould dare to charge that as an article of 
miſdemeanour, which was ſaid in the King's pre- 
ſence, and yet repeated falſe too. 

XII. That at Monmouth Aſſizes he did tell Mr. 
Bedlow, that he was more unſatisfied about Mr, 
Lang born's Trial than all the reſt ; and the rather, for 
that he was credibly informed ſince the Trial, that 
Mr. Langhorn's ſtudy was fo ſituated, that — on 
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walked in his chamber could not fee Mr. Lang born 
write in his ſtady: which was Mr. Bedlow's evi- 


XIII. He faith, the matter complained of is a 


meer contract with other men, of which he thinks 


pounds to favour Hakemas in his Trial. 

If theſe Articles ſpall apptar to you, Majefty to 
be frivolous, or can dalous, or not irae : 1 

| bumbly pray your Mojefty's juſt. reſentment 


' © "Zhereon, in Honour to your Courts and 
© Government. +" ., Nen | 
And that ſuch an unknown Attempt may 
not go unpuniſbed; that the promoters 
may be left to be proceeded againſt accord- 
478 ing to Law. 1 
The Articles of Mr. Titus Oates, and Mr. William 
Bedlow, againſt the Lord Chicf-Jultice Scropgs, were 
heard this 2 1ſt of January; 1679, before the King 
and Council; and upon the hearing of both ſides, - 
Mr. Oates, and Captain Bedlow are left to be pro- 
ceeded againſt according to Law. | 


But I don't find the Chief-Juſtice recover'd any 
damages. | 


- , 
« » I 


* 
— 


XXXIV. | 


o 


Proceedings againſt Sir illam Ser kg, Knt: Lord 
Chief-Jultice of the A7ng's-Bench, and other Judges, in 


| Parliament, 1680. 32 Gar. II. 


Novem. 13, 1680. 


Several Perſons were examined in the Houſe 
of Commons about the diſmiſſing of a Grand- 
Fury in Middleſex. After which, ſeve- 
ral Members of the Houſe ſpoke as follows ; 
Fes Sir William Jones, © | 


ER. aker, Sir, the preſervation 


of the Government in general, as 
well as our particular ſafeties, 
have a dependance upon the 
matter that is now before you, 
in which there are ſo many miſ- 
carriages ſo complicated, as there 
== ariſeth ſome difficulty howto ex- 
amine them. I cannot but obſerve, how the Pro- 
clamation is here again mentioned z by which you 
may conclude, there lieth a great weight upon the 
people's right to petition by means thereof, and that 
he beſt way to remove it, is to find out the adviſers 
and contrivers of that Proclamation, in order to pro- 
ceed againſt them according to their deſerts. With- 
out which, what you have done in aſſerting the 
Right of Petitioning, will remain with ſome doubt; 
| and thoſe that adviſed the proclaiming to the peo- 
ple, that it is ſeditious to petition the King, with- 
out that chaſtiſement they deſerve. And therefore, 


I humbly conceive, you will do well to conſider of 


it as ſoon as you can. It is not ſtrange, that the 
Proclamation ſhould be-made uſe of with Country 
Gentlemen, to get abhorrers to petitioning, ſeeing 
the Judges themſelves have made uſe of it to that 
urpoſe. They ſhould have known, that though a 
roclamation might be of great uſe, to intimate the ob- 
ſervation of a Law, yet that it bad never been uſed in- 
of a Law. But yet I do not admire ſo much at 
this as I do at the diſcharge of the Grand Jury, before 
they had finiſhed their preſentments. If tends /o 


muth to the ſubverſion of the eſtabliſ d Laws of this 
Land, that I dare pronounce, that all the Laws y 
have already, and all that you can make, will figni 
nothing againſt any great man, unleſs yen can reme 
it for the future. I obſerve, there were two reaſons 
why this Grand- Jury were ſo extrajudicially diſ- 
charged; one, becauſe they would — have 
reſented the Duke of York for a Papiſt; the other, 
Lan they preſented a Petition to be deliver'd 
to the King for the ſitting of the Parliament, which 
they ſaid it was not their buſineſs to deliver. Though 
1 cannot but obſerve, how upon other occaſions 
did receive Petitions, and delivered them to the 
King z and all the difference was, that the Petitions 
ſo delivered, were againſt fittings Parliament. The 
truth is, I cannot much condemn them for it z for 
if they were guilty of ſuch crimes as the witneſſes 
have this day given you information of, I think 
had no reaſon to further Petitions for the ſitting of 
a Parliament. But, Sir, this buſineſs will need a 
further Information, and therefore, I humbly pray 
it may be referred to a Committee. 


Mr. Speaker, Sir, I think we are come to the 
old times again, I ben the Judges pretended they 
had a rule of Government, as well as a rule 
Law; and they have acted accordingly. If they 
did never read Magna-Cbhartsa, I chink they are 
are not fit to be Judges; if they have read Magna 
Charts, and do thus ſo contrary, they deſerve a 
ſevere chaſtiſement. To diſcharge Grand- Juries of 
rpoſe to diſappoint them of making their pre- 
tments, is to deprive the Subject of the greateſt 
benefit and ſecurity the Law hath provided for them, 
if the Judges, inftead of afling by Law, ſhall be 
acied by their ambition, and endeavour 10 get pro- 
motions rather by worſhipping the riſing Sun, than by 


doing Juſtice; this Nation will ſoon be teduced to a 
miferable 


miſerable condition. Suppoſe that after the diſ- 
charge of this Grand-Jury, ſome Perſon had of- 
fered to preſent ſome Murder, Treaſon, or other 
capital crime, for want of the Grand-Jury, there 
would have been a failure of Juſtice, As faults 
committed by Judges are of more dangerous conſe- 
quence than others to the publick, ſo there do not 
want precedents of ſeverer chaſtiſements for them 
than for others, I humbly move you firſt to paſs 
a Vote upon this bufineſs of diſcharging Grand- Ju- 
riesz and then to appoint a Committee to examine 
the miſcarriages of the Judges in Weſtminſter- ball, 
and to report the ſame with all ſpeed to you. 


Mr. S. Titus. 


Mr. Speaker, Sir, As it hath been obſerved that 
this buſineſs has ſome reference to the Proclama- 
tion, fo I believe there is ſomething of the plot in it 
too. And therefore, I think if this Plot do not go on, 

it will bave the worſt luck that ever Plot bad; 
ſeeing the Judges, as well as moſt other perſons in 
publick places, have given it as much aſſiſtance as 
they could, But whereas ſome have fpoken ill of 
theſe Judges, I deſire to fpeak well of them in one 
ching: I am confident they have herein ſhewed 
themſelves grateful to their benefactors; for I do 
believe that ſome of them were preferr'd to their 
— of purpoſe, becauſe they ſhould do what they 

ave done. Laws of themſelves are but dead let- 
ters: unleſs you can ſecure the execution as well of 
thoſe you have already, as of thoſe you are now 
22 we ſhall ſpend our time to little purpoſe. 


Therefore I ſecond the motion that hath been made 


for a Vote, to declare the ſenſe of the houſe as to 
the diſcharging of Grand-Juries, and for referring 
the further examination to a committee. 


Mr. V. Sac beverel. 


Mr. Speaker, Sir the buſineſs of this debate, is a 
great inſtance of our ſick and languiſhing condition. 
As our Ships, Forts, and Caſtles are for ſecuring 
us from the danger of our Enemies from abroad, 
ſo our Laws from our enemies at home ; and if com- 
mitted to ſuch perſons as will turn their ſtrength 
upon us, are equally dangerous. Sir, We all know 
how the Government of Scotland bath been quite al- 
tered fince bis Majeſty's Reftauration, by ſome Laws 
made there ; pray let us have a care that ours be not 
altered by the corrupt proceedings of Judges, leſt we be 
reduced to the ſame weak condition of defending our- 
_ ſelves againſt Popery and arbitrary Government bere, 
that they are there. It Judges can thus prevent the 
nalties of the Law, by diſcharging Grand- Juries 
* they have made their preſentments, and can 
make Laws by their Rules of Court, I think the 
Government may ſoon be ſubverted ; and therefore, 
that it is high time for this Houſe to ſpeak with thoſe 
Gentlemen, In former times ſeveral Judges have 
been impeached, and hanged too, for leſs crimes 
than theſe ; and the reaſon was, becauſe they had 
broke the King's oath as well as their own. If what 
hath been ſaid of ſome of theſe Judges be fully pro- 
ved, they ſhall not want my Vote to inflict on 
them the ſame chaſtiſement. The truth is, Sir, I 
know not how the ill conſequences we juſtly fear 
from Judges, can be prevented, as long as they are 
made durante beneplacito, and have ſuch dependen- 
cies as they have. But this muſt be a work of 
time: in order to remedy our preſent grievances, 
let us paſs a Vote upon this buſineſs of diſcharging 


480 34 Proceedings againſt 


Sir W. Scroggs, 32 Car, II. 


Grand- Juries, and that it may be penn'd as the caſe. 
deſerves. If you pleaſe, let it be drawn up by a 
Committee, that may withdraw for that purpoſe; 
and let there be alſo one appointed to examine the 
miſcarriage of the Judges. 15 


Mr. H. Powell. 


Mr. Speaker, Sir, I would beg leave to obſerve 
to you, becauſe I think it may be neceſſary to be 
conſidered by your Committee, what an opinion was 
given not long ſince by ſome of theſe Judges about 
Printing; which was, that Printing ot News might 
be prohibited by Law, and accordingly-a Proclama- 
tion iſſued out, I will not take on me to cenſure 
the opinion as illegal, but leave it to your further 
con "% mare But 1 remember there was a con- 
ſultation beld by the Judges a little before, and they 
gave their opinion, that they knew not of any way to 
prevent Printing by Law, becauſe the Ad for thas 
purpoſe was expired. Upon which, ſome Judges were 
put out, and new ones Put in, and then this other 
opinion was given. Theſe things are worthy of a ſe- 
rjous examination: for if Treaſurers may raiſe 
money by ſhutting up the Exchequer, borrowing of 
the Bankers, or retrenchments; and the Judges 
make new Laws by an ill conſtruftion, or an ill 
execution of the old ones; IL conclude, that Parlia- 
ments will ſoon be found uſeleſs, and the liberty 
of the people an inconvenience to the Government. 
And therefore, I think, Sir, you have been well 
moved to endeavour to paſs your cenſure on ſome 
of theſe illegal proceedings by a Vote, and to refer 
the farther conſideration to a Committe. 


Sir Francis Minington. | 

Mr. Speaker, In the front of Magna Charca it is 
ſaid, Nulli negabimus, nulli deferemus Tuſtitiam ; 
we will defer or deny Juſtice to no man: ta this the 
King is ſworn, and with this the Judges are entruſted 
by their Oaths. I admire what they can ſay for 
themſelves : if they have not read this Law, they 
are not fit to fit upon the Bench; and if they have, 
I had almoſt ſaid, they deſerve to loſe their heads. 

Mr. Speaker, The ſtate of this poor Nation is to 
be deplored, that in almoſt all ages, the Judges, 
who ought to be preſervers of the Laws have endea- 


_ vour'd to deftroy them; and that to pleaſe a Court- 


faction, they have by treachery attempted to break 
the bonds afunder of Magna Charia, the great 
treaſury of our peace. It was no ſooner pais'd, 
but a Chief-Juſtice (Hubert de Burg) in that day, 
. the King he was not bound by it, becauſe 
was under age, when it was paſs'd. But this 
ſort of inſolence the next Parliament reſented, to the 
ruin of the pernicious Chief · Juſtice.” In the time of 
Richard II. an unthinking diſſolute Prince, there 
were Judges that did inſinuate into the King, that 
the Parliament were only his creatures, and depend- 
ed on his will, and not on the fundamental conſti- 
tutions of the Land; which treacherous advice 
ved the ruin of the King: and for which all thoſe 
evil Inſtruments were brought to Juſtice, In his 
late Majeſty's time, bis misfortunes were occafion*d 
chiefly by the carruptions of the long Robe; his 
Judges by an extrajudicial opinion gave the King 
power to raiſe money upon an extraordinary occa- 


ſion without Parliament, and made the King jud 


of ſuch occaſions : Charity prompts -me to thin 
they thought this a ſervice to the King, but the 


ſad conſequences of it may convince al — 


5 
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that every illegal act weakens the Royal Intereſt; 
and to endeavour to introduce abfolute Dominion 
in theſe Realms, is the worſt of Treaſons: becauſe 
whilſt ir bears the face of friendſhip to the King, 
and deſigns to be for his ſervice, it never fails of 
the contrary effect. 

The two great Pillars of the Government, are 
Parliaments and Juries; it is this gives us the ti- 
tle of freeborn Engliſhmen, For my notion of 
free Engliſhmen is this, that they are ruled by Laws 
of their own making, and tried by men of the 
ſame condition with themſelves. The two great and 
undoubted privileges of the people, have been lately 
invaded by the Judges that now fit in Veſtminſter- 
ball; they have eſpouſed Proclamation againſt Law; 
they have diſcountenanced and oppoſed ſeveral le- 
gal Acts, that rended to the fitting of this honour- 
able Houſe, they have graſped the legiſlative Pow- 
er into their own hands, as in that inſtance of Print- 
ing z the Parliament was conſidering that matter, 
but they in the interim made their private opinion 
to be law, to — the judgment of chis Houſe: 
They have diſcharged Grand Juries, on purpoſe to 
quell their preſentments, and ſhelter great Cri- 
minals from Juſtice ; and when Juries have pre- 
ſented their opinion for the fitting of this Parlia- 
ment, they have in diſdain thrown them at their 
feet, and told them they would be no meſſengers to 
carry ſuch Petitions ; and yet in a few days after, 
have encourag'd all that would ſpit their venom a- 
gainſt the Government: they have ſerv'd an igno- 
rant and arbitrary faction, and been the meſſengers 
of abhorrences to the King, ; 

Mr. Speaker ; What we have now to do, is to 
load them with ſhame, who bid defiance to the 
Law ; they are guilty of crimes againſt Nature, a- 
gainſt the King, againſt their Knowledge, and a- 
gainſt Poſteriry. The whole frame of Nature doth 
loudly and daily petition to God their Creator; and 
Kings like God, may be addreſs'd to in like manner 
by petition, not command. They likewiſe knew 
it was lawful to petition ; Ignorance can be no Plea, 
and their knowledge aggravates their crimes ; the 
children unborn are bound to curſe ſuch proceed- 
ings, for twas not Petitioning, but Parliaments 
they abhorr'd. The Atheiſt pleads againſt a God, 
not that he diſbelieves a Deity, but would have it 
ſo. . Trefilian and Belknap were Judges too; their 
Learning gave them honour, but their Villanies made 
their exit by a Rope. The end of my motion there- 
fore is, that we may addreſs warmly to our Prince 
againſt them; let us ſettle a Committee to enquire 
into their crimes, and not fail of doing Juſtice u 
on them that have preverted it; let us purge the 
Fountain, and the Streams will iſſue pure. 


Then the Houſe agreed to the following 
Reſolutions, 


Reſolved, That the diſcharging of a Grand- 
any Judge, before the end of L Term, Ae, — 
Seffions, while matters are under their confideration, 
and not preſented, is arbitrary, illegal, ive 
to public Juſtice, a manifeſt violation of his Oath, 
and is a means to ſubvert the fundamental Laws of 
this Kingdom. | 

Reſolved, That a Committee be appoi 
the Proceedings of the Fudges in Weſtminſter-hall, 
and report {he ſame, with their opinion therein 10 
the Houſe, 


This Report is printed in Stare-T rials, Vol III. page 218, but without the Impeachment and Anſwer of the Lord Chiefs 
Juſtice Scroggs, or the Debates in Parliament; fo that to make this Proceeding complete, we have printed the Report here 


Qqq 


again, that Gentlemen may ſee the whole at one view. 
Vol. VII. 


to examine - 


of Commons. 48 1 


Whereupon a Committee was appointed, and 
they ſat ſeveral days, and then made the following 
Report. | | 


o 


The Report of the Committee of the Houſe 
of Commons, appointed to examine the 


Proceedings of the Judges, &c. Thurſday 
Dec. 23, 1680 *. : ates 


HIS Committee being inform'd, that in 

Trinity-Term laſt, the Court of King's-Bench 
diſcharg'd the Grand- Jury, that ſerv'd for the hun- 
dred of Oſſuſſton, in the County of Middleſex, in a 
very unuſual manner; proceeded to enquire into the 
ſame, and found by the information of Charles Um- 
freville, Eſq; Foreman of the ſaid Jury, Edtvard 
Proby, Henry Gerard, and Jobn Smith, Gentlemen, 
alſo of the ſaid Jury, That on the 21 of Jane laſt, 
the Conſtables attending the ſaid Jury, were found 
defective, in not preſenting the Papiſts as they 
ought, and thereupon were ordered by the ſaid Jury 
to make further preſentments of them on the 26th 
following, on which day the Jury met for that pur- 
poſe ; when ſeveral Peers of this Realm, and other 
perſons of honour and quality, brought them a bill 
againſt James Duke of York, for not coming to 
Church : but ſome exceptions being taken to that 
bill, in that it did not ſet forth the ſaid Duke to be 
a Papiſt, ſome of the Jucy attended the ſaid per- 
ſons of quality to receive ſatisfaction therein. In 
the mean time, and about an hour after they had 
received the ſaid bill, ſome of the Jury attended the 
Court of King s- Bench with a Petition, which they 
deſired. the Court to preſent in their name unto his 
Majeſty for the fitting of this Parliament, Upon 
which, the Lord Chief - Juſtice Scroggs railed many 
ſcruples, and on pretence that they were not all in 
Court (tho? twenty of the Jury had ſubſcrib'd the 
Petition) ſent for them, ſaying he would diſpatch 
them preſently. The Jury being come, and their 
names called over, they renewed their deſire that 
the Court would preſent their Petition : but the 
Chieſ- Juſtice aſk'd, if they had any bills? they an- 
ſwered, they had, but the Clerks were drawing them 
into form. Tens which, the Chief-Juſtice ſaid, they 
would not make two works of one buſineſs. And 
the Petition being read, he ſaid this was no article 
of their charge, nor was there any Act of Parliament 
that required the Court to deliver the Grand-Jury's 
Petitions : That there was a Proclamation about 
them; and that it was not reaſonable the Court 
ſhould be obliged to run on their errands ; and he 
thought it much, that they ſhould come with a 
Petition to alter the King's mind declared in the 
News-Book. The Jury ſaid, they did it not to 
impoſe on the Court, but (as other Juries had done) 
with all ſubmiſſion they deſfired-it : but the Court 
refuſed, bidding the Cryer return them their Peti- 
tion. And Mr. Juſtice Jones told them, they had 
meddled with matters of State, not given them in 
charge, but preſented no bills of the matters given 
in charge. They anſwered as before, they had ma- 
ny before them, that would be ready in due time. 
Notwithſtanding which, the ſaid Juſtice Jones told 
them, they were diſcharged from further ſervice, 
But Philip Ward (the Clerk that attended the ſaid 
Jury) cried out, No, no, they have many bills be. 
fore them ; for which the Court underſtanding (as 
it ſeems to this Committee) a ſecret reaſon, which 


the 
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the Clerk did not, reproved him, aſking if he or 
they were to give the rule there ? the Cryer then told 
the Court, they would not receive their Petition; the 
Chief- Juſtice bid him let it alone, ſo it was left there, 
and the Jury returned to the Court houſe, and there 
found ſeveral Conſtables with Preſentments of Papiſts 
and other offenders, as the Jury had directed them 
on the 2 1ſt before; but could not now receive the 
ſaidpreſentments, being diſcharged. Whereby much 
buſineſs was obſtructed, tho? none of the ſaid Infor- 
mants ever knew the ſaid Jury diſcharged before 
the laſt day of the Term, which was not till four 
days after. And it further appeareth to the Com- 
mittce, by the evidences of Samuel Aſftry, Jaſper 
Waterhouſe, and Philip Ward, Clerks, that have 
long ſerved in the ſaid Court, that they were much 
ſurprized at the ſaid diſcharging of the Jury, in 
that it was never done in their memory before; and 
the rather, becauſe the ſaid Waterbouſe as Seconda- 
ry, conſtantly enters on that Grand-Jury's paper, 
that the laſt day of the Term is given them to re- 
turn their verdict on, as the laſt day but one is gi- 
ven to the other two Grand-Juries of that County, 
which entry is as followeth : 


Trinit. 32 Car. II. 
Middleſex. Juratores habent diem ad veredictum ſuum 
7 reddendum uſq; diem Mercurii proxime 
$24 264 2 Poſt tres Septimanas ſane Trinitatis. 


Being the laſt day of the Term, and ſo in all 
the other Terms the laſt day is given; which 
makes it appear to this Committee, that they were 
not in truth diſcharged for not having their preſent- 
ments ready, ſince the Court had given them a lon- 
ger day, but only to obſtruct their further proceed- 
ings: and it appeareth by the evidence aforeſaid to 
this Committee, that the four Judges of that 
Court were preſent at the diſcharging of the ſaid 
Jury, and it did not appear that any of them did 
difſent therein; upon conſideration whereof, the 
Committee came to this reſolution : _ 

Reſolved, That it is the opinion of this Commit- 
tee, that the diſcharging of the Grand-Jury of the 
hundred of Oſſulſton in the County of Middleſex, 
by the Court of King's-Bench, in Trinity-Term laſt, 
before the laſt day of the Term, and before they 
had finiſhed their preſentments, was illegal, arbi- 

trary, and a high miſdeameanour. 
This Committee proceeded alſo to enquire into a 
rule of the Court of King*s- Bench, lately made a- 
gainſt the publiſhing of a Book, called The Weekly 
Packet of Advice from Rome; or, The Hiſtory of 
Popery : and Samuel Airy, Gent. examined there- 
upon, inform'd this Committee, that the Author 
of the ſaid Book, Henry Carr, had been informed 
againſt for the ſame, and had pleaded to the Infor- 
mation; but before it was tried, a rule was made 
on a motion, as he ſuppoſeth, againſt the ſaid 


Book: all the Judges of that Court (as he remem- 


bers) being preſent, and none diſſenting. The 
copy of which rule he gave into this Committee, 
and is as followeth : 


Dies Mercurii proxime poſt tres Septimanas 


ſantie Trinitatis. 
Regis. | | 
Ordinatum eft quod liber intitulat. The Week- 
ly Packet of Advice from Rome, or, The 
Hiſtory of Popery, non ulterius imprimatur 
vel publicetur per aliguam Perſonam quamcung ; 


Per. Cur. 


Anno 32. Car. 2. 


And this Committee admiring that Proteſtant 
Judges ſhould take offence agamit a Book whoſe 
chief deſign was to expoſe the cheats and foppery of 
Popery ; -enquired further into it, and found by the 
evidenceof Jane Curtis, that the ſaid Book had been 
licens'd for ſeveral months, that her huſband paid 
for the copy, and enter'd it in the Hall-book of 
the company. But for all this, ſhe could not pre- 
vail by theſe reaſons, with the Lord Chiet- Juſtice 
Screggs, to permit it any longer; who ſaid, twas 
a ſcandalous Libel, and againſt the King's Procla- 
mation, and he would ruin her if ever ſhe printed it 
any mote. And ſoon after ſhe was ſerved with the 
ſaid rule, as the Author, and other Printers were; 
and by the Author's evidence it appears, that he 
was taken and brought before the ſaid Chief-Jultice 
by his warrant above a year ſince, and _ his 
owning he writ part of that Book, the Chiet-Juſtice 
called him rogue and other ill names; ſaying, he 
would fill all the Goals in England with ſuch rogues, 
and pile them up as men do faggots, and ſo com- 
mitted him to priſon, refuſing ſufficient bail, and 
ſaying he would goal him, to put him to charges; 
and Ris Lordſhip obſerved his word punctually 
therein, forcing him to his Habeas Corpus, and then 
taking the ſame bail he refuſed - before, U 
which, this Committee came to this reſolution. 

Reſolved, That it is the opinion of the Committee, 
that the rule made by the Court of King's-Bench, in 
Trinity-Term laſt, againſt printing a Book, called 
The Weekly Packet of Advice from Rome, is illegal 
and arbitrary. 

And the Committee proceeded further, and upon 
Information that a very great latitude had been ta- 
ken of late by the Judges, in impoſing fines on the 

rſons found guilty before them, cauſed a tran- 

cript of all the fines impoſed by the King's-Bench 
ſince Zafter-Term, in the 28th of his Majeſty's 
Reign, to be brought before them, from the ſaid 
Court, by Samuel Aſtry, Gent. By peruſal of which, 
it appear d to this Committee, that the quality of 
the offence, and the ability of the perſon found 
guilty, have not been the meaſures that have deter- 
mined the quantity of many of theſe fines ; which 
being ſo very numerous, the Committee refer them- 
ſelves to thoſe Records as to the general, inſtancing 
in ſome particulars, as follow : 

Upon Joſeph Brown of London, Gent. 
on an Information for publiſhing a print- T*ivit. 29. 
ed Book, called The Jong Parliament ©" © 
diſſolved; in which is ſet forth theſe words : Nor 
let any man think it ſtrange, that we account it Trea- 
ſon for you to fit and aft contrary to our Laws, for 
if in the firſt Parliament of Richard II. Grimes and 
Weſton for lack of courage only were adjudged guilty 
of High-Treaſon for ſurrendering the places committed 
to their truſt ; how much more you, if you turn Rene- 
gadoes to the people that intruſted you, and as much as 
in you lie ſurrender not a little pitiful Caſtle or two, 
but all the legal defence the people of England have for 
their lives, liberties and properties at once! Neither 
let the vain perſuaſion delude you, that no precedent can 
be found, that one En gl iſh Parliament hath hang d up 
another; though peradventure even that may be proved 
a miſtake : for an unprecedented crime calls for an un- 
precedented puniſhment ; and if you ſhall be ſo wicked to 
do the one, or rather endeavour to do, (for now you 
are no _ a Parliament) what ground of confidence 
you can have that none will be found ſo worthy to-do 
the other, we cannot underſtand: and do faithfully 

promiſe, 
4 
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promiſe, if your umworthineſs provoke us to it, that 
we will uſe our boneft and utmoſt endeavours (when> 
ever a new Parliament ſhall be called) to thuſe ſuch 
as may comvince you vf your miſtake : The old and in- 
fallible obſervation, That Parliaments are the pulſe 
of the People, Hall hoſe its efteem ; or you will find, 
that this your preſumption' was overfond; bowever, 
it argues but a bad mind, to fin, becauſe it's believed 
it ſhall not be puniſhed. The Judgment was, that 
he be fined 1000 marks, be bound to the good be- 
haviour for ſeven years, and his Name ſtruck out 
of the Roll of the Attorneys, without any offence 
alledged in his ſaid vocation. And the publiſhing 
the Libel conſiſted only in ſuperſeribing a: Pacquet, 
with this incloſed, to the Eaſt - Indies. Which 
Fine he not being able to pay, (living only upon 
his practice) he lay in priſon for three years, till 
his Majeſty graciouſly pardoned him,' and recom- 
mended him to be reſtored to his place again of 
Attorney, by his warrant dated the 1 5th of Decem- 
ber, 1679. Notwithſtanding which, he has not yet 
obtained the ſaid reſtoration from the Court of 
King s- Bench. 5 
Hill. 29 & 30. 
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Upon Jobn Harrington of London, 
Gent. for ſpeaking theſe words, laid 
in Latin thus: Qud noſtra Guberna- 
tio de tribus ſtatibus conſiſtibat, & ji Rebellio eveniret 
in 0, & non accideret contra ommes tres ftatus, 
non eſt Rebellio. A Fine of 1000 J. ſureties for the 
good behaviour for ſeven years, and to recant the 
words in open Court; which Fine he was in no ca- 
pacity of ever paying. | 
| Upon Benjamin Harris of London, 
22 & 32. Stationer, on an information for 
25 printing a Book, called An Appeal 
from the Country to the City, ſetting forth theſe 
words: We in the Country bave done our parts, in 
chufing for the generality good Members to ſerve in 
Parliament: but if (as our two laſt Parliaments were) 
they muſt be diſſolved or prorogued whenever they come 
to redreſs tht grievances of the ſubjett, we may be pi- 
tied, not blamed, if the Plot takes effeft ; and in all 
probability it will. Our Parliaments are not then to 
be condemned, for that their not being ſuffered to fit, 
occafioned it. Judgment to pay 500 /, Fine, ſtand 
on the Pillory an hour, and give ſureties for 
good behaviour for three years. And the ſaid Ben- 
 Jamin Harris informed this Committee, That the 
Lord Chief - Juſtice Scroggs prefs'd the . Court then 
to add to this Judgment, hĩs being publickly whipt; 
but Mr. Juſtice Pemberton holding up his hands in 
admiration at their ſeverity therein, Mr. Juſtice 
ones ' pronounced the Judgment aforeſaid; and 
he remains yet in priſon, unable to pay the ſaid 
Fine. 0 1 1 
Notwithſtanding which ſeverity in the caſes fore- 
mentioned, this Committee has obſerved the ſaid 
. Court has not-wanted in any other caſes an extraor- 
dinary compaſſion and mercy, though there ap- 
_ prared-no. publick reafon judicially in the Trial; as 
in particular: | nen ICT 
: Upon Thomas Knox,- principal, on 


Life of Dr. Oates, for Sodomy; and alſo againſt 
the Teſtimony of William Bedloe; a Eine of 200 
marks, a ycar's impriſonment, and to find ſureties 
for the good behaviour for three Yeurs. * © 
Upon Jobn Lane, for the ſame of- 
fence, a Fine of 100 marks, to ſtand 


in the Pillory for an hour, and to be 
impriſoned for one year. * 


Vor. VII. 


Eod. Ter. 


for 


an Indictment of Subornation and 
Conſpiracy againſt the Teſtimony and 


483 
Upon Jabn Tasborongh, Gent. on : 
an Indictment for Subornation of Ste- Par. 32 Car. 2. 
phen Dugdale, tending to overthrow | 
the whole diſcovery of the Plot: The ſaid Tasbo- 
rough being affirmed to be a perſon of good quality, 
a Fine of 100 J. . 1 
Upon Anne Price, for the ſame | 
offence, 200 IJ. | 
Upon Nathaniel} Thompfton and 
William Badcock, on an Information 


Eod. Ter. 


Trin. 32 Car. 2. 
rinting and. 5 a weekly Libel, called 
The True Domeſtick Intelligence, or, News both from 
City and Country, and known to be popiſhly affect- 
ed, a Fine of 3 J. G5. 8 d. on each of them. 

Upon Matthew Turner, Stationer, 


on an Information for vending and Eod. Ter. 
publiſhing a Book, called The Com- 


pendium; wherein the juſtice of the Nation in the 
late Trials of the Popiſh Conſpirators, even by 
ſome of theſe Judges themſelves, is highly arraign'd ; 


and all the witneſſes for the King horridly aſpers'd: 


And this being the common notorious popiſh book - 
ſeller of the Town, Judgment to pay a Fine of 100 


marks, and is ſaid to be our of priſon already. 


Upon Loveland, on an In- 
dict ment for a notorious Conſpiracy Trin. 32 Car. 2. 
and Subordination againſt the Life 
and Honour of the Duke of Buckingham, for Sodo- 
my, a Fine of 3 J. and to ſtand an hour in the Pil- 
lory. - 
Upon Edward Chriſtian, Eſq; for 
the ſame offence; a Fine of 100 Mich. 32 Car. 2. 
marks, and to ſtand an -hour in the 
Pillory. And upon Arthur Obrian, for the ſame 


offence 3 a Fine of 20 marks, and to ſtand an hour 
in the Pillory. | | 


Upon conſideration whereof, this Committee 
came to this Reſolution : | 

Reſolved, That it is the opinion of this Commit- 
tee, that the Court of King's-Bench in the impoſi- 
tion of Fines on Offenders of late years) hath acted 


-arbitrarily, illegally and partially, favouring Papiſts, 


and Perſons popiſhly affected, and exceſſively op- 
preſſing his Majeſty's proteſtant ſubjects. * 


And this Committee being informed, That ſe- 
veral of his Majeſty's ſubjects had been committed 
for crimes bailable by Law, although they then 
tendered ſufficient ſureties, which were refuſed, 
only to put them to vexation and charge; proceed- 
ed to inquire into the ſame, and found that not on- 
ly the forementioned Henry Carr, had been fo re- 
uſed the common right of a ſubject, as is above- 
ſaid ; but that George Broome, being a Conſtable 
laſt year in London, and committing ſome of the 
Lord Chief-Juſtice Scroges's ſervants, for great diſ- 
orders, accprding to his duty, he was in few days 
arreſted by a Tipſtaff, without any London Conſta- 


ble, and carried before the ſaid Chief-Juſtice, by 


his warrant, to anſwer for the ſaid committing” of 
thoſe perſons aboveſaid ; but being there, was ac- 
cuſed of having ſpoken irreverently of the ſaid Chief- 
Juſtice, and an affidavit read to him to that pur- 
poſe ; and was falſely (as the ſaid George Broome af- 
firms) ſworn againſt, by two perſons that uſe to be 
common bail in that Court, and of very ill reputa- 
tion, Upon which, he was committed to the 
King*s-Bench, though he then tendred two able citi- 
zens and common-council-men of London to be his 
bail: And he was forc'd to bring his Habeas Cor- 
pus, to his great charge, before he came out; when 


2442 . ch 
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the Marſhal, Mr. Cooling, exacted 51. of him, of 
which he complained to the Chief-Juſtice, but had 
no other anſwer, but he might take his remedy at 
law. But the ſaid Marſhal fearing he ſhould be 
queſtioned, reſtored him two Guineas of it. 

And further this Committee was informed, by 
Francis Smith, bookſeller, That about Michaeimas 
was twelve-month he was brought before the ſaid 
Chief-Juſtice, by his warrant, and charged by the 
meſſenger, Robert Stephens, That he had ſeen ſome 
parcels of a Pamphlet, called Obſervations on Sir 
George Wakeman's Trial, in his Shop: Upon 
which the Chief-Juſtice told him, he would make 
him an example, uſe him like a boor in France, 
and pile him and all the bookſellers and printers up 
in priſon, like faggots: and ſo committed him to 
the King's-Bench, ſwearing and curſing at him in 
great fury. And when he tendred three ſufficient 
citizens of London for his bail, alledging, impri- 
ſonment in his circumſtances would be his utter 
ruin; the Chief-Juſtice replied, the citizens look- 
ed like ſufficient perſons, but he would take no 

bail: And ſo he was forced to come out by a 
Habeas Corpus, and was afterwards informed againſt 
- for the ſame matter, to his great charge and vexa- 
tion. And a while after Francis. (the Son of the 
ſaid Francis Smith) was committed by the ſaid 
Chief-Juſtice, and bail refuſed, for ſelling a Pam- 
phlet, called I New-Year's Gift for the ſaid Chief- 
Juſtice, to a coffee-houſe ; and he declared to 
them he would take no bail, for he would ruin 
them all, - 

And further it appeared to this Committee, that 
the ſaid Chief-Juſtice (about OFober was twelve- 
month) committed in like manner Jane Curtis, ſhe 
having a huſband and children, for ſelling a book, 
called A Satyr againſt Injuſtice ; which his Lordſhip 
called a Libel againſt him : And her friends ten- 
dering ſufficient bail, and deſiring him to have 
mercy upon her poverty and condition, he ſwore by 
the name of God ſhe ſhould go to priſon ; and he 
would ſhew hcr no more mercy than they could ex- 

from a wolf that came to devour them ; and 
might bring her Habeas Corpus, and come out 
ſo ; which ſhe was forced to do, and after informed 
. againſt and proſecuted, to her utter ruin, four or 
five Terms after. | | 
In like manner, it appeared to this Committee, 
that about that time alſo, Edward Berry, Stationer, 
of Gray's-Inn, was committed by the ſaid Chief- 
- Juſtice, being accuſed of ſelling The Ob/ervations on 
Sir George Wakeman's Trial : and though he ten- 
dered 1000 J. bail, yet the Chief - Juſtice ſaid, he 
would take no bail, he ſhould go to priſon, and 
come out according to Law. And after he, with 
much trouble and charge, got out by a Habeas Cor- 
pus, he was forced by himſelf, or his Attorney, to 
attend five Terms before he could be diſcharged, 
though no information was exhibited againſt him in 
all that time. In conſideration whereof, and of 
. others of the like nature (too tedious here to relate) 
this Committee came to this Reſolution ; 
Reſolved, That it is the opinion of this Commit- 
tee, That the refuſing ſufficient bail in theſe caſes, 
 Wherein the perſons committed were bailable by law, 
was illegal; and a high breach of the liberty of the 
ſubject. 40 


And this committee being informed of an extra- 
ordinary kind of a charge, given at the laſt A ſuzes 
at King ſton, in the County of Surry, by Mr. Baron 
Weſton, and proceeding to examine ſeveral perſons 
then and there preſent; it was made appear to this 
committee, by the teſtimony of John Cole, Richard 
Mayo, and John Pieroe, Gentlemen, and others; 
ſome of whom put down the ſaid Baron's words in 
writing, immediately; that part of the ſaid charge 
was to this effect: He inveighed very much againſt 
Farel, Luther, Calvin, and Zuinglius, condemning, 
them as authors of the Reformation, which was a- 
gainſt their Princes minds : and then adding to this 

rpoſe ; *©* Zuinglius ſet up his fanaticiſm, and 
« Calvin built on that bleſſed foundation; and to 
© fpeak truth, all his diſciples are ſeaſoned with 
« ſuch a ſharpneſs of ſpirit, that it much concerns 
«© Magiſtrates to keep a ſtrait hand over them; and 
«© now they are reſtleſs, amuſing us with fears, 
and nothing will ſerve them but a Parliament. 
For my „I know no repreſentative of the 
© Nation but the King; all power centers in him: 
« Tis true, he does intruſt it with his Miniſters, 
4 but he is the ſole Repreſentative ; and i'faith, he 
© he has wiſdom enough to intruſt it no more in 
e theſe men, who have given us ſuch late examples 
&© of their wiſdom and faithfulneſs.” And this 
committee taking the ſaid matter ifito their conſide- 
ration, came to this Reſolution ; 

Reſolved, That it is the opinion of this commit- 
tee, that the ſaid expreſſions in the charge given by 
the ſaid Baron //eſton, were a ſcandal to the Refor- 
mation, in derogation -of the rights and privileges 
of Parliaments, and tending to raiſe diſcord be- 
tween his Majeſty and his ſubjects. vt 

And this committee. being informed by ſeveral 
Printers and Bookſellers, of great trouble and vexa- 
tion given them unjuſtly, by one Robert Stephens, 
called a meſſenger of the Preſs ; the ſaid Stephens 
being examined by this committee, by what autho- 
rity he had proceeded in that manner, produced 
two warrants under the hand and ſeal of the. Chief- 
Juſtice Scroggs, which were in hæc verba. | 
Angl. ſſ. JJJHEREAS there are divers ill-diſ- 

poſed perſons, who do daily print and 
publiſh many ſeditious and treaſonable Books and Pam- 
phlets, endeavouring thereby to diſpoſe the minds of 
bis Majeſty's ſubjetts to ſedition and rebellion : And 
alſo infamous - Libels, refleFing upon particular per- 
ſons, to the great ſcandal of his Majeſty's Government. 
For francs whereof, his Majeſty bath lately iſſued 
out his royal Proclamation : And for the more ſpeedy 
ſuppreſſing the ſaid ſeditiaus Books, Libels, and Pam- 
pblets, and to the end, that the Authors and Publiſhers 
thereof may be brought to their puniſhment : 

Theſe are to will and require you, and in his Maje- 
ys name to charge, and command you, and every of you, 
upon fight — to be aiding and aſſiſting to Robert 
Stephens, meſſenger of the Preſs, in the ſeizing on all 
ſuch Books and Pampblets as aforeſaid, as be ſhall be 
informed of, in any Bookſellers of Printers Shops or 
Warehouſes, or elſewhere, whatſoever to the end 
they may be diſpoſed as to Law ſhall appertain. 
Alſo if you ſhall be informed of the Authors, Printers 
or Publiſhers of ſuch Books or Pamphlets as are above- 
mentioned, you are to apprebend them, and bare them 


before one of his Majefty"s Juſtices of the Peace, ta be 


Pro- 


1680. 


proceeded againſt according to Law. Dated this 291 
day of November, 1679. c 


To Robert St meſſenger of the 
Preſs; and to all Mayors, She- 
riffs, Bailiffs, Conſtables, and all 
other Officers and Miniſters whom 


theſe may concern. | 
W. SCROGGS. 


Angl. ſſ. W HERE AS the King's Majeſty hath 
lately iſſued out his Proclamation for 

ſuppreſſing the Printing and Publiſhing unlicenced 
News-Books, and Pamphlets of News: Notwith- 
ſtanding which, there are divers perſons who do daily 
print aud publiſh ſuch unlicenſed Books and Pampblets : 
Theſe are therefore to will and require you, and in 


Bis Majeſty's Name to charge and command you, and 


every of you, from time to time, and at all times, /0 
often as you ſhall be thereunto required, to be aiding 
and aſſiſting to Robert Stephens, meſſenger of the 
Preſs, in the ſeizing "of all ſuch Books and Pampblets 
as aforeſaid, as he ſhall be informed of, in any Book- 
feller*s Shop, or Printer's Shop or Ware-bouſes, or 
elſetobere ww. at/orver, to the end they may be diſpoſed 
f as to Law ſhall appertain. Likewiſe, if you ſhall 
informed of the Authors, Printers or Publiſhers of 
ſuch Books or Pampblets, you are to apprehend them, 
and have them before Me or one of his Majefly's Ju / 
tices of the Peace, to be proceeded againſt as to Law 
ſhall appertain. Dated this 28th Day of May, 


Anno Dom. 1680, 


To all Mayors, Sheriffs, Bailiffs, 
Conſtables, and all other Officers 
and Miniſters whom theſe may 


concern. 

; VM. $CROGGS. 

To Robert Stephens, meſ- LOS 
ſenger of the Preſs. 


Upon view. whereof this Committee came to 


this Reſolution ; 


Reſolved, That it is the Opinion of this commit- 
tee, that the ſaid warrants are arbitrary and il- 

_ 
2 this committee being informed of certain 
ſcandalous diſcourſes, ſaid to be uttered in publick 
places by the Lord Chief Juſtice Scroggs, proceeded 
to examine Sir Robert Atkins, late one of the 
Juſtices of the Common-Pleas, concerning the 
ſame; by whom it a That at a Seſſions- 
dinner at the O/d-Bailey, in the Mayoralty of Sir 


" Robert Clayton, who was then preſent; the ſaid 


Chief Juſtice took occaſion to ſpeak voy much 
againſt petitioning, condemning it as reſembling 
41, as factious and tending to rebellion, or to that 
effect; to which the ſaid Sir Robert Atkyus made 


no reply, ſuſpecting he waited for ſome advantage 


over him. But the Chief Juſtice continuing and 
preſſing him with the ſaid diſcourſe, he began to 
juſtify peticipning as the right of the people ; eſpe- 
cially for the ſitting of a Parliament, which the 
Law requires, if it be done with modeſty and re- 
ſpet. Upon which the Chief Juſtice fell into a 


great paſſion z and there is ſame reaſon to believe, 


that ſoon after he made an ill repreſentation of what 
the ſaid Sir Robert had then ſpoke, unto his Maje- 
. And this committee was further informed, 
that the ſaid Sir Robert Atkyns being in circuit with 
the ſaid Chief Juſtice, at Summer Aſſizes was 
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twelve · month, at Monmouth, (Mr. Arnold, Mr. 
Price, and Mr. Bedloe being then in company) 
the Chief Juſtice fell ſeverely, in publick, upon 
Mr. Bedloe; taking off the credit of his evidence, 
and alledging he had over-ſhot himſelf in it, or to 
that effect; very much to the diſparagement of his 
teſtimony. And the ſaid Sir Robert defending Mr. 
Bedlee's evidence and credit, he grew extreme angry 


and loud; ſaying to this effect, That be verily 


believed Langhorn died innocently. To which the 
ſaid Sir Robert replied, He wondered how he could 
think ſo, who had condemned him himſelf, and 
had not moved the King for a reprieve for him. 
All which matters of diſcourſe, this committee 
humbly ſubmit to the wiſdom and conſideration of 
this houſe, without taking upon them to give any 
Opinion therein. ; 
And this committee proceeded further to in- 
2 into ſome paſſages that happened at Lent Aſ- 
zes laſt for the County of Somerſet, at the trial of 
Thomas Dare, Gent. there, upon an Indict ment 
for ſaying falſly and ſeditiouſly, That the Subjes 
had but two means to redreſs their grievances, one by 
petitioning, the other by rebellion : and found, that 
though by his other diſcourſe, when he ſaid fo, 
that it appeared plainly he had no rebellious intent, 
in that he ſaid, Then God forbid there ſhould be a re- * 
bellion, be would be the firſt man to draw the feword 
againſt à Rebel; yet he was proſecuted with great 
violence: And having pleaded, Not guilty, he 
moved Mr. Juſtice- Jones, who then fat Judge 
there) that he might try it at the next Aſſizes; 
for that Mr. Searle, who was by at the ſpeaking of 


the words, and a material witneſs for his defence) 


was not then to be had, and an affidavit to that pur- 


| po was made and received. But the ſaid Juſtice 
0 


nes told him, That was a favour of the Court 
only, and he had not deſerved any favour, and ſo 
forced him to try it preſently. But the Jury, ap- 
pearing to be an extraordjnary one, provided on 
purpoſe, being all of perſons that had highly op- 
mou petitioning for the ſitting of this Parliamenr, 
e was adviſed to withdraw his plea; and the ſaid 
Juſtice Jones encouraged him ſo to do, he confeſt 
the words, denying any evil intention, and gave the 
ſaid Juſtice an account in writing, of the truth of 
the whole matter, and made a ſubmiſſion in Court, 


as he was directed by the ſaid Juſtice, who promiſed 


to recommend him to his Majeſty ; but impoſed . 


a fine of 500 J. on him, and to be bound to good 


behaviour for three years: Declaring alſo, That 


he was turned out from being a Common-Coun- 
ſellor of the Corporation of Taunton, in the ſaid 
County, on pretence of a clauſe in their Charter, 
giving ſuch a power to a Judge of Aſſize. And 
the ſaid Thomas Dare remains yet in priſon for the 
ſaid Fine; in which matter of the trial aforeſaid, 
this committee deſireth to refer itſelf to the judg- 
ment of this Houſe. | 


The Reſolutions of the Houſe of Commons upon the 
ſeid Report. 


1. That it is the Opinion of this Houſe, that the 
diſcharging of the Grand Jury of the hundred of 
Oſulſton, in the County of Midadleſex, by the Court 
of King's Bench, in Trinity Term laſt, before the 
laſt day of the Term ; and before they had finiſh- 
ed their preſentments, was arbitrary and illegal, 
deſtructive to publick Juſtice, a manifeſt violation 
of the oaths of the Judges of that Court, and a 

means 


means to ſubvert the fundamental Laws of this 
Kingdom, and to intrduce Poperx. 
2. That it is the Opinion of this Houſe, that the 
rule made by the Court of King*s Bench in Trinity 
Term laſt, againſt printing of a Book, called, The 
Weekly Pacquet of Advice from Rome, is illegal and 
arbitrary; thereby uſurping to themſelves legiſlative 
power, to the great diſcouragement of the Pro- 
teſtants, and for the countenancing of Prag. 
3. That it is the Opinion of this Houſe, that 
the Court of King's Bench, in the impoſition of fines 
on offenders of late years, have acted -arbitrarily, 
illegally and partially, favouring Papiſts, and per- 
. ſons . popiſhly affefted, and exceſſively oppreſling 
his Majcſty's Proteſtant ſubjects, * 
4. That it is the Qpinion of this Houſe, that the 


refuſing ſufficient bail in theſe caſes, wherein the . 


perſons committed were bailable by law, was ille- 
gal and a high breach of the liberties of the ſubject. 

5. Thar it is the Opinion of this Houſe, that the 
faid expreſſions in the charge given by the ſaid Ba- 
ron Weſton, were a ſcandal to the Reformation; and 
tending to raiſe diſcord between his Majeſty and his 
ſubjects, and to the ſubverſion of the ancient con- 
ſtitution of Parliaments, and of the Government 
of this Kingdom, 

6. That it is the opinion of this Houſe, that the 
ſaid warrants are arbitrary and illegal. 


The Reſolutions of the Commons, ſor the impeachment 
of the ſaid Judges. 

Reſolved, That Sir William Scroggs, Knt. Chief 
Juſtice to the Court of King's Bench, be impeached 
upon the ſaid report, and the reſolutions of the 

ouſe thereupon. 

Reſolved, That Sir Thomas Jones, one of the Ju- 
ſlices of the ſaid Court of King's Bench, be impeach- 
ed upon the ſaid report, and reſolutions of the 
Houſe thereupon. _ . 

Reſolved, That Sir ' Richard Weſton, one of the 
Barons of the Court of Exchequer, be impeached 
upon the ſaid report, and reſolutions of the Houſe 
thereupon. | 

. Ordered, That the Committee appointed to pre- 
pare an impeachment againſtSir Francis Nortb, Chief 
Juſtice of the Court of Common- Pleas, do prepare 
impeachments againſt the ſaid Sir William Scroggs, 
Sir Thomas Jones, and Sir Richard Weſton, upon 
the ſaid report and reſolutions. 

Ordered, That the ſaid report, and ſeveral re- 
ſolutions of this Houſe thereupon, be printed ; 
and that Mr. Speaker take care in the printing 
thereof, a-part from this day's otherVotess 


January 5, 168%, 'The Articles againſt Sir Wil- 
liam Scroggs, Chief Juſtice of the King's Bench, 
were read as follow: 


Articles of Impeachment of High Treaſon, 
and other great Crimes and Miſdemeanours, 
againſt Sir William Scroggs, Chief Juſtice 
of the Court of King's Bench, by the 
Commons in Parliament aſſembled, in their 
own Name, and in the Name of all the 
Commons of England. ; 


K Hat he the ſaid Sir William Scroggs, then 
| [ being Chief Juſtice of the Court of King's 
Bench, hath trairorouſly and wickedly endeavoured 
to ſubvert the fundamental Laws, and the eſta- 
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bliſhed Religion and Government of this Kingdom 
of England; and inſtead thereof, ro introdtice 
Popery, and an arbitrary and tyrannical Govern- 
ment, againſt Law ; which he has declared by di- 
vers traitorous and wicked Words, Opiniohs, Judg- 
ments, Practices and Actions. 

2. That the ſaid Sir William Scroggs, in Trinity 
Term laſt, being then Chief Juſtice of the ſaid 
Court, and having taken an oath duly to admini- 


ſter Juſtice, according to the Laws and Statutes of 


this Realm; in purſuance of his faid traitorous 
purpoſes, did, together with the reſt of the ſaid 
Juſtices of the ſame Court, ſeveral days before the 
end of the ſaid Term, in an arbitrary manner dif- 
charge the Grand Jury, which 'then ferved for the 
Hundred of Ofutfon, in the County of Middleſex, 
before they had made their Preſentments, or had 
found ſeveral Bills of Indictment which were then 
before them; whereof the faid Sir William Scroggs 
was then fully informed: and that the fame would 
be tendered to the Court upon the laſt day of the 
ſaid term; which day then was, and by the known 
courſe of the faid Court hath, always heretofore 
been given unto the faid Jury for the delivering 
in of their Bills and Preſentments: By which ſud- 
den and illegal diſcharge of the ſaid Jury, the 
courſe of Juſtice was ſtopped maliciouſſy and de- 
ſignedly, the Preſentments of many Papiſts and 
other offenders were obſtructed, and in particular, 
a Bill of Indictment againſt James Duke of York, 
for abſenting himſelf from Church, which was then 
before them, was prevented from being proceeded 
upon. . 5 
2. That whereas one Henry Carr had, for ſore 
time before publiſhed every week a certain Book, in- 
titled,” The weekly Pacquet of Advice from Rome, 
or the Hiſtory of Popery ; wherein the ſuperſtitions 
and cheats of the Church of Rome were from time 
to time expoſed ; he the ſaid Sir William Scroggs, 
then Chief Juſtice of the Couit of King's Bench, to- 
ether with the other Judges of the ſaid .Court, be- 
ore any legal conviction of the ſaid Carr of any 
crime, did in the ſame Trinity Term, in a moſt it- 
legal and arbitrary manner, make, and cauſe to be 
entered, a certain rule of that Court, againſt the 
printing of the ſaid Book, in hec Verba. 


, 


: 


Dies Mercurii proxime poſt tres Septimanas Sante 


Trinitatis, Anno 32 Car. 2 Regis. | 

OED e quod Liber intitulat* The week- 
ly Pacquet of Advice from Rome, or, The 

Hiſtory of Popery, Non ulterius imprimatur ve! 


Publicitur per aliquem perſonam quemcungue. | 
Per Cur 


And did cauſe the ſaid Carr, and, divers Printers 
and other perſons to be ſerved with the ſame; 
which faid Rule and other Proceedings were moſt 
apparently contrary to all Juſtice, in condemning, 
not only what had been Written without hearing 
the Parties, but alſo all that might for the future be 
written on that ſubje& ; a manifeſt countenancing of 
Popery and diſcouragement of Proteſtants, an open 
invaſion upon the right of the ſubje&, and an en- 
croaching and aſſuming to themſelves a legiſlative 

power and authority. . 
4. That the ſaid Sir William Scroggs, ſince he 
was made Chief Juſtice of the King's Bench, hath, 
together with the other Judges of the ſaid Court, 
molt notoriouſly departed from all rules of juſtice 
and equality, in the impoſition of fines upon per- 
a ſons 
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ſons convicted of miſdemeanours in the ſaid Court; 
and particularly in the Term of Eaſter laſt paſt, 
did openly declare in the ſaid Court, in the caſe of 
one Jeſſop, who was convicted of publiſhing falſe 
News, and was then to be fined, That he would 
have regard to perſons and their principles in im- 
poſing of fines, and would ſet a fine of goo J. on 
one perſon for the ſame offence, for the which he 
would not fine another 100/. And according to 
his ſaid unjuſt and arbitray declaration, he the ſaid 
Sir William Scroggs, together with the ſaid other 
Juſtices, did then impoſe a fine of 100/. upon the 
ſaid Jeſſop; although the ſaid 7eſſop had before 
that time proved one Herwit to be convicted as 
Author of the ſaid falſe News. And afterwards 
in the ſame Term, did fine the ſaid Hewit upon his 
ſaid conviction, only five marks. Nor hath the 
faid Sir William Scroggs, together with the other 
' Judges of the ſaid Court, had any regard to the 
nature of the offences or the ability of the perſons, 
in the impoſing of fines; but have been manifeſtly 
- partial and favourable to Papiſts, and perſons at- 
feed to, and promoting the popiſh Intereſt, in 
this time of imminent danger from them: And at 
the ſame time have moſt ſeverely and grievouſly 
oppreſſed his owe $* proteſtant ſubjects, as will 
appear upon view of the ſeveral Records of fines 
ſet in the ſaid Court. By which arbitrary, unjuſt, 
and partial proceedings, many of his Majeſty's 
liege people have been ruined, and Popery coun- 
tenanced under colour of juſtice; and all the miſ- 
chiefs and exceſſes of the Court of Star-Chamber, 
by Act of Parliament ſuppreſſed, have been again, 
in dire& oppoſition of the ſaid Law, introduced. 
5. That hi the ſaid Sir William Scroggs, for the 
further accompliſhing of his ſaid traitorous and 
wicked purpoſes, and deſigning to ſubject the Per- 
ſons as well as the Eſtates of his Majeſty's liege peo- 

le, to his lawleſs will and pleaſure, hath frequent- 
ly refuſed to-accept of bail, though the ſame were 
ſufficient, and legally tendered to him by many 
perſons accuſed before him only of ſuch crimes for 
which by law bail ought to have been taken, and 
divers of the ſaid perſons being only accuſed of of- 
fences againſt himſelf; declaring at the ſame time, 
that he refuſed bail, and committed them to goal 
only to put them to charges; and uſing ſuch furi- 
ous threats as were to the terrour of his Majeſty's 
ſubjects, and ſuch ſcandalous expreſſions as were a 
diſhonour to the Government, and to the dignity 
of his office. And particularly, that he the ſaid 
Sir William Scroggs did, in the year 1679, commit 
and detain in priſon, in ſuch unlawful manner, a- 
mong others, Henry Carr, George Broome, Edward 
Berry, Benjamin Harris, Francis Smith, ſen. Fran- 
cis Smith, jun. and Jane Curtis, citizens of London: 
Which proceedings of the ſaid Sir William Scroggs, 
are a high breach of the liberty of the ſubject, de- 
ſtructive to the fundamental laws of this Realm, 
contrary to the Petition of Right, and other Sta- 
tutes; and do manifeſtly tend to the introducing 
of arbitrary power. 

6. That he the ſaid Sir William Scroggs, in fur- 
ther oppreſſion of his Majeſty's liege people, hath, 
ſince his being made Chief -· Juſtice of the ſaid Court 
of King's-Bench, in an arbitrary manner, granted di- 
vers general warrants for attaching the perſons and 
ſeizing the goods of his Majeſty's ens; not na- 
med or deſcribed particularly in the faid warrants: 
By means — many of his Majeſty's ſubjects 
have been vexed, their houſes entered into, and 
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2 themſelves grievouſly oppreſſed, contrary to 
aw. / 

7. Whereas there hath been a horrid and dam- 
nable Plot contrived and carried on by the Papiſts; 
for the murthering the King, the ſubverſion of the 
Laws and Government of this Kingdom, and for 
the deſtruction of the proteſtant religion in the 
ſame; all which the ſaid Sir Milliam Scroggs well 
knew, having himſelf not only tried, but given 
Judgment againſt ſeveral of the offenders : Never- 
theleſs, the ſaid Sir William Scroggs did, at divers 
times and places, as well fitting in Court, as other- 
wiſe, openly defame and ſcandalize ſeveral of the 
witneſſes, who had proved the ſaid treaſons againſt 
divers of the conſpirators, and had given evidence 
againſt divers other perſons, who were then untried, 
and did endeavour to diſparage their evidence, and 
take off their credit. Whereby, as much as in him 
lay, he did traitorouſly and wickedly ſuppreſs and 
ſtifle the diſcovery of the ſaid popiſh Flot, and en- 
courage the conſpirators to proceed in the ſame, 
to the great and apparent danger of his Majeſty's 
ſacred life, and of the well-eſtabliſhed Govern- 
ment, and Religion of this Realm of England. 

8. Whereas the ſaid Sir William Scroggs, being 
advanced to be Chief-Juſtice of the Court of King's- 
Bench, ought by a ſober, grave and virtuous con- 
verſation, to have given a good example to the 
King's liege-people, and to demean himſelf an- 
ſwerable to the dignity of ſo eminent a Station; 
yet he the ſaid Sir William Scroggs, on the contra- 
ry, by his frequent and notorious Exceſſes and De- 
baucheries, and his prophane and atheiſtical Diſ- 
courſes, doth daily affront Almighty God, diſho- 
nour his Majeſty, give countenance and encou- 
ragement to all manner of vice and wickedneſs, 
and bring the higheſt ſcandal on the public Juſtice 
of the Kingdom. | ; © 

All which Words, Opinions and Actions of the 
ſaid Sir William Scroggs. were by him ſpoken and 
done, traitorouſly, wickedly falſly and maliciouſly, 
to alienate the hearts of the King's ſubjects from 
his Majeſty, and to ſet a diviſion between him and 
them; and to ſubvert the fundamental Laws, and 


the eſtabliſhed Religion and Government of this 


Kingdom, and to introduce Popery, and an arbi- 
trary and tyrannical Government, contrary to his 
own knowledge, and the known Laws of the 
Realm of England. And thereby he the ſaid Sir 
William Scroggs hath not only broken his own oath, 
but alſo, as far as in him lay; hath broken the 
King's oath to his people; whereof he the ſaid 
Sir William Scroggs, repreſenting his Majeſty in ſo 
high an office K. Juſtice, had the cuſtody: for 
which the ſaid Commons do impeach him the ſaid 
Sir William Scroggs, of the high Treaſon againſt 
our ſovereign Lord the King, and his Crown and 
Dignity, and other the high crimes and miſde- 
meanours aforeſaid. 

And the ſaid Commons, by proteſtation ſaving to 
themſelves the liberty of exhibiting at any time 
hereafter, any other accuſation or impeachment a- 
gainſt the ſaid Sir William Scroggs, and alſo of re- 
plying to the anſwer that he ſhall make thereumto, 
and of offering proofs of the premiſſes, or of any 
other impeachments or accuſations that ſhall be by 
them exhibited againſt him, as the caſe ſhall (accot= 
ding to the courſe of Parliament) require z do 
pray that the ſaid Sir William Scroggs, Chief: Juſtice 
of the Court of King's- Bench, may be to an- 
ſwer to all and every the Premiſſes, ways may be 

| com- 


8 Juſtice of this 


committed to ſafe cuſtody; and that ſuch proceed- 
ings, examinations, trials, and judgments may be 
upon him had and uſed, as is agreeable to Law and 


Juſtice, and the courſe of Parliaments. 


Reſolved, That the ſaid Sir William Scroggs be 
impeached upon the ſaid Articles. | 
Upon which the following Speeches were made. 


Sir Thomas Lee. 


Mr. Speaker; Sir, in my opinion, the matter 

contained in the laſt ſeven Articles, doth not anſwer 
the firſt Article nor the Title; for therein you ac- 
cuſe Sir William Scroggs in general words, of high 
Treaſon, the higheſt of crimes; and when you 
come to particulars, you inſtance the diſmiſſing of 
Grand Juries, prohibiting the printing of Pam- 

hlets, inequality in levying of fines, and the like, 
Bir, would not be underſtood to be an Advocate 
for the Lord Chief - Juſtice Scraggs; but I hope 
that as long as I ſit here, you will always give me 
leave to be an Advocate fe this Houſe ; which I 
cannot more ſignally demonſtrate, than by offering 
my opinion againſt every thing which I think will 
refle& upon the Juſtice or Prudence of the Houſe, 
or prove any hindrance to the finiſhing of thoſe 
great Affairs you have under debate. 

Sir, I am of opinion, that though all theſe things 
contained in theſe Articles ſhould be fully proved, 
they will not amount to treaſon; and although it 
be true that you do but impeach, and that the 
Lords are to judge, yet it is not agreeable to the 
ouſe, that the Articles ſhould be 
for Treaſon, unleſs you are well ſatisfied that you 
can make out that the matter contained in the Arti- 
cles is ſo: which I very much doubt. And there- 
fore I am of opinion, that the Articles ought only 
to be for high crimes and miſdemeanours; which 
TI am the more forward to preſs you earneſtly to, 
becauſe I am afraid if theſe Articles ſhould go for 
high Treaſon, it may occafion ſome diſpute with 
the Lords, who happily, if they do not conclude 
that the matter contained in the Articles amounts 
to treaſon, will not commit him, notwithſtanding 
their Order made in the Earl of Danby's caſe: And 
that may occaſion ſuck miſ-underſtandings as may 
hinder all other buſineſs. And alſo if you ſend it 
up for high treaſon, it may occaſion another diſ- 
pute with the Biſhops, whether they ſhall with- 
draw or no, when the Caſe comes to be tried. Up- 
on the whole matter, I think it will be much fafer 
that you make the Impeachment for high crimes 
and miſdemeanours only. 


Mr. Daniel Finch, (afterwards Earl of Nottingham.) 


Mr. Speaker ;,, Sir, my obligation to ſerve my 
Country, calls on me to give you my opinion 
in this matter, and not any Tindnef to my Lord 
Chief-Juſtice; for I can ſafely declare, that I do 
not think him fit for that eminent place now, be- 
cauſe indeed I never thought he was fit: So that 
what I ſhall ſay, proceeds from my kindneſs to the 
Publick, and particular obligations to this Houſe. 
I think we ought to be cautious how we increaſe 
Laws to take away our lives; our fore-fathers were 
very careful in it, as may appear by the Statute of 
25 Ed. 3. which was made to prevent the Judges 
from taking on them any power to declare any 
thing treaſon but what was expreſs'd within that 
Statute z, reſerving all obvious crimes of that na- 
ture to the judgment of the Nation in Parliament, 
who no doubt may declare other things treaſon 
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which are not within that Statute, But it is a queſ. 
tion with me, whether it can. be done any other 
way than by Bill, that ſo it may be an Act of 
King, Lords and Commons; and not for the houſe 
of Lords only, the Commons only proſecutors, 
and the King not concerned. That the Lords 
alone are proper Judges in many caſes, when per- 


| ſons are proſecuted upon ſome known Law, is not 


to be doubted : But I much queſtion if they ought 
to be ſo in caſes of declarative Treaſon, though upon 
an Impeachment from the Houſe of Commons: For 
that were to allow the Lords alone a power of 
making a Law in the caſes of the highelt nature, 
even of life and death. Sir, our forefathers thought 
not good to intruſt their lives nor liberties with any 
one Eſtate alone, they thought with a multitude of 
Counſellors there was moſt ſafety : And therefore 
I hope we ſhall be very cautious how we make a 
precedent in the caſe, And I am the more earneſt 
in moving you herein, becauſe I am very confident 
that no precedent can be offered to make good, 
that there was ever any thing declared treaſon in 
Parliament, which was not felony by ſome expreſs 
known law before. And I hope we ſhall be fo 
careful of ourſelves and our poſterity, as not to go 
about to make a breach upon the conſtitution of the 
Government in this particular, but rather make 
the Impeachment only for high crimes and miſde- 
meanours. 


Sir Francis Winnington. 


Mr. Speaker ; Sir, I cannot agree with that 
honourable Member that ſpoke laſt, as to his 
notion that the Parliament cannot declare any thing 
to be treaſon, which was not before felony by ſome 
known law; the Statute of 25 Ed. 3. leaves the 
power at large to Parliaments without any ſuch re- 
ſtriction. And I am of opinion, that any thing that 
tends to the deſtruction or alteration of the Govern- 
ment, hath always been, and ought to be decla- 
red in Parliament, treaſon, if brought there to be 
judged. The Parliament doth not in this make new 
Crimes, and then condemn them , but only declares 
that to be a Crime which was ſo before, and wanted 
nothing but condemnation. And it may conſiſt with 
the prudence of this Houſe, as well to be careful 
how to weaken thoſe laws and cuſtoms which tend 
ſo much to the preſervation of the Government, as 
how to increaſe any that may tend to the deſtruc- 
tion of any one Man, by multiplying precedents 
for chaſtizing of treaſon ; the crimes for which Tre- 
filian and the reſt at that time were impeached, 
were not felony by any known law, and yet they 
were condemned in Parliament. Empſon and Dud- 
ley were accuſed in general, for endeavouring to 
ſubvert the Government, which being in general 
words, was not felony by any known law, yet the 
Judges having recourſe to Parliament, they were 
condemned. The Articles againſt Finch, Berkley, 
and the reſt, were all for high treaſon ; and the 
matter contained in their Articles amounted to no 
more than what is now contained in this. And 


there is ſo little weight in the caſes that have been 


offered againſt this, that, I think they are offered 
rather for ornament than argument. The Chancel- 
lour is the keeper of the King's conſcience, and the 
Judges of his coronation-oath. As they are in great 
laces, and have a great power, ſo they ought to 
1 ny _ x how they behave themſelves: 
nd as they have greater encouragements, ſo to be 
ſubject to more ſevere chaſtiſements than others, 
the 
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the publick being more concerned in their actions; 
and therefore the cuſtom of Parliaments hath made 
that treaſon in them, which is not ſo in other perſons. 
The words of Judges and Privy-Counſellors, in 
ſome caſes, are Overt- Als of themſelves, I think 
it will become the wiſdom of the Nation, to make 
all the defence and proviſion they can, againſt the 
corrupt doings of Men in ſuch places: Arid I do 
not ſee what danger can ariſe to our poſterities by 
ſuch proceedings. Is it not with the Parliament 
we intruſt this power? Who can imagine that a 
Parliament can ever be ſo conſtituted, as not to be 
carefully concerned in their proceedings as to life 
and death; and - only to concern themſelves there- 
in, when ſome extraordinary exigences in which 
the Government is much concerned, requires it? 
What Man would deſire to live after he was thought 
worthy of death by ſuch an aſſembly? And not- 
withſtanding what hath been ſaid to extenuate the 
crimes mentioned in theſe Articles, I think, the 
Order that was made in the King*s Bench about Print- 
ing, by the Fudges, was taking on them a legiſlative 
Power z which hath formerly been judged treaſon : 
And I think we live now in as dangerous times as 
ever, and under as great a neceſſity to have @ care of 
the miſchiefs that may — * to the Nation by ill 
Fudges, as ever. And I fee no realon to doubt 
our being able to make good theſe Articles; and 
therefore I pray that the Articles may be ingtoſſed 
as they are. N 
= Mr. Bl.. 
Mr. Speaker; Sir, I agree that it will become this 
Houſe very well, to be very cautious how they 
make precedents in caſes of treaſon, which are the 
Sheet- Anchors of life and death: as alſo how the 
weaken parliamentary 8 that are neceſ- 
ſary to preſerve the Government. And I hope 
that nothing but the true merits of the cauſe will 
lead us in a matter of ſo great importance, and nei- 
ther wit nor oratory, nor any forced explanation 
of the laws. I ſee it agreed by all, that Parliaments 
have a power of declaring treaſon, . The queſtion 
is, which is moſt cuſtomary and ſecureſt, to- have 
it done by Bill, that ſo King, Lords and Commons 
may join therein; or whether by an impeachment 
from the Commons, the Lords being only the 
Judges; or whether any thing ought or can be 
declared treaſon by Parliament, which was not fe- 
lony by ſome known law before. LE} "i 
. Sir, I am of opinion that it is ſafeſt and .moſt 
le to the policy of this Goyernment, .that 
the declaring of any thing treaſon in Parliament 
ſhould be by Bill, that King, Lords and Com- 
mons may join therein, that ſo ſuch a precious thing 
as the life of the ſubject ſhould have the great- 
eſt ſecurity imaginable. However, it is not to be 
N it hath been practiſed other ways, and 
that many perſons have been condemned in Parlia- 
ment upon impeachments from the Commons, for 
facts which were not treaſon by any known Law. 
And the reaſon may be, thereby to prevent the dan- 
gers that might ariſe from ſome Miniſters of State 
growing ſo great with the King, as that they ſhould 
be able to ſecure bim from ever giving bis conſent to 4 
Bill. In ſuch a caſe, by giving ill counſel and 
other ſecret courſes, (happily as tar as treaſon, yet 
not known by any law) they would be ſecure from 
puniſhment, if this way of proceeding againſt ſuch 
a r where the King's concurrence is not neceſ- 
OL. VII. 
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ſary, were not allowed of. And the preſerving of 
this night, is ſo far from being contrary to the wiſ- 
dom of our Anceſtors; that it is very agreeable to 
all their proceedings in the conſtitution of this Go- 
vernment, in order to ballarice it the better; and 
preſerve it againſt the deſigns of great ill Men. And 
as to the other objection, whether the Parliament 
can declare any thing treaſon that was not felony 
before by ſome known law ? I am quite of another 
opinion, and do believe that the practice hath been 
otherways. The Judges in Rich. the 24's time were 
condemned for giving extrajudicial opiniohs, which, 
I think was not felony by any Statute-Law. A 
Knight of Cheſhire was condemned in Parliament, 
for conſpiring the death of the King's uncle: An 
Earl of Northumberland, for giving liveries to ſo 
many perſons as were judged a little army. And 
many other caſes which I have read of, in which 
perſons have been condemned in Parliament, when 
their crimes were not felony by any known law. 
But I do not take any delight in ripping up old 
Statutes or Precedents about treaſons. I am ſorry 
the misfortunes of our times ſhould make it now 
„ But if the Parliament, as I conclude, 

have often declared ſuch things as theſe treaſon, and 
the Commons have impeached perſons guilty of 
ſuch crimes for high treaſon z I ſee no juſt objec- 
tion why theſe Articles ſhould not go up as they 
are drawn : For notwithſtanding what hath been 
ſaid to mitigate the crimes contained in theſe Arti- 
cles, I am of opinion, that the order made in the 
King”s Bench, about Printing, their warraaits for ſeiz- 
ing of Books, their diſmiſſing of Grund Juries, doth 
=_ to the ſubverſion of the Government ; and bath 
„ and ever ought o be, in Judges, judged bigh 
treaſon. And therefore, that it — —— 
the prudence of this Houſe, nor the ſecurity of the 
Nation, that this perſon ſhould be impeached of 
leſs, than high treaſon: And therefore I move you, 


that the articles may be ingroſſed. 


Mr. Paul Foley. | | 
Mr. Speaker ;, Sir, we are not going about to 
declare any thing treaſon, but to offer our Articles, 
and leave it to the Lords; therefore moſt of theſe 
arguments would be more proper there: for we 
only impeach, they are to be the Judges, whether 
the matter be treaſon or no. It is true, we ought 
to be cautious what we do in it, becauſe it i 
h 


18. not 
proper that this Houſe ſhould impeach. a Man 
or treaſon, without having good grounds for it. 
But is not the Order about Printing a kind of an Af 
of State to ſerve inſtead of a Law ? Is not the uſe of 
grand Juries a very eſſential of this Govern- 
ment? and #s not the diſmi of them, as this 
Judge did, a way to render them uſeleſs? Are not 
his Warrants to ſeize Books and Papers, arbitrary ? 
and doth not all tend to-the ſubverſion of the 

vernment ? And what better grounds ſhould we 


- have for our proceedings ? I think the Articles are 


well drawn, and ought to be ingroſſed as they are. 


7 4 Sir Richard Temple. 

Mr. Speaker , Sir, I cannot admit that Parliay 
ments, by impeachments before the Lords, can 
make any thing treaſon, but only ſuch matters as 
were treaſon by common lawg before the Statute 
of Edward the third. And, I think; we ought to 


be ſo cautious of our poſterities, as not to for 
ſuch precedents, leſt you put into the bands of the 
Rrr Lordi 
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Lords a power, for which we may have cauſe to 


repent hereafter, but never get back again: For 


the Lords do not uſe to part with thoſe Powers they 
once get. There are precedents by which it ap- 
pears, that the Lords have attempted to make de- 


clarative treaſons alone, without any impeachment 


from the Commons, Have a care how you give 
them encouragement to proceed therein; better 
keep to the other way of making no declarative 
treaſons but by Bill, | 


The Articles were read, and Queſtion put : 


Reſolved, That the ſaid Sir William Scroggs be 
impeached upon the ſaid. Articles; and that the 
ſaid Articles be ingroſſed, and carried up to the 
Lords by my Lord Cavendiſp. 1%. 

| Ordered, That the Committee appointed to ex- 
amine the proceedings of the Judges in Weſtminſter- 
ball, and to prepare impeachments againſt Sir Frau- 
cis North, Chief Juſtice of the Common -Pleas; Sir 
Thomas Jones, one of the Juſtices of the Court of 
King's Bench; and Sir Richard Weſton, one of the 
Barons of the Court of Exchequer, do bring in fuch 
impeachments with all convenient ſpeed. 5 


After the Articles were brought into the Houſe 
of Lords, the Lord Chief Juſtice put in the fol- 
lowing anſwer; viz, 1 255 | 
The Anſwer of Sir Willian Scroggs, Kat: 
Chief Juſtice of his Majeſty's Court of 


King's Bench; to the Articles of Impeach- 


went exhibited againſt him by the Com- 
mons of England, in the late Parliament 


t HE ſaid Sir William Scroggs, by, and 
6 under proteſtation, that there is no man- 
« ner of high treaſon, nor any overt- act of high 
<« treaſon, particularly alledged or expreſſed in the 
«ſaid articles of Impeachment, to which the ſaid 
« Sir William Scroggs can, or is bound by Law to 
« make any anſwer unto; and ſaving to himſelf, 
(and which he prayeth may be ſaved to him) 
« both now and at all times hereafter, all, and all 
« manner of benefit and advantage of exception 
« to the inſufficiency of the ſaid Articles, in point 
* of law; as well for that there is no overt-act 
e of treaſon expreſſed therein, as for all other 
« the defects therein appearing z for the Plea thereto 
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he ſaith, that he is in no wiſe guilty of all or 
any the crimes, offences, or miſdemeanours, 
of what nature, kind, of quality ſoever, by the 
6 ſaid Articles of Impeachment charged upon 
« him, in manner and form, as in and by the faid 
Articles is ſuppoſed; which he is ready to aver 
and prove, as this honourable Houſe ſhall a- 
« ward; and humbly ſubmitteth himſelf, and the 
„ juſtice of his cauſe, to this moſt honourable 
* Houſe: and prayeth to be diſcharged of the 
«© premiſes, and to be hence diſmiſſed and acquit- 
ted of all the matters, crimes, miſdemeanours, 
* and offences, in and by the ſaid Articles of Im- 
„ peachment charged upon him, &c. 

. Scroggs. 


After this, 'a Petition of Sir William Scroggs 


To the Right Hoxourable the Lords Spiritual and 
Temporal, in this preſent Parliament aſſembled ; 
The humble Petition of Sir William Sc 

n. Chief Juſtice of bis Majeſty's Court of King's 

Bench; ſpeweth, | 


0 H A T your Petitioner, the laſt Parlia- 
60 ment, was impeached before your Lord- 
« ſhips, by the Houſe of Commons, of ſeveral 
«« Articles ſtiled high treaſon, and other great 
« crimes and miſdemeanours, Seas 

To which your Petitioner hath now, with the 
« firſt opportunity, put in his anſwer to this ho- 
« py pry wer * | 8 

« Your Petitioner hum s, that yc 
« Lorſhips would be pl Ag ap nt oe 
« Houſe of Commons to reply, that ſo a conve- 
« nient day may be appointed for the hearing of 
«« the Cauſe ; that your Petitioner may no longer 
& 3 the reproach of the word high - trea- 
cc - 


And your Petitioner, as in duty bound, ſpall 
ever pray, &c. | 
W. Scroggs. 


Ordered, That the copy of this Anſwer and Pe- 
tition ſhall be ſent to the Houſe of Commons. 


But the Parliament being ſoon after prorogued, 
this affair was dropped. However, the Lord 
Chief- Juſtice was removed from his high Station, 
and allowed a penſion for life. 


SEN SOTSESHESHDE SL Lf 


SLEEPS DEBHEDOE CESS, 


RREERRHBREERKNSE 


p 7 1 2 > 2 E o 
- * 4 Y 
8 7 Lad) 27 1 * 
* 5 x . 2 


1680. 35. Proceedings againſt R. Thompſon, Cr. 491 | 


2 
* 


ell 


XXXV. The Report from the Committee of the Commons 
in Parliament, appointed by the Honourable Houſe of Commons, to con- 
ſider the Petition of Richard Thompſon of Briſtol, Clerk; and to examine 
Complaints againſt him. And the Reſolution of the Commons in Parlia- 


liament upon this Report, for his Impeachment of High Crimes and Miſ- 
demeanours; Friday, December 24, 1680. 32 Car. II. 


The Report from the Committee of the Com- 
mons in Parliament, appointed to conſider 
the Petition of Richard Tbompſon, and to 
examine Complaints againſt him. 


As the Committee appointed to take into confodtration 
the Petition of Richard Thompſon, Clerk; and 
to examine the Complaints againſt bim. 


e the firſt place, the Committee 
75 read unto the ſaid Thompſon, the 
heads of the Complaints againſt 
him; which (for the moſt part) he 
denying, deſired to have his accu · 

—ſers brought face to face: Where- 
upon the Committee proceeded to the examination 
witneſſes, to prove the ſaid complaint. 

The firft witneſs examined, ſaith, That there be- 
ing a great noiſe and rumour, that Mr. Thompſon, 
had prepared a Sermon to be preached on the thir- 
tieth of January, 1679, the ſaid witneſs went to 
the ſaid Sermon, and did hear Mr. Thompſon pub- 
lickly declare, that the Preſbyterians were ſuch per- 
ſons, as the very Devil bluſh'd at them; and that 
the villain Hampden grudged, and made it more 
ſcruple of conſcience, to give twenty ſhillings to the 
King, for ſupplying his neceſſities by Ship-money 
and Loan, which was his right by Law, than to 
raiſe Rebellion againſt him. And that the Preſby- 
terians are worſe (and far more intollerable) than 
either Prieſts or Jeſuits. 

The ſecond ſaith, That hearing a great talk and 
noiſe ſpread of a Sermon to be preached by Mr. 
Thompſon, on the 3oth of January, 1679 he was 
minded to hear the ſame, and accordingly did; at 
which he writ ſome notes: amongſt which, he faith, 
that Mr. Thompſon openly preached, that the Devil 
bluſh'd at the Preſbyterians ; and that the villain 
Hampden grudged more to give the King twenty 
ſhillings, which was his juſt due by Law (Ship- 
money and Loan) than to raiſe Rebellion againſt 
him; and that a Preſbyterian Brother, qua talis, 
was as great a Traitor by the Statute, as any Prieſt 
or Jeſuit whatſoever. 

That he heard, that Mr. Thompſon ſaid, that he 


—_—_ 
e 
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hoped the Preſbyterians would be pulled out of mon 


their houſes, and the Goals filled with them: and 
wiſh'd their houſes burnt. | | 
Vol. VII. 


trine. 


The third ſaith, That he was cited to the Biſhop's 
Court, to receive the Sacrament laſt Eaſter; but 
being out of town at that time, did receive it at a 
place called Pur] in , iliſbire; and that a month 
after he came home, was again cited to the ſaid 


Court; and he did accordingly appear, and told 


the Court, that he hoped his abſence and buſineſs 
might be accepted for a lawful excuſe ; upon which 
Mr. Thompſon immediately ſaid, that they would 

roceed to excommunicate him. Upon which, this 
ä produced his certificate, of which the 
Chancellor approved, and ſaid it was law ful. Here- 
upon Mr. Thompſon ſaid, that his receiving the Sa- 
crament from any other Miniſter, than the Mini- 
ſter of the Pariſh wherein he dwelled, was damnation 
to his Soul; and that he would maintain this doc- 


The fourth ſaith, That being at Briſtol-Fair, he 
heard a great talk and noiſe of a Satyr-Sermon pre- 
pared, and deſigned to be preached by Mr. Tho 
ſor againſt the Preſbyterians, on the 3oth of 2 
nuary, 1679 ; and that very many reſorted to hear 
him : in which Sermon, the ſaid Mr. Thompſon de- 
clared and ſaid, that there was a great talk of a 
plot : but (ſays he) a Preſbyterian is the man; and 
further added, that the villain Hampden ſcrupled to 
give the King 20 s. upon Ship-money and Loan, 
which was due by Law, but did not ſcruple to raiſe 
Rebellion againſt him, 

The fifth ſaith, That Mr. Thomp/on, in a Sermon 
preached the goth of January, 1679, did ſay, that 
the Preſbyterians did ſeem to outvie Mariana, and 
that Calvin was the firſt that preached the King-kil- 
ling Doctrine; and that after he had quoted Calvin 
often, ſaid, if this be true then, a Preſbyterian- 
Brother, qua falis, is as great a Traitor as any Prieſt 
or Jeſuit: and that then he condemned all the Pro- 
ceedings of Parliament. 

The /ix1b. ſaith, That he the faid Mr.-Thomp/on, 
had utter'd many ſcandalous words concerning the 


Act for burying in Woollen ; affirming, that the ma- 


kers of that Law, were a company of old Fools aud 
Fanaticks, and that he would bring a School-boy, 


ſhould make a better Ad than that, and conſtrue it 


when be bad done. c 0 | 
The ſeventh ſaith, That Mr, Thompſon, in a Ser- 
by him preached (while. Petitions for the ſit- 
ting of this Parliament were on foot)” ſpeaking of a 
ſecond — by the Scotch, who had framed a 
rr 2 . 


| 
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ſcoffed much at it. 


ie 


formidable Army, and came as far as Dur bam, to 
deliver a Petition for ſooth; and that they ſeemed 
rather to command than petition their ſovereign to 
grant; and comparing that Petition with the then 
Petition on foot, greatly inveighed againſt it, and 

The eighth ſaith, That Mr. Thompſon (when the 
Petition was on foot for the ſitting of this Parlia- 
ment) uſed at the Funeral Sermon of one Mr. 
Wharton theſe words (pointing at the dead, faid) 
that he was no Schiſmartical petitioning Rebel, and 
that by his inſtigations, the Grand- Jury of Briſto!/ 
made a preſentment of their deteſtation againſt peti- 
tioning for the fitting of the Parliament; that the 
ſaid Mr. Thompſon had told him, that he was Go- 
vernor to Mr. Narbor, when he was beyond Sea; 
and ſaid, that he had been very often (and above 
one hundred times) at Maſs, in the great Church at 
Paris, and uſually gave half a Crown to get a place 
to hear a certain Doctor of that Church, and that he 
was like to be brought over to that Religion; and 
that when he went beyond Sea, did not know but 
that he might be of that Religion before his return, 
That he is very cenſorious, and frequently caſts evil 


aſperſions againſt ſeveral Divines at Briſtol of great 


note, viz. Mr. Chetwind, Mr. Standfaſt, Mr. Croſ- 
man, Mr. Palmer, and others, ſaying, that ſuch as 
went to their Lectures, were the brats of the De- 
vil. 7 

The ninth ſaith, That Mr. Thompſon in his preach- 
ing inveighed bitterly againſt ſubſcribing Petitions 


for ſitting of this Parliament, ſaying, that it was 


the ſeed of Rebellion, and like to Forty- one; and 
that the Devil ſet them on work, and the Devil 
would pay them their wages; ſaying, that before he 
would ſet his hand to ſuch Petitions, he would cut 


it off, yea and cut them off. 


The tenth ſaith, That about two years ſince, be- 
ing in the Chancel of St. Thomas's Church in Briſtol, 


- where Queen Elizabeth's Effigies is, Mr. Thompſon 
pointing his finger to it, ſaid, that ſhe was the worſt 
of women, and a moſt leud and infamous woman; 


upon which, this Informant replied, he never heard 
any ſpeak ill of her: thereupon Mr. Thompſon ſaid, 
ſhe was no better than a Church-robber, and thar 
Hen. VIII. begun it; and that ſhe finiſh'd it. 

The eleventh, Rowe, ſaith, That in the year 1678, 
he waited on the Mayor to Church, and that Mr. 
Thompſon, who was there, railed at Hen. VIII. ſaying, 
he did more hurt in robbing the Abby-lands, than 
he did good by the Reformation. That after din- 
ner, Mr. Thompſon comes to this- Informant, and 
claps his hands on his ſhoulders, ſaying, Hah, boy, 


- had Queen Elizabeth been living, you needed not to 


have been Sword-bearer of Briſtol. The ſaid Rowe 
aſked him why ? He replied, ſhe loved ſuch a luſty 
Rogue (ſo well) as he was; and he would have been 
very fit for her drudgery at #biteball. 
The Twelfth ſaith, That he heard a great noiſe of 
a Sermon to be preached by Mr. Thompſon on the 
goth of January, 1679, to the ſecond part of the 
ſame Tune; and that he was preſent at the ſame 
Sermon, in which Mr. Thompſon ſaid, there was a 


+ great noiſe of a Popiſh Plot, but, ſays he, here is no- 
thing in it but a Preſbyterian Plot; for here they are 


going about to petition for the fitting of the Parlia- 
ment, but the end of it will be to bring the King's 


- head to the block, as they have done his father. 


The Thirteenth ſaith, That in January laſt, or 
thereabouts, there was a Petition going about for 
the fitting of this Parliament, when Mr. Thompſon, 
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in Redcliff Church, in his Sermon ſaid, it was a ſe- 
ditious and rebellious Petition, and rather than he 
would ſign it, his hand ſhould be cut off. 

The fourteenth ſaith, The 8th day of April, he 
going to pay Mr. Thompſon his dues, ſpeaking con- 
cerning the Meeters in private; Mr. Thompſon ſaid, 
he would haul them out, and fill the Goals with 
them, and hoped to ſee their houſes a- fire about 
their ears in a ſhort time; and this he the ſaid 
Thompſon doubled again and again. 

The fifteenth ſaith, That about December, 1679, 
Mr. Teempſon came to viſit his mother, being 
ſick, and diſcourſing of Religion, Thompſon ſaid, 
if he were as well ſatisfied of other things, as 
he was of juſtification, auricular confeſſion, pe- 
nance, extreme unction, and criſm in baptiſm, he 
would not have been ſo long ſeparated from the 
Catholick Church. And further affirmed, that the 
Church of Rome was the true Catholick Church, 
He further endeavoured to prove extreme unction, 
and auricular confeſſion, as well as he could out of 
the Epiſtles. Further, he hath heard him ſay, the 
King was a perſon of a mean and ſoft temper, and 
could be led eaſily to any thing, but yet a Selomon 
in vices; but that the Duke of York was a Prince 
of a brave ſpirit, would be faithful to his friends, 
and that it was our own faults that he was a Roman 
Catholick, in that we forc'd him to fly into France, 
where he embraced that Religion. About the fame 
time, he the ſaid Thompſon laid the Church would 
be militant; but greatly commended the decency 
of ſolemnizing the Maſs in France; and that ic 
was performed with much more reverence and de- 
votion than any other Religion doth uſe. He fur- 
ther heard him ſay, in a Sermon, ahout the time of 
petitioning, he would rather cut off his hand than 
ſign it, and had many bad expreſſions of it; that ir 
was the ſeed of Rebellion, and like forty and forty- 


one. And further, the ſaid Mr. Thompſon at one 


Sandford's ſhop-door in Briſtol, ſpeaking of Bedloe, 


ſaid, that he was not to be believed, becauſe Bedloe 
had ſaid he, meaning Mr. Thompſon, was at &. 
Omer's, where Mr. Thompſon ſaid he was not; and 
that Bedloe was of a bad life, and in many Plots, 
and not to be credited in any thing he ſaid, And 
that in another diſcourſe he commended the Romi 
Clergy for their ſingle life, and is himſelf ſo; and 
did at the ſame time vilify and rail at the Eng- 
Clergy for marrying ; ſaying, it was better A a 
Clergyman to be gelt than to marry ; and that the 
Calviniſts in France were letcherous fellows, and 
could ſcarce be two years a Prieſt without a wife. 
About the time, and after the Election of Sir Jobn 
Knight to this Parliament, Mr. Thompſon ſaid, he 
was not fit to be believed, and as bad as any fana- 
tick, He further ſaid in the Pulpit at St. Thomas's, 
that after excommunication by the Biſhop, without 
abſolution from the Spiritual Court, ſuch a one was 
ſurely damned; and he would pawn his Soul for 
the truth of it. : 
Evidence ended; Mr. Thompſon after the evidence 
given by every particular perſon face to face, was 
asked to every one, if he had any queſtions to aſk 
before they called another? Who anſwer'd, be 
ſhould not ſay any thing at preſent. When the 
witneſſes before-mentioned were all examined, Mr. 
Thompſon being deſired to make his defence, and 
declare whether he were guilty of the matters laid 
to his charge, did for the greateſt part confeſs 
words ſpoken to that effect; and in other things 
endeavoured to turn the words with more favour to- 
wards 
4 


1683. 


wards himſelf; but the witneſſes being of great cre- 


dir, and many more being ready to have made 
good the ſame things, the Committee look'd upon 
the buſineſs to be of a high nature, and therefore 
ordered the matter to be reported ſpecially ; leaving 
it to the wiſdom of the Houſe. 


The Reſolution of the Houſe of Commons, upon the 
ſaid Report. 
Reſolved, Nemine contradicente, 


T HAT Richard Thompſon Clerk, hath pub- 
lickly detamed his ſacred Majeſty, preached 
Sedition, vilified the Reformation, promoted Po- 

ery, by aſſerting Popiſh Principles, decrying the 
Popim Plot, and turning the ſame upon the Pro- 
teſtants; and endeavoured to ſubvert the Liberty 
and Property of the Subject, and the Rights and 
Privileges of Parliament; and that he is a ſcandal 
and reproach to his function. 
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And that the ſaid Richard Thompſon, be im” 

peached upon the ſaid Report and Reſolution of the 

Houſe. And a Committee is appointed to prepare the 

ſaid Impeachment, and to receive further inftruftions 

again bim; and to ſend for Perſons, Papers, and 
ecords. 


| Mercurii, 5 die Januarii 1680. _ 

A Petition of Richard Thomſon Clerk, in cuſto- 
dy = the Serjeant at arms attending this Houſe, was 

Order d, That the ſaid Serjeant at arms be im- 
power'd to receive ſufficient ſecurity, for the forth- 
coming of the ſaid Richard Thomſon, to anſwer to 
the Impeachment againſt him. 


Jan. 10. 1680. The Houſe was rorogu'd, which 
put an end to the intended Impeachment. 


XXXVI. The Great Caſe of MonoroL1Es, between the 
Eaſt-India Company, Plaintiffs, and Tho. Sandys, Defen- 

dant: Whether their Patent for Trading to the Eaſt-Indies, 
excluſive of all others, is good? 35 Car. II. 1683. 


HE Eaft-India Company having a 
Patent granted them of the fole 
Trade to the Eaſt Indies excluſive 

Voß all others; commenced a ſuit 
h againſt Mr. Sandys for trading 
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„ chither without licence; in which 
the following Arguments were made, viz. 


Mr. Holt * (afterwards Lord Chief 
Juſtice) his Argument. 


The Governour and Company of Merchants of 
London, trading to the Eaſt-Indies, againſt 
Thomas Sandys, de Term. Mich. 35 Carol 
2di, Rs. Rot. 126. . 


H E Defendant comes and prays Oyer of the 
T Letters Patent, which are ſet forth, as we 
| have declared and pleaded. 

To this Plea the Plaintiffs have demurred. My 
Lord, I do conceive the general queſtion in this 
caſe, will be this, Whether or no an action lies by 


The Six ar oy Arguments in this Great Caſe, 
miralty) in Magdalen College Cambridge. Theſe Argumen 
dividual Man in this Kingdom, either immediately or 
great Service to the Profeſſors of the Law, to ſhew on what 
on the Quo Warranto in State-Trials, Vol. * *. — 

J 


theſe Arguments; (tho? not ſo properly a ſpoke by 
inſerted. 

The A , 
ments of Mr. Williams, and the Lord Chief] 


the Company upon this Charter; for that the De- 
fendant not being a member of the Company, has 
traded into the Eaſt- Indies without licence of the 
Company? My Lord, I think there may be two 
queſtions made in this caſe, firſt, whether or no 
this Grant of the King to the Company, to have the 
ſole trade to the Indies, excluſive of all others his 
Subjects, whether that be a good Grant. Secondly, 
Suppoling it to be a good Grant, yet whether or no 
it does reſt ſuch an intereſt, liberty or franchiſe 
in the Company, that an action may be brought 
and maintained by them againſt any perſon trading 
to the Eaſt· Indies; who is not qualified by this 
Charter. My Lord, for the firſt, I do humbly 
conceive that this Charter granted to the Com- 
pany to have the ſole trade to the Indies excluſive of 
all others is a good Grant; and my Lord I ſhall 
endeavour to make it appear to be a good Grant 
from theſe conſiderations. Firft, my Lord, from 
the conſideration of the perſons that are to be tra- 
ded withal, and they are Infidels, and not Chriſtians. 
Secondly, my Lord, from the conſideration of Fo- 
reign Trade itſelf, how and in what nature by Law, 


it may be reſtrained by the King's royal Power. 
And 


were copied from the MSS. of Samuel Pepys, Eſq; (Secretary to the Ad- 
Ayn of great concern to the Publick in general, and to in. 
by conſequences, fince Trade is the Life of a Nation; and muſt 

rounds and reaſons the Caſe was adjudg*d, And the Proceedi 


of 


n found uſeful to the gentlemen of the Law, is the reaſon why 
of. the Men that ever appear'd at the Bar, are here 


of Holt, Treby, Finch, Pollexf , and Sawyer, are briefly abridg'd in Skinner's But the 
— * N £7 fie are not 3 there. * a * . 
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And in the ird place conſider the circumſtances 
and particulars of-this Grant made to the Company 
in this caſe. . | 

My Lord, for the firſt, that does relate to the 
perfons to be traded with, they being Infidels and 
not Chriſtians ; I do conceive that by the law of the 
land, no ſubje& of England can trade with Infidels, 
without licence from the King ; or at leaſt it is in 
the power of the King to prohibit it, and for this 
very reaſon, becauſe Infidels are by the Law taken 
notice of, and the Law hath adjudged them to be 
perpetual enemies: the Law hath ſer a mark upon 
them, and they are uſed as all other enemies are. 
And ſo, 7 Rep. 17. 6. the expreſs words of my 


Lord Coke are in Calvin's caſe; ſays he, Infidels, 
©  are*perpetual enemies. Reg. 282. That ſets forth 


the Writ of Protection, that was given to the Prior 
and Brothers of the Hoſpital of St. John at Jeru- 
 ſalem, that it was uſed for the defence of the Church, 
contra Chriſti & omnium Chriſtianorum inimicos, 
12 H. VIII. 4. If a man do beat a man out- 
lawed, a Traitor, or a Pagan; and they bring an 
action, he may plead his being a Pagan; and in 
abatement of his action: I mention this my Lord, 
to ſhew what opinion the Law has of theſe people, 


Judging of them to be enemies as they are Infidels.; 
_ fi 


or that reaſon has excluded them from the be- 
nefit of the Law, and the common Juſtice the Nation 
affords; and from that it may be inferred, that ſince 
the Law hath excluded them from common Juſtice, 
ſurely the Law will not allow an intercourſe or inti- 
mate correſpondence with ſuch perſons to the ſub- 
jets of England. And, my Lord, this is grounded 
upon the care that the Government hath, or ought 
to have by the conſtitutzon of the Government 'it- 
ſelf of the Chriſtian Religion, which I conceive is 


the main end of Government. The profeſſion and 


preſervation of Chriſtianity is of ſo high a nature, 
that of itſelf it ſuperſedes all Law : if any Law be 
made againſt any. point of the Chriſtian Religion, 
that Law is ip/o fad void. Why? Becauſe it is 
made againſt the prime and original end of Govern- 
ment, If the King conquer a Chriſtian country, their 
Law continues till it be altered by the King; but if 
he conquers a Pagan country, the Law ceaſes ip/o 
facto to be Law; for the Law of Infidels is contrary 
and repugnant to the Chriſtian Religion. Why 
then if the Chriſtian Religion have the prevalence in 
Chriſtian countries, there muſt be ſome means pro- 
vided by the Law, whereby the King may have a 
wer to preſerve it: and there is nothing more 
angerous to the right Religion, than for the pro- 
feſſors of that Religion to have commerce with Pa- 
gans ; we read bow the Children of Irael were per- 
verted from the true Religion, by converſe with the 
Nations round about them, in the book of Judges. 

And Grotius de bello & pace Lib. 2. Chap 15, Pa- 
rag. 11. ſays, Cavendum eſt enim ne nimia commix- 
turatio contagium adferat infirmis, quamobrem utile 
erit, Sedes diſtingus ficut Jraelitæ ſeorſim ab Æęyptiis 
babitarunt. 

The Government is to take care that there is not 
an infection, by correſpondence with Infidels; my 
Lord, *tis not to be doubted but that the King is to 
have a care of the Chriſtian Religion. In old times 
of Popery, Bracton, Lib. 2. Ch. 24. the King of 
England, lays he, is Dei Minifter & Vicarius; & 5. 
ch. Bratton, Jus publicum eſt quod ad Statum. 

This is looked upon to be part of the Jus publi- 
cum, the care of Religion and ſacred things, and 


the propagation thereof; why then, my Lord, if 


this be true, then *tis lawſul for the King to take 
care and uſe his Royal Authority, to prevent all 
his ſubjects from being perverted. My Lord, I 
think *cis plain by the Writ of Ne Exeat Regnum, 
that ſays the King may prohibit any perſon from 


going beyond Sea, Why ? for the delence of the 


Realm ; that is a ſufficient reaſon, it is not in the 
E of the party to litigate it with the King, but 

e muſt ſubmit. Now always Religion is firſt to be 
regarded; ſecondly, the defence of the Kingdom; 
and thirdly, the Trade thereof. Now, My Lord, 
the ſubjects of a Chriſtian Prince going to trade 
with Infidels, being in their company, that may be 
dangerous to the State and Religion; ſo that it muſt 
neceſſarily be in the power of the King to controul it. 
Hob. 217. Curteon's caſe, it was adjudged that 
an Information did lie at the Common Law, before 
any Statute, againſt any perſons that ſhould tranſ- 
port Coin, becauſe tis againſt the Policy and State 
of Government, that money ſhould be tranſported ; 
now if it be againſt the Policy of ſtate to trade 
with Infidels, by the ſame reaſon that ought to be 
reſtrained. In the next place, I will conſider foreign 
trade, and whether the ſubjects of England have 
right to ſuch a foreign trade, that they can ad libi- 
tum trade without any conttoul; and I conceive they 
have not. 

Firſt, My Lord, I conceive that the liberty and 
right of a foreign trade, depends upon agreement 
and contract with foreign Princes, in whole, coun- 
try the trade is; and if ſo be it do depend upon 
agreement and amity with the Prince; then. have 
not the ſubjects of England ſuch an uncontroulable 
right, of trading, ' becauſe it depends upon the acci- 
dents of Peace and War; which, if there were ſuch 
a right, it could nat. 30. ch. Magna Charta, omnes 
Mercatores, niſi publice antea probibiti fuerunt, babe- 
ant ſalvum & ſecurum conduttum exire de Anglia & 
venire in Angliam, & marari & ire per Angliam pra- 
terquam in tempore guerre. Then he goes on further, 
if there happen to be War with a foreign Prince, 
and the Kingdom of Englaud, and the Nicrakouts 
of that Country be found in Exgland; this ſhews 
that War is an interruption of the Commerce. 12 
H. 3. cb. 6. my Lord, that Statute recites, that the 
Merchants-Adventurers inhabiting within the city 
of. London, and divers parts of England, had free 
paſſage, &c. into divers parts of Spain and other 
places, that were in league and amity with our 

ingdom and Sovereign; ſo that it appears tliat 
league and amity is the foundation of Commerce. 

elden, in his Mare clauſum, ſays the rights of 
trades are founded on the covenants of Princes; what 
is the reaſon? left the manners and morals of the 
people ſhould be corrupted by the example of fo- 
reign Nations. My Lord, 2 Rolls Ar. 2 14. men- 
tions the Parliament-roll of 1 #-5. wherein it is 
ſaid, that the Commons did petition the King that 
the Merchants of England, paying their cuſtoms 
and other duties, might have liberty to export their 
goods to any place or country, notwithſtanding 
any proclamation to the contrary : and the King 
ſays he will be adviſed, he would adviſe with his 
Council. My Lord, from that time to this it ap- 
pears that there was no complaint of the King's 
3 illegal, that did prohibit their trade; 

t they only pray that he would make an alteration 
of the Law. But there were ſeveral proclamations 
at that time to reſtrain the ſubject fiom trading 
with foreigners, (therefore they defire he would 


conſent they might trade ;) but the King in that 


caſe 
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caſe did think fit to part with his power, but gives 
the uſual anſwer in ſuch caſes. My Lord, in the 
next place it is neceſſary, for the King to have power 
to reſtrain a foreign trade; becauſe a foreign trade, 
as the caſe may be, may be very inconvenient and 
miſchievous : for *tis well known, that if ſo be the 
importation of ſoreign Commodities do exceed the 
exportation of domeſtick, that trade is rather a 
grievance than a benefit; ſo tis ſaid, 2 Inf. 325. 
And, my Lord, there has been ſufficient appearance 
of this matter of 'late days. | 

My Lord, the importation of Jrifþ cattle, by the 
18th of this King, chap. 2. was declared to be a 
nuſance. So the 29th of King Charles I. the impor- 
tation of French Commodities; why this, my 
Lord, is declared, the Statute does not ena& it, but 
declares it to be in itſelf a common nuſance: why 
now, if ſo be a trade come to be a nuſance, that it 
is rather hurtful than advantageous ; the King by 
virtue of his prerogative is to defend the Nation, 


and protect his Subjects from theſe evils, he has a 


wer to reſtrain theſe evils ; eſpecially when we 
ve the judgment of the Parliament, by whom 
theſe things have been declared to be nufances 10 
Rep. 141. In the caſe of the Iſle of Ely, the firſt 
Statute that was made concerning Sewers, was in 
H. VI.'s time; there was a queſtion, that ſince there 
was a thing ſo neceſſary as the taking care of the In- 
undation with remedy there before any Statute, ſays 
the book, the King by his prerogative, as the foun- 
tain of Juſtice, might take care of it, tho* there 
was no Statute then. My Lord, when foreign com- 
modities come to be an annoyance to the people, 
the Law muſt be defective, if the King had not a 
power to reſtrain them. But in this caſe here tis 
only a regulation of Trade, a*grant of it to the 
Company; and *tis only ſpecified how they ſhall 
that Trade, to the intent all people might 

trade under the government as they ought to do: 
and, I think, my Lord, it is well known, that if this 
Company had not ſettled and eſtabliſhed a Trade 
in the Indies, Mr. Sandys, nor none of theſe Gentle- 
men could have had an opportunity to do it. 
if they have liberty to interfere with the Company, 
would' ruin the Company, and they themſelves 
could not trade; but I w what objections will 
be made againſt me, even by the Defendants Plea. 
My Lord, that 18 E. III. ch. 3. to- wit, that the 
Sea ſhall — — to all Merchants to part with 
their Merchandize where they pleaſe; which, with 
ſubmiſſion to your Lordſhips, cannot be taken ſo 
univerſally as they themſelves would have it. For 
if you will take the words to be ſo large, without 
any manner of reſtraint, you will -make this Statute 
to give liberty of trade to the King's enemies, for 
they are Merchants. But, my Lord, the next an- 
ſwer I give to it, is this; I conceive the true mean- 
ing of the Statute is, that the Sea ſhould be open 
without paying any extraordinary duties, but what 
might j be impoſed : that is, that none ſhould 
pay any duty or cuſtom for Navigation, but only 
the due cuſtom, that is, when they come into Porr. 
And ſo I muſt compare that Statute with Magna 
Charta, ch. omnes Mercatores nifi public? antea 
probibiti . babeant ſalvum & ſecurum conductum 
exire de Anglia & venire in Angliam, &c. ine malis 
toluetis ; fo that they have liberty allowed in this 
caſe to trade without unlawful exactions. But, my 
Lord, in the third place, ſuppoſi 


be taken as general, as I know the other ſide endea- 
vours it ſhould, yet it cannot extend to this caſe 3 


, 


The Great Caſe of Monopoli. 


S 43. Davies, Rep. 8. 


And- 


this Statute to 


Gu NE, 
for I think they can hardly make it out, that ar that 
time there was any trade drove with Infidels, but 
the trade was drove with Chriſtians : why now, if 
there was not ſuch a trade had at the making of that 
Statute, we muſt not extend the Law to this caſe; 
which differs from the reaſon of trade in other 
caſes. That there was none, I think appears plainly 
by Hiſtory ; Hollingfbed's Hiſtory of 25 and, 62 
whereas, ſays he, in times paſt, the chief trade was 
in Holland, Portugal, Sc. now, ſays he, men not 
being content with thoſe journeys, they have ſought 
out the Eaft and Weſt Indies, and have made now 
and then ſuſpicious Voyages. And it appears by the 
Statute of H. VII. that I mentioned betore, that the 
antient trade of England conſiſted with near Coun- 
tries, and ſo the trade was at the time of the making 
of this Statute, - 

My Lord, I do obſerve as to the Caſe I reported 
before, when the Commons did petition the King, 
that they might have liberty to trade notwithſtanding 
any proclamation z Rolls Abr. 214. they were not of 
an opinion at that time, that this Statute did extend 
to Merchants, to give them liberty to trade every 


, where gt their will and pleaſure; if they had, they 


would have inſiſted upon it, and urged it to the 
King, that whereas there was a Statute gave the 
free liberty, therefore defire the law might be o 
ſerved: but they do not deny, no they tacitly ac- 
knowledge the King had ſuch a power. OT 
My Lord, -it does appear what the ancient trade 
of England was by the Cuftoms ; for at the Common 
Law there was no Cuſtom but in three things, Wool, 
Woolfell and Leather; theſe are the Cuſtoms that 
were due to the King by Common Law: indeed, 
there was foreign Cuſtom, but that was for a foreign 
commodity, and was prize; Dyer 165. 2 lift. 52, 


Now, my Lord, if fo bethe trade of the Nation 
had conſiſted of other commodities, it may be ſup- 
poſed, there would have been cuſtom paid for thei 
afterward's; in Ed. Iil.'s time, when new Trades 
were introduced, we find Acts of Parliament made 
for raiſing new Cuſtom; therefore ſince no Cuſtom 
was paid, but theſe antient Cuſtoms, we may ſuppoſe 
the trade of the Nation moſtly conſiſted of thoſe 
commodities. Fitzberbert, nat. br. 85. Dyer 165. 


Merchants as well as others may be prohibited from 
going out of the land, or any perlon whatſoever ; 


and Davies, Rep. fol. 9. b. gives one reaſon why the 
King did permit the Merchants to trade, when it 
was in his power by Writ of Ne exeat Regnum. or 
a proclamation, to put a ſtop to them, 
My Lord, in many caſes, when the doing of an 
Act may be to the publick derriment, the King 
hath power to reſtrain it, and it cannot be done 


without the gy licence: Co. Litl. fol. 3. a Subject 


can't build a Caſtle, or other Fortreſs defenſible, 
without licence of the King; why ? becauſe it may 
be dangerous. Why then ſhould a Subject trade with 
an Infidel Country, without licence from the King? 
for by trading with Infidels they indanger their Re- 
ligion. And therefore, as it requires licence to 
build a Caſtle, tho” a man otherwiſe might law- 
fully do it upon his own ground ; ſo for the ſame 
reaſon does it to trade with Iniidels, 9 Rep. 87. 6. 
2 Infl. 199. A man cannot inclofe his ground to 
make a Park without licence of the King; in that 
caſe he takes nothing from any body, bur ſuch in- 
cloſing and turning profitable ground into a place 
of pleaſure, may be of publick conſequence, and 


therefore cannor be done without the King's licence, 


* 


496 
11 H. VII. 23. If two men play at ſword and buck- 


ler, and one kill the other, that is felony. But if 
they play with licence of the King, that isnot felo- 
ny 3 fo that the King hath power to prohibit, and 72 
his command make that unlawful, that otherwi 
would be lawful, For the King may command a 
man, by his Writ, to ſtay in the Kingdom, and if 

contrary to the King's Writ or Proclamation, 
In that caſe the King may leize all his Lands for the 
contempt, as in the caſe of Sir Francis Inglefield: ſo 
that as the King may govern the trade of the Nation 
in re it may be miſchievous, the King may hin- 
der it, when it will be apparently miſchievous. 

In the third place, I ſhall conſider the Grant; and 
the Grant hath theſe things in it. Tis a Grant to a 
Company, that they and their children ſhall trade to 
the Indies, notwithſtanding any ſtatute or diverſity 
of Faith or Religion; and that they ſhould have the 
ſole commerce and trade there. There is a prohi- 
bition to any of the King's ſubjects to trade there 
without licence. Now, my Lord, this Grant I 
take to be good; for, my Lord, tho” it may not in 
itſelf be lawful without * King's licence, yet it is 
in the power of the King to make it ſo. And ſor 
this mathe King make an alien a denizen. 

I ̃ be reaſon of the Law, why an Alien is uncapa- 
dle to purchaſe lands here, is becauſe tis againſt the 
policy of the Land for to ſuffer a Foreigner to come 
into England and enrich himſelf with the lands and 
of the Kingdom, yet the King may cure this 
Incapacity z but notwithſtanding he be made a Deni- 
zen, yet does he remain an Alien ſtill, and ſubject 
to that Prince from whence he came; Dyer, 3 cb. 
'B. So that notwithſtanding it may be dangerous 
for an Alien to have land, yet the King is entruſted 
with it, and he may give this Alien liberty to pur- 
chaſe land, 
My Lord, it is, as I have obſerved, unlawful to 
tranſport the Coin of England ; yet the King may 
give leave to tranſport Coin, as there is a precedent 

Car. I. of a licence to tranſport 10, ooo I. So, my 

d, for the trading with Infidels, tho' in itſelf it's 
againſt the policy of the Government; that is, for 
the ſubjeR to have an uncontroulable liberty to trade 
at their pleaſurez yet the King, who is entruſted 
with the adminiſtration of the Government, may 
give authority to do it. And there is a great deal of 

ifference between trading in a Company, and 
trading out of a Company: if they trade in a Com- 

y, they trade under the Government of England ; 
if they trade out of a Company, then they trade out 
of the Government of England, and out of its pro- 
tection. This Company is incorporated and made 
to have the government of this trade; they being 
Chriſtians, no queſtion, are to take care of the 

Chriſtian Religion ; and to take care that their A- 
gents and Factors that trade under this conſtitution, 
cep up to that Religion they profeſs; but cer- 
tainly it is quite another thing when people trade of 
their own head, there they converſe only with Infi- 
dels, they cannot have Divine Offices, 
My Lord, it has been objected, Oh, but ſay 
they, if the King give a licence to ſome, tho' they 
cannot do it without the King's licence, yet the King 
having diſpenſed with this Law, this diſpenſation 
| ig an univerſal influence, and give li to 
Others. 5 

My Lord, it ſeems to me a very ze infe-" 
rence z they acknowledge that make this objection, 
that without the King's licence, beyond what it is, 
where the King hath qualified his Grant ſolely to 


36. The Great Caſe of Monopolies. - 35 Car. Il. 


the Company and their Factors, they would have it 
extend to all the people of England. I think *tis 
the firſt time that ever the King's licence, or autho- 
rity that he gives, ſhould be extended beyond itſelf. 
But, my Lord, the great objection will be, that 
this is a Monopoly, and therefore the Grant is void 
in Law; with ſubmiſſion, I think, it is none, and 
I hope I have ſaid ſomething already to prove it to 
be none, and it does not come within the definition 
of a Monopoly, 3 Inſtit. 181. A Monopoly is an 
inſtitution or allowance of the King, by his Grant, 
Commiſſion or otherwiſe, to any perſon or — 
bodies politick or corporate, of or for the ſole buy- 
ing, ſelling, making, working or uſing of any 
thing; whereby any perſon or perſons, bodies poli- 
tick or coporate, -are ſought to be reſtrained of any 
freedom or liberty that they had before, or hindred 
in their lawful trade: reſtrained of the freedom 
they had before, that I think they cannot make out, 
that they ever had any ſuch freedom. They can- 
not make out that they were in poſſeſſion of this 
trade before, therefore this Charter does not reſtrain 
them of any freedom they had ; then ſay they, it 
hinders others lawful trade. | 

My Lord, I have made it A that the trading 
with Infidels without licence of the King is not a 
lawful trade. But to go further, tho“ the proof 
lies on their ſide, they having the affirmation; yet 
I hope to give ſuch evidence, as is even as much as 
can 8 expected in any caſe, In the 43d of Queen 
Elizabeth, a Parliament was fitting at Weſtminſter, 
and at that very time there was a Charter granted to 
this Company; and a Charter that had theſe very 
words, of having the ſole trade excluſive of others; 
and there had been another Charter ted before 
of having the ſole trade, 27th the Queen. 
Now in this Parliament, 43d of the ſaid Queen, the 
Parliament fell very vigorouſly againſt Monopolies, 
and brought in a great catalogue of them. 
my Lord, I do obſerve, that in all the 
and in all the debates of Parliament at that time, 
there's not one word mentioned of the Zaſt - India 
Company's Charter, neither of the Charter of the 
27th of the Queen, nor of the Charter of that very 
Parliament. Nay, there is not ſo much as mention 
made of the Charter granted to any other Compa- © 
ny. My Lord, I have this from a Book that is 
lately come out, Townſhend's Collection of Proceed- 
ings in Parliament, 244, 245. there is the whole 
catalogue of Monopolies, and the full debate of 
them ; but as for any Charters of er 
thoꝰ there were many at that time, there is not the 
leaſt complaint. 

My Lord, between the 43d of the Queen, and 
the zoth of King James, is about twenty-three 
yams * the 43 A Queen, the diſcourſe of 

onopolies fir in Parliament; and 
were conſidering, it may be ſuppoſed, all this i 
how to ſettle the matter of Monopolics, and to de- 
clare what were Monopolies. And after all this 
long conſideration, and ſo great an agitation as it 
had, they came to make the Statute of 21 Fac. 
which ſeems to be a ſettling and bounding the pre- 
rogative of the Crown, right of the Gbjea, it 
does condemn gan, and - has theſe words, 
all Monopolies, and all commiſſions for the ſole buy- 
ing, c. or uſing of any thing within the King's 
Dominions, why that is condemned. But, 
Lord, it does appear that the Parliament . 


far from condemning the Charter of this C 4 
or the Charter of any other Company, that there 
| | is 


is an expreſs proviſo that the Statute of Monopolies 
ſnould not extend to any Company for the ordering 
or managing of trade, tho”: I think the words of 
the Stature 14 not reach this caſe, yet they were ſo 
careful, that they would have a proviſo to ſave this 
and all other Companies. And, my Lord, there 
is a Statute 3 Jac. cap. 6. by the preamble of 
which Statute, it appears that the King had granted 
a Charter to divers Merchants to be a Company, 
and to have the A u 0 Spain and Portugal, 
excluding all others, that were not members. 
The Statute recites the miſchief of liberty to all the 
King's ſubjects to trade there: I obſerve, the Parlia- 
ment did not condemn the Charter to be unlawful, 
but took it to be good, and that nothing leſs than an 
Act of Pailiament could reſtore the liberty of trade 
to the ſubjects againſt the Charter; for they do ſay, 
notwichſtanding the Charter had given the ſole right 
of tmagde to the Company, yet it ſhould be lawful 
for all people to trade there, notwithſtanding that 
Cbartef. Now, my Lord, I do think} that prac- 
ice and uſage is a great evidence of the Law: I 
all ſhow your Lordſhip ſome precedents of ſome 
Charters, that have been granted to perſons of a 
ſole trade excluſive of others. 6 Feb. 26 Eliz. ſhe 
ranted to Abrabam Gilbert and his aſſociates the 
ſole trade to China, prohibiting others 6 March, 
27 Eliz. there is 4 Patent to Sir Walter Raleigh to 
diſcover new Countries that were heatheniſh and 
under Infidels: 11 Sept. 23 of her Reign, there was 
a Patent to divers Turky-Merchants to have the ſole 
trade to Turi. excluding all others. 1ft of Jan. 
34rh-of the Queen, a Charter granted to the Turty- 
Company. 5 Juby, 27th of the Queen, there were 
Letters Patents granted to certain Noblemen and 
Gentlemen to trade into Barbary, and that during 
twelve years none . ſhould trade there, but they, 


their Agents: and Aſſigns. _ 30 Zliz;' a Patent 


made to the Merchants of Exeter, to have the 
ſole trade to the Rivers of Manz d n 
Guinea; zath of the Queen, another Patent to Gre- 

ory and Pepe, to have the ſole trade to Guinea. My 
Lord, all theſe I have: now quoted, I have cauſed to 
be examined on the Rolls, and are to be found there. 
2. Brownlow 296. there it was held by my Lord 
Coke, that no ſubject ought to trade to an Infidel 


Country without licence of the King, for fear of 


being preverted from the Chriſtian Religion; this 
my Lord Cette ſays, and he fays he had ſeen an an- 
cient precedent of a licence, More 675, Darcy and 
Allen. | Juſtice Dodderidge (that I think was only 
then Serjeant) argues againſt the Patent, but he 
did agree that a. Grant to àa Company to have the 
ſole trade with Infidels is a good Grant, and the 
King by his prerogative might reſtrain his ſubjects 
from it: he admits a Patent for ſole Printing was 
ood; why, becauſe the publick was concerned. 
ly. Lord, the Parliament of late time have been 
ſo far from looking upon the Eaft- India Compan 
to be a Monopoly, that they have declared it to be 
for the good of the — 14th of this King, 
chap. 24. in the preamble tis recited, - © © 
Now, my Lord, I hope I have made good, that 
the King has this power both by precedents, by au- 
thoriti:s, and opinions of Lawyers; and 'alfo the 
judgment and the opinion of the Parliament: And 
that it was never condemned, and ſo 1 conclude this 
firſt, point. - The ſecond point, my Lord, in the 
next place, which I ſhall be very ſhort for 


that it will be conſequential to what I have endea- 
voured to prove before; that is, ſuppoſing it to be 
Vol. VII. 
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a good Grant, whether if any perſon do trade to the 
— of the Company, tis a good ground for an 

on | 

Firft, I do think the Company have, and *tis ve- 
7 plain they have an inheritance, and *tis a fran- 
chiſe and liberty they could not have, unleſs they 
had the King's Grant, and others excluded from it; 
then it does agree with all the caſes of this nature; 
wherever the King grants a franchiſe to one, and 
another perſon violates the franchiſe, the King's 
Patentee may have an action of the caſe, againſt 
the perſon that does interfere or violate the fran- 
chiſe. 22 H. VI. 14. 11 H. IV. 47. ſuppoſing 
the King grant a man a Fair or Market, if any 
man fer up another Fair or Market, tho* with the 
licence of the King, yet he that has the Grant ſhall 
have an action. Now the Zaſt- India — are 
to be at great charges, nay there is a truſt repoſed in 
them, that they ſhall trade, and carry on this trade 
for the good of the Company ; ſo that they are put 
into a trade, and are obliged to carry it on. The 
Defendant hath no right; if they have a right, 
they ſhall have a remedy againſt any that invade it. 
And for theſe reaſons 


'', Tpray your Judgment for the Plaintiffs: 


Sir George Treby, (afterwards Lord 
Chiet-Juſtice) his Argument. 


The Governor, and Company of Merchants of 
London, trading into the Eaft-Indies, againſt 
Thomas Sandys. Trin. 35 Caroli Secundi 
Reg. Rot. 126. 2 * 


May it pleaſe your Tordbip, 
12 of Counſel in this caſe with Thomas Sandy. 


4 - 


the Defendant. ' The Caſe ariſes upon a Charter 
ſer forth by the Plaintiffs, and a Statute pleaded . 
by us; and it is as Mr. Holt has opened it. Only 
: 1 * for my purpoſe, open it a little more than 

e did. | | 

It is a ſpecial action on the caſe, declarative ; 
wherein the Plaintiffs declare, that King CBarles II. 
our preſent King, by his Letters Patents, bearing 
date the 3d of April, in the 13th year of his reign, 
reciting, that the Governor and Company of mer- 
chants trading into the Eat - Indies, had been of 
long time a corporation, and enjoyed divers liber- 
ties, privileges and immunities, by virtue of divers 
Letters Patents and Charters, granted to them by 
Q. Elizabeth, and K. James; and the King being 
informed, that divers diſorders and inconveniencies 
were then lately committed, to the great prejudice 
of the ſaid company, and interruption, of their 
trade: Whereupon they had humbly beſought the 
King, — — and confirm their ſaid Charter, with 
fore alterations and additions, tending to the ad- 
e benefit of their trade. 12 

The King gives and grants to them, that t 
ſhall be a corporation Luv to have 8 
and capo iy, c. And further willed and grant- 
ed, that they,” and Every one that was, or ff cu 
be of the o — Nang their ſons at their ſever; 
ages of 21 and their apprentices, factors, and 
ſervants employed by them, might, and ſhould 


freely 'traffick,”-and uſe the trade of merchandize 


by ſea, by ſuch ways and Fange then found and 
diſeovered, as frag * fitteſt, he: and 
from 
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from the Eaft- Indies; and into, and from the 
2 Ports, Havens, Cities, Creeks, Towns and 
laces of Ala, Africa, or America, or any of 
them, beyond the cape of Bona Eſperanza, to the 
ſtreights of Magellan; as by the Court of the 
Company ſhall from time to time be limited and 
agreed ; without any moleſtation, impeachment or 

- diſturbance, any ſtatute, uſage, diverſity of reli- 
ion or faith, or any other cauſe or matter what- 

| notwithſtanding, ſo always the ſame trade 
be not undertaken, or addreſſed, to any Coun- 
try, Iſland, Port, Haven, City, Creek, Town, or 
Place, already in the lawful and actual poſſeſſion 
of any ſuch . Prince or State, as at this pre- 
ſent is, or at any time hereafter ſhall be in league 
or amity with the King, his heirs or ſucceſſors, 
and who doth not, or will not accept of ſuch 


ade. 5 | * <p 
And further grants, That they and their ſucceſ- 
ſors, and their factors, ſeryants, ang aſſignees, in 
the trade of merchandize for them, and in their 
behalf, ſhall for ever hereafter have, uſe and enjoy, 
the whole, entire and only trade and traffick, and 
the whole, entire, and only liberty, uſe and pri- 
vilege of trading and trafficking, and uſing the 
feat and trade of merchandizing, to and from the 
ſaid Eaſt- Indies; and to and from all the Iſlands, 
3 Havens, Cities, Towns and Places afore- 

11 


And further grants to them, That the faid Eaſt- 
Indies, or the Hands, c. ſhall not be viſited, fre- 
uented or haunted by any of his ſubjects, during 
the time that theſe Letters Patents remain in force, 
contrary to the true meaning of the ſaid Letters 
Patents, and the virtue of the -prerogative royal. 
Charging alſo and — and prohibiting 
all other ſubjects, that none of them viſit, haunt, 
frequent, or trade, traffick or adventure 2 
of merchandizing into or from any part of the ſaid 
Eaft-Indies, &c. unleſs it be by and with the li- 
cence and agreement of the Company, in writing 
firſt had and obtained under the common ſeal. 


Here the declaration makes a break, or ſtop, 
and ſo it would ſeem as if the reſtraint and prohi- 
dition were abſolute and general; but upon Oyer 

rayed of the Letters Patents, they being ſet forth 
5 Bec verba, it appears to be, /ub modo, under the 
following penalty, viz. Upon pain that every ſuch 
other 4 80 or perſons, that ſhall trade to or from 
the Zaſt- Indies, ſhall incur the King's indignation, 
and forfeiture and loſs of the goods, merchandizes, 
and other things whatſoever, which ſo ſhall be 


brought, into this Realm of England, or any the do- 


minions of the ſame. As alſo the Ship and Ships, 
with the apy iodine pag ac) ** 2 
chandizes and other things, rought or 
25 the gne; half of all che ſaid forfeitures to be 
to the King, his heirs and ſucceſſors; the other halt 
15 the e And further, all and: exery the 

id offenders, fot the ſaid contempt, to ſuffer im- 
priſonment during the King's pleaſure ; and ſuch 
other pupiſhmenxs as to, the King, his, heirs | and 
ſucceſſors, for ſa high a coptempr, ſhall ſeem meet 
and conyenjent; and not to be in any, wiſe deliver 
bound to the Governor, in the i 1000 f. at 


leaſt; at no time then after to ſail or traffiek into 
any part of the ſaid Eqft-Indies, Sc. And further 

rants, That, the Company may grant and give 
ſicence ace under the common ſeal, to apy perſops to 
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. which under the fair 
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ſail and traffick to the Zaſt- Indies; and that the 
King, his heirs and ſucceſſors, will nòt, during the 
Letters Patents, give licence to any perſon to ſail 
or trade there. ; 

By virtue of which Letters Patents they al 


they have been, and are a corporation; and have 
had, eſtabliſhed and managed, and do ſtill manage 


@ great trade of merchandize to the ſaid Eaft- Indies, 


with the inhabitants there; who at the time of mak 
ing the ſaid Letters Patents, or ſince, were not 


'chriſtians, nor ſubjects to any chriſtian Prince or 


State; but were, and are infidels, and enemies of the 
chriſtian faith z and have ſpent and laid out many 
and great ſums of money on that occaſion. 

And further ſay, that the commerce and trade 
aforeſaid cannot be eſtabliſhed, managed or carried 
on but per hbujuſmodi Corpus Corporatum, by ſuch 
a Corporation; and that they ought to have and en- 
joy the ſale trade there, according to the form and 
effect of the ſaid Letters Patents. 

But the ſaid 7homas Sandys being a ſubject of the 
King, and no member of the Company, nor ſon, 
apprentice, factor, ſervant, or aſſignee, ſufficiently 
knowing the premiſes, and deſigning to prejudice 
the Company, contrary to the form and effect of 
the ſaid Letters Patents, after the making the 
ſame, and after the Company had ſettled their 
trade, 19 Jan. 34 Reg. did trade into the Zaft- In- 
dies, within the Parts, Regions, and Places above- 
ſpecified; beyond the promontory of Good - Hope, 
on this ſide the Streight of Magellan aforeſaid, in 
certain Ports and Places, called Atcheon, Mechlopo- 
tan, and Porta Nova, with a certain Ship, called 
the ExpeB3ation, without the licence, and (againſt 
the will of the Governor and Company, and'to the 
prejudice, impoveriſhment, and manifeſt grievance, 
and againſt the form and effect of the ſaid Letters 
Patents z, to the damage of the plaintiffs 1000 J. 


The defendant prays Oyer of the Letters Pa- 
8 they are ſet forth in bc ver- 
4. , ; 
And thereupon the defendant pleads the Statute, 
18 Ed. 3. Cap. 3. whereby tis enacted, That the 
Sea be open to all manner of merchants, to paſi with + 
their merchandize where it ſhall pleaſe them. *© 
Upon this the plaintiffs demur: 


My Lord, 1 ſhall not differ with Mr. Holt in the 
ſtate of the controverſy, but make- the ſame two 
points, viz. 1. Whether this Patent, as it purports 
an excluſion of all other ſubjects from this trade, 
aloe why void? 2. Whether here be an apt ſuit 

roughtt. ; 

In; the firſt place, I ſhall not queſtion but the 
Patent is good, to make theſe perſons a corpora- 
tion, and all the privileges and benefits they can 
derive from being a body corporate, they may en- 
oy, and apply them to trade if they will. Yet as 


to this particular, I ſhall obſerve thus much, that 
when ſuch Charters of incorporation were firſt taken 


notice of in Q. Elixabetbs and K. James's time 
they did not eſcape the cenſure of learned men, who 


foreſaw the ill uſe of them. Co. Mag. Cbar. 540. 
Thrze things which have fair pretences are miſ- 
chievous, 1. New Courts; 2. New Offices; 3. New 


Corporations trading into foreign Parts, or at home; 
pretence of order and govern- 
ment, in concluſion tend to the hindrance of trade 
and traffick, and in the end produce Monopolies. 


ry " - | Rolls 


1. Rolli Rep. 226. Juſtice Dedderidge ſays, theſe 
things would overthrow the Realm. | 

In this argument I am ſenſible I am to ſpeak of 
a tender point, tbe King's Prerogative : But I ſhall 
treat it with that regard and deferencę that I ought, 
and as our Books teach us, _ f 

The prerogative is great; but it has this gene- 
ral and juſt limitation, That nothing is to be done 
thereby that is miſchievous or injurious to the ſub- 


ect. = 
: Finch's Law, 81, 83, 84. ſpeaks highly of it, 
as à matter divine. The King (ſays he) carries 
God's lamp, and bas the ſhadow of God's excellencies 
given him ; the power of God is always joined with 
juſtice ;, for to do wrong, is not omnipotence, but weak- 
neſs. So it is with the King; be can be no wrong- 
deer, be is all juſtice; therefore be bas a prerogative 
in all things that are not injurious to the ſub jet, as be 
may create Corporations, &c. (lays he). And ſo fay 
I, he may create Corporations, and this Corpora- 
tion ; but for the ſame reaſon, he cannot add a re- 
ſtraint to all other ſubjects from exerciſing this 
trade. 

I ſhall lay for my foundation, that this Patent, as 
to reſtraining the trade, and excluding all other ſub- 
jects, has the nature of a Monopoly, and is there- 
fore void in that particular. 

Mr. Holt and 7 are agreed on the deſcription of a 
Monopoly, which is made by my Lord Coke, Pla. 
Coron. 181, viz. an Inſtitution by the King, by his 
grant, commiſſion, or otherwiſe, to any perſon, or 
corparations, of or for the ſole buying, ſelling, 
making, working or uſing of any thing, whereby 
any perſons or corporations are ſought to be reſtrain- 
ed of any freedom or liberty they had before, or 
hindred in their lawful trade. 

And the like deſcription is made in the pream- 
ble of the Act concerning Monopolies, 21 Fac. 
wr 2 . Where it is alſo declared, That all grants 
0 Kionopalies; and all other matters or things 
whatſoever, any way tending to the inſtituting, 
erecting, ſtrengthning, furthering or countenan- 
cing of the ſame, are altogether contrary to the 
laws of this Realm, and utterly void, and of. no 
effect; and in no wiſe to be put in uſe or execu- 
tion. 

If therefore this trade to the Eaft-Indies be a law- 
ſul trade, then this Patgnt for the reſtraining it, muſt 
be a Monopoly, The nature of a Monopoly con- 

fiſts in reſtraining a common right ; it appropriates 
to one, or a few, what others had the lawful uſe of 
before. 5 | 

I confeſs, I did a little wonder to hear merchan- 
— to the Eaſt- Indies objected againſt as an un- 
lawful trade, and did not expect ſo much divinity 
in the argument; but to that I ſhall endeavour to 
anſwer by and by. | 

- Generally ſpeaking, merchandizing was alwa 
reckoned a lawful trade; every man might uſe t 
ſea, and trade with other Nations, as freely as he 
might uſe the air. 

And for this trade to the Eaft-Indies, it was law- 
fully uſed before there was a Company, or elſe there 
had never been a Company. This trade has been 
long, but this Company is made by theſe Letters 
Patents 22 years ago. . 

This is not diſtinguiſhed, nor diſtinguiſhable from 
the reaſons and rules laid down in the other caſes of 
Monopolies. | 

I ſhall chiefly inſiſt upon two caſes in one book, 
2 11 -- 4 the Taylor of Ipſwich his caſe, fol. 53. 

Vor. 
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and Durq and Allen's caſe, called the caſe of Mo- 

ies; fal. 86. It is the main ground of both thoſe 
caſes that at Common-Law no man could be prohi- 
bited to exerciſe his trade, for that is an avoidance 
of Idleneſs, it helps to provide ſuſtenance for a man 
and his family; and *tis a ſervice to the King: and 
the copſequences of reſtraining trade are pernicious; 
as railing prices of commodities and impoveriſhing 
men, bad commodities, Sc. 7 

Now that foreign trade was underſtood to be com- 
prehended under this general reſolution, I defire 

our Lordſhip to look upon the report of the Tay - 

r of Ipſwich's caſe, in 1 Rolls rep. 4. whete it i3 
faid, that no trade of Merchandize can be hindred by 
Patent, and a Charter to hinder trade at Sea is void; 
as that a hundred men ſhall have the ſole trade or 
the like. | 

The King's prerogative cannot make this ; 
it is not hawfal or a man to reſtrain himſelf from his 
trade, 5 Moor 242. 2 Leon. 210: a bond not to uſe 
his trade of a Dyer or'a Smith is voidg ſo a bond 
not to plough his land. 

And ſo a bond that a man ſhall not go out of his 
houſe, for a man muſt ſerve the King, and do his 
duty with his liberty and his labour; and if Mer- 
chants and Mariners ſhould enter into a bond or a 
covenant not to trade, or not to trade to the Ca- 
Indies, it were void. And if it be unlawful for a 
man to reſtrain himſelf from it, the King cannot re- 
ſtrain him. 

Another reaſon is, the King cannot by his Letters 
Patents take away the ſubjects property, and I do not 
know a greater property than freedom of trade and 
labour; the King cannot take away ſix-pence that a 
man has got by his trade, much leſs can he take away 
his whole trade: if the profit which a man gets by 
his trade be his own, the liberty whereby he acquires 
it is his own; otherwiſe the whole property of 
Traders were precarious, | 

Mr. Holt would expound the Statutes that are 
pleaded, to ſignify that the King ſhall not lay an 
impoſition upon Merchandize, though that be not 
the true meaning of the Statute, yet even that were 
ſufficient for our purpoſe, and will prove that the 
King cannot totally prohibit a man to trade; for if 
he can prohibit abſolutely, he can prohibit ſuò modo, 
and require that none ſhall trade unleſs they pay ſo 
much and ſo much for licence; and ſo by that 
means he might lay that impoſition, which, it is a- 

he cannot. 

In Darcy's Patent there was a rent of a hundred 
marks per annum, reſerved to the Queen; and they 
that drew, and they that argued that Patent, ſup- 
poſing the Grant of the ſole trade to have been 
good, made no doubt of the conſequence, that the 
reſervation was good. 


It is truly ſaid by my Lord Coke, Co. Mag. Chg. 


47. 65. that all Monopolies concerning trade 


and traffick, are againſt the Common-Law, and di- 
vers Statutes ; and tis as truly ſaid by him, Co. Pla- 
cita Corone, 182. that though theſe Monopolies 
were ever without Law, yet they were never with- 
out friends. THe 

Several attempts have been made for them, Mr. 
Holt has cited ſome ; for the moſt part, they lurked 
— ſometimes they have appeared in of 


uſtice, but there they have always been diſap- 
pointed. . 


Rot. Parl. 50 Ed. III. nu. 33. It appears there 


had been a Patent granted to one Peachy, for the 
ſole —_ Wine ia Londen: this concerned a 
2 
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thing of delicacy, and was a matter of fmall mo- 
— then; yet the Patent was brought into Parlia- 
ment, and adjudged void, and the party puniſhed. - 

Co. Mag. Charta 61. and Pla. Cor. 182. A Pa- 

tent granted by Philip and Mary (in reſpect of Pbi- 
- lip's landing there) that all Malmſeys ſnould be im- 
ported at Southampton, and not elſewhere, adjudged 
void. 14 H. VIII. was the College of Phyſicians 
erected by Letters Patents; wherein there was a 
clauſe, that none without 3 amr — 
practice Phyſick in, or within ſeven iles compaſs 
of London. . Coke's 8. Rep. p. 114. Dr. Benbam's 
caſe; but they were well adviſed that that clauſe in 

the Letters Patents was void. And therefore 16 H. 
VIII. they procured an Act of Parliament to make 
good their Letters Patents; and the very reaſon of 
making that Act, was to give that force to that re- 
ſtraint, which could not be by the Letters Patents 
only 
15 stb Jacobi, was granted a Patent for ſole print- 
ing of Law-books, the validity of which happen'd 
to come in queſtion in 1668, in Chancery z between 
the Patentees and ſome Bookſellers, who had ac- 
quired copies of Law-books to be printed, and it 
was referred to all the Judges. | 

Many ſpecious reafons were given to maintain it ; 
as; that the Invention of Printing was new, that it 
concerned the State, and was matter of publick 
care; that it was in the nature of a proclamation, 
and none could make proclamations but the King, 
That the King had the making of Serjeants and Of- 
ficers, and Judges of Law; that they were printed 
in a particular language and character, with abbre - 
viations; Fc. But it was the opinion of all the 
Judges; certified to my Lord-Keeper, that thoſe 
perſons who had acquir d Copies ſince the Patent, 
could not be reftrain'd by the Patent from printing 
them. | 

Lord Chief- Juſtice. It received another Judgment 
in the Houſe of Lords. 

Sir George Treby. Not this caſe, my Lord. 
But beſides the Common-Law, our point is moſt 


ſtrongly eſtabliſh'd by particular Statutes, and it has bey 


been the wiſdom and care of Princes and Parlia- 
ments in all times to aſſert this freedom of trade. 


Magna Charta, cap. 30. All Merchants (if they 
were not openly prohibited before) ſhall have their 


ſafe and ſure conduct to depart, come and tarry, to 


buy and fell without any manner of evil toll, by the 


old and rightful cuſtoms, except in time of War, 
It is true, as Mr. Holt ſays, that this provides a- 
gainſt Mala tolueta, but tis plain too, that it eſta- 
bliſhes their liberty of trading, and coming and go- 
ing with their Merchandize. 
My Lord Coke ſays, indeed, that this reſpects 
Aliens only, but more ſtrongly proves that the 
Engliſh had this liberty; for they would never have 
extended it to Aliens, and have left the Exgliſb with- 
out it. | 
From this exception (nifi antea publice probiti 
fuerint) it cannot be inferred that the King may re- 
ſtrain his ſubjects from trade; for my Lord Coke in 
his Comment. fol: 57. ſays, that this prohibition muſt 
be intended by Act of Parliament, for that it con- 
cerns the whole Realm, and is implied by the word 
publice. | | 
Beſides that this prohition muſt relate to Aliens 
only, and that likely in reſpect of War too, 
Subſequent Statutes make it moſt clear, 2 Ed. III. 
cap. 9. Merchants Strangers ſhall go and come 
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wittr their Merchandize. 6 Ed. III. (Stat. 1,) cap. 1. 
all Merchants, Strangers and others, may freely buy 
and fell their commodities, from whence ſoever they 
come, without interruption z notwithſtanding Char- 
ters or Uſage to the contrary. Which Charters and 
Uſage (if any be) the King, Lords and Commons 
hold to be of no force, as being to the damage of 
the King and his great Men, the oppreſſion of 
the Commons. | 

14 Ed. III. (Stat. 2.) cap. 2. All Merchants, 
Aliens, Denizens and Foreigners (except thoſe which 
be of enmity) may without let, come with their 
Merchandize, tarry and return. 

' 25 Edw. III. (Stat. 4.) cap. 2. If any Charter, 
Proclamation, Command, Uſage, Allowance or 
Judgment be made to the contrary, it ſhall be void, 

28 Ed. III. (Stat. 1.) cap. 2. eſtabliſhes the like 
freedom, as in the time of that King's Progenitors, 
and there is uſed the word Engliſh Merchants, as in 
other Statutes the word Denizens. 

I obſerve that it was then look' d upon as an an- 


cient right, it having been in the time of his Pro- 


genitors. 

2 K. II. cap. 1. 11 R. II. cap. 7. and 16 R. II. 
cap. 1. are to the like purpoſe. 

When there has been occaſion to prohibit any 
Merchandize, it has been done by Acts of Parlia- 
ment. 8 

27 H. VI. cap. 1. confirmed 28 H. VI. cap. 1. 
prohibits Merchandize, growing or wrought within 
the Dominions of the Duke of Burgundy, and the 
like, 4 E. IV. cap. 5. till that Duke revoked his 
Proclamation concerning our cloths. 8 
3 E. 4. cap. 4. Forbids importing woollen caps, 
cloths, laces, c. and many other Statutes of like 
nature; whereof ſome in his preſent Majeſty's 
reign, as concerning Iriſb cattle, French goods, and 
concerning our Foreign Plantations: all which were 
vain and needlefs, if the King alone could have re- 


ſtrained the ſame. 


26 H. VIII. cap. 10. Gives power to the Ki 
during his liſe, to reſtrain or ſet at liberty traff 
ond Sea for certain Countries. Now Henry the 
VIIIch, as my Lord Coke (Inf. co. 361.) obſerves, 
ſtood as high upon his prerogative, as ever any King 
had done; and would never have _=—_— his power 
from a Grant of Parliament, if he had had a pre- 
rogative of this nature before. 4 

35 Eliz, cap. 7. It is enacted that the Queen may 
prohibit tranfporting of corn, by proclamation ; 
and ſo it is 1 Fac. cap. 25. which ſhews that a pro- 
clamation, which. is an Act of Prerogative, was not 
ſufficient for the purpoſe, without the authority that 
was derived upon it from the Acts of Parlia- 
ment. * 


My Lord, I ſhall now anſwer Mr. Holt's Argu- 


ments and Allegations, 
Firſt, He ſays, that by the Law of the land, no 
ſubject can trade with Infidels without the King's li- 


cence. 
But I ſay this is gratis dium, and I muſt deny 
the Law to be ſo. He cannot find any Statute, 
Judgment or Reſolution in all our Law-books to 
this + +008 | 

All the authority he has is a caſual ſaying of a 
fingle Judge in Micbelborn's caſe. | 

For in Darcy and Allen's caſe, there is not a word 
ſpoken by Dodderiage, or any other concerning trade 


with Infidels. 
Dodderidge 


idge ſays nothing of foreign trade; cites 
and affirms the Law of . Charta, cap. 30. 

Michelborn's caſe is in 2d. Brownlow 296. and it 
is in theſe words. Hill. 7 Jacobi, in the Common 
Bench, u a motion made for conſultation, upon 
- a prohibition awarded, it was ſaid by the Lord Coke, 
that no ſubject of the King may trade with any In- 
ſidels without licence of the King; and the reaſon 
of that is, he may relinquiſh the Catholick Faith 
and adhere to Infideliſm. And he ſaid, he had ſeen 
a licence made in the time of Edw. III. where the 
King recited that he having a ſpecial truſt and con- 
fidence that his ſubjects will not decline from his 
Faith and Religion, licenced him ut ſupra; and 
this did ariſe upon a recital of a licence, made to a 
Merchant to trade to the Eaft- Indies. 

Firſt, To this lender authority I anſwer, 

If the Law had been according to this conceipt, 
there would have been much ſaid and done about it 
in divers caſes ; there would have been proceedings 
aga nſt perſons that had traded to Granada, (of 
which the Moors loſt the Dominion within theſe 
200 years) to Barbary, to Turky, and other Infidel 

laces in Aa, Africa, or America, but we never 
„or read of any till now. 

Secondly, Tis an apocryphal caſe; that Book, 
called Brownlow, is of little authority, it was prin- 
ted without approbation of the Judges, or any le- 
gal licence. 4 

And the conceipt is of leſs authority, it is tepor- 
ted as dictum obiter, upon a motion, a caſual ſaying 
of the Judge; which the Clerk took, and likely 
miſtook, for it is no where ſaid in my Lord Coke's 
own Books, though they are voluminous. And 
the ground of his ſaying (if he did ſay it) is, that he 
had ſeen a licence in Edw. IH's time, but I cannot 
learn that it has been ſeen by any man elſe. Nei- 
ther Mr. Holt nor I can find it, nor does my Lord 
Coke tell us where it was ; perhaps it was taken upon 
truſt, and miſtaken, perhaps not authentick, 
and perhaps a ſufficient anſwer to it would have been 
found in it : however, it was but one, -and certainly 
if the Law had required it, there would have been 
more than one licence from the beginning of our 
Records till that day, 

Una Hirundo, &c. 

Thirdly, The reaſon there given makes ſtrongly 
againſt this Charter; the reaſon is, leſt men ſhould 
decline from the Faith; fo that it ſeems there is a 
ſpecial truſt in the King, that he ſhould ſuffer none 
to go into Infidel parts, but ſuch as are orthodox, 
found and firm in Religion ; ſuch- of whom the 


| King is ſpecially aſſured that they will not fall from 


the Faith, which is to be exerciſed by the King only ; 
and he is to grant licence to particular and known 
perſons of whom he has this confidence, the King 
cannot grant his royal care to the Company. 

But now this Charter would have this truſt depu- 
ted and transferred, for it contains a licence not 
only for the then Members of the Company (who 
were twenty-two or twenty-three years ago) but 
their unknown ſucceſſors, and to their ſons begotten, 
and to be begotten, and - their Servants, Factors, 
Apprentices, and Licenſees. 

Mr. Holt alſo gives a reaſon for this trade bein 
unlawful, namely that the Law has judged Infidels 
to be perpetual enemies, for which he relies upon 


another ſingular ſaying of my Lord Coke in Calvin's 
caſe, fol. 17. and recites two authorities cited there, 
namely the Regifter, 282. and 12 H. VIII. 4. 


os 
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And he takes notice that the children of Jae! 
were perverted from the true Religion by converſe 
with the Nations round about them. And he cites 
Grotius de Jure belli & patis, lib. 2. cap. 15. par. 
11. where he ſays, Cavendum eſt ne nimia commixtio 
contagium adferat Infirmis. 

As to this ſingular opinion of Infidels being per- 

tual enemies, it is not eaſy to underſtand what my 

ord Coke means by it; his words are theſe. 

All Infidels are in Law, perpetui inimici, for be- 
tween them, as with the Devil, whoſe ſubjects they 
are, and the Chriſtian, there is perpetual hoſtility, 
and can be no peace; for as the Apoſtle ſays, 24 
Corinthians 15. What agreement is there of Chriſt 
with Belial, or what part has the Believer with the 
Infidel. 

It ſeems by theſe words, that it is to be under- 
ſtood of a ſpiritual diſcord in reſpe& of Religion; 
and not a temporal between the Nations : for he ſays, 
tis becauſe they are the Devil's ſubjects, and he re- 
lies upon the Texts of Scri : and if this per- 
petual hoſtility be taken in a political and proper 
ſenſe, and the Law be ſo, it deſtroys the licence and 
privilege of the Company, and their action brought, 
and all poſſibility of ſuch a thing for them, There 
is not nor can be any peace, treaty or intercourſe 
between the Engliſh and the Indians, but a conſtant - 
never-ceaſing ſtate of war; and eſpecially if it be 
founded upon a Divine Precept: for whatſoever 
prerogative the King may have, he cannot have a 
prerogative to diſpenſe with the Canon of the 
ripture. | | 

But, my Lord Coke himſelf does much clear this 
matter, Jur. Co. 155. where he ſays, that there ay 
be peace and leagues of commerce with Infidels. All 
that the Regiſter ſays, is that the Hoſpitallers were 
inſtitured for defence contra Chriſti & Cbriſtiano- 
rum inimicos ; which is an expreſſion of the enemies 
of Religion, not of the State. In the book of Henry 
the VIII, he ſaid indeed, obiter, that a perſon out- 
law'd, a Traitor, or a Pagan being beaten, ſhall 
not have an action; it is true in caſe of an Out-law, 
or a Traitor, it may be pleaded in abatement : bur 
no other Book ſays, nor can any man maintain that 
the Law is ſo in caſe of a Pagan. 

A Pagan, Turk or Jew, may maintain an action 
of debt or battery, or other perſonal action here; 
were it otherwiſe, there could be no trading of the 
Jews here, nor of the Turks; the contrary where- 
of is implied and admitted in the Act of Naviga- 
tion, 12 Carol; II. cap. 18. paragr. 18. . 

By the like reaſon that there ſhou'd be no tra 
ding with Infidels, there ought to be no foreign 
trade at all, for there is no Country where the Re- 
ligion does not differ in ſomewhat or other, from 
the religion eſtabliſh'd in the Church of England. 

And whatever he ſays of the children of Yael, 
I think there are many inſtances in the Old Teſ- 
tament of commerce with the Heathen, though I 
not MO ſuch uſe of Divinity here, am not ſo 
well furniſh*d. wy | 

As to the citation out of Grotius, it is by way of 
caution only; but the whole drift of that chapter 
demonſtrates, that commerce and leagues with Infi- 
dels are lawful, and he expounds that text of 2 Cor. 
which my Lord Cote bottoms upon, to refer only 
to joining with them in Idol worſhip. And to ſhew 
clearly the mind of that Author, he has writ a whole 
Book, intituled, Mare Liberum, to manifeſt the 
right and lawfulneſs of trade to the Indies; and 
- he 
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he ſays, that God in naturg appointed all people to 

reſort to and trade with others, for that he hath 
iven ſeveral commodities to ſome, which others 
and in need of. 

I muſt take leave to ſay, that this notion of Chri- 
ſtians not to have commerce with Infidels is a con- 
ceit abſurd, monkiſh, phantaſtical and phanatical. 

"Tis a-kin to Dominium fundatur in Gratia. 

The Indians have a right to trade here, and we 
there, and this is a right natural and human, which 
the Chriſtian Faith doth not alter. 

I agree with Mr, Holt, that an Act of Parliament 
made againſt the Chriſtian Religion is void; but I 
think a Charter againſt natural and civil right is as 
certainly void. 

Mr. Holt further ſays, that publick ſafety and 
policy are concern'd in this trade, and therefore it 
ſhould: be reſtrainable by the Common Law; and 
he cites Courteen's caſe, Hob. 270. where ſeveral 
Merchants were puniſh'd for buying and tranſport- 
ing great ſums of money, becauſe (the Book ſays) 
it was againſt the State-Policy and ſafety of the 
Kingdom; and fo puniſhable, and not permitted 
by the Common Law: and Mr. Holt ſays, that 
trading with Infidels is in like manner againſt the 
State-Policy too. 

Anſw. That was in the Star-Chamber, and per- 
haps it was one of the errors for which that Court 
was diſſolv'd, 16 Car. I. cap. 10. in which Act it is 
ſaid, that the Judges of that Court had undertaken 
to puniſh where no Law did warrant. 

f tranſporting of money had been prohibited by 
Common Law, the Statutes 9 E. III. cap. 1. and 
5 K. II. cap. 2, &c. had been needleſs; but before 
thoſe Statutes every man might diſpoſe of his own 

rivate money as he wou'd. And in that caſe of 

rteen's the offence ſeems to have conſiſted in in- 
groſſing great quantities, and ſo it more fully ap- 
ars in a contemporary report of the ſame caſe, in 
the ſele& caſes added to ou, 149, and 150. 
where it is ſaid, that as one ſhall be puniſh'd for in- 
groſſing commodities, ſo another for great quanti- 
ties of money, all other commodities being thereby 
ingroſs'd. And this point of Courteen's caſe is a good 
authority againſt the privilege claimed by the Com- 

y, which in truth is nothing elſe but to ingroſs 
to themſelves all the commodities of India, &c. 

But if the Common Law would have all the trea- 
ſure kept within the Realm, it does not follow that 
we muſt keep all other commodities, and have no 
trade at all; at leaſt without ſpecial licence, I know 
no State-Policy or Law for that. 

In the next place, Mr. Holt conſiders foreign 
trade, and ſays, the ſubjects have not a right to 
trade abroad, ad /ibitum. | 

Anſw. This is againſt the former argument and 
the ground of the Plantiffs declaration, for that 
was, there ſhou'd be no trade to thoſe places, for 
a ſpecial cauſe, (viz.) becauſe they were Infidels; 
but this argument imports, that there ought not to 
be any trade at all abroad, no not with chriſtian 
countries without the King's licence. 

The reaſon, with which he would ſupport this 
argument, is, becauſe trade depends upon treaties, 
and upon the accidents of peace and war, - which 
the King has the power of. | 

But this too thwarts the former argument, for In- 
fidels he ſays are perpetual enemies; and if ſo, there 
is no peace nor treaty with them, and therefore no 
trade to be (as not by the Company) with them. 


Beſides, allowing there may, be peace and trea- . 
ties with them, I cannot ſee how this conſideration 
can conduce to the preſent queſtion ; for it cannot 
be pretended, that the King makes leagues with 
Indian Princes, that one part of his ſubjects ſhould 
trade thither, and the reſt ſhould not, or that 
the King is, or can be in amity with them, as to 
one part of his ſubjects (namely the C y 
and in enmity with them, as to the other of his 
ſubjects. 

The King has, and is to preſerve the highways, 
but it is to keep them for the paſſage of himſelf and 
his people; not to ſhut them up againſt any of his 
people at leaſt, except in caſe of war. 1 

He cites the Statute 12 H. VII. cap. 6. where 

the Merchant- Adventurers ſay, they had commerce 
with Spain and Portugal, and other places in league 
and amity with the King. 
No doubt they had, and beyond this is truly ſaid 
in the ſame Statute, that of right they ought to 
have it, which ſhews that it was not by the King's 
grant or licence. And in like manner the Defen- 
dant of right ought to have trade with the In- 
dians, there being no war betwixt this Realm and 
them. 

He cites out of RolPs Abridgment, 2 Pars. 214. 
a note of Rot, Parl. 1 H. V. nu. 41. where the 
Commons pray that all Merchants may export and 
import to and from any place, any goods at their 
pleaſure, paying the cuſtoms and other dues, any 
proclamation notwithſtanding, the King anſwers, 
that he will be adviſed by his Council. f 

And Mr. Holt takes this to be an acknowledge- 
ment by them of the legality of the proclamation. 

Anſw. It is not ſo, for it was the courſe then, to 
propoſe and paſs dechratory and confirming (as 
well as other) Laws, by way of Petitions to the 
King; and tho' they thought the proclamation ille- 
gal, yet it was more proper for them to endeavour 
to obtain redreſs by prayer, than conteſt. But 
their Petition was a Petition of Right, and the pro- 
clamation (eſpecially if there was no war 80 
was void, being againſt the Common and Statute 
Law. And to cite and ſet up ſuch a proclama- 
tion, is to ſet up grievance to the Law: and yet I 
take it there was an extraordinary occaſion at that 
time, Hen. V. having occaſion to lay an embargo 
on ſhips, in order to his proceeding to his great 
war in France. . 

He ſays that foreign trade may be miſchievous, it 
may be a nuſance, ſo the importing 1rifs cattle and 
French goods have been declared to be by the Par- 
liament, and the King may reſtrain ſuch evils. 

Anſow. Theſe Acts of Parliament were enacting, 
and they enact it ſhall be adjudged a common nu- 
ſance. They did not find and declare it to have 
been one before. 

If it had been ſo, there had been no need of theſe 
Acts, and we know the reaſon of that clauſe was 
to make the matter diſpenſable. 

If the importing -India commodities be a 
nuſance, it is not licenceable, and the Company can- 
not maintain their trade, much leſs their action; 
unleſs it ſhould be thought that the bringing in of 
thoſe commodities by the Defendant is a nuſance, 
but the bringing in the ſame by the Plaintiffs is nor. 

ie inforces this with a reaſon, that there may be 
miſchief from the abundance of the importation 
excceding our exportation, and reſembling it to what 
is ſaid 10 Rep. 141. that by the Common _ 
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the King ought to ſave and defend his Realm as well 
againſt the Sea as againſt enemies; that it ſhould 
not be drowned. nor waſted ; and as the King may 


prevent inundation of water, ſo he ſays, he may. 


as to trade. 

Anſw. This is a ſimilitude in words, but not as 
to the nature of things, and if there be any force in 
it, it is againſt the Plaintiffs; for there is not in 
their Charter any limitation, the Company may 
bring in as much as they will, 1 ſeems by their 
allegation, that this trade is to be managed moſt 
largely by means of the Company, and therefore 
thence is rather the danger of the glut. Sets 
Mr. Holt makes it a great argument to maintain 
the Charter, that it is a neceſſary regulation of the 
trade, and that the trade could not have been ſet- 
tled but by ſuch a Company; and ſays, if it ſhould 
be laid open, it would ruin the trade both of the 
Company and the Defendant. 

* And it is averred in the declaration, that this 
trade cannot be managed, but per hujuſmodi Corpus 
Corporatum. 

Anſw. This contradicts Micbelborn's cafe, for 
that was upon a licence granted to a fingle Mer- 
chant to trade to the Eaſt- Indies; and it is known 
that this trade has been manag'd by private perſons 
before, and fince there was a Company. 

And this is to ſet up convenience or pretence of 
convenience againſt Law; the Statute, which we 
have pleaded, ſays that all trade ſhall be open ; the 
Plaintiffs ſay, it ſhall be open to them only, be- 
cauſe they can manage it beſt. 


If other men ſhould fay that they could manage 


it better, the pretence were as fair for them to ex- 
clude the Cortipany from che trade. 8 
But I except againſt this averment, ĩt is a frivo- 
lous and impoſſible averment, go iffue can be taken 
upon it, unleſs iſſue ſhould be taken upon a ſimi- 
litude, - (viz.) hujuſmod? Corpus Corporatum, - 
If a licence were granted (as it is faid to be in 
Micbelborn's caſe) to one man to trade to the Eaſt- 
Indies; and he ſhould bring ſuch an action, and a- 
ver that the trade could not be managed but by 
ſuch an one as he, it would not be good, and yet 
as | as this is. In an action for words, it is 
not allowable to alledge that the Defendant ſpoke 
ſuch words, or jus /imilia. a | 
Moreover, the declaration as it is penn'd, con- 
tradicts itſelf ; for it ſays, that the trade cannot be 
managed but by the Company, and yet charges the 
Defendant, that he did manage a trade there; which 


is not poſſible, and it is penal enough upon the De- 


fendant, that he attempts to manage trade where 


he cannot, 
Mr. Holt objects, that the Statute we plead, 


ought not to be taken univerſally, that the Sea ſhall 
be open to all Merchants; for then it would extend 
to give liberty of trade to the King's enemies who 


are Merchants. 


Anſw. Trae it is, neither this, nor any ſuch Law 


extends further than to Alien Armies and Subjects, 
there are jura belli, as well as jure pacis; and it is 
underſtood, that enemies who are foreigners may be 


taken and proceeded againſt according to martial 
Law; bur the Defendant is a ſubject, and cannot 


be an enemy. | 
He ſays further, that this Statute ſhould not ex- 


tend to this trade, becauſe that in Zdw. III's time, 
when it was made, trade was driven with Chriſti- 
ans only, and not with Infidels. 
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If this be fo, it deſtroys the only authority he 
has (viz. ) Michelbory's caſe, where the only ground 
of the opinion is, that there was a licence granted to 


trade with Infidels, in the time of the ſaid EA. III. 
But this Statute muſt be taken as it 18 penned 
univerſally, and not confined to thoſe countries; 
places and parts which were then uſed ; the Statut 
does not diſtinguiſh, & ui lex non diſtinguit, ne not 
diſtinguimus, otherwiſe no man muſt trade, but td 
thoſe few places that he can prove were traded to 
before, 18. E. III. | | 
| He fays (as F. u. ö. 85.) that the King may re- 
ſtrain men, by Ne Exeat Regnum, from going be- 
yond Sea; and cites Davis, g b. that one reaſori 
of the King's being intitled by preſcription to the 
great cuſtom, was for his leave to Merchants to god 
and carry goods out of the Rea m. 
Anſw. It is true, that Book of Davis does fay fo 
but he cites to prove the opinion, Dyer 165. ad 
this Statute, .18 E. III. which we have pleaded 
ſo, that that Book is of no further uſe, than the 
authorities upon which it is founded do wartant + 
which, if we examine, we ſhall find thar in Dyer it 
is among other things made a guære, in a caſe refets 
red to the Judges 8 new impoſition ſet 
by Queen Mary on Merchandize, whether by Com- 
mon Law, Merchants were, or might be N 
from going out of the Kingdom, without leave 
the King or Queen; to which the Judges give no 
reſolution: which ſhews, they thought the Law was; 
that there was no ſuch reſtraint or need of leave; 
for when Judges' give no reſolution, in the caſe 6f 
the King, it is a ſign that in their opiniort the Law _ 
is againſt him, and for the Statute, 18 E. III. which 
we plead, it is flat againſt it. | 
F. N. B. 722 4. is expreſs, that by Comtndii 
Law, every ſubject may go out of the Kingdom 
for Merchandize, or Travel, or other cauſes as he 
pleaſes, without leave, /. Co, p Cor. 180. 
5 R. II. cap. 2. Reſtrains people paſſing out; 
but it excepts Merchants, and even that Statute is 
repeal'd. 4 Jacobi, cap. 1. tis clear that the King 
may reſtrain his ſubjects from going out of the 
Realm, by his Writ of Ne Exeart Regnum. But 
that Writ was * . for the Clergy only, and is 
properly granted for matter of State only; and the 
words of it are, Quam plurima nobis & Corontd 
naſtræ pr ejudicialia ibidem proſequi intendis. Of late 
indeed it has been extended to confine a perſon to 
abide the Juſtice of a Court here, but 1 think no. 
further. It is always to reſtrain a man from ſome- 
thing unlawful, and againſt the duty of a ſabje& z 
never to reſtrain from a lawful AR, as trade is. 
Neither is it general or univerſal, but always 
particular, and granted upon oath, made concern- 
ing a particular perſon; and ſince there needs ſuch 
a ſpecial Writ to reſtrain an obnoxious . it 
prom the Law to be, that all other perſons are at 
rty to go. M ern 
And — was no Ne Exeat Regnum againſt the 
Defendant, nor cauſe for any; and if there had been, 
and he had againſt it, though it were an . 
fence to the King, it would not give cauſe of actiom 
to the Plaintiffs. | 
He cites Co. Litt. 5. a. That no ſubject ean build 
a caſtle or a fortreſs without the King's licence, 
and 11 Rep. 87. b. and Co. Magna Charta 199. that 
no man can make a park without the King's licence; 
and 11 H. VII. 13. that the King may licence z 


where if one kill another, it is no felony. 
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| Anfe. Theſe inſtances agree not to our caſe; a 
man may not build caſtles without the King's licence, 
any more than raiſe forces, or appropriate beaſts, 


Which are feræ natur, and the King's game; much 


leſs take away the lives of the King's ſubjects: but 
there is no parity of reaſon, that a man ſhould not 
uſe an innocent trade. | 

It is more ſuitable thereto, to inſtance, that a 
man may without licence build a houſe, or make 
a hedge, and incloſe a garden or field, and there- 
by preſerve the lives of himſelf and his family. 
In the next place, Mr. Holt ſays there's a great 
deal of difference between trading in a Company, 
and trading out of a Company ; that this Charter 
is good becauſe it gives the trade to a 93 
. being a Company, and Chriſtians, they will take 
care that their Agents and Factors keep up to the 
Chriſtian Religion; but other people will converſe 
only with in6dels, and cannot have Divine Offices. 
_ Axfev. It is not required by the Charter, that the 


' Members taken into the Company, ſhould be Chri- 
ſtians, and their ſons, ſervants, and factors may be 


no Chriſtians, nor are they bound to have Divine 
Offices. And the Defendant and others are like- 
wiſe Chriſtians, and may have Divine Offices as well 
as they; and in this trade, the Defendant and thoſe 
with him, converſe with the ſame e as the 
Company and their Agents do, or if not, then there 
is no interfering, no cauſe of complaint. 

He obſerves out of the Journal of the Houſe of 
Commons, 43 Eliz. that the Houſe of Commons 
fell vigorouſly upon Monopolies; and there was 
brought in a catalogue of them, but therein is 

othing of the Eaſt- India trade, tho there was ſuch 
4 Charter then in being. Bok 


Anſw. I know not whether there was ſuch a 


Charter then in being; but if there were, poſſibly 
it was not taken notice of, or poſſibly no ar) ms; 


then appear'd from it; and likely that Company 
was better advis'd, than to endeavour to reſtrain 


others from trade. #44 
Beſides I have heard a Vote of the Houſe of 
Commons cited ſometimes, but never knew the ſi- 
lence of the Houſe of Commons cited for authority 
before ; doubtleſs in that Parliament, as in others, 
the Members complain'd of thoſe grievances, which 


then affected the Boroughs and Places they ſerv'd 


for: they undertake not to enumerate all the Mo- 


+ nopolies, that were or might be, and it is moſt pru- 


dent, in order to obtain redreſs, to limit their com- 
Plaints to the preſent occaſion. 50 
Firſt, Mr. Holt mentions three Statutes, 3 Ja- 


- cobi, cap. 6, there having been a Charter obtained 

ſome Merchants for ſole trade into the Domi- 
nions of Spain and Portugal. It is enacted, that it 
mall, and may be lawful, for all ſubjects to trade 


thither, notwithſtanding that Charter or any other; 


and thereupon he infers, that the Parliament takes 


the Charter to be good, and therefore enact that 
the trade ſha]l be laid _ | 
© Anſw, There is no juſt ground for this inference. 


undation, for that it related to a trade to Spain or 


1 5 rf, It were a ſtrain beyond the Plaintiff's own. 
ry away or detain his goods, by occaſion or pretext 


ortugal, which are Chriſtian Countries, 


, Secondly, The preamble of the Act ſets forth rea- 


ſons enough, to deſtroy the Patent at Common 
Lay, {viz.) that all ſubjects ought to enjoy equall 

the beneſit of peace and free trade ; that otherwiſe 
the ſubjects of England would be in a worſe condi- 


tion than thoſe of Scotland and Ireland; that it was 


3 


attended with the impoveriſhing of Merchants, Ma- 
riners and Manufacturers, leſſening the price of 
their commodities, and enhancing foreign, Sc. 

_ Thirdly, The Act calls it a common traffick, and 
does not only ſay it ſhall be lawful, but that there 
ſhall be free liberty to trade there, in ſuch ſort and 
manner as was accuſtomed: ſo that the Act did not 
make the Charter illegal, but found it ſo, as being an 
innovation againſt what is uſed and ought to be. 

Alſo he mentions the Statute of Monopolies, 21 
Jacobi, cap. 3. wherein he obſerves, there is a proviſo 
to ſave the Companies or Societies of Merchants. 
And the Statute 14 Caroli II cap. 24. which in the 

eamble declares the putting in of Stock into the 
Zaſt- India Company to be for publick good. | 
4nfw. That laſt Statute indeed in the preamble 
ſays, it-is for publick good, but it is. the publick 
of the Company; and the ſame preamble ſays, 
at divers Noblemen, Gentlemen, and other per- 
ſons of quality, not bred to trade or merchandize, 
did put in Stock there; and enacts, that they ſhall 
not in that reſpec be reckon*d Traders, and ſo liable 
to a Commiſſion of Bankrupt: whereupon I might 
obſerve, that this Company is not to be reckon'd a 
Company of Merchants, and therefore not within 
the proviſo, 21 Jacobi, above-mentioned. 

But I give this further anſwer, concerning that 

roviſo: the words of it are, Proyided alſo, and 
It is hereby further intended, declared and enacted, 
that this Act, or any thing therein contain'd, ſhall 
not in any wiſe extend, or be prejudicial to the City 
of London, Fe. or to any Companies, or Societies 
of Merchants within this Realm; erected for the 
maintenance, enlargement or ordering of any trade, 
or merchandize, but that the ſame, and their liber- 
ties, privileges, powers and immunities ſhall be, and 
continue of ſuch force and effect, as they were be- 
fore the making of this Act, and of none other, 
any thing before in this A& to the contrary in any 
wiſe notwithſtanding. * 115 

Now firſt this is but a general ſaving; and ſuppo- 
ſing, as Mr. Holt does, that there was ſuch an Eaſt- 
India Company then in being; it the Parliament 
had had as favourable an opinion of their Charter, 
as they had of Manſell's or Maxwells, or the other 
there mention'd, they would have ſav'd it by par- 
ticular mention, as they did. thoſe, which would 
have been ſome countenance to ſuch a Charter, 

Secondly, Admitting it ſaved generally or particu- 
larly by the proviſo, that does not make it better; 
the proviſo only ſays, it ſhall continue of ſuch force 
and effect, as it was before of the making the Act, 
and none other: i. e. If notwithſtanding the body 
of the Act, if it were a Monopoly and void before, 
it ſhall remain ſo; and if it were good before, it 
ſhall remain ſo, notwithſtanding the proviſo. 

If it be aſked, to what purpoſe the proviſo was 
made, it is anſwer'd clearly thus; the Statute gi- 


ving an additional penalty of treble damages and 
double coſts againſt any perſon, that ſhould after 


forty days,. after the end of that Seſſion of Parlia- 
ment, hinder, grieve, diſturb or diſquiet any per- 
ſon, or any ways ſeize, attach, diſtrain, take, car- 


of any Monopoly, or of any ſuch Commiſſion, Grant, 
Licence, Power, Faculty, Letters Patents, Sc. 
Now the proviſo, appointed that nothing in the 
Act ſhall extend to any Society or Company of 
Merchants, it ſaves perſons that ſhall hinder, grieve, 


diſturb or diſquiet others by occaſion or Pow of 
ſuch 
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ſuch a Society, or Company from that penalty; ſo 
that the Plaintiffs have this advantage from the pro- 
viſo (if they are at all within it) that they ſhall 
not be liable to the Defendant's treble Damages and 
double coſts for bringing this preſent ' Suit againſt 
| Y 

6 Car. Jones 231. Mounſon verſus Lifter, was a 
caſe concerning an office granted by Letters Patent, 
4 Jacobi, for ſole making all Bills, Informations 
and Letters miſſive in the Council of York, Now 
the next proviſo in the Statute,” does ſave Officers 
in the fame manner, as this proviſo does Societies 
of Companies of Merchants. It was adjudged; 
that tho* this grant of this office were ſaved by the 

oviſo, yet it was ſtill a Monopoly and void; it 
being unreaſonable that one perſon ſhould have the 


making of all bills, &c. which is proper work for 


Counſel or Attorneys, and that (in caſe of croſs- 
bil) both parties ſhould be obliged to diſcloſe their 
evidence to that perſon ; but by reaſon of this pro- 
viſo, this Grantee ſhould not be liavle to the treble 
damages and double coſts ; the proviſo ſaves us a- 
gainſt that Statute, but does not eſtabliſh againſt 
the Common Lare. 

Beſides, this proviſo does not at all extend to this 
Charter, it only concerns ſuch as were then in being, 
and ſays, they ſhall continue in ſuch force, as they 
were before the making of that Statute. But this 
Company that is now Plaintiff, -was made not long 
ſince, viz. by Charter 13. of this King, 6 

Mr. Holt cites ſeven nts of Grants by 
| Queen Eliz. of ſole trading to ſeveral Infidel parts. 

To which I anſwer, that the more there are of 
this kind, the ſtronger the argument is for us; for 
the greater occaſion has been adminiſtered to bring 
actions or informations of this nature, but none was 
ever brought; and the reaſon why none has been 
brought, is, becauſe none could be upon this 
ſcore. aa? 4 | KF | ; 
The clauſes in this Charter, for forfeiting ſhip and 
goods, and impriſonment, &c. may as well be 
cited for precedents hereafter z and yet it will not be 
denied, thar at leaft ſome of theſe clauſes are void : 
it has been frequent to inſert © clauſes in Charters, 
which will not hold water, they ſerve for a'flouriſh 
and in terrorem, like the penalty of 1000 J. in a Sub- 


Ait theſe Charters were temporary, and they 
were bottom'd upon ſome new diſcovery of a trade 
or a paſſage ; in truth that is the only -good 
foundation, upon which ſuch a Charter can be gran- 
ted, Godb. 254. when a new invention or diſcovery 
has been made, or is making by any perſon, by his 
ſkill, charge, and perhaps peril of his life; the 
King may remunerate him with ſuch a Grant, - but 
that muſt be only for a reaſonable number of. years, 
and no further by the Common Law: and before 
the Statute of Monopolies, 21 Jacobi adjuſted that 
reaſonable time to fourteen years. And I take it 
that the firſt Grant made in England, to perſons for 
ſole trade to the Eat · Indies, was upon ſuggeſtion 
and conſideration of their being firſt traders there, 
and that was for fifteen years, which is long ſince 


expir'd. Though it ſeems, trade to the Eaft-Indies jud 
was known to other Europeans many hundred years 


. * Impiger extremes currit Mercator ad Indos, 
Per Mare. | Hor. - 


I ſhall mention two or three Acts of Parliament, 
-which do countenance and encourage free trade by 
any perſon to the Eaſt- Indies. 

Vor. VII. 


The Greũt Caſe of Momopolies. 

17 Caro I. cap. 21. it is made a Premunire to 

hinder any 7 gs from importing Salt-Petre ; the 
' 
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Defendant import Salt-Petre in this Ship, and 
and ſo do all Ships that come from the Eaft- Indies; 
it is their uſual ballaſt, a 9 
12 Caroli II. cap. 18. parag. 3. (confirm'd and 
re-enacted 13 Car. II. cap. 14.) S bids the bring- 
ing in of any goods of Africa, Ala, or America, 
and in any Veſſel, but ſuch as belong to the people 


of England, Ireland, Wales, and Berwick, or of 


the King's foreign plantations. And paragr. 13. 
mentions Eaft-India commodities. Here was- juſt 
occaſion for the Parliament to take notice of the 
Company (for this preſent Charter was in being in 
13, when the laſt Act paſſed, and a like former 
Charter in being in t2, when the firſt paſſed) and 
ſo they would, if they had ,thought the trade re- 
ſtrained to the Company. But they ſeem. to allow, 
that theſe goods may be imported in any Engliſh or 
Iriſh Veſſels, whether of the Company or of other 
perſons. | _ 

22 and 23 Car. II. cap. 11. tis enacted, That 
all and every perſon or perſons, that ſhall build or 


cauſe to be built any ſhip or veſſel of three decks, 


with a fore-caſtle, and five foot between each deck, 

mounted with thitty pieces of ordnance, and other 

ammunition proportionable; ſhall for the firſt two 
voyages, which the ſaid ſhip or ſhips make from 

his Majeſty's Dominions to any foreign port, have 

and receive to their own proper uſe and benefit one 

tenth part: and all perſons that ſhall build any 
ſhips of two decks, above three hundred tuns and 
thirty guns, ' ſhall have one twentieth patt of the 
Cuſtoms, that ſhall be paid to his Majeſty for all 
ſuch goods or merchandize, as ſhall be exported ot 
imported on the ſaid ſhip or ſhips, to and from this 
„ .. 1 
© Tis known, that ſuch ſhips uſed to be built and 
imployed fot the Eaſ India trade, and not for trade 
to any Chriſtian Country; but the AR takes no no- 
tice of this Company, or of a licence to be from the 
King ; but allows and declares, that all and every 
perſcn or perſons may build any ſhip of three decks, 
and make a voyage with her to any foreign part, 
and encourage people ſo to do, with a reward; to 
which reward (if the Defendant's ſhip be within the 
circumſtances) the Defendant might be entitled, for 
this voyage for which he is now ſued. And certain- 
ly no Law appoints a reward and a puniſhment for 


the ſame thing. 


I will' eſtabliſh this point with two authorities, 
not of a private nature, like dormant Patents, but 
the judgment of Parliaments, and of the Court of 
Ning g. Bench. - 4 mY 

1 & 2 Ph. & Mar. the Muſcovy Company was 
erected by Letters Patent, and therein a clauſe, to 
reſtrain all others from trading upon a like penalty 
as here; but notwithſtanding that, other people 
did trade thither: and thereupon, 8 Eliz. an Act of 
Parliament was made, reciting the Charter, and that 
other perſons did trade thither notwithſtanding ; and 
therefore enacts that the Charter ſhall ſtand, and no 
other perſon ſhall-trade thither, which ſhews the 
judgment of the Parliament, that without this Act, 
the reſtraint was not good. FAVE 


The other concern'd the late Canary Company, 
It is Mich. 20 Car. II. Rot. 403. Banco Regis, 
Horn 118, Cc. Toy. R 
They had a Charter with like reſtraint and 2 
ties as in this ;; and in treſpaſs brought for ſeizing 
the ſhip, the Defendant juſtified by virtue of the 
Tett Charter, 


* 
1 
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other Fair or Market to the damage 


1 


an Act with impunity. 
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Charter, and judgment was given for the Plaintiff 
inſt the Charter, by the uniform opinion of the 
whole Court. . 8 
That caſe indeed was not the ſame with this, as to 
the manner; but as to the matter and ſubſtance it is 
the ſame. | 
I ſhall conclude this point with an obſervation of 
my Lord Coke, Fur. Co. 31. that Acts of Parlia- 
ment againſt the freedom of merchandize never hold 


If that be the fate of Acts of Parliament, which 
are Laws, certainly a Charter made to ſuch purpoſe, 
ought not to be allowed. 


The Second Point. 


I take the Law to be clear with F. N. B. 85, a. 
that every ſubject may go out of the Kingdom for 
merchandize-as he pleaſes, and. whither he pleaſes 
without aſking leave of the King, and ſhall not be 
puniſh'd for it. . | # 

But now taking it by admiſſion, that perſons are 
reſtrain'd, and that the Defendant ought not to have 
traded to the Eaft- Indies without licence; yet I con- 
— 2 upon the caſe can never be main- 


In maintenance of it, Mr. Holt ſays, that this pri- 
vilege of trade granted to the Company is a fran- 
chiſe; and if another violates it, the Grantee may 
have an action of the caſe againſt that perſon, as 
22 H. VI. 14. and 11 H. IV. 47. where the King 
has granted a Fair or Market, if a man ſet up an- 
of the former, 
* 7 exp nr mga have an le Joe caſe. 

obſerve, that in arguing o rſt poi 

Mr. Holt all along called this T a (Ru 
| Co Tupport this ſecond point) he would have a fran- 
chiſe ; but theſe two things differ greatly. A fran- 
chiſe (underſtood proper ) is an Hereditament, a 
thing of intereſt, able and, transferrable. 
But a Licence is only Relaxatio Juris, a diſpenſation 
with the Law, a privilege to certain 2 to do 

When the King grants a 
market, he ereates or grants a real thing; but 
when he gives liberty 8 * 332 not create 
or ta thing, but only iſcharges or pre- 
=D penalty inflictable for trading without fuch 


ve. | 

When the King creates or grants a Market to 
any perſon, if he makes a Grant of another Market 
to another perſon; to the damage 
be void; becauſe the Grantee has a franchiſe that is 
a real intereſt ; and the Grantee may have an action 


of the caſe _ him that ſets up a Market under 
pretence of ſuch 


a Grant, as well as he. may againſt 
'a man that ſets up a Market without any pretence 


of Grant. 

But if the King licenſe any perſon to trade, he 
may notwithſtanding licenſe others too, although 
that be to the damage of the farſt ; for he has not 
convey'd any intereſt to the firſt, that ſhould hinder 
him from diſpenſing with others. | 

Thete is no bottom for this action to ſtand upon, 
there are but two things in the Charter towards it 3 
Il, a licence to the Company to trade; / , 


a prohibition and reſtraint to others, whereby 4 
> 3 y is to have the ſole trade. 
che K; 


* had only granted a licence to the 
Company to trade to the Eaſ-· Indies; the Compa- 
haye an action againſt the 

— Now when the 


ny could not thereu 
Defendant, for 


36 The Great Caſe of Momnefolies. 


of the farlt, it will 
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King in the ſame Charter, adds a reſtraint and pro- 
hibition to the Defendant and all other ſubjects; this 
Mr. Holt would have to be no more than the Law 
ſaid before; but if it be more, this does not add 
any real intereſt to the Company, or better entitle 
them to an action. . 

Suppoſe it to be an offence, and puniſhable for the 
Defendant to trade to the Ea - Indies without the 
King's licence; the King diſpenſes to the Phaintiffs, 
ſo that they may trade there freely ; then the Defen- 
dant trades there without licence, this may (accord. 
ing to that ſuppoſition) ſubject him to penalty at 
the fuit of the King, but this gives no title to levy 
money u the Defendant for trading without 
licence, there is no privity, no cauſe of action. 

The reſolution at the end of the Caſe of Monopo- 
lies, 11 Rep. 88. 6. is a clear authority to this pur- 
poſe: Cards were prohibited by Act of Parliament 
to be imported; and the Queen grants to Darcy 
that he ſhould have the ſole importation of Cards, 
non obſtante that Statute ; and during that Grant, 
another man imported Cards, againſt whom Darcy 
brought an action on the Caſe for it, and therein al- 
ledged too that he had been at great charge to make 
and provide Cards ſufficient, But reſolved that the 
action would not lie; but for puniſhing the party, 
the remedy which the Statute appointed againſt im- 
porting mult be follow'd. 

It is inſiſted upon, that the Plaintiffs have been at 
great charge to carry on this trade, and by others in- 
terloping they ſhould loſe the fruits of it. 

2 agar — 3 that he has 
deen at great charge, by reſtraining and proſe- 
euting him he ſhould be a loſer. IM | 
But I ſay, this is damnum ſine injuria. In the men- 
tion d Books of 22 H. VI. 14. and 11 H. IV. 47. 
it is held, that the action on the caſe would not lie, 
which was brought by a Schoolmaſter (or two) for 
that he had an ancient ſchool in a town, and one ſet 
up another near, fo that whereas before he had two 
ſhillings a quarter for a boy, now he could have but 
one ſhilling: ſo for erecting a mill, that withdraws 
cuſtom from a former mill, no action lies. 
FR — — on caſe, there muſt be dannum 
injuris, there mu a wrong to the lain- 
tiff: ic is no wrong to the Plaintiffs — even 
ther offends againſt that Law, which is diſpens'd 
with to them. : tug 

If 'the Defendant's trading without the King's 
leave, be an offence againſt the — it is puniſh- 
able by the King ſtill, and that way of puniſhment 
muſt be follow d, if there is to be any; beſides, all 
the foundation the Plaintiffs ſhould ſtand upon is the 
Charter, but they do not follow that; the Charter 
appoints the penalty to be forfeiture of ſhip and 
goods, whereot one half to the King, but no action 
on the caſe is given, or meant, wherein the carriage 
may be more or-leſs, and wherein the King is ex- 
cluded from any ſhare. 

If an AR of Parliament. prohibit under forfeiture 
of ſhip and goods, the one half to the King, the 
other to the party, that muſt be followed, there 


- ſhall never be an action on the caſe ; for the Com- 


mon Law ſhuts it up with a ſtrong negative, and ſays 
there ſhall be no other penal, And in all caſes of 
Statutes, By-Laws Charters, the method of 
puniſhment preſcribed muſt be obſerved. 

To obviate this the Plaintiffs have been cautelous, 
and have miſrecited the Charter in their declara- 


tion; they, to let r 1 TITER 


t 
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cite the prohibition or reſtraint, and ſtop there, as if 


the prohibition were abſolute and general; whereas 


it is ſub modo, under a ſpecial penalty of forfeiture.” 

And this appears upon Oyer, and therefore for this 
variance, judgment ought to be for the Defendant, 
if there were nothing elſe in the caſe. 

But waving this concerning the form of the Suit, 
I inſiſt upon the main matter. | 

There is a natural neceſſity that every man that 
will live mult eat, and thence a neceſſity and obliga- 
tion to labour; and there is a property in this means 
of livelihood as well as in life. 

The King's power and prerogative is to eſtabliſh 

and preſerve this to all his Eabjects. ; 

Traffick is one of the honeſteſt and juſteſt ſorts 


1 and is more eſpecially proper for an 
d. \ 


The King cannot prohibit merchandize, nor lay 
a penny impoſition upon it; therefore our Kings 
have received tunnage and poundage from the Grants 
of Parliaments: whereas if they had ſuch a power 
(as the Plaintiffs Counſel ſpeak of) over all trade, 
they might by the means of that, have made an un- 
deniable title to ſuch a revenue, without the conſent 
of the Lords and Commons. 


Reſtraining of trade (though but for a time or 


place) is one of the great things which has been al- 
ways reſerved to, and exerciſed by authority of Par- 
lament, as we find almoſt in every Seſſions. 
+ This which is now before your Lordſhip, is the 
greateſt Monopoly that has been attempted. It mo- 
nopolizes Africa, Ala, and America, at leaſt on the 
South; it devours above half the trade of the Na- 
tion, the trade of Linnens from Hamburgh, Flan- 
ders, and Holland ; Silks from Italy and Tutky, and 
when the prohibition expires, from France; and af- 
ſects our Manufactures at home, upon all which the 
livelihood of many thouſands depends. 
It is againſt the Common Law and many expreſs 

Statutes. 
No man was ever puniſhed, in any Court, for 
uſing foreign trade, no, not in the Star- Chamber, 
which _ the L way It is Caſus 

rime impreſſionis, although there has been great oc- 
_ — had precedents, if any ſock accident 
could have lain. | 

But as this is the firſt that has been brought, I 
ſhall preſume it will receive that juſt diſcourage- 
ment from your Lordſhips, that it will be the laſt. 
And 
I pray your Judgment for the Defendant. 


Mr. Sollicitor- General Finch (after- 
wards Earl of Nottingham) his Ar- 
gument. 


De Term. Paſch. Anno Regni Regis Caroli 
ſecundi xxxvi. Die Sabbati xix Aprilis, 
Anno Dom. 1684. Banco Regis. 


The Wenne y againſt Thomas 
; 2 


R. Juſtice Withins. Mr. Sollicitor-General, 
do you argue that caſe to-day ? 
Mr. Sollicitor- General. Yes, Sir. 
Mr. Juſtice #ithins. Mr. Pollexfen, do you ar- 
ue on the other fide? . : 
- Mr. Pollexfen. I do; Sir. 
Vo I. VII. | 
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Mr. Juſtice #irhins, - Then, Gentlemen, let him 
come down to the Bar. 

Mr. Sollicitor-General. My Lord, this is an Ac- 
tion upon the caſe, brought by the Eaſt- India Com- 
pany againſt Sandys ; wherein they do ſet forth that 
the King, reciting former Letters Patent granted to 
this Company to incorporate it, did grant a Charter 
to ſuch particular men, and made them a Corpora- 
tion by the name of the Governor, &c. and did 
.* to them the ſole trade in all the parts upon the 

oaſts of Ala, Africa, and America, from the Cape 
of Good Hope to the Streights of Magellan. And fur- 
ther that he did likewiſe grant to this Company and 
ſucceſſors the ſole trade; and granted to them, that 
no other of the King's ſubjects ſhould trade within 
thoſe limits, and did —— ohibit all his ſubjects 
to trade thither, not being * Company with- 
out a licence from them. Then they ſay, that Mr. 
Sandys, being one of the King's ſubjects, did take 
upon him to trade within the limits of thoſe Let- 
ters Patent, to-wit, at Meſlapotan, not having a li- 
cence from their Company, or any other authority 
to do 1 And this, they lay to their damage of 
1000 /, | 

Mr. Sandys to this, after he prayed Oyer of the 
Letters. Patents, which are ſet forth in 6c verba, 
pleads the Statute of 18 E. III. which ſays, that 
the Sea ſhall be open, and all Merchants ſhall 
with their merchandize, where they pleaſe, To 
this Plea we have demurred. MF EY; 

Upon this Record, the Queſtions will be theſe 

two. - 
Firſt, whether or no the Patent to the Eaſt - India 
Company, with a prohibition to all others to trade 
within their limits, therein ſet forth, be a good Pa- 
tent. The next is, | | 

Secondly, Whether, admitting it to be a good Pa- 
tent, this action will lie; that is, whether it be a bare 
licence to the Company, or whether it paſs ſuch an 
Intereſt to the Company with that licence, as will 
entitle them to an action againſt any, that ſhall in- 
trude or incroach upon their trade. | 
. Firſt, My Lord, I am to prove that this Grant 
is good, and here theſe conſiderations will fall in. 

Firſt, Whether the King had power at Common 
Law to have made ſuch a Grant: | 

Secondly, Whether that power be any ways abridg- 


ed by any Act of Parliament, as it is much inſiſted 


upon by the other fide. | 

Anſw, Firſt, That the King had ſoch a r at 
Common Law, I conceive is plain for theſe reaſons. 

Firſt, Becauſe no ſubject at the Common. Law 
had a right to trade with Infidels, no nor to go thi- 
ther without licence from the King, firſt had and 
obtained, | 
| Secondly, No ſuch trade can be eſtabliſhed with- 
out precedent treaties, and no ſuch treaties can be 
made by ſubjects, without licence from the King 
to make them. If therefore this Patent does not re- 
ſtrain any natural liberty or right, that the ſubject 
had, bur is introductive of a new one, they had not 
before ; it will not fall out to be within the defini- 
tion of a Monopoly, in which it is one effential part, 
that it reſtrains people from that liberty; they had 
before. 

Now that no ſubject had a right at Common Law 
to trade with Infidels, or go into an Infidel Coun- 
try, without licence from the King, will be evident 
thus. And, — 

Firſt, It will be very conſiderable, before we enter 
upon that queſtion, particularly, to ſee bow all 
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right in general to trade ſtands circumſtantiated; 
and there it is plain, | | 

Firſt, That there is no trade, but what depends 
upon the good will and pleaſure of the foreign 
prince with whom it is, whether he will admit it 
or no; that is prety clear. | 

Secondly, This may be reſtrained by a total 
hibition of any commerce with that Prince or 
tion, hy the King here. 

Thirdly, Tho' every man now, and Merchants 
always were at liberty to go abroad without licence 
yet the King may reſtrain any man by the Writ 
Ne exeat Regnum, from going out of the Kingdom ; 
and that without ſhewing any particular cauſe why, 
or alledging any matter that is traverſable and triable 
with the King. And, | 

Fourthly and Laſtly, If any foreign Prince, upon 
concluding any league or treaty with the King, ſhould 
reſtrain trade to any number of perſons, or any par- 
ticular qualification of manner of proceeding in it ; 
- I ſee not how any man can pretend to a right, to 
act contrary to that, in breach of ſuch a league or 
treaty made with the King by ſuch a m— Prince. 

Then we ſay further, by the Statute of 3 and 4 
Jacobi, which opens the trade to Spain and Portu- 
gal, that does ſhow plainly that that trade was be- 
fore incloſed ; and it does not ſhow that the Inclo- 
ſure of it was illegal, but gives a right that was re- 
- ſtrained before: and yet I am far from affirming that 
the ſubject has no right to trade, tho* it has been ob- 
jected that this clogs it, and makes it as none: And 
therefore, they held it abſolutely neceſſary to dit- 
affirm that power and prerogative, which the Law, 
for the publick good, does repoſe in the King, and 
that upon reaſons that will not hold, nor are fo fit 
to be urged in decency : for I take it, the poſſibili- 


ty of the abuſe of power, is no objection againſt that 


power. For by this argument, tho” the King has 
a 9 and prerogative by Law, to reſtrain ſub- 
jets from going beyond Sea, by a Ne Exeat Reg- 
num, no, ſay they, he cannot; for then he may re- 
ſtrain all his ſubjects from going out of the King- 
dom, and ſo impriſon and hinder every one from 
going out of the Nation. It is the ſame argument 
with this, that they urge the King claims a preroga- 
tive to reſtrain ſuch trade upon occaſion ; they ſay 
this argument cannot hold, for by this rule he 
may reſtrain all commerce and trade whatſoever : 
ſo that this way of arguing does ſtrike at all power, 
and I need give no other reaſon for it, for there can 
be no power at all, which is not accompanied with 
ſome truſt ; and there is no truſt, but it poſſibly 
(morally ſpeaking) may be broken. So that this 
is no argument againſt the right of the ſubje& to 
trade on the one ſide, nor againſt the prerogative of 
the King on the other, in whom the' Law has re- 
ſed a truſt to regulate and qualify trade. 


But, My Lord, in this caſe the qeuſtion is not of 


ſo large an extent, nor ſo general as this is: but 
only here it is a 8 how that right ſtands 
with reſpect to Infidels, and that is the queſtion be- 

fore your Lordſhip. | 
And I cannot but obſerve, in my entrance into the 
queſtion, that unleſs the Law had once been held 
clear in this matter, this could not have come to be 
any ſubje& of debate now, for no ſuch trade as this, 
could ever have been gained to the Nation; for none 
could have ventured upon ſo hazardous an enter- 
.prize, or ſo chargeable a projet as this was, if it 
d been any doubt whether thoſe that run no ſuch 
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advennars ſhould be admitted to reap the firſt fruits 
„ ad | 
So that this queſtion, as it tends to overthrow this 
trade, if the Law be taken to be as they would have 
it, ſo it overthrows the Turi trade too, which ſtands 


upon the ſame foundation, with reſpect to the pro- 


hibition by Letters Patent as this does: for the 
queſtion is not, upon how eaſy terms the privileges 
are to be obtain'd, as it is confeſſed the terms are 
eaſier in the Turty Company, than in the Eaſt-Iudia 
Company; but whether any terms at all are re- 
quiſite: if any terms can be impos'd upon it, then 
thoſe are good; if none, then that will overthrow 
the Turky trade, and all the trade of the Nation. 
And 82 if oy can prevail in this queſtion, the 
ſubjects, for whole right they pretend ſo much to 
ſtand up, will have little cauſe to thank them for 
ſtanding up for a right, as they call it, againſt the 
very Intereſt of the Nation. But to return to our 
argument. 

The ſubject can have no ſuch right to trade 
with Infidels without licence from the King; for 


they are looked upon as enemies, not only in a 


ſpiritual ſenſe as they are of a contrary Faith and 
Religion, but they are ſo treated in Law ; and the 
reſolutions of the Law are ſuch as we may ſee in 
Calvin's caſe, and the 12 H. VIII. which is a Book 
they cited, and was quoted here before, upon the 
firſt argument of this caſe; where it is held, that a 
Pagan tho' he be beaten, cannot have or maintain 
any action at all, becauſe he is perpetuus inimicus: 
ſo an Alien enemy can neither maintain a real or 
R Action, as it is ſaid in the 1½ Inft. 129. 

ſo a Jeweſs, tho? born here, and marrying a con- 
verted Jew, ſhall not be endowed, and ſo is the 
ſame Book 32, So that they are look'd upon no 
more than common Aliens; for we ſee that thoꝰ 
they are born here, yet they have not the capacities 
ſo much as of Denizens, for they ſhall not be en- 
dowed as Denizens may. And tho* my Lord Coke, 
by the way, ſays in that Book, no Alien can be en- 
dowed : yet I find in the Parliament-Rolls a Petition 
of the Commons, it is in 8 H. V. n. 16. they pray 
that Female Aliens may be endowed, and the King's 
anſwer is, let it be as it is deſired. But I mention 
that only by the by, for it is not at all relating to 
our queſtion, but for that the other reſolution goes 
to it, that an Infidel is always to be treated as an 
enemy. | 

But, my Lord, further, that all Infidels are like- 
wiſe Aliens and Enemies, in reſpect of their pro- 
perties which they gain here; it is to be gather'd 
trom what I find in Koi. finium go H. tl m. 5. 
the King releaſes a debt, that was owing to a Jew, 
and in the ſame Roll. 49 H. III. Rot. finium, there 
are divers pardons of debts owing to Jews, ſome in 
recompence for ſervice done, and others in compaſ- 
ſion of the poor, that they had drawn in to be en- 
gaged for great ſums to them. 

Rot. Parl. 13 E. I. m. 4 A Jew died, and the 
King granted away his goods, and his Widow re- 
deem'd them for 10004. and the King granted to 
the Jeweſs, that he would not diſcharge any debts, 
that were owing to her, This ſhews their proper- 
ties were all at the King's mercy z and ſometimes 
the King granted licence to them, and gave them 
leave to aſſign their debts, Rot. Parl. 3 E. I. m. 6. 
which recites that it was provided by King Hen. III. 
that no Jew ſhould ſel] his goods without licence. 
The King grants a licence to Fudeo Neftro to * 
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debt of 20 J. that was owing him from the Biſhop 
of Bath and Wells; and doubtleſs the reaſon of 
that Law in Hen. IIId's time, was, that the King 
might prevent any miſchief, that _ follow 
upon an unlicenſed commerce between his ſubjects 
and thoſe Infidels: and this appears plainly by 
conſidering, that by the ancient Law of the Land, 
no Jew could inhabit any where within the King- 
dom, but where by cuſtom they were permitted to 
dwell ; and ſo is Rot. Clauſ. 1 E. I. m. 7. in dorſo; 
they had gone and inhabited at Vincbeſter, but they 
were removed thence, and the Record tells you the 
reaſon why, Amoti, &c. 

They had particular Juſtices aſſigned over to 
them, to determine their cauſes, and that you ſee 
Rot. Clauſ. 49 H. III. . 4. the King conſtitutes 
two Juſtices ad Cuſtod. Judæorum, and gives them 
power to determine their Pleas in the places, where 
they were accuſtomed to inhabit. 

And there is in Rot. Parl. 13 E. I. m. 7. a very 
remarkable Record to this purpoſe, Rex dileFo, &c. 
My Lord, I find another Record like this in the 

Patent-Rolls of that year; for we ſee what care the 
Law took, that chriſtians ſhould not be circum- 
vented by the Jews; and the Government had an 
eye upon them, that they ſhould not have com- 
merce one with another ; that recognizances ſhou'd 
be enter'd in the preſence of Chriſtians. That Re- 
cord is thus, Rex omnibus, &c. 

We ſee a man here, that deals with a Jew, and 
buys things of him without licence, and the King 
grants that he would not trouble him, or proceed 
againſt him by Law for that offence. 

By the ancient Law it appears, that if a Chri- 
ſtian marry'd to a Jew, it was felony, and the _ 
offending was to be burnt ; ſo is the 3d Inf. fol. 89. 
and there my Lord Coke cites Fleta for his authority 
in it. 

From all this it appears, that Infidels have no 
right to trade and c here, and ſurely then no 
ſubje& has a right to trade with them in their coun- 
try; for the reſtraint certainly muſt be mutual. 
And, my Lord, for this, I muſt remember you of 
a caſe that has been before cited in this caſe, and 
that is Michelborne's caſe in Brownlow, where my 
Lord Coke declares the Law to be as we ſay, and 
that he hath ſeen a licence in Edt. III's time; and 
that he ſays was for the ſafety of Religion. 

And ſurely, my Lord, it is upon ſome ſuch 
grounds as this, that the Law provides that no ex- 
communicate perſon ſhall bring an action, no not 
in auter droit, becauſe no perſon muſt converſe 
with them ; therefore, they cannot ſue as Executor 
to any perſon, Then if the Law be cautious for 
the ſafety of Religion, as to reſtrain converſe 
in our country; 4 fortiori it may reſtrain the ſub- 
jects liberty of trading in an Infidel country, where 
they muſt be under the Laws of the place; and the 
inconveniencies in the one caſe, are ſure much 
greater than in the other. + 

For we ſee in Calvin's caſe, if the King con- 
quers an Infidel country, their Laws actually ceaſe 
till the King gives them new ones, But tis other- 
wiſe of a Chriſtian country, for there the Laws re- 
main till the King is pleaſed to alter them. 

Another reaſon, my Lord, is this, the King's 
prerogative in making leagues and truces, is ſure 
as large and unlimited as the ſubjects right to trade; 
and yet in the caſe of Infidels that is reftrain'd, as 
to ſome ſort of leagues that a Chriſtian Prince can- 
not make with them, &c. For that you may ſee in 
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the 41h Inflit. 155. where my Lord Coke ſays that 
the Law of England is ſo, that the King can't make 
Fedus mutui auxilit aut amicitie, with an Infidel 
Prince. And there he reckons up four ſorts of 
leagues ; three of which he ſays may be had with 
Infidels; that is, Fedus Pacis, Tadus Congratulationis, 
& Fedus Commercii; but Fedus mutui Auxilit, he 
ſays, by Law is not allowable: and herein theſe 
leagues are grounded upon the Law of God. 

Therefore, my Lord, the Law ſurely does not 
give the ſubject an unlimited freedom to trade, but 
it muſt depend upon ſuch cautions and ſecurity, as 
nothing but ſuch leagues can provide for; which 
leagues I am ſure none but the King is capable of 
making. . 

This then, one would think, were enough to clear 
our Patent from that objection, that tis a Monopo- 
ly, But there are no other things, that make it yet 
more evident it is not ſo. As firſt, in all the com- 
plaints that have been of Monopolies, this Patent 
was never counted to be one among them, nor 
thought to be illegal; if it ever had been thought 
ſo, the Sratute of 21 Jacobi, cap. 3. which is a 
Statute made for regulating of trade, would never 
have been made. 

In the next place, I ſay either the firſt patent for this 
trade was a Monopoly, or this is none : the firſt was 
none, not only for the reaſons I gave before, but be- 
cauſe it was a new trade. Patents for new Inventions 
are not made good by the Statute of 21 of King 
James, but left as they were before; only they are 
reſtrain'd to a number of years, and were always 
good, becauſe they were for the incouragement of 
trade, and of uſeful inventions to increaſe them. 

A fortiori therefore in this caſe, what is of much 
greater conſequence to the Nation is a point of trade, 
than any little flight Invention of a particular thing, 
muſt be allowed to be good; then I ſay, ſure if the 
firſt Patent be not a Monopoly, then neither can 
this Patent be a Monopoly, for there is no Law 
that hath declared how long ſuch a trade as this is 
may be incloſed, as the Statue of 21 King James 
has ſet limits for, as new Inventions. 

And again, this Company is for the advantage and 
benefit of the Nation, which a Monopoly can ne- 
ver be: and that it is for the benefit of the Nation, 
appears by the Statute of the 14th of this King, cap. 
24. which recites it to be of great advantage to the 
publick, and for the encouragement of the publick 
Trade and Navigation. Here then, my Lord, is 
both the judgment of the Parliament concerning 
Companies of -this kind, and an incouragement of 
this particular Company by the whole Parliament. 

And again, they are taken notice of in another 
Statute, made in the 29th of this King, cb. 1. 
where they are taxed 20 5. for every 100 J. capital 
Stock in the Company. 

Another reaſon is this, becauſe of the abſolute 
neceſſity of a Company to manage this trade, not 
only in reſpect of the Indians themſelves, but alſo 
in reſpect of other foreign Nations, who are rivals 
to us in this trade, and are ready to take all advan- 
tages againſt us about it. But this 1 of the caſe 
is much more fit to be diſcourſcd of by Merchants 
and Stateſmen, than Lawyers. 

Yet thus far the Law falls in to confider this mat- 
ter, as they are a Corporation under ſtipulations and 
leagues with other Countries for the carrying on of 
their trade; and ſo are in the nature almoſt of fo- 
reign Plantations, under a regulated and Chriſtian 
Government within themſclves, whereby thoſe w_ 

chiefs 


/ 


36 The Great Caſe of Monopolies. 


This is —_ of that Law; but, My Lord, the 


810 


chiefs are prevented, that would have fallen upon 
an unlimited and unregulated trade with Infidels, 


that are enemies to our Religion and Nation; which 
the Law, as I have already ſhewn, takes ſo much 


care to prevent. 

For other conſiderations, whether this trade be 
driven to the full extent of it, or may be more ad- 
vantageous to be enlarged, as it is proper here to be 
diſcourſed of in a court of Law, ſo the application 
for that muſt be made elſewhere ; for I do not know 
any Law that hath made the Defendant a Reformer 
among us, 

My Lord, in the next place, the next queſtion 
is, whether this prerogative of the King is abridged, 
or reſtrain'd by any Act of Parliament, as is inſi- 
ſted on by the Defendant's Counſel ; I think not. 
For, ; 

Firſt, In general the chief trade of this Nation, 
conſiſted anciently moſt in Wool, Wool-Fell and 
Leather, and with our neighbouring Nations only ; 
and yet, ; 8 

Secondly, Even that trade was reſtrain'd in the 
exerciſe of it ; for none muſt buy and ſell, but he 
muſt do it at the Staple, as appears by 2 Ede. III. 
chap. . that abrogates the Staple, and afterwards 
it was erected again. And then in the 

Third place, there was no ſuch trade as this or 
any other ever eſtabliſh'd with Infidels in thoſe days, 
and. ſo there was no occaſion for ſuch a Law to re- 
ſtrain them. 

The beſt rule therefore to interpret this Act of 
Parliament, will be to apply the remedy to the in- 
convenience and miſchief, that was before it. If 
then there was no ſuch inconvenience as this com- 
plain'd of, the reſtriction of the trade with Infidels ; 
then all may reaſonably conclude and inſiſt upon it, 
there was no ſuch remedy as the laying open. of a 
trade, as they alledge, intended to be introduced, 
But if we conſider the Act itſelf, we ſhall ſee ſome 
particular reaſon for the making of it, either for the 
taking off ſome cloggs, that were upon the trade 
then in uſe, or the providing ſome remedies which 
were introduced to obviate the preſent inconveni- 
ences and miſchiefs. | 

Firſt then, for Magna Charta, which hath been 
cited chap. 30. that gives liberty to Merchants, Quod 
niſi publicè antea probibiti fuerint, habeant ſalvum & 
ſecurum condutium exire de Anglia & venire in Au- 
gliam, & morari & ire per Angliam, tam per terram 
quam per aquam, ad emendum & vendendum ſine 
omnibus malis tolnetis, &c. preterquam in tempore 

uerræ. | 

This helped Merchant Strangers in this particu- 
lar, becauſe before that they could come but at 
four times in the year, and muſt ſtay here but for- 
ty days at a time; as my Lord Coke obſerves in 
bis comment upon that Statute, and cites the Mir- 
ror of Juſtice for it. And if this Law proves any 
thing relating to this queſtion, it is, that before that 
Act, Merchants cou'd not go out of the Kingdom, 
and ſtill they may be prohibited publickly; which, 


- tho? my Lord Coke ſays muſt be by Act of Parlia- 


ment, yet he cites no Law for that opinion, and 
with ſubmiſſion, the word Publick doth not neceſ- 


ſarily import that it ſhou'd be by Act of Parlia- 


ment. My Lord, that Law that comes neareſt in 
words to this caſe here before you, is that of 1ſt 
E. III. which is pleaded by the Defendant, that is 
part of the Act, the latter clauſe of it; that the 
Sea be open to all manner of Merchants, to paſs 
with their merchandize whither they pleaſe. 
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this Law is quite and clear another 
thing, as I ſhall ſhew with ſubmiſſion moſt plainly : 
and I will beg leave, my Lord, a little to introduce 
it, by giving you a Hiſtory of this Law, how ic 
comes to be made; for it is but a ſhort one, and 
*tis only the Jaſt clauſe of it, that is pleaded by the 
Defendant. 

By the Statute of the 11th of Edw. III. it was 
made felony to tranſport Wool, and this my Lord 
Coke obſerves in his Comment upon Magna Charta, 
upon chap. 30. King Edw. III. took advantage of 
it, for exacting money of the Merchants, for diſ- 
penſations with the Law, and for licences for tranſ- 
porting of Wool, Hereupon ſeveral complaints 
were made in the Parliament; and particularly, in 
the 1th year of Edw. III Rot. Par. nu. 28. the 
Commons complain, that the Grant of 40 5s. upon a 
Sack of Wool made by the Merchants only, was 
not to bind the Commons, and therefore pray it 
may be revoked. The King anſwer'd, this cannot 
tend to charge the Commons; for that there was 
ſet a certain price upon Wool in every County, 
which the King willed ſhou'd ſtand; and that all 
Wool ſold under that price ſhould be forfeited in 
the hands of the buyer. 

This was in 17 E. III. and this matter, my Lord, 
among other. things, was repreſented to the ſame 
Parliament, by the ſame Merchants, by way of 
advice, as a thing fit, 17 E. III, in dor/o nu. 58. 
of the Parliament-Rolls of that year. And they 
ſet forth, whereas they were ſummon'd to Notting- 
bam, to inform the price of Wools, which they did 
not, regarding the times to come as they ſay, and 
that was abuſed ; they pray liberty to buy Wools as 
freely as other merchandizes, as they can agree be- 
tween buyer and ſeller: and that all Inditments 
and Proceedings contrary to that Law might be 
ſtayed ; and further they add their advice, that the 
King would ordain the Staple in ſome place in Eng- 
land, rather than beyond the ſeas. 

Then comes the 18 E. III. Rot, Parl. nu. 12. 
among other Petitions of the Commons, there are 
theſe which refer to the firſt part of the Act of 
Parliament: That the prices ſet upon the ſorts of 
Wools in every County, which run more to the 
damage than advantage of the people, might be 
ouſted, and that every one may boy freely, as he 
can agree with the ſeller, and none be accuſed: for 
doing the contrary. 

This, my Lotd, explains the firſt part of that 
Act of Parliament; that the ordinances before this 
time made upon taking forts of Wool, which was 
imprinted in Raſtall, and all the Statute-Books ; 
(for the Roll is, ſur pris,) and defeated, and that 
every man as well ſtranger as Denizen, may hence- 
forth buy Wool as he can agree with the ſeller, 
as they were wont to do before the ſaid ordinances. 

Now, my Lord, you ſhall ſee the latter part of 
the Act, which is that they plead: a the 
Petitions of the Commons in the ſaid Roll, there 
the 5th Petition is, reciting, That whereas the King 
had granted to them of Flanders, that the Staple for 
Wool ſhould be beld at Bruges ; at the time of which 
Grant, all manner of merchants, that is, Lombards, 
Genoeſe, Catalonians, Spaniards, and others, who 
uſed to buy the greateſt part of the Wool, and car- 
ry them out of Flanders by land and ſea where they 
would, to the great profit and increaſe of the 
price of Wool, thither coming: yet the Towns of 
Bruges, Ghent, and Ipres, have of late A = 

t 
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That no wools coming to the Staple, be ſold to 
ſtrangers, nor carried out of the ſaid Country of 


Flanders, as they uſed to be, to the damage of the 


merchants of England, and of all the commonalty 3 
and therefore they pray remedy hereof. 

This is granted by the King, that they may buy 
wool as they were wont to do ; and that a. Writ 
ſhould be ſent to the Sheriff to make Proclamation 
accordingly, Then they pray, that the effect of 
theſe anſwers may be put into writing, in the man- 
ner of a Patent under the Great Seal; and this is 
done, in which there is this very Statute of 18 E. 3. 


in termims, as it is printed. And this plainly 


ſhews, that the Sea being to be open, and mer- 
chants to paſs wherever they pleaſe, was only in 
anſwer to that petition and repreſentation, and to 
redreſs the miſchief z that they might buy here, 
and go where they would, and not be neceſſitated to 


8 and buy at the ſtaple; which was fo abuſcd 
* 


thoſe of Bruges: And this is likewiſe purſuant 
to the advice titions of merchants before the 
17th E 3. That the King would eſtabliſh a ſtaple 


2 in Exgland, and not in parts beyond the 
as, 


My Lord, for the reſt of the Acts of Parliament 
that have been cited on the other fide, 1 ſhall not 
enter upon them particularly ; but this every body 
at the farſt ſight may ſee, they carry their own, an- 
ſwer along with them, and the occaſion of their 
making dots appear in themſelves, tho* this did 
not, and very few of them come up to this Queſ- 
tion now before you, or any thing like it, as will 
appear plainly upon the bare reading of them. 
The only Queſtion then my Lord, that remains, 
is, whether the action lies for the Company? For I 
think I have made it out, that the King had ſuch a 

ogative at Common Law, and no Act of Par- 
nn hath taken it away. Then I ſay, the Queſ- 
tion is, Whether an action lies for the Company? 
that is, whether it be a bare licence, or cou 
with an Intereſt. And as to that point, I ſhall be 
ty ng for to me it ſeems to be no Queſtion at 
—_ or, . 


hte foes Bane wean bur © 


to ſuport this.trade, and therefore ſurely they 
to profit by it. | 4244 
coudly, They are looked upon by the Parlia- 
ment to have an intereſt in this trade, or elſe 
had never been taxed ſo high as twenty Shillings 
for every 100 l. in their ſtock. Then if they have 
an intereſt in the trade, this trading of the defen- 
dant is an encroachment upon 'that intereſt, and 
then here is damnum & injuria; which will intitle 
them to an action. 

For ſo it is in other things: A Fair, in ſome 
ſenie, is but a licence to hold a market at ſuch a 
time, in ſuch a place; but becauſe of the profit that 

tends to that liberty, and tlie charge that the party 
is at in keeping of it, an action does lie againſt any 
Man that ſets up another Fair, to the prejudice of 
him that had the firſt Grant. 

In the common caſe of Patents for new inven- 
tions, an action lies for uſing the invention without 
licence, becauſe of the intereſt conveyed by the 
Grant, and the charge that the that invents, 
is at, So that I think, my Lord, with ſubmiſſion, 
we have here an intereſt in this trade; and an inte- 
reſt, I ſay, as well as a licence, well founded upon 
the King's Leters Patent; which the King had 
power to make by prerogative at the common Law; 


and that power not reſtrained by any Act of Parlia- 
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ding to the Eaf-Indies, they are 


«it 
And therefore 1 humbly pray your judges . 
ment'for the Plaintiffs. | 


ment. 


Mr. Pollexfen, ( aferwards Lord Chief 


 Feftice) his Argument, 


De Term. Paſeb. Anno Regni Regis Carolt 
Seeundi xxxvi. Die Lune —w Aprilis, 
Anno Dom. 1684, Banco Regis. The 
- Eaſt-India Company againſt Thomas San- 
dys. 
| Mr. Pollexfen. 
AY it pleaſe your Lordſhip, the Governor 
and company of Merchants of London tra- 
plaintiffs, and 
Thomas Sendys is the defendant, If your Lordſhip 
eaſe, I will open a little more of the Record than 
yet been opened: And the Caſe upon the Re- 
cord ſtands thus: . 

Theſe plaintiffs bring their action againſt their de- 
fendant, and do declare, That the King by his 
Letters Patent, in the 13th year of his reign, did 
grant to them the ſole trade, between the Cape of 
Good Hape and the 8 of Magellan, in the 
Eaſt- Indies: And did alſo grant unto them, that 
they, and no body elſe, ſhould come thither, nor 
trade there; and they do ſay, the defendant did 
come thither, and did trade ; and that this is to the 
plaintiffs damage. | 

This defendant has prayed Oyer of the Letters 
Patent; and there are ſome things that are not 
mentioned in the Declaration : but not being upon 
the Record, and appearing upon the Oyer, I crave 
leave to open them, that I may make uſe of them 
in the diſcourſe I am to make; and I deſire your 
Lordſhip would pleaſe to take notice of them. 

In the Letters Patent, when they come to the 
Prohibition and Reftraint, the Prohibition and Re- 
ſtraint is in this manner, which they have left out 
in their declaration, The Letters Patent do pro- 
hibit the trading without a licence, upon pain 
that every ſuch perſon that ſhall trade to or from 
the Eaf- Indies, ſhall incur the forfcicure of his 
merchandize, and alſo of the Ship z one MES 
the King, and the other moiety to the Zaft-India 


they Company. 


And then there follows another clauſe, which is 
omitted - alſo out of the Declaration; and that is 
a clauſe of Grant to the Company, that for any 
conſideration of benefit to their own uſe, they may 


2 ſtrangers or others, to trade to and 


the Eaft-Indies. 


And then there is another clauſe that is omitted 
alſo, and that is this, That the King grants to the 
Company, that the King will not, without conſent 


of the pany, give licence to any perſons be- 
ſides the Company to trade thither. ! 

And there is likewiſe another clauſe which 1 
would take notice of, That no body of the C 
ny ſhould have a vote in the Company, unleſs 
have a ſtock of 500 /. 


Theſe clauſes now being in the letters Patent, and 
the Letters Patent being ſet forth upon the Record, 
they are become the Cauſe. 


The defendant has pleaded the Statute of 18 E. 3. 
and thereupon there is a demurrer. . 


My Lord, the Queſtions that are in the Cauſe. 


are only theſe two. 


bn. 
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- Firft,, Whether or no this Grant of the ſole 
trade to the plaintiffs, be a good grant or not? 
And next, 
. . Secondly, Suppoſing it ſhould be a good Grant, 
Whether or no the plaintiffs can maintain this ac- 
tion, as now it is brought? | 
My Lord, in the argument of this Caſe divers 
Things have been faid in which I ſhall differ from 
the other fide; but only take notice how far they 
may be of force in point of argument, to make the 


Queſtions that are in the Caſe, to turn, as to the 
Law, one way or other. 


My Lord, it is no Queſtion but that the King, 
by Law, can reſtrain any of his ſubjects from going 


out of the Kingdom: For the King hath a parti- 


the King may 


thing as to its particu 


cular intereſt in the ſervices of his ſubje&s ; and 
therefore it is moſt reaſonable, and an undoubted 
Rule, I think, in the Law, that the King may re- 
ſtrain any particular ſubject pro hie & nunc, as the 


King takes it to be moſt neceſſary and convenient 


for hig ſęr vice to reſtrain. 

- Next, my Lord I do not deny, but think it 
alſo to be a Law, That the King may reſtrain all 
his ſubjects from a trade to ſuch a particular Coun- 
try or City, upon ſome reaſons or occaſions ;” as in 
times of war, and times of plague, that I reckon 
'by law may be done very well. p | 
But, my Lord, that is not the Queſtion in our 
Caſe ; for the Queſtion in our Caſe is a Queſtion 
concerning a ſole trade granted to a particular per- 
ſon, or body politick, (which is but one particu- 
lar perſon in confideration of Law) with a reſtraint 
upon, and excluding all his other ſubjects. Now 
from what has been ted already, to argue that 
ant ſuch a ſole trade, is no conſe- 
quence at all from theſe poſitions that have been 
-agreed, i. e. from the authority and power the King 
has to reſtrain his ſubjects from going out of the 
Kingdom, or to reſtrain them from trading in fuch 
-a place. For, | 
Fir, As to the power the King has by Law to 
reſtrain his ſubjects from going out of the King- 
dom; tho' by Law his power be ſuch, yet” firſt 
of all it is not a power univerſal to reſtrain all his 
-people, but to reſtrain this or that Man for his par- 
i ſervice, for this or that particular Time. 


But to make a univerſal reſtraint, that none ſhall go 


out but you J. S. or you ſuch a body politick, will 
go a great deal further than ever it has been before, 


or can be conceived. 


Next, my Lord, That becauſe the King can re- 


ſtrain trade in time of war, or in time of plague, 
that therefore he can reſtrain all his people, and for 
ever; except ſuch and ſuch particular Men, or a 
Corporation : that muſt needs be further than ever 
any thing I have.heard yet to be Law, or could 
find any foot-ſteps of. ; 
So that I think there are no inferences can be 
drawn from theſe things, that can conclude any 
point that now we are 
upon, 1. e. That the King can grant a ſole trade 
ti any particular perſon and body politick, and 
their ſucceſſors for ever; and reſtrain and exclude 
all his other ſubjects from that trade. My Lord, 
that will not be, I think, a conſequence that can 
be drawn from any of the poſitions that I have laid 


down. 


And, My Lord, further I would obſerve this in 
the arguing of this Caſe, That when they lay down 


this as a general poſition, That the King can re- 


ſtrain his ſubjects ; there is no diſtinction, nor is 
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thereany foundation in Law for it, betwixt going 
to an Infidel Country, or going to a Chriſtian . 
Country, For it is as undoubred, the King may 
reſtrain any of his ſubjects, as the King's pleaſure 
ſhall be, or as there ſhall be war or Plague, and ſuch 
other occaſions as may require it, from going into 
a Chriſtian Country, as well as he may from going 
into an infidel one. And therefore if the argument 
have weight in it in this point, it hath weight as 
well to affect Chriſtian Countries, and the whole 
trade abroad with them, as Infidel Countries, and 
trading with them, 3 5 ahi 
And there is no difference at all from this reaſon 
or foundation, that can be inferred, as I can 
make, 1 9, | 

Next, my Lord, when they argue and make uſe 
of the Statute of 3 Fac. Cap. 6. which enacts, That 
the King's ſubjetts ſhall freely trade to Spain, and Por- 
tugal, notwithſtanding the Charters of incorporation 
granted to ſome Merchants, and the prohibitions in 
thoſe Charters : If they will ſay that thoſe Charters 
of reſtraint were lawfully granted, then they do ar- 
gue for a power in the King to reſtrain trade even to 
Chriſtian Countries; which is a thing, under fa- 
vour, that never was yet affirmed, as 1 remember, 
but rather the contrary admitted: And if they ſay, 
thoſe Charters that were granted for reſtraint of 
trade to Spain and Portugal, were not lawful, be- 
cauſe they were chriſtian Countries, then the Sta- 


' tute makes nothing for them: for ſure it is no ar- 


gument, that becauſe an unlawful Charter was 
granted, therefore another unlawful Charter may 
be granted; or becauſe that was void; therefore 
the other ſhould not be void; no, rather the con- 
trary. *. E 
My Lord, theſe things I have taken notice of, 
becauſe they are matters that have been inſiſted on 
in the argument on the other fide ; and I would 
lay what is not neceflary out of the Caſe. And 1 
now come to the great point of this Cafe, and 
Ns indeed is a great point in the conſequence of 

Firſt, Whether the Grant of ſole trade to the 
plaintiffs, be a good Grant or not ? 
And 'I humbly conceive, ſuch a Grant of a ſole 
trade to any particylar perſon, or body politick, 
with a reſtraint to all others, is againſt the Law of 
the land, and by the Common Law void; and 
this I ſhalt endeavour to prove from good authori- 
ries. . a 3 1 

1. By the Common Law, trade is free and open 
for the King's ſubjects; and for that the Books that 
I hall cite are theſe, 3 ft. 181. Commercium Jure 
Gentium commune eſſe debet, & non in Monopolium 
& privatum pauculorum Quæſtum convertendum ; ini- 
quum eft alios permitlere, alios inbibere Mercatu- 
ram. 
The next Book, my Lord, is Firzb. Nat, Br. 
fo. 85. that ſays thus; Note, That by the courſe of 
Common Law, every Man may at his pleaſure go out 
of the Realm for merchandize, or to travel, or other 
cauſe, as ſhall pleaſe bim, without demanding li- 
cence of the King ; and ſhall not be puniſhed for it. 
And the Stat. of 5 R. 2. c. 2. which prohibited all 
but the great Men and Merchants, to paſs out of 
the Realm without licence, has therein declared 
the Law, when it excepted Merchants, that they 
had a right to go without licence: But this Sta- 
tute is repealed afterwards by the Statute of 4 Fac. 


Cop, 1. 


Then, 
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Then, my Lord, there is Rolls, 1 Rep. fol. 4. 
the taylor of Ipſich's Caſe againſt Sherring, The 
words and ſenſe of the Books are, That no Trade, 
Mechanick, or Merchant, can be hindered by the 
King*s Patent. A Patent to hinder trade at fea, is 
a void Patent; a Patent that only a hundred per- 
ſons ſhall uſe ſuch a trade, is not good. 
Dyer 165. That every one may at his pleaſure go 
with his Goods; and cites F. N. B. for it. And 
F. N. B. 85. ſaith thus, Note, That by the Com- 
mon Law, every Man may at his pleaſure go out of 
the Realm for merchandize, or to travel, without 
demanding licence of the King, 
Theſe, my Lord, are the Books; and thus they 
ſpeak generally at the Common Law: and I offer 
it to your Lordſhip as a further reaſon, That the 


Common Law is ſuch, notwithſtanding all their 


arguments, in regard that the Common Law, as far 
as it is againſt ingroſſing, is alſo againſt all ſole 
trade. For, my Lord, all ſole trade is ingrofſing, 
as I take it, with ſubmiſſion; appropriating trade 
and merchandize to a particular perſon or perſons, 
or body politick, excluding others, is ingroſſing 
ſuch trade. Now that ingrofling is againſt the 
Common Law, and againſt the very fundamentals 
and principles of the Common Law; that, I think 
I need not labour much to prove, nor ſhall I go 
about to cite many Books to prove that. 

That ingroſſing any ſort of merchandize is an 
offence at Common Law, vide 3 Inſt. 196. And 
in the Caſe Dominus Rex verſ. Criſpe & al. here was 
lately an agreement betwixt copperas-makers and 
copperas- merchants, for the buying of all cop- 

ras: Theſe copperas-makers ſhould for three years 
make at ſo much a Ton; and reſtraining them from 
ſelling to any others. It was here adjudged an in- 
groſſing, upon an information. 

And if a Company of Merchants ſhall buy up 
here in like manner, all the merchandize of Spain, 
or Portugal, or the Canaries, or other town or place, 
for three years to come; this, I think, would be 
an ingroſſing, and the contract againſt law. 

But then, my Lord, to prove that ſole trade is 
ingroſſing, that the nature of the thing muſt ſpeak ; 
for whoſoever has the ſole trade of buying and ſel- 
ling of ſuch a ſort of commodity, or whoſoever 
has the ſole trade to any particular Country or 
Place, has thereby the ſole ingroſſing, and ſole 
having of all the commodities of that place; ſo 
likewiſe has he the ſole buying: and all the people 
that have to deal about the commodities that are 
to be vended and vented in that Country or Place, 
are at his will and pleaſure; and thereby he makes 
all thoſe his own, and he makes what price he plea- 
ſes, and orders and diſpoſes of them, both as to 
value and every thing elſe, as his own. And there- 
by, my Lord, I take it, it muſt be ingroſling ; 
and every monopolizing of buying and ſelling, or 
of trade, is ingroſſing. But that only ingroſſing 
is by particular agreement and contracts between 
particular Men, among one another, without the 
King's authority, or help of his Letters Patent; 
but monopolizing is ingroſſing under colour of au- 
thority, by help of thoſe Letters Patent that cre- 
ate them: for the conſequence of it muſt be, that 
they would fell at their own prices, and thereby 
exact upon the King's ſubjects: And their Patent 
for the ſole trade to the E2ft- Indies, inveſts them 
in all the merchandizes of theſe Countries, and in- 
groſſeth all in their hands. Then if ingyofling by 
AC Law be forbidden, and it is unlawful 
. OL, * 


The Great Caſe of Monopoties. 


Ad 


: 


to do it, all Letters Patent to authorize and help 
Men to ingroſs, muſt needs be as void as that, 
which is the end of ingroſſing; and that is mono- 
polizing. x | | 

My Lord, in the 3d I». 181. the Caſe of Fobn 
Peachy, in 50 E. 3. who was ſeverely puniſhed for 


procuring a Grant or Licence under the Great Seal, 


that he only might ſell ſweet wines in London, is a 
ſtrong caſe for us. For, my Lord, this was in- 
groſſing by colour of the King's Grant, and pu- 
niſhed as a great offence: And the caſe of Mono- 
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polies, that are reported 11 Co: 84. Moor 673. and 


in Ney, do prove that monopolizing is ingroſſing. 
and the ſame law that is againſt ingroſſing is againſt 
monopolizing; and the tame law that makes the 
one void, makes the other void: 

In Darcy's caſe, where a Grant by Patent was 
made to him, for the ſole importing from beyond 
ſea, and the ſelling of cards under a rent, and pro- 
hibiting all others to ſell; there it was adjudged 
a void Grant, | | 

And the Stat. of 21 Jac. cap. 3. does declare all 
Monopolies to be void at Common Law; ſo then 
if this Grant be a Grant to you, to ingroſs or mo- 
nopolize, I think it will be eaſily concluded to be 
againſt the Common Law, and made void there- 


7. 

Next, my Lord, that this Grant of the ſole 
trade to the Eaſt-· Indies, is againſt the ancient Sta- 
tute Laws of this land, I think is plain alſo. As 
for the Statute of Monopolies, I ſhall crave leave 


to ſpeak of it by itſelf, by and by: But 1 ſay it 


is againſt the ancient Statutes of this Kingdom. 
Magna Charta, 9 H. 3. cap. 30. all Merchants, if 
they were not prohibited before, ſhould have their 
ſure and ſafe conduct to depart out of England, and 
come into England, and ſtay, and go thro* Eng- 
land, as well by land as by water, to buy and ſell 
without any evil tolls, by the ancient and juſt cuſ- 
tom, except in time of war. And my Lord Coke 
ſays, That in this Act, Nj publice probibiti fue- 


rint, is intended of a prohibition by the publick 
council of the Kingdom, by Act of Parliament. 


SG that this Act does in theſe words make our caſe: 
It ſays, They ſhall, if not openly prohibited, have ſafe 
and ſure conduct: And if that open or publick pro- 
hibition muſt be by Act of Parliament, ſo it is pro- 
bably a declaration of the Common Law, Then 
here is no ſuch in this caſe, no prohibition by Act 
of Parliament to reſtrain from going to the Eaft- 
Indies, but the defendant may go thither if he 
pleaſe. The Sat. of 2 Ed. 3. cap. g. That all Mer- 
chants, Strangers, &c. may go and come with their 
merchandize into England, after the tenor of the 
Great Charter. DES 
The Statute that is pleaded 18 E. 3. cap. 3. That 
all Merchants, Strangers, and Denizens, and all o- 
ther and every of them, of what eſtate and condition 
ſoever they be, ſhall ſell their merchandizes from 


whenceſoever they come, freely, without interruption; 


and ſhall have the Sea open to them, to paſs with their 
merchandize where they Pall pleaſe, without interrup- 
tion, excepting to the King's enemies; and that this 
ſpall be obſerved and performed notwithſtandiug 
any Charter to the contrary; and that Charters to 


the contrary are of no force, but are to the King's d- 


mage, and to the oppreſſion of the Commons: 
Stat. 14 E. 3. cap. 2. recites Magna Charta, and 
enacts, That all Merchants, Aliens, and Denizens, 
may without Lett, ſafely come with their merchandize, 
ſafely tarry, and ſafely return. : 

Uuu Now 
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Now, if ſo be, all Merchants, Strangers, &c. 
ſhall'fell their merchandize wherever they come, 
without interruption, and that enacting clauſe be 
large enough, as ſure it is; then it has an ex- 


preſs clauſe, That all Charters and Patents to the 
- contrary are void, as being to the King's damage, 
ore 


and the r of the people; and there 
by the Parliament declared to be 
void. 1 
The Stat. of 25 E. 3. cap. 2. confirms the former 


Stat. of 9 E. z. and has the ſame clauſe im effect; 


If any Proclamation or Commiſſion be to the contrary, 
it ſhall be void. The Statutes of 2 R. 2. cap. 1. 
and 11 R. 2. cap. 7. confirm the two former Acts, 
and enact, That all Charters, Letters Patent, and 
Commands to the contrary, ſhall be void. So that, 
my Lord, thoſe many Statutes, as moſt of the old 
ones being penned in general, (but ſhort) words, 
and being in favour of trade, have been taken to 
extend generally, for the general and moſt large 
advantage of trade; tho' perhaps ſome particular 
trades were by conſtruftion moſtly concerned; as 
the Statutes of the Staple might be the occaſion of 
making ſome part of them. But they do enact, 
as your Lordſhip ſees, in general words, That all 
Grants and Letters Patent to the contrary, ſhall be 
void; and ſurely this would have never been put 
in, but that in all times Grants have been made, 
which the King has been deceived in, and found 
them contrary to his real advantage, though they 
have been otherwiſe pretended, and were to the op- 
preſſion of the people, and therefore void. 
In the 2 uff. 63. my Lord Coke, in his obſer- 


vation upon the conſideration of Magna Charta, 


and the ſeveral Statutes that were after that made 
in reference to trade, ſays, That upon this Chap. 
of Mag. Chart. (to wit) the zoth, this concluſion 
is neceſſarily gathered, That all Monopolies concern- 
ing trade and traffick are againſt the liberty and free- 
dom granted and declared by his Great Charter, and 
againſt divers other Ads of Parliament, which are 
good Commentaries upon it. So that, my Lord, I 
do not offer it only as my preſent thoughts, but 
what has been taken for Law heretofore ; that 
thoſe Acts are of general extent, and all Charters 
made to the contrary, are ip/o fact void, and of 
no force. 

_  Ohj. My Lord, they ſay it is true, if we are a 
Monopoly, then the Law is againſt us; but we are 
no wg = 

Reſp. My Lord, to prove they are a Monopoly, 
that is the next thing, which, with your Lordſhip's 
favour, I ſhall go about. 

And for that I ſhall firſt take the deſcription that 
is of a Monopoly, made by my Lord Coke, in his 
chap. of Monopolies, in the 3d Int. 181. and if it 
is poſſible to exempt them out of that deſcription, 
I confeſs then they have a ſtronger Caſe than I do 
hope they have. 

A Monopoly, (ſays he) is an inſtitution, or an 
allowance by the King, by his Grant, Commiſſion, 
or otherwiſe, ro any perſon or perſons, bodies po- 


litick or corporate, of or for the ſole buying, ſel- 


ling, making, working, or ufing of any thing,where- 
by any perſon or perſons, bodies politick or corpo- 
rate, are ſought to be reſtrained of any freedom or 
liberty that they had before, or hindered in their 
lawful trade. 

_ Firſt, My Lord, I think by their Patent, they 
have the ſole trade granted to them ; that is, the 
ſole buying and felling (for merchandizing conſiſts 


£ 


ſole buying and ſe 
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in buying and ſelling) and therefore they have the 
ling in the Egft-Indies; and they 
have conſequently the ſole felling of the commodi- 
ties when they come home; for none elſe can bring 
them home but them, if their Charter be good. 
The ſole uſing of any thing, is a general word; 
and another part of this deſcription, ſole trading, 
is ſole uſing of merchandizes, in a particular place 
to which they trade; and fo they are within all the 
words fole ſelling, ſole buying, fole uſing. 
Secondly, They are alſo within the latter part; 
whereby any perſon is hindred or-reſtrained trom 
any freedom or liberty they had before, or in their 
lawful trade: For that it is lawful for them, as I 
hope I ſhall, make it appear, as I think, upon the 
Patent granted to ſeize the Ships and Goods of 
thoſe that trade thither; and the bringing of this 


action is a ſufficient proof that you were hinderers 


of this trade, and peoples going thither to traffick. 
So I think, my Lord, they come within-every part 
of the deſcription that's given in that Book of a 
Monopoly. | n 
Next, my Lord, I think that all the evils and 
miſchiefs that are in the Books taken notice of to 
be in Monopolies, are alſo in this caſe; and what- 
ſoever hath the evils and miſchiefs attending Mo- 
nopolies, it is a great and ſhrewd argument, that 
that which hath the effect, hath alſo the cauſe. 
The evils and miſchieſs that attend Monopolies, 
are, firſt, That the price of the commodities they 
ſell, ſhall be kept up, and raiſed higher than other- 
wiſe it would be: He that hath the ſole ſale, will 
keep up the price as high as he pleaſes; this is one 


of the evils mentioned in the caſe of Monopolies, 


reported by my Lord Coke, lib. 11. fo. 86. b. the 
truth ,whereof I think is evident enough in that 
Company; for the price and value of things they 
bring from thence, are of their own ſetting, and at 
their own diſpoſal. Nothing among men is more 
evident than that, and indeed it muſt be a moſt 
wonderful virtue, and a mighty contempt of riches, 
that a Man Who hath the ſole commodity in his 
hands, will not ſell it for the moſt he can; or not 
keep up the price, and make the moſt of it; and 
in things that he buys, to be ſure he will buy as 
cheap as he can; and in things that he ſells, he will 
ſell as dear as he can; and I think that he that has 
ſuch a power muſt be a man of an extraordinary 
virtue, if he do not execute it. 
Secondly, Another evil of Monopoly is, that it is 
pro privato pauculorum queſtu, which is likewiſe 
mentioned in the margin of the Book cited before, 
3 Inſt. 181. Now whether this trade be for par- 
ticular private gain of à few or no, I think any 
Man that knows any thing will be ſatisfied about it 
in his own mind, who conſiders the preſent ſtate and 
condition of this Company. It is not upon Record 
indeed, but ſure it is eaſily gathered as a conſe- 
quence; and it will appear plainly by this reaſon to 
be pro privato pauculorum queſta: for trade is not in 
its own nature fixed and ſtable, but varying and 
altering, ſometimes better, ſometimes worſe, ſome- 
times beneficial, ſometimes detrimental, according 
as the times of war and peace, ſickneſs, ſcarcity of 
this or that commodity, in this or that Country; 
or the modes and cuſtoms of the Country, or the 
manners and habits of men do occaſion it: And 
the Merchants by their education end obſervation, 
are thoſe that govern and manage this trade for the 
maintenance of themſelves and th ir families, and 
the general good of Men; and direct and * 
| ir 


3 


1684. 
their Eſtates and Traffick into this or that part of 
the World, as time and occaſion ſhall give them 

ſt encourage ment. 
wes a Cale trade granted into this or that part 
of the World to one Company, and of ano- 
ther part to another, ſets up particular men that 
head that Company, but deltroys all other Mer- 
chants and inferior people; all ſhipping muſt be 
ſubje& to the prices theſe Impropriators of trade 
will allow them, or elſe lie ſtill and be deſtroy d, 
for none elſe muſt employ them, nor can do it; and 
ſo muſt all Maſters of Ships, for it is neceſſary to 
them in order for N livelihood, that they go _ 

ages, and theſe cannot go, except upon the 

. the Company will allow of. So all Ma- 
riners, Artificers, Factors and all other perſons, 
whoſe employments depend upon this trade, muſt 
de ſubject to their will and pleaſure : and of how 
great conſequence that may be to the Kingdom, 
my Lord; does deſerve conſideration, 

"Thirdly, A third evil and miſchief in Monop lies 
is, that they are to the oppreſſion of the King's 

le, and any body, Ithink, that has known any 

thing of late years about this Company, that 1s, 
that knows their dealings with and handling of their 
factors and ſervants, that get any thing in their ſer- 
vice, and other people that they employ, will find 
inſtances enough of their oppreſſion z and that will 
be enough to ſatisfy any man, what kind of people 
they are: for what a work is there, when they have 
any factor or ſervant, or any body elſe, that has got 
any thing in their ſervice? Thoſe things indeed are 
not upon the Record, but they are conſequences 
that are viſible to every body: and the truth of it is, 
in all Patents for ſole trade, ſo it will be, So that 
if the evils and miſchiefs, which the Common Law 
forbids, and endeavours to prevent, by judging all 
Monopolies, Ingroſſings and ſole Trade unlawful, 
be to be avoided, the evils and miſchiefs attending 
their Patent and ſole Trade are perhaps the greater, 
becauſe their trade is the greateſt that ever England 

new. 
. My Lord, in Fitzherber!'s Natura Brevium, 222. 
there is this ſaid, and I urge it for this reaſon be- 
cauſe, if ſo be theſe are conſequences of a ſole 
trade, it cannot be denied but theſe are oppreſſions 
of all the King's *. Now there it is ſaid, that 
every Grant of the King has a condition implied in 
it, Ned Patria per Donationem non magis ſolito one- 
retur ſeu gravetur; ſo the Book of 13 H. IV. 14. 
Grant /e Rey, to the charge or prejudice of the ſub- 
jects, is void: and therefore the King is deceived in 
this Grant; and the Grant is as well by the Com- 
mon Law, as all theſe ancient Statutes void. 

Obj. Ay, but ſay they, this is not a Patent granted 
to the advantage of a few, or for the raiſing of the 
prizes and monopolizing of commodities; but for 
good government and order, and the preſervation 
of this trade, that otherwiſe would be deſtroyed : 
and ſay they, there have been ſuch Grants hereto- 
fore, to Turkey, Barbary, and other places. 

Rep. It is true, my Lord, this is ſaid; and that 
Patent does ſay, that it is for youe order and go- 
vernment, and the advantage of trade. But I pray, 
my Lord will alſo remember, what our Books ſay 
concerning ſuch Grants and Monopolies, in 2 Inft. 
540. that new Corporations yg into foreign 
parts and at home, tho* under the fair pretence of 
order and government, yet in concluſion tend to the 
" hindrance of trade and traffick, and in the end pro- 


duce Monopolies. This is an old obſervation, for 
Vor. VII. 
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Monopolies, , there are theſe words: Privilegia 
que re vera ſunt in Præjudicium, Reip. magis tamen 
Jpecio/a babent Frontiſpicia, & boni publici pretextum, 
quam bone & legales Conceſſiones, ſed prætextu liciti 
non debent admitli illicitum. Thoſe are the words of 
that Book; and there it is alſo taken notice of, that 
Darcy's Patent had a moſt glorious and ſpecious 
preamble; for there it is mention'd, that the ſub- 
jects might exerciſe themſelves in huſbandry and 
lawful employments, and that Cards-making had 
made Cards playing more frequent, and principal- 


ly among Servants and Apprentices and therefore 


the ſole making, and trade of Cards ſelling, was 
granted to Darcy. Obſerve, ſays the Book, what 
a glorious pretext and preamble this odious Mo- 
nopoly had. | 

There is the caſe of Horn and Ivy, Mich. 20 
Car. II. Rot. 403. A patent made three years after 
the Patent given to the Company, and in imitation 
thereof, the Patent is to the Canary Company; and 
recites, that the trade to the Canaries was of great 
advantage to the King's ſubjects at that time; and 
by reaſon of too much exceſs in trading of ſubjects 
there, our merchandizes were decreaſed in their va- 
lue; ſo that the King's ſubjects were forced to car- 

Silver there toget Wines: and all this happened 
or want of regulation and good government, and 
thereupon the Patent did conſtitute Sir Arthur In- 
gram, and about ſixty perſons more by name. And 
all thoſe, that had been traders there within ſeven 
years, for the value of 10007. a year, ſhould be 
a Company and Body politick and corporate by 
ſuch a name; that there ſhould be a Governor, 
a Deputy-Governor, and twelve aſſiſtants, and 
names them, but to be continued by election, and 
ſhould have the ſole trade to theſe Iſlands; that no 
other ſhou'd haunt or viſit theſe Iſlands, and prohi- 
bits all others under pain of forfeiture and impriſon- 
ment, and indeed follows very much the frame of 
this Patent, with a non-obſtante to the Statute of 
Monopolies. But notwithſtanding this glorious pre- 
amble, this Patent was ſoon after condemn'd, both 
ia this Court, and afterwards in the Parliament for 
the abuſe of trade, and the regulation of it for the 
june good, which is the thing that is pretended ; 

ut few men can doubt what is really intended by 
that; and no one I think can doubt, what is the 
real intention of this Patent under the narne of re- 
gulation and government: to ingroſs all into the 
hands of ten or twelve men, is moſt excellent re- 
gulation and government, 

My Lord, as to the other Companies and Char- 
ters chat have been granted, ſuppoſing that all theſe 
Grants were ſuch as this, and uſed and practiſed as 
this is, it is no argument that they are legal, or that 
this was good. For, my Lord, it is well known, 
both by the ancient Statutes that I have cited, and 
by common experience, that there have been in all 
ages and times Patents granted, that were not by 
Law grantable, but the King was deceived in them, 
and thoſe Patents were void and of no force; and 
therefore it is no argument, becauſe there have been 
many ſuch Grants and Patents in former times, that 
this ſhould be good. | 

I agree, my Lord, if ever this Grant or any 
Grant like this had come in queſtion, and had re- 
ceiv'd any judicial allowance to be good, it 


had been ſomething; but otherwiſe it can be no 


inference at all, becauſe there are others, this is a 
good one, | 


Uuu 2 But, 
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in the 1175 Rep, 88. 3. in the end of the caſe of 


| 
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But, my Lord, to keep myſelf cloſe to the point 
of Monopolies ; Monopolies have been granted in 
the beſt of times, in Queen Elizaberb's time, there 
was Darcy's Patent granted then; and it appears 
there had been grants to divers others of the ſole 
making and ſelling of Cards, but when it was que- 
ſtion'd, it was condemn'd. Statute 9 E. III. cap. 1. 
and the other Statutes, before cited, the clauſes that 
ſay all Patents granted or to be granted contrary to 
the freedom of trade in theſe Satutes mentioned, 
prove, 

Firſt, That ſuch Patents have been. 

Secondly, That they did foreſee, and provided 
againſt, thoſe that would be. 

The Proviſo in the Statute of 43 Eliz. cap. 1. ſe. 
9. ſhews alſo that Monopolies were granted; but 
ſo far were they from receiving any allowance, or 
approbation, that that Statute, that was made in the 
end of her reign, for confirmation of the Queen's 
Grants by a ſpecial Proviſo, does except and pro- 
vide that it ſhould notextend to make good any Let- 
ters Patent, that did concern any licences, powers 
or privileges, commonly called monopolies. 

he Statute of Monopolies and this Statute ſuf- 
ficiently ſhew, that there were ſuch Grants, and 
that they were not allowed]; ſo that even in Queen 
Elizabeth's time, and during her reign, divers ſuch 
Grants it ſeems had been made. But, my Lord, if 
ſo be there had never been any judicial allowance in 
times paſt for any ſole trade, or ſole buying or ſel- 
ling, tho? there have been in all times ſuch Grants 
made, yet that will be no argument that they were 
but on the contrary ; and further the pra- 
ices of theſe Companies have been to the contra- 
ry, till within late years; no ſole trade practiſed 
among them. 

But, my Lord, on the contrary, fince that Pa- 
tents have been ſo granted, ſince that there is no 
judicial allowance of ſuch; I would appeal to them 
to ſhew whether there has been any practice of theſe 
things. I do not ſuppoſe, but that in Twrky and 
| Barbary, perſons have traded, that have not been 
licenſed by the Companies, and that continually in 
all times; but yet I think no-body will find any 
judicial opinion, that has been given againſt them 
for it, or that ever any ſuch Patent was of force to 
reſtrain the ſubjects freedom of trade in thoſe 

laces. 

My Lord, I am apt to think, that the Grants 
to thoſe Companies, that is, the Twrky-Company, 
the Barbary-Company, and the Rufra-Company, 
are like to this of ſole trade; but yet if it never has 
been practiſed to reſtrain others in this manner, it 
is rather an argument againſt them of the other ſide; 
but they have never dealt thus, nor uſed the clauſe 
of prohibition as theſe men do. For, my Lord, 
whoever thinks to make any concluſion for the pre- 
ſervation of ſuch a ſole trade by a 2 with 
a reſtraint of others, becauſe ſuch Patents and 
Charters have been granted to other Companies, 
will have but little reaſon ſo to do, if he conſider 
what a difference there is between this Company and 
them: for, my Lord, theſe Companies did never ſet 
up for a ſole trade, tho* there be ſuch words in the 
Patents, they never uſed them, but have always 
uſed their trade quite contrary, and in another me- 
thod in a commendable way, and I think in a legal 
way; but not fo as to warrant any thing of this, 
that is here pretended, Therefore, if your Lord- 
ſhip pleaſe to give me leave, I would obſerve the 
difference betwixt the way of trading, that thoſe 


other Companies have, and the trade of the Eaft- 
India Company. The Companies of Turky, Barbary, 
Ruſſia, Muſcovy and Hamburgh, nor any other, till 
of late years, did ever trade with a Joint-Stock ; 
but the Members of the ſaid Company, every man 
uſed his own trade, bought and ſold his own com- 
modity, uſed and employed his own factors and ſer- 
vants; and the Company took care to ſend out a 
Conſul, or ſome one to be their Agent, to preſerve 
the trade, and by ſmall impoſts upon the commo- 
dities traded for, to provide for ſuch Officers: which 
Impoſts or Aſſeſſments were made by By-Laws and 
Regulations among themſelves. They take care the 
Markets ſhall not be over-cl by the commo- 
dities they ſend out, which they do alſo by their 
own Orders and By-Laws that are made among 
themſelves; they only order what Ships ſhall go, 
but leave the particular Members of the Company, 
every man to ſend what he will upon his own ac- 
count, and appoint who he will to be his factor, and 
to bring over what commodity he pleaſes : they 
trade not upon any Joint-Stock, or the Stock of the 
body politick. If you deal with any of them, you 
know the particular perſon you have to deal with: 
no man 1s refuſed to be of their Company, that has 
a mind, paying ſome ſmall ſum of money for his 
freedom ; and whoever is of the Company, has a 
Votre in ordering the affairs of the Company. Bur 
now you of the Eaſt- India Company ingroſs the 
ſole trade into the body politick; you have a 
Joint-Stock, every man whether Merchant or not, 
if he can buy ſuch a ſhare in their Stock, is of their 
Company. The Committee manage, and the reſt 
muſt ſubmit to their pleaſures and diſtribution : 
thoſe few of them which have the moſt ſhares, have 
the diſpoſal of the whole Stock; no Member trades, 
buys or ſells, or has any thing that he calls his own, 
but only ſuch a ſhare in the 3 you ſuffer not 
the Members to trade with their own money, at 
their own diſcretion, or to employ whom they 
_ this you do not do; you ſuffer no man to 

ave a Vote among you (and your Letters Patent 
have ſuch a clauſe that none ſhall) but he, who 
has 500 J. Stock; which 500 J. no man can ac- 
quire, unleſs he pays 141. or 15/7. for it, two and 
a half per Cent, or ſome great ſum. So that 
by the very foundation, they can have no more 
perſons in their Company, than they that have 500 /. 
ſhares; and theſe ſhares being ingroſſed into few 
hands, they have all, and call themſelves the Com- 
pany. So that man that will not be deceived by 
words, but diſtinguiſh things different one from 
another, will diſtinguiſh between one Company and 
Society, and another; who are Ingroſſers, Mono- 
polizers, and who not. 

The Turky Company, and the reſt like it, may be 
truly ſaid to be Managers, Regulaters and Impro- 
vers of trade. They have no Joint-Stock, that 
they trade 2 they ingroſs not, they admit every 
man that will to be free of their Company, to trade 
with his own money, his own credit, and buy and 
ſell his own, and to employ whom he pleaſeth; 
and none among them under pretence of govern- 
ment, regulation and preſervation of trade, makes 
unreaſonable advan 

But this inviſible . India Merchant, the Body 
politick, covers and countenances ſome few men 
among them, to ingroſs, buy and ſell at their own 
rates, and that exclude all others for the great and 
exceſſive advantages of the few. | 
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The other Companies, as the Turty Company, 
Sc. have not any ſole buying or ſelling, nor ex r- 
ciling any ſole trade or ingroſſing. | 

k,very Member of theſe Companies, which are 
a multitude, and every one that is not, may it he 
will be a Member, and no man is excluded. 

But this Company is quite contrary, and there- 
fore (if ever any was) are great Ingroſſers and Mo- 
nopolizers of trade. I do not argue nor ſpeak 

ainſt Companies; nor regulating, nor managing 
trade, which was the true intent of the Patent; 
ſuch as I have mention'd, and is virtuouſly and 
commendably praiſed in the great Companies 
of Turky, Muſcovy, Hamburgh, and others; where 
the Members of the Companies trade upon their 
own particular Stock and Eſtates, and no Merchant 
hindred or denied to be a Member, that deſires it, 
paying it's ordinary fees of admiſſion : but againſt 
the inviſible Merchant, this politick capacity tra- 
ding in Joint-Stock. 

Suppoſe a like Patent to any one, or two, or 
three men, Farmers or Partners in their private ca- 
pacity of this ſole trade; and they had the manage- 
ment of it, and hereby poſſeſſors of ſuch vaſt wealth 
and merchandize: 

What wou'd this politick body (I mean the prin- 
cipal Members, for the Body cannot think or have 
ſenſe) judge of this ? | | 

Perhaps yours is much worſe, there a man ſhould 
know with whom he dealt, who were his debtors, 
and how to come at them; but dealing with you is 
a kind of dealing with ſpirits, an inviſible body, 
only ſubſiſting in Intelligentia Legis. 

Therefore being ſo unlike the other Companies, 
and ſo contrary to them, you have no countenance 
from them; but tho? they are good and commenda- 
ble, you are Ingroſſers and Monopolizers. 

This ſhews the great and vaſt difference between 
the one and the other; this ſhews that you, that 
are the Eaſt-India Company, have the ſole trade as 
a Company; and whoever buys in many Stocks, has 
as many votes as he has 500/. in the Stock. 

There is no ſuch thing in any other Company, 
but quite otherwiſe in all theſe reſpects; but hereby 
it comes to paſs, that he that has ſo many ſhares in 
the Stock, — an abſolute power, by having ſo 
many votes. ; 

The inviſible Body or Corporation perhaps trade 
for 1000000 J. per Ann. they into their hands 
to ſell 7 or 8000001. worth of merchandize at a 
time; the three laſt ſales they made came to 
18000007. no body hath theſe commodities but 
they. Is this trading, and no ingroſſing or mono- 
polizing ? It is their wonderful virtue then, hatred 
and contempt of riches, that makes them not to 
raiſe and increaſe values and prices, and be as rich 
as they pleaſe, if they do not do it. Never was 
there ſuch an inſtance of ſo great a trade in England, 
but none of your Members buys or trades at all; 
any man among you whether he be Merchant or not 
Merchant, Citizen or Gentleman, or what he will, 
if he has a Stock, his Stock goes on by this joint- 
trade, but it is a few men that manage the whole 
as they ſee beſt; no man employs ſhips or work- 
men as he thinks moſt convenient; but you are one 

t trader in this vaſt trade, which is indeed one 
quarter part of the trade of the whole World. 

My Lord, this being then the great difference 
between this trade by a Joint-Stock, and in the 
Company as a body politick, which is but as one 
entire perſon, having the trade entire to himſelf, 
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and the trade of particular Members, under or- 
derly regulations: 

It is quite a different and diſtinct thing from any 
thing, in any of the other Companies, that they 
would be liken'd unto, to obtain their own ends; 
nor is there any reaſon to make them like one an- 
other, for the whole matter is carried on diſtin in 
both; the one is a ſole trade by a body politick, 
the other diſperſed thro* the Members, according 
to their own diſcretion and occaſion, under regu- 
lation. No man, if he comes into the Eaſt- India 
Company, can trade among you, or vote among 
you, unlefs he have 300. Stock; and if he do not 
come in, (ſince it is according to your conſtitution; 
that every man ſhould have as many votes as he 
has 500 J.) his vote is like to do him little good, if 
ſome fe men in the Company agree againſt it. 

And beſides this, my Lord, in the Turky Com- 
pany, where they trade as diſtin&t Members, every 
man knows his creditor and his debtor, becauſe they 
deal in their natural capacities; but you trading in 
capacity of a body politick, every man that trades 
with you has a creditor or a debtor, he knows not 
whom. | 

And it is à great miſchief, when perſons know 
not how to ſue or how to deal with them; for take 
them all apart, they are as juſt and as good people 
to deal with, as can be; but take them together as 
a body, what more hard to deal with than a Cor- 
poration ? 

My Lord, we have ſeen the inſtance of theſe 
things in this Company, in a few days they having 
ſo great power, that none could contend with them, 
and ſoon after fo inviſible as well as low, that no 
dun can find them. This we all know very well; 
my Lord; and I inſtance in this to ſhow, that where- 
as they would be likened to other Companies, which 
were created for the preſervation and benefit of trade; 
and the Members of it are under the regulation and 
government of the Company, but not as you are; 
they are traders, your Members are none, you are 
only the Body politick, the inviſible Merchant; that 
no one knows where to find; and a Body politick, 
in judgment of Law, has neither Soul nor Conſci- 
ence, and yet forſooth are traders. 

I only inſtance in theſe things, to ſhew that ſignĩ- 
fies nothing, which you did inſiſt upon, that there 
are other Companies for trade; for I ſay, that they 
are good and regular, and not Monopolizers, for 
they do not trade in ſuch a manner by ſole buying 
md ſelling, but every one trades as a particular 
Merchant but you are otherwiſe, your body poli- 
tick is the ſole Merchant, and none of your Mem- 
bers can trade, unleſs a particular ſervant, perhaps 
to ſave charges, you give him leave to buy or deal 
in ſome little things; but all others are quite ex- 
cluded, 

My Lord, having thus ſhewed you the way of 


their trade in ſole buying and ſole ſelling, I ſhall 


now in the next place come to the Statute of Mo- 
nopolies, which is the Statute of 21 King James, 
chap. 3. and I hope I ſhall plainly ſhew you, that 
they are within the words and meaning of that 
Statute. 

By that Statute, my Lord, it is enacted, that all 
Monopolies, Commiſſions, Grants, Licences, Char- 
ters and Letters Patent granted, or to be gran- 
ted to any particular perſons, Bodies politick 
or corporate, of, or for the ſole buying, ſelling, 
making, working, or uſing of any thing within' 
this Realm; and all Proclamations, Inhibitions, 

Reſtrain's, 
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Reſtraints, Warrants of Aſſiſtance; and alt other 
matters and things whatſoever, tending to the in- 
ſtituting, erecting, ſtrengthening, furthering, or 
countenancing the ſame contrary to the Laws of 
this Realm, are and ſhall be utterly void and of 
none effect. 

And that all Perſons, Bodies politick and cor- 

rate, which now are, or hereafter ſhall be ; ſhall 
{ſtand and be diſabled to have, uſe, exerciſe or put in 
ure any Monopoly or ſuch Commiſſion, Grant, Li- 
cence, Charter, Letters Patent, Proclamations, 
Inhibitions, Reſtraint or other matter, or thing 
- tending as aforeſaid; or any liberty, power or fa- 
culry, grounded or pretended to be grounded upon 
them. 

Then, my Lord, there follows the clauſes of 
forfeiture of treble damages to the party grieved, 
by the uſing of any ſuch Monopoly : then there is 
the clauſe about new Inventions and ſome other 
things; then comes the Proviſo concerning Corpo- 
rations, of which ſome uſe being made in this caſe, 
I ſhall crave leave to conſider it diſtinctly. 

Provided alſo, and it is hereby enacted, that 
this Act or any thing therein contain'd, ſhall not in 
any wiſe extend or be prejudical to the City of Lon- 
don, Cc. or any Corporation, Company or Fellow- 
ſhip of any Art, Trade, Occupation or Myſtery, or 
to any Companies or Societies of Merchants, within 
the Realm, erected for the maintenance, enlarging 
or ordering of any trade or merchandize; but that 
the ſame Charters, Corporations, Companies, Fel- 
lowſhips and Societies, and their Liberties, Privi- 
leges, Powers and Immunities ſhall be and continue 
of like force and effect, as they were before the 
making of this Act, and no other, any thing in 
this Act to the contraty notwithſtanding. 

The next Proviſo extends to Patents granted, or 
to be granted for Printing, making of Salt. Petre, 
and Offices, which do not concern the caſe in que - 
ſtion. 

By the deſcription of a Monopoly, which I have 
before, out of my Lord Cote, ſtated and expreſs'd, 
this ſole trade granted to you, and the excluſion ot 
all others, is a Monopoly within that deſcription, as 
I have before ſhewn that their Charter is directly 
contrary to this Act. My Lord, ff, that they are 
within the enacting clauſe of this Act, this I think, 
by comparing what they claim with the enacting 
clauſe, will plainly appear, I need not now ſtand ſo 
much upon the word Monopoly, whether by what 
I have ſaid, I have proved them a Monopoly or no 
but by the other words of the Statute, ſuppoſing 
that word Monopoly was out of the Act, yet 
they are within it: for the Act of Parliament having 
the words of ſole ſelling, or ſole buying, or ſole 
uſing of any thing; if they have the ſole buying 
or ſole ſelling, or ſole uſing of this trade, then they 
are moſt plainly, I think, within the enacting words 
of this Act of Parliament. 

Now, my Lord, that their Charter is directly 
contrary to the enacting words, I muſt alſo therein 
refer my ſelf to the words of the Charter, which 
has ſole buying; for all others are prohibited ſo 
much as to come and go from and to the Eaſt- Indies 
without their licence. It has alſo ſole ſelling ; for 
all others are prohibited to import any commodity 
from thence into the Realm; and they cannot fell 
them, except they import them. They have like- 
wiſe the ſole uſing; for they have granted to them 
the ſole trade, which includes all buying, felling, 
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ſole uſing, that appropriates all to themſelves, and 
excludes all others. 8 

How then, my Lord, can any man read this 
Act of Parliament and their Charter, and compare 
them together, but he muſt at the ſame time con- 
clude, that their Charter is contrary to what is en- 
acted there? For the Act of Parliament does ſay, 
That all Letters Patent granted to any Perſon, or 
body politick, for the ſole buying, ſole ſelling, or 
ſole uſing any thing, and all Proclamations, Re- 
ſtraints and Inhibitions to the contrary, and all o- 
ther matters and things touching thereunto, are 
contrary to law, and utterly void, and of none ef- 
fect; why then they have by their Grant, the ſole 
buying, ſole ſelling, and ſole uſing vf this trade; 
therefore they are quite contrary to what is in the 
enacting words of this Act of Parliament. Then, 
my Lord, if they are contrary to the enacting 
clauſe.of the Act, then their hopes muſt be, that 
they are ſaved by the Proviſo. 

My Lord Coke, in his Comment upon this Act, 
in 3 1ſt, 182. does ſay this Act is forcibly and 
vehemently penned for the ſuppreſſion of all Mo- 
nopolies; and the word ſole uſing, is there ſaid to 
be ſo general, as no Monopoly can be raiſed but 
will be within the reach of this Statute, 

The word, any-thing, ſhews alſo the eral 
ſcope and intent, that nothing ſhould be excluded 
that was a Monopoly: For Monopolies in times 
paſs were ever without Law, but never without 

riends. And if it be fo penned for the ſuppreſſion 
of all, it ought to have a large and general con- 
ſtruction. | . Br? 

Obj. But then let us ſee whether they are i 
bing of this Proviſo. arſe 22 

The Proviſo excepts Charters to Companies or 
Societies of Merchants within this Realm, erected 
for the maintenance, inlargement or ordering of 
trade or merchandize. | 

Reſp. This Proviſo extends not to this Charter, 
or any Letters Patent that were not at the time of 
the making of this At; and that is the firſt thing 
that I offer, why they are not within the reach of 
the Proviſo. Becauſe this Proviſo does not extend 
to any Letters Patent after the Act of Parliament 
made, but only the Letters Patent before. For 
the Proviſo ſays, 1t ſhall not extend, or be prejudicial 
to any Town corporate, concerning any Charter 
granted to them, ¶c. or Cuſtoms uſed by them, or 
to Societies erected for the maintenance, inlarge- 
ment or ordering any trade or merchandize. This 
does extend to thoſe that were granted or erected 
at the time of the making of the Act; and there are 
no words of ſaving, for any that ſhould hereafter be 
ereted. And the word hereafter would as well 
have been in the clauſe of ſaving, as in the enactin 
clauſe, if it had been intended. But the follow- 
ing words concluding this Proviſo, ſhew it further; 
for the Provi/o goes on, and ſays, That the ſame 
Charters, Cuſtoms, Corporations, Fellowſhips and 
Societies, and their Liberties, Sc. ſhall be and con- 
tinue of ſuch force and effect, as they were before the 
making of this Act, and no other. This ſhews, 
that that which is within the Proviſo, was that which 
was before the making of the Act only; and this 


' governs and concludes the whole Proviſo. Now that 


only extending to thoſe that then were, and to leave 
them as they were, to leave their Charters and 
Companies, their Powers and Privileges, in the 
ſame ſtate and condition as they were before the Act; 
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any reference to what ſhould be 


can never have 


after. 

The beginning of the Proviſo ſays, this Act ſhall 
not prejudice them: the concluſion ' ſays, they 
ſhall be as they were before the Act was made; 
therefore they muſt have had a being before the 
Act, but no words herein extend to thoſe that then 


had not a being. 


And, my Lord, the next Proviſo for printing, 
ſalt-petre, offices, &c. that is to this, further ſhews 
this to be the meaning of this Proviſo; for that ex- 
prelly provides, That this Act, or any thing there- 
in contained, ſhall not extend to any Grant or Pri- 
vilege heretofore made, or hereafter to be made, 
of, for, or concerning printing. If then the for- 
mer clauſe had intended to include any Letters Pa- 
tent that were after to be granted, it would have had 
theſe words, To be granted as well here as in the clau,? 
that comes afterwards. | 

But, my Lord, ſuppoſe this not to be a ſufficient 
anſwer to this Proviſo, but that this Proviſs ſhall be 
conſtrued to extend to Companies, Charters, Pri- 
vileges, and Immunities, granted after this Act; 
yet the plaintiffs are not within this Proviſo, nor the 


ſaving of it: For it extends only to Companies that 


are for the maintenance, inlargement, or ordering 
of any trade or merchandize, and to their powers, 
Se. ths they have to that end not two Companies, 
that are erected to have a ſole trade by a joint ſtock, 
or ſtock of the corporation, to 'exclude all others 


from having any thing to do in that trade. It does, 


and reaſonably may be intended to extend to all 
Companies that are for the maintenance, increaſe, 
and well ordering of trade; as the Turky Company, 
the Muſcovy Company, the Ruſſia Company, and 
Hamborough Company; and thoſe that I have been 
ſpeaking of, that trade not as bodies politick, or a 
joint ſtock, but every Merchant that will, may be 
thereof a Member; and every member thereof 
trades upon his own private ſtock and account as 
a Merchant: but not to this Company, who inſtead 
of ordering the trade, endeavour to bring the ſole 
trade unto themſelves. 

Therefore, my Lord, theſe are the Companies 
that are within the exception ſaved from the penal- 

of this Act; but we muſt be as filly as the Infi- 


t 
dels they deal with in theſe matters, not to diſtin- 


guiſh betwixt theſe corporations, and their manage- 
ment and yours; they exclude none from trade, 
they trade not in a politick capacity in a ſole ſtock, 
but every man is a trader upon his own peculiar ; 
but you take upon you in your politick capacity, as 
you have expreſſed it in your declaration, fotum, in- 
tegrum & ſolum Commercium & Negotiationem babere, 
uti & gaudere ; and to exclude not only all ſtran- 

s, but all your own members, to have any diſ- 
tinct or ſeparate trade upon his own account, except 
a little to pay and excuſe you of charges, and 
thereby ingroſs all that vaſt quantity of merchan- 
dizes, the many hundred thouſand pounds worth 
you bring in or carry out. In whom is the pro- 
perty? In the corporation. Who buys and ſells 
all ? The corporation. Who are the debtors for 
the money that buys and provides theſe merchan- 
dizes? The . the corporation, the 
inviſible body. o ſhall be ſued for all theſe 
debts? The body politick ; ſue them es you can, 
they will be either too great and too rich to contend 
with, or elſe in that condition as you know not 


how or where to have them. 
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An inviſible body, ſubſiſting only in Intelligen- 
tid legis, a body politick without ſoul or conſcience, 
as the Law ſays it to be. 

We have ſeen them in a year's time, in both theſe 
qualifications, ſo great as ſcarce any man would 
contend with them, fo inviſible at another time, 
as a dun would ſcarce find them; this ſurely can- 
not be for maintenance or inlargement of trade, - to 
deal with I know not whom, where no ſecurity or 
perſon ſubſiſts. | 

It is indeed for the maintenance of the Compa- 
ny's trade, to enable ſome of them to get 10 or 


20000. per annum by it, and to keep this vaſt 


trade in a few hands. 

But ſure that is not of the trade the Proviſo intends; 
reſtraining to the body politick, which is but one 
perſon, or many in partnerſhip, is quite contrary 
to the inlargement of the Provi/o mentioned. 

And therefore to ſay you are within the ſaving 
by this Proviſo, a Company erected for the main- 
tenance and inlargement of trade, when you reſtrain 
all but yourſelves to trade, ſeems to be a contra- 
diction, 

And for the following words in the Proviſo, Or 
ordering of any trade or merchandize ; if you ſay you 
are ſaved within the extent of theſe words, then you 
muſt make a conſtruction of theſe words in this 
ſenſe: | 

That ordering trade or merchandize, is exclu- 
ding all others, and taking the whole to ourſelves. 
A moſt excellent Ordering that is. 

But the ſenſe of theſe words in the Proviſo is, to 
ſave to the corporations and fellowſhips of arts, 
trades, occupations and myſteries, and to Compa- 
nies of Merchants, the powers and authorities that 
they had for the maintenance, inlargement or or- 
dering of trade; IS 

By taking care that commodities were honeſtly 
and rightly made, without fraud or deceit, as to 
the goodneſs or excellency of the commodity, or 
deceit in their meaſures or quantityz _ 

That the ſervants and younger fort were honeſtly 
and induſtriouſly educated in their trades and myl- 
teries, by the maſters and elder fort; 

To place and keep good order and decorum a- 
mongſt thoſe of the ſame myſtery and trade; 

For aſſembling and conſulting for the common 
good and management of their reſpective trades 
and employments. 

This is that which the Proviſo excepts and pro- 
vides for, not for a ſole trade in a Company, ina 
Joint ſtock, excluding all others, as this is. _ 

For the ſame exception is alſo for the manufac- 
tures that are mentioned juſt before, as new inven- 
tions, and the ſociety of any craft or myſtery z theſe 
alſo are under the exception, which does ſtill ex- 
pound them to be meant of that regular due order 
and government in companies, for the due regula- 
ting of trades and myſteries, that is by making by- 
laws to take care that their wares be well and fu 
ſtantially made, that the younger ſort be obedient 
to the elder, and the elder inſtruct the younger, and 
not oppreſs them. Theſe are the laws that they 
have power, (and tis fit they ſhould have) to make 
for the management and increaſe of trade. But to 
have a ſole power over trade, and an intereſt in it 
by a joint ſtock, to ingroſs it into one man's hands, 
or into the hands of a body politick, which is but 
as one perſon in law, and in this manner to trade 
under the pretence of order or good government 
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this, under favour, was never meant or intended 
by this exception in this Act. Therefore that 
which 1 have before expreſſed, is the ſenſe and 
meaning of this Proviſo, and not the having the ſole 


trade, excluding all others, as here is endeavoured 


and deſigned to have. ' 

My Lord, in the taylor of Ipſwich's Caſe, 11 
Co. 54. that company of taylors made a by-law, 
to exclude taylors from exerciſing or uſing their 
trade, within the town of ſwich, unleſs they pre- 
ſent themſelves to the mafter and wardens of the 
Company, and three of them admit them to be ſuf- 
ficient workmen, and proved they have ſerved ſeven 
years at leaſt, as apprentices, and then admitted by 
the maſter and wardens, and Company; and if 
any did offend in any part, they ſhould forfeit ſo 
much to the Company. In this caſe there ſeemed 
to be a good end and meaning, to exclude inſuf- 
ficient workmen, and to encourage good ones: 
a good order, one might think. Yet ſo zealous and 
careful were the Judges then, left under any pre- 
tence they ſhould exclude men from their lawful 
trades, that they adjudged this a void by-law, as 
tending in the purview of it, to reſtrain men of their 
freedom in uſing their trades, and introducing op- 


preſſion of the young tradeſmen by the old and rich 


tradeſmen, and to ſubvert the liberty the law gives. 
And in that very Caſe it was adjudged, fo. 54. 
That-ordinances for the good order and govern- 
ment of men, of trades and myſteries, are good ; 
but not to reſtrain any in their lawful myſtery. 


Norris and Stap's Caſe,, Hob. 211. to the ſame 


purpoſe. 

Therefore, my Lord, this is the ſenſe and mean- 
ing of that exception that is in the Statute of Mo- 
nopolies, That it ſaves ſuch as were for the order- 
ing of men in their trades and good government, 
but not to enable a corporation to have a ſole trade, 
to hinder or exclude others from uſing it. That is 
the true ſenſe of the Proviſo: But for the other ſenſe 


that they would have, tis the way to make it the 


moſt repugnant and contradictory Act that can be: 
For, my Lord, to ſhew that this is ſo, give me 


leave to compare them. 
The ſenſe they would have, is, That it ſhould 


fave to bodies politick, the having the ſole buying, 
ſelling and uſing, any merchandize or trade, as a 


corporation, that ſuch ſhould be excepted out of 


this AR. 


Now let us compare the Proviſo with the enacting 
clauſe, and taking the Proviſo in that ſenſe they 
would have it; that a body politick may have the 
ſole buying and ſelling, or uſing any merchandize 
or trade, as a corporation: Then the enacting part, 
with the Proviſo, will run thus, enacted, That Let- 
ters Patent to any perſon or body politick, for the ſole 
buying, ſole making or uſing of any thing within this 
Realm, are contrary to Law, and void; and no body 
politick ſhall be capable of having, uſing or exerciſing 


_ of any ſuch Letters Patent, Inhibition or Reſtraint, 


provided that bodies politick may have the ſole buying, 
ſelling and uſing of any trade or merchandize. 

Is there any thing can be put in words and terms, 
more contradictory than this is? And yet thus it 
muſt be if their ſenſe prevail. So that, my Lord, 
there is not a more repugnant and contradictory 
thing can be made, than this Provi/o to the body of 
the Act, if you take it in the ſenſe they would have it. 
- Suppoſe the Statute of that enacts, 


That no man ſhall uſe a trade that he has not ſerv- 


ed an apprenticeſhip to by the ſpace of ſeven years; 
had a Provi/o, that a man may chuſe a trade that he 
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had not ſerved an rale to by the ſpace of 
ſeven years; this had been a void repugnant Provi- 
ſo. This is as plainly repugnant, that no body po- 
litick ſhall be capable of having a ſole trade. Re- 
pugnant Proviſos are in Jaw void. 

My Lord, If ſo be a Proviſo be repugnant and 
contradictory, then it will be void; and ſo are all 
our Books, 1 Co. 46. Plowd. Com. 563. A Statute 
gives the lands of J. S to the King; and then a 
Proviſo comes to ſave the right of all perſons: This 


| ſhall be conſtrued, all perſons beſides J. S. not to 


deſtroy the premiſes. | 
Therefore when this Act ſays, That all Patents 
granted to a body politick, of the ſole buying, ſel- 
ling and uſing of any thing within the Realm, ſhall 
be void; and a Proviſo ſays, that it ſhall not ex- 
tend or be prejudicial to any company of Merchants 
erected for the ordering, maintenance and increaſe 
of any trade or merchandize, if conſtrued in their 
ſenſe, to give the company ſole buying, ſelling and 
uſing of any thing, is directly contradictory and 
void; then that cannot be the ſenſe. But taking 
it in the other, which I apprehend to be the true 
ſenſe, that order and government is provided for ; 
that is the meaning of the Proviſo, and nothing elſe: 
and this is the general practice of the Societies and 
Companies allowed in all times. But a ſole trade, 
under the pretence and colour of order and manage- 
ment, never, as I believe, had any judicial allow- 
ance: And then you are within the enacting clauſe 
of this Act of Parliament, and are a Monopoly; 
or becauſe, it may be, you do not like that word, 
you have the ſole buying, and ſole ſelling, and ſole 
uſing of this trade, which is contrary to the expreſs 
words of this Act of Parliament, and ſo your Pa- 
tent and Charter is void. 
But, my Lord, they endeavour to anſwer this 
objection with another ſort af anſwer: They ſay the 
Proviſo is, That the Act ſhall not extend to compa- 
nies of Merchants erected for government and or- 
der of trade, but that their Charters, Privileges and 
Immunities, ſhall be of like force and effect as they 
were before the making this Act; and therefore, 
ſay they, Patents to Companies of Merchants for or- 
deringof trade, if good before this Act, ſhall be good 
ſtill; and therefore, ſay they, this Act cannot hurt us. 
My Lord, the objection is nice, as I apprehend, 
but ſo it is, if I take them right; this, under fa- 
vour, is but the ſame thing again in other words; 
for the concluſion of this Proviſo extends no further 
than the Charter mentioned in the beginning of it; 
it extends but to the ſame Charters (fo are the very 
words) ſhall be of as good force, Sc. Why then 
what Charter or Patent is it, that ſhall remain as 
they were before the Act? why thoſe that are ex- 
cepted. What are excepted ? thoſe that are for or- 
der and management, as I have before ſhewn ; not 
thoſe that are for a body politick, to uſe a ſole trade, 
that is repugnant to the enacting clauſe; therefore 
theſe, as I have ſaid, are not excepted, or within 
the Proviſo, and ſo we come back again where we 
were. Are you excepted out of the Act? If you 
are, I agree the Act hurts you not; if you are not 
excepted, then you cannot be in the ſame condition 
as you were before, or as ſuch Charters were beſore 
the making the Act; for the concluſion and latter 
part of the Proviſo is to be taken in no larger ſenſe 
than the words that went before in the beginning; 
nor can extend further than theſe words extend: ſo 
that I ſay it retorts juſt back again where it was. 
If they be excepted, they be not within the Act; but 
then the Proviſo will be repugnant, as I have ſaid 
: before, 
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before, and contradictory; if they are not excepted, 
they have no benefit by the Proviſo. | | 
So, my Lord, taking it upon what I have ſaid, 
I do hope that the words of the Act of Parliament, 
plainly do extend to bodies politick,” and to inhibit 
the ingrolling ſole trade by bodies politick. They 
ſay themſelves, and it appears they are a body po- 


litick, and they have this ſole trade; and ſo the en- 


acting clauſe extends to them. 

Next, | ſay, the Pre viſo extends to Charters grant- 
ed before, not to Charters to be granted after the 
Act of Parliament: and as to thoſe Charters that 
ate excepted, it leaves them juſt as they were be- 
fore; but if their Tenſe takes place, then it is, as I 
conceive, with ſubmiſſion, moſt palpably contra- 
dictory and repugnant to the Act; and then it is as 
lawful at this day to grant to any corporation any 
ſole trade or manufacture, yea, downright to grant 
them 4 Monopoly, as it is to make any other Grant; 
and ſo this would be rather a countenance, than an 
Act made againſt them. e 

But then, my Lord, they come to another thing; 
this is an infidel Country, this is a ſole trade with 
Infidels, and ſuch a trade the ſubjects never had any 
right to have without the King's licence; and now 
being ſo, that differences the cauſe : and to prove 
it, they cite  Mrebelborn's Caſe, in 2 Brown. 296. 
wherein Mr. Brownlow being Prothonotary, recites 
what my Lord Coke ſaid in that Caſe, That no ſub- 
ject might trade into infidel Countries without the 
King's licence; and his reaſon was, becauſe he 
might -relinquiſh the catholic faith, and adhere to 
Infidelifrm : and that he had ſeen a licence in the 
time of Ed. 3. wherein the King recites the - confi- 
dence that he had in his ſubject, that he would not 
dechne his Religion, and licenſed him; and that 
this did ariſe upon the recital of a licence made to 
trade to the Eaſt· Indies. he: ger If 

And they do cite Calvin's Caſe, in Co. 7 Rep. fo. 
17. wherein *tis ſaid, That Infidels are in law, per- 
petui inimici, and between them and Chriſtians 
there is perpetual hoſtility, there can be no peace; 


and 12 H. 8. fol. 4. where it is holden, that a pa- 


an cannot have or maintain any action at all, nor 
| ah any thing within this Realm; and to prove 
this; Regiſter 282. and 12 H. 8. fo. 4. are there 
cited. i of (tl 
My Lord, I have the more folly recited what 
this is, becauſe I hope I ſhall give very full anſwers 
to all: Bur, my Lord, before I do anſwer. thoſe 
Books; 8 wn” 1d £ 
Fir, Let us ſee what the conſequence of it will 
be: Suppoſing the Law to be as theſe. Books'ſay, 
and as theſe Gentlemen would have it; and the con- 
ſequence will be, that the plaintiffs cannot maintain 
their action, but the Charters granted to them will 
be void. | | — 
Firſt, Upon the reaſons given in theſe Books; 
for if the Books are of authority, the reaſons there 
iven muſt be of authority ( ſays that Book of Broton- 
's). The King has the care and preſervation of 
Religion, by the Law 'veſted and repoſed in him, 
that the ſubject ſhould not trade with Infidels with- 
out licence, that they may not renounce their faith; 
and the King will take care to give licence to traf- 
fick, to ſuck only as he can have confidence will ne- 
ver waver from their profeſſion. | 
Suppoſing this to be true, then their Patent muſt 
be naught; for then it is only grantable to perſons 
in whom ſuch confidence may be. My Lord, then 
ſee how this will ſtand with their Charter. Their 
Vor. VII. 


Wh 


corporation and body politick is indefinite, as to 
perſons, and the members changed continually ; 
lome ſell their ſtocks, and go out, or die; others 
buy their locks, and come in that way to be mem- 
bers of the company, or as executors to thoſe that 
die, and many new members are every year. I 
doubt they do not much examine, or take care to 


be ſatisfied, how fixed thoſe are in their Rel gion 


they daily take in; and how then can there be con- 


fidence in a body politick, which the law fays has 


neither ſoul nor conſcience ? What confidence can 
be repoſed in ſuch a-perſon about religion ? 
; Setondly, Beſides, it is not only the members of 


the company, that at the time of the incorporation 


were incoporated, and their ſucceſſors, that are thus 
Privileged ; but their ſons and apprentices, their 
factors and ſervants, have licence by this Patent to 
trade there: and what ſecurity can there be, that ſuch 


may not (by converſing with Infidels) change their 


religion? If this licence be a truſt and prerogative 


in the King, to be given to ſuch perſons in whom 


the King can have confidence, that they will not, 
by converſe with Infidels, change or prejudice their 
religion, Sc. this cannot be granted to a body po- 
litick and their - ſucceſſors, which may have conti- 
nuance for ever; and to their ſons, factors, appren- 
tices. and ſervants, perſons altogether unknowh, nor 
born, nor in rerum natura when theſe Letters Pa- 
tent were made. bl 

Suppoſe ſuch a licence to you, to trade with ene- 
mies, and ſuppoſing that the Law has eftabliſhed 
ſuch a power and prerogative in the King, in the 
preſervation of religion, to licenſe; the King can- 
not grant this prerogative to you of the Eaſt-India 
Company, that you ſhould have a power to grant 
licences to whom you will: yet all this is done by 
your Patent; for you have thereby power granted 
you for your ſons, apprentices, factors and ſervants, 


which are perſons that you yourſelves nominate and 


appoint at your diſcretions, and undoubtedly very 
rehgious, and others that you bring into your Com- 


ny. & | 

Next, beſides this power that you have expreſſed 
for thoſe that are your apprentices, Sc. which are at 
your diſcretion, to make whom you pleaſe; there is 
another expreſs clauſe, That the Company for any 
conſideration, or benefit to themſelves, may grant 
licence to any ſervant, ſtranger or other, to uſe this 
trade. So the Patent expreſſes what the meaning 
was of the word Confideration, by adding the 
Words, Or benefit to themſelves ;' and that the King, 


without conſent of the Company, will not grant li- 


cence to any other to trade there. 


Can this then be a good Grant? Can the King | 


grant from himſelf his kingly care, and the truſt 
1n him repoſed for the care of religion to you, to 


manage it as you will, and that he will not uſe it 


himſelf without your conſent ? Surely, you cannot 
ſay ſo. So that ſuppoſing by law there is ſuch a 
truſt repoſed in the King for preſervation of reli- 
gion, as you would have, to give licence to his ſub- 
jects to trade with Infidels ; and that none without 


his licence can do it: yet this grant to you will be 


void in itſelf, and then you have no more right than 
we, and can maintain no action againſt us. 

But then a little to conſider the authorities upon 
which this great matter relies, to prove this religious 
point or piece of Jaw. . 

Firſt, That Book of Brewnl. is a Book that We 
printed in the late times, and not licenſed by +: 
Judge or —_— whatſoever ; but truly I have + 
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a copy, and a note of the Roll of the Caſe there re- 
ported; and it is this, Mich, 7 Fac. B. C. Rot. 3107. 
Micbelbern againſt Bathurſt; it is in a prohibition, 
{ctting forth, That the King had granted to the 
plaintiff bis commiſſion to go with the Ship Tyger 
to the Indies, to ſpoil and ſuppreſs the Infidels, and 
to take from them what he could; that the plain» 
tiff, in the Prohibition, having this commiſſion from 
the King, did enter into articles with the defendant, 
to give him a ſhare of what he ſhould get in the ad- 
venture : and thereupon there was a ſuit in the ad- 
miralty by the defendant, againſt the plaintiff, and 
he comes and moves for a Prohibition, ſuggeſting 
that the articles were*made upon the land, and not 
upon the high ſea, and ſo the Court had no juriſdic- 
tion. Now upon the debate of this Caſe, it did ap- 
pear, there was a kind of Letters of mart, a com- 
miſſion from the King, in a warlike manner to ſpoil 
the Infidels, and get what he could from them. But 
now, how this would come in debate to make a te- 
ſolution about the buſineſs. of trade, I do not know ; 
probably it might be as is there related; but what 
is in the Book is only an occaſional ſaying of my 
Lord Coke's, upon the motion far this 22 
So that a man that will lay any great ſtreſs upon ſuch 
an authority, muſt be mighty willing; for it is on- 
ly an occaſional ſaying, and nothing relating to what 
was there brought in judgment, which was about a 
commiſſion to take away Goods, perhaps from ene- 
mies, by Letters of mart, not about trade; and ſo 
I hope there is no great matter in that Report. 

The next Caſe, my Lord, is that of Calvin, where 
it is ſaid, that an Infidel is inimicus, can 
maintain no action, or have any thing; and that 
there is perpetual hoſtilities between Chriſtians and 
ſuch, and no peace can be made with them. 
My Lord, tis true, that this is ſaid in Calvin's 

caſe, but I muſt alſo ſay, as there was no occaſion 
in the former Report for ſaying of that, no more is 
there in Calvin's caſe for ſaying of this; for it made 
nothing to the matter in queſtion about the Poſt-neti, 
or were they any wiſe led to it in the debate of that 
caſe z there was nothing there in judgment, that 
gave occaſion for it, ſo that I cannot think it was 
much conſidered of before it was ſpoken. 

The Books that are there cited, 1 looked up- 
on, to ſee if they would prove any ſuch thing as 
they are there cited for, and I think they do it not 
by any means. | 

There is firſt the Regiſter 282. and all that I find 
there is, that in a writ of protection granted to the 
Prior and Brethren of the hoſpital of St. Jobs at 
. and their agents, it is ſaid, That that 

oſpital was founded in defence of holy Church, 
againſt the enemies of Chriſt and Chriſtians: but 
truly, how to conclude out of that Book this, that 
Infidels ſhould not have any property in trade, or 
be perpetui inimici, with whom no peace can 
I know not, or that can maintain no action. 

"Then fo. 12 H. 8. 4. they alſo cited, that is only 
this, The original caſe in an action of treſpaſs for 
beating his ſervant, taking away his dog, called a 
blood-hound : And there it is ſaid, If a Lord beat 
his villain, or an huſband beat his wife, or a man beat 
one out-law'd, or a traitor, or a pagan ; they ſhall 
have no action, becauſe they are not able to ſue an 
action. I muſt confeſs, my Lord, this comes in 
very oddly, from a dog to a pagan, and there is 
nothing to lead to it in all that caſe, that I can fee 3 
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and yet this is all the authority that is cited in Cal- 
vin's caſe, to prove that they can have no action. 
So that all that a man can make of this, is only diſ- 
courſe, and ſudden thoughts and opinions, and ſay- 
ings of counſel ; nothing of debate or judgment in 
the caſe. | 

It is true, my Lord, the chriſtian religion ond 
paganiſm are ſo contrary to one another, that it is 
impoſſible they ſhould be reconciled any more than 
contradictions can be reconciled ; but becauſe the re- 
ligions cannot be reconciled, that therefore there 
ſhould be a partition-wall between us, as to proper- 
ty and commerce, perhaps is a doctrine as irreligious 
as can be, and does deſtroy all means of coming to 
convince and reduce them to the faith. But now, 
beſides theſe extrajudicial and occaſional ſayings in 
theſe Books cited, which are of little authority, I 
cannot find any Books or Caſes, much leſs judg- 
ment or authority, for ſuch opipions in fo great a 
point as this is: but on the other ſide, if a man 
conſiders the general cauſe and practice of trade and 
commerce, and legal proceedings in all times and 
ages, one would think my Lord Coke could not be 
in earneſt in what he has ſaid in Calvuiu's caſe about 
Infidels. Let a man canſider what a great part of 
the world we have commerce with are Infidels, at 
this day, as the Tarks, the Perfians, the Moors ; 
and other places in Spain and Portugal were poſſeſ- 
ſed by the Moors, who were Infidels, till about 200 
years ſince; for till the year 1474, the Moors had 
poſſeſſion of both theſe Countries for the ſpace of 
near 700 years before, and have we not always had 
trading with all thoſe ? Have we not leagues and 
treaties with the Princes of infidel Countries? Do we 
not receive ambaſſadors from them, and ſend am- 
baſſadors to them, and miniſters reſiding with them? 
Have we not, from time to time, and this in all times 
and ages, and that in Q. Alizebeth's time, in the 
beſt and moſt rehgious time, for many hundred 
years? Have we not likewiſe war and peace with 
them, in like manner as with Chriſtian Kings and 
Countries ? 

And let a man conſider the conſequences of this 
doctrine. If they are perpetui inimici, then we may 
juſtify killing of them, as thoſe we are in boſtilicy 
with, whereſoever we meet them, and juſtify the 
taking away what they have from them, as 17 E. 4- 
fo. 13, 14. it is adjudged, that a man may ſcize and 
take to his own uſe, the goods of an alien enemy, 
wherever he can find them; for it is the price of his 
adventure to take them, and of his victory over his 
enemy, if he have taken him. And 2 H. 7, 15. if an 
Infidel be an alien enemy, then any man may take a- 
way the goods of an Infidel, and have them to his 
own uſe; and this would be a good trade, if this be 
ſoz any man may kill and beat him, if this be ſo. 

Mr. Sollicitor, in his argument, was pleaſed to 


be had, uſe many ancient Rolls and Records out of H. 3. 


and Ed. 1. and about thoſe times, concerning theſe 
Princes dealing with and handling of the Jews ; 
and I believe he might have cited many more. 
Mr, Prynne, in his Book which he calls The ſe- 
cond Part of a ſhort Demurrer to the Jews, diſconti- 
nued and barred Remitter into England, printed in 
the year 1656 ; has a long treatiſe, in which I be- 
lieve an hundred Records and Hiſtories are cited to 
this purpoſe, That the Jews did exact land enrich 
themſelves by uſury, to the great impoveriſhing of 
the people; and that the Princes of 3 
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polled them, taxed them, and took away the eſtates 
of the Jews from time to time; and thereby a man 
might think that theſe Kings uſed them but as 
ſpunges, to make them gripe what they could from 
others, and then ſqueezed it from them into their own 
treaſury : and it muſt in all probability be ſo. The 
Story is true, my Lord, as he relates it, and in the 
Rolls there are a multitude of them cited to that 
purpoſe. | 

But beſides Mr, Prynne, there is a Statute of Mor- 
ton, ch. 5. made 20 H. 3. my Lord Coke in the 2d 
Inſt. 89. ſays, was principally deſigned againſt the 
uſurious Jews. The Statute de Fudaiſmo 18 E. 1. 
relates, that the King's people had been diſinherited, 
much injured and impoveriſhed by the uſury of the 
Jets, and enacts, That no Jew thereafter ſhould take 
uſury upon Lands, Rents, or other Things. And in 
the 2d Iaſt. 507. my Lord Coke, in his Comment 
upon that Statute, ſays, That 15060 Jews there- 
upon went out of the Realm. 

So that, my Lord, we do not diſpute but that the 


fact alledged may be true; that the Jews were ex - 
torſive, and the King took away their eſtates : But 


the matter is the uſe and application of that fact. 
For, Frft, I think, if it be known law, and ta- 
ken to be according to any known law which we 
have, that they were as alien enemies, then as the 
King might * away their eſtates, ſo the ſubjects 
may take them away too; ſo there is no ſuch ule to 
be made of it as the other ſide would have, as I 
perceive. They ſay as Infidels the King would 
take away their eſtates, becauſe they are perpetui 
inimici 3 and I ſay, if they were alien enemies, then 
the ſubjects might take them away too; for ſo the 
book ſays. _ 
But next, my Lord, I do uſe it another way; 
That all theſe dealings with the Jes, ſhew that 
they were not alien enemies, but treated as alien 
amies, ſo long as the King pleaſed. For, my Lord, 
if they were alien enemies, and the Books they cite 
are true, as Calvin's caſe mentions them, all their 
contracts and dealings were all abſolutely void, they 
could never have any property; how could they then 
be guilty of uſury ? how could any man living be 
extorted upon by them, to pay any money due to 


them upon contracts or bargains, unleſs theſe men 


were treated as alien amies ? How could they have 
the benefit of their contracts, as other alien amies 
have? So that I take it, that is a ſtrong evidence 
that they were treated as alien amies; otherwiſe it is 
impoſſible that which you ſay could be true, That 
they could hurt the King's-people by extortion and 
uſurious contracts; when, according to your law, 
they were not able to make any contracts, or have 
any property at all: Is it poſſible the King could 
take away their eſtates that had none? And they 

ad none, if your doctrine be true. If any man 
owed them money, they could not recover it, be- 
cauſe they could not bring any action; and the King 
could not have it, becauſe it was a void contract 
made with one not capable of making a contract. 
So that, my Lord, the inſtances they make uſe of, 
are, I hope, inſtruments and ſtrong arguments a- 
gainſt them, not for them. They were taken no- 
rice of as alien amies, capable of making contracts 
which the King's ſubjects were never bound to per- 
form, unleſs they were legal, and they obliged by 
them by law. As for theſe ancient Records in ge- 
neral, time had hidden the knowledge of the laws, 
and tranſactions of thoſe times. It is not poſlible 


to know what the laws and tranſactions of thoſe- 
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times were, or rightly to diſtinguiſh between legal 
and violent acts. 

And ſo being references from thence, to conclude 
in judgment now, is notum per ignotius; or like 
1 which unleſs latter times have concur- 
red or agreed with, are only fit to make diſorder 
and confuſion. ks 

Secondly, But that which is deducible from hence, 
is not, as I conceive, what has been endeavoured ; 

That they had no property, becauſe the Princes 
of thoſe times took from them their eſtates, when 
they pleaſed, and taxed them how or in what man- 
ner they pleaſed. ; 

But perhaps the reaſon was, that theſe people be- 
ing under the curſe, and being a vagrant people, 
without Head, Prince, Governor or Country, it 


was no difficulty to tax or take from them at LN. 


ſure, being hated of the people where they lived. 

But it could not be as they would have it, that 
they ſhould be amongſt us alien enemies ; for an 
alien enemy can neither make bargain nor contract, 
nor be capable of property 3 . 

But the ſubject may, at will and pleaſure, fall up- 
on and take all that he has to his own uſe, as upon 
the King's enemy; and what he can take from bim 
is his own acquiſition, as the price of his adventure; 
and conqueſt over his enemy. ö 

The Books cited 17 E. 4. 2, & 7. prove this. 

But by what is admitted by them, that they were 
great uſerers, and had great eſtates, it is evident, 
that they were here treated as alien amies: how could 
they elſe in ſuch multitudes live amongſt us? how 
could they be uſurers, and get eſtates, if they could 
not make contrafts? how 1s it poſſible they could 
preſerve their bodies or eſtates againſt the King's ſub- 
jects, unleſs they had the King's protection, and were 
treated as alien amies? And. of latter times, how 
many of them have lived amongſt us,” driven great 
trades, have had, and have at this time, conſidera- 
ble eſtates ? ET 
Let it now be adjudged, that any man that will, 
may take away their eſtates; that they can have no 
remedy or action for their debts owing to them, but 
inſtead thereof may be beaten or impriſoned as ene- 
mies to the King; TR | 474 

And we ſhall probably ſee, what the ſucceſs of 
ſuch a judgment will be. * 

My Lord, that they ate taken notice of and han- 
dled as other aliens, without any diſtinction between 
alien enemy and alien Infidel, I would offer this as 
an argument, The queſtion, I confeſs, is new, and 
ſo there is not much that I can find in our Books 
about it; but the Act of Navigation made in the 
12th year of this King, a year before this Char- 
ter now in judgment before you, coricerning trade, 
ſhews, that Infidels have the ſame liberty of trade 
as Chriſtians ; that A& being made for increaſe of 
ſhipping and navigation (it is ch. 18.) prohibiting 
er to be imported by any foreign ſhips, except 

ips of that ſame Country where the goods do grow; 
and diſtinguiſhes not between infidel and chriſtiaa 
Countries, but expreſsly ſays, That no currans, nor 
commodities 2 the growth, product, or manufacture of © 
any of the Countries, Iſlands, Dominions or Territo- 
ries, in the Ottoman of Turkiſh Empire: And does 
enact, That no goods Hall be imported from that Coun- - 
try, but in our Ships, or Ships of the Colintry of which 
the Goods are; and thoſe Ships to be ſailed by a- Ma- 
al Country, This muſt 
be an admittance and an allowance, that the maſters 
and marinets of that Country have the ſame free- 
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dom and privilege of trade that other foreign aliens 
have; and ſhews plainly, that the Infidels of the 
Turkiſh Empire have liberty of trade here. 

My Lord, the A& for tonnage and poundage has 
general rates and impoſitions ſet upon the commodi- 
tics of all infidel Countries, without ſaying, brought 
in by, or with any manner of diſtinction. So that 
I think, that this opinion of a difference between 
alien Infidels and alien Chriſtians, was not taken no- 
tice of, nor known, nor thought of, till now-: For, 
my Lord, if it had, it is unlikely the Act of Na- 
vigation ſhould provide and give allowance, for the 
maſters and mariners of infidel Countries to come 
hither with Goods, when by Law they could never 


come in, but were enemies, and to be knocked on 


the head, if they did. 
My Lord, pray let us conſider of late times what 
a a number of Jews have lived among us; ſhould 
we declare this for Law at this day, that the peo- 
ple ought to uſe them as alien enemies, ſtrip them, 
plunder them, knock them on the head, kill them 
and ſlay them, what would be the conſequence ? 
What work would this make! For if this be true, 
what they aſſert, that they are perpetual enemies, 
then we can have no peace with them; whoever 
owes a Jew any thing may play the Jew with him, 
never pay him; whoever has a mind to any thing 
he has, may take it away from him; if he has a 
mind to beat him, and knock him on the head, he 
may, there is no protection for him, nor peace with 
him. 
My Lord, I do believe that 'tis true, that the 
Fews being under the curſe, and having been a va- 
rant people for ſo long a time, and having no 
Prince to defend them, it is probable, they have 
been made havoc of, and our Kings and Princes 
have made bold to do with them according to their 
own pleaſures; tho? what is recorded of it, is ſo long 
ago, that it is hard to know the whole truth : But 
J think they are no precedents to be followed now, 
unleſs they had been followed by a ſucceſſion of 
practice and authority in our Books of Law: for 
otherwiſe many times a man might argue of old 
Books from dark things to darker, as long as he will, 
and never make any thing clear. In the caſe of 
Southern and Iw, there was occaſion for this to be 
taken notice of, if this opinion had been true Law. 
It is reported in 2 Cro. fo. 469. A man employed 
another to ſell Jewels in Barbary for him, and the 
other perſon did ſell them as true Jewels, when in- 
deed they were counterfeit, and not above 100 /. va- 
lue, to the King of 2 for 800 /. and thereupon 
the King finding himſelf cheated, impriſoned the 
laintiff that ſold them to him, till he repay'd him 
is money; and he brought an action againſt the 
ſon that employed him to ſell them. It would 
= been of uſe in this caſe, if the contract and 
ſale, and the lawfulneſs of 3 in trade by 
Chriſtians with Infidels, had been queſtionable, for 
the Defendant in that action to have urged againſt 
the Plaintiff, What reaſon had he to ſue him? for 
what had he to do to go amongſt the King's ene- 
mies ? And he ought not to recover damages for 
any ſuch thing. I ſay, it would have been of uſe, if 
any ſuch point of Law had at that time been 
thought of. 
In that caſe, it was of all ſides admitted, and not 
ſo much as objected, that this contract was void, 
becauſe the King of Barbary was an Infidel. 


So that this opinion, that Infidels are perpetual 
enemies, and in perpetual hoſtility, can maintain 


+ at * * is 
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no action, nor have any property amongſt us; has 
no authority for its foundation, but only ſome ex- 
trajudicial ſayings, without debate or conſideration ; 
and it is againſt the continual practices of Princes 
and People at all times. | 3 

Perhaps it is no ſmall part of religion, that men 
ſhould ſpeak, and deal plainly and uþrightly one 
with another. 5 

We know that religion too often has been made 
a cloak and veil for other ends and purpoſes. Ir 
ſhould not be ſo, and I hope will not be ſo uſed in 
this caſe. 

My Lord, the Statutes that I have cited, they 
have made no manner of diſtinction between Infi- 
dels and Chriſtians in matter of trade ; and it is 
hardly to be thought, eſpecially as to ſome of the 
latter ones, but that there was trade with Infidels 
then: For it is ſcarce to be thought that our Princes 
ſhould go thither only with ſwords in their hands, 
to make war upon them, and afterwards to make 
peace with them, and no notice be taken of the law 
about trade concerning Infidels. 

The Statutes I have cited of Magna Charta, cap. 
9 E. 3. 25 E. 3. 2 and 11 K. 2. all declare and 
enact the freedom of trade, in all general words, 
except only ſuch as are in war with the King: In 
none of them is there any exception of trade with 
Infidels. | 

Can it be imagined that in thoſe days we had no 
trade with Turky or Barbary ? Our Kings went with 
armies to the Holy Land, and Richard had made war 
and peace with the Turks : Had we no trade there 
but with our ſwords ? 

But to look nearer home, Spain and Portugal were 
Infidels, and in the hands of the Moors, in the year 
1494, which was 14 E. 4. can it be thought that 
in all theſe times between Magna Charta, H. 3. 
23 we had no trade with Spain and Portu- 
gal? 

Stat. 12. H. 7, cap. 6. was made in the year 1497, 
which was but 23 years after the Moors. were driven 
out; and in that Statute *cis recited, that the Mer- 
chant adventurers, dwelling in divers parts of Eng- 
land, out of London, did ſhew, That whereas . 
bad their free paſſage, courſe and recourſe, with their 
Goods, Wares and Merchandizes, in divers coaſts and 


parts beyond the Seas, as well into Spain, Portugal, 


Venice, Dantzick, Lapland, and Frieſland, and di- 
vers and many other Regions and Countries, in league 
and amity with the Ning; that they were impoſed upon 
by a Company of Merchants in London, and forced 
to pay duties. | 

I only make uſe of the recital, to prove the free 
paſſage there mentioned to Spain and Portugal, and 
to other Regions and Countries. 

There is no diſtinction of infidel Countries from 


chriſtian Countries, though Spain and Portugal had 


been ſo lately Infidels, 

"Tis moſt probable the trade they had then was 
with Turky and Barbary, as well as with Fenice: 
The words other Regions and Countries ſeem to im- 
ply as much, and the freedom equal. 

So that, I think, as to this objection, That In- 
fidels are perpetual enemies, that we can have no 
ce with them, nor they maintain any action, or 
have any property by our law ; I think the autho- 


rity to maintain it none at all, The conſtant prac- 


r well by Princes as People, is conſtantly a- 

gainſt it. | 
The Charters that they have cited to Barbary and 

other places, ſome of them are before the ** 4 
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theſe Statutes, that is the Statute of K. James; and 
yet there is no difference taken notice of there be- 
tween Chriſtian and infdel Countries: So that, my 
Lord, taking all together the light, or at leaſt the 
weak authority of theſe ſayings and occaſional diſ- 
courſes, for this diſtiaction of infidel or chriſtian, 
in point of trade, will ſignify but little; and the 
conſtant practice of all our times, wherein we have 
any ſort of trade; and the arguments drawn from 
the Records that have been cited of the Jetos hav- 
ing property and allowance to live amongſt us, and 
our dealings with foreign nations taken notice of in 
our Acts of Parliament, without ſuch diſtinction, 
ſeems to be a practice ſo quite contrary to thoſe 
ſayings, that are perhaps taken out of ſome zealous 
catholick Authors of thoſe ſuperſtitious times, ra- 
ther than conſonant to the rules of Law, that they 
can be no foundation for this diſtinction; eſpecially 
conſidering, that Spain and Portugal, as I ſaid, *till 
the middle of Edward IVth's time, were poſſeſſed 
by Infidels: and yer I can't but think they muſt be 
traded with, and no man can find any thing of the 
diſtinction but only out of theſe occaſional ſayings 
in Calvin's caſe, 

But be that point of trading with or without li- 
cence (which I mentioned before) how it will, yet 
1 conceive that point will never be ſufficient to 
ground this ſame ſole trade, or to found a Mono- 
poly upon, that cannot warrant a Grant of a ſole 
trade, ſole buying and ſole ſelling, to be granted to 

you and your ſucceffors, your ſons, ſervants, 15 
preatices, factors, and ſuch as you ſhall licence for 
ever: There is a licence and grant in perpetuity, 
not only to thoſe that then were, but to their ſons 
and ſucceſſors, and thoſe whom they ſhall licence; 
and this into a very great part of the World. 

And by the ſame reaſon all Turky and Barbary, 
a great part of the Weft- Indies, and other places of 
the World, may be monopolized ; and perhaps all 
chriſtian Countries. | 


The Statute of Monopolies has no allowance or 
exception for Mono 


polies to infidel Countries; that 
is, againſt all ſole buying, ſole ſelling, or ſole uſing 
of any thing. | 

And the Turky trade was uſed long before that 
time, as by Charter, granted 23 Z/iz. So was the 


Bourbon trade, as by the Charter thereof; and I 


believe to the Eaſt- Indies alſo. 

And the Statute of Monopolies being ſo general 
(the Proviſo not reaſonably conſtruable ro except 
this Company out of the extent of that Statute, un- 
leſs all Patents that may be granted ro Companies 
of Monopolies, are by that exception or Proviſo, 
out of the Statute) and deſerving for the ſuppreſſing 
ſo great evils as Monopolies are, and always' have 
been accounted : 

I hope it will not be avoided upon any imaginary 
- difference in Law, betwixt infidel and chriftian 


Countries, to monopolize thereby the trade, perhaps 


of the greater part of the World, as Turty, Perfia, 
Barbary, Eaft and Weſt-Indies ; for the Weſt-Indies, 
I think the greater part are pagans. 


My Lord, I have looked over the caſes, that 


were here, and the debates that have been printed 
in zd and 4th of King Charles I. about the King's 
Power of impoſing rates and ſubſidies, and impo- 
ſitions upon merchandizes, in Bates's caſe in the 
Exchequer, 4 Car. I. 2 Inft. 63. and Mr. Ruf6- 
worth's account of the debates in Parliament 
at that time about that matter: many things 
are there ſaid concerning the King's Power of 
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one perſon, body 
excluding all others; that Grant I conceive is in de- 


$25 
reſtraining and prohibiting of trade, and the Writ 
Ne Exeat Regnum. And from theſe reaſons, they 
that argued for the King, urge reaſenableneſs of 
impoſitions upon merchandize. That caſe aroſe 
from an impoſition upon Currants, and methinks 
if there had been known any ſuch diſtinction, as 
they would here inſinuate, it had been of great uſe 
in that caſe as well as this; but throughout the Ar- 
guments and Reaſons there debated, they did never 
make any diſtinction between Infidel and Chriſtian, 
but native and foreign commodities z and did endea- 
vour to have a prerogative to impoſe rates upon 
them : and the reaſons were theſe, and all the Ar- 
guments run thus; The King can prohibit and re- 
{train any Merchant to go out of the country by 
Writ, Ne Exeat Regnum. The King can prohibit 
any foreign commodities to be imported; then none 
can go out without licence, nor import without 
licence, and conſequently it is a legal thing, when 
this licence is granted upon the payment of ſuch a 
duty or impoſition, or under ſuch a rate as can be 
agreed on betwen the King and the Merchant; and 
therefore ſuch an impoſition or farm is lawful. 

Theſe were the arguments in that caſe, and in 
theſe arguments it appears that a reſtraint in con- 
ſequence does import a tax, rate or farm, for a diſ- 
penſation with that reſtraint, | 

For if licences be requiſite, it is worth conſidera- 
tion, whether that will not introduce the impoſing 
of rates without Parliament, or otherwiſe than in a 
Parliamentary way. This, I ſay, is worthy conſi- 
deration. Suppoſe it true, there have been licences 
to go into Infidel Countries to trade; ſo there 
have been to go beyond the Seas, and have been to 
other trade beſides this : yet it does not follow as a 
true conſequence, that it is unlawful to go or trade 
without licences; much leſs does it follow from 
thence, that ſuch a Patent as this to any one or 
few Subjects, or to ſuch a Corporation, to have the 
whole and ſole trade into any place, and power of 
licenſing others, can be warranted by it. 

I don't queſtion but the King may reſtrain the 

of Merchants and Merchandize in ſome 

caſes, and to embargo Ships in ſome caſes. 

But theſe are upon ſpecial reaſons ; as 

Firſt, In the caſe of War. : 

Secondly, In the caſe of ſuch Merchandizes, as 
are neceſſary for the defence or ſafety of the King- 
dom, to reſtrain their Exportation. 

Thirdly, In caſe of a plague from particular 
places to import. ; 

But then theſe prohibitions are general, and their 
particular reaſons and grounds are apparent. | 

But if under any pretence any ſole trade to ſome 
politick or natura}, be granted, 


ceit of the King, and to the prejudice of his Subjects, 
and void. | 


Never has ſuch a Grant hitherto had any judicial 


allowance; nay, ſo far from that, that as far as I 


could obſerve, no opinion has been tilt within four 
or five years, that fuch Grants were good to exclude 
others, nor any action or ſuit ever adventured before 
now, to be brought upon any ſuch ground. 

So that, my Lord, as to this great point, both 
the old Common Law, and the old Statute Law, 
arid the Statute of Monopolies, with ſubmiſſion, 
are againſt this Grant of the ſole trade; and . the di- 
ſtinction between Infidel Countries and Chriſtian, is 
ſo thin, and _—_ ſo weak a bottom, that I hope it 
will never be ſtrong enough to bear the weight of 

| | o 
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ſo great a conſequence as this is. For tho' at pre- 
ſent Infidels be diſtinguiſhed from Chriſtians; yet 
from their arguments and kind of reaſoning about 
reſtraint of going beyond Sea and trading, Spain 
and Portugal may be brought in, and France too; 
and ſo the argument will run from Infidel to Chri- 


ſtian at length, and I know not where it will ſtop. 


So I bumbly leave that point to your Lordſhips 
judgment, whether ſuch a Grant of a ſole trade, ap- 
pears to be ſuch a Grant, as is good according to 
Law; and whether or no, notwithſtanding what 
they have ſaid, it does not appear by the old Com- 
mon Law, and the old Statute Law, and by all 
our late As of Parliament, to be in Law a void 
Grant. | 
The next thing my Lord, I come unto, is the 
ſecond point, which I ſhall be but ſhort in : about 
the firſt, I have taken up moſt of your time, and 1 
beg your Lordſhip's pardon for it; becauſe, if I 
miſtake not, it is a moſt weighty point in the conſe- 
. _ of it, But then ſuppoſing and admitting their 

rapt to be a good Grant, whether or no, can you 
maintain this action? If the Law ſhould be ſo, that 
the Defendant ought not to have traded there without 
licence, then he may be puniſhable at the King's 
ſuit, by fine and impriſonment ; but that you ſhould 
maintain an action againſt him, what cauſe of action, 
What damage or loſs to you, have you laid in your 
declaration? You ſay in your declaration, that the 
Defendant Sandys, not being a Member of your 
Company, nor a Son, Factor or Servant, nor 
Aſſign of your Company, traded into the Eaft- 
Indies in the places within the limitis of your Char- 
ter; and has there bought wares, andbargain'd and 
ſold merchandizes, and imported and ſold them in 
England, againſt the will of the Company, and to 
their prejudice and impoveriſhment, and againſt the 
form of their Charter, and to the Company's 
damage 1coo l. 


Firſt, You have not alledged in all your declara- 
tion, whether or no he had a licence from the King, 
and that is naught: for I think, tho' the King is 

leaſed to ſay in his Letters Parent, he will not grant 
icences without leave of the Company, yet he may 
do ſo if he pleaſe notwithſtanding that Grant, 

Secondly, Then you have not ſhewn any loſs or 
damage you have had by his trading thither : did 
he buy ſo much of the merchandize of the country, 
as not to leave there ſufficient for you to furniſh 
your Ships withal, ſo that they came home empty ? 
No ſuch thing is alledged. Did he. hence export 
to ſell there ſo much merchandize, as not ſufficient 
left for you here to buy? Or, did he bring home 
here ſo much, as that there were not buyers ſuffi- 
cient for his Goods and yours alſo ? There are no 
ſuch things alledged;z or is the truth ſo, as that 
hereby. your impoſing your prices, upon your.com- 
modities, ſelling at your own prices and exacting 
what you thought fit, was hindered ; and for this 
you would maintain an action. n td 

I think it will be the firſt time, that ever a man 
recovered damages for being hindered from im- 
poſing and exacting his own prices, or having the 
advantage of his Monopoly, or for another's having 


an earlier or a quicker trade, and under-ſclling his 


own commodities and, merchandizes lower than the 


Plaintiffs can afford them. : 
| You agree by your own declaration, that there 
are many others that are concern'd as well as you: 
you ſay, you have the ſole trade to your ſelves ; your 
Factors, your Servants and your Sons, as ſoon as they 


36. The Great Caſe of Momopolies. 36 Car. II. 


come to twenty- one; all that are of your Company, 
all that you grant licences to, all that you ſhall 
aſſign your trade to; all thoſe have aa intereſt, if 
you can maintain an action. Other people have 
trade ere as well as you, can they maintain an 
action * 1% th 

A Commoner may bring an action upon the caſe 
againſt a ſtranger, for putting his Cattle into the 
Common; provided that the Common thereby be 
impaired, and the Commoner have not ſufficient 
Common as before, and have a damage, otherwiſe 
he can maintain no action. BETS 223 

In Robert Mary's caſe, 9 Co. 1 8. it is there re- 
ſolved, that for every feeding of the beaſts of a ſt ran- 
ger in a Common, the Commoner ſhall not have 
an aſſize or action upon the caſe; but an action does 
lie, if the feeding be ſuch, that the Commoner can- 
not have common paſture for his on beaſts; and 
then it is the conſequence, the loſs of his Common, 
that gives him cauſe of action. 

It is not alledged in the declaration, that your 
trade was any thing the worſe. No damage ap- 
pears to you by it: what reaſon, that you ſhould 
recover damages, where you have not ſuſtain'd any 
loſs? And you have alledged none in your declara- 
tion; how can your declaration be good? It then 
contains no cauſe of action. 21552 

You ſhould now, if you would have made a de- 
claration, that ſhould have intitled you to a cauſe 
of action, have ſhewn how you ſuffered by Sandys a 
ſtranger trading to the Eaſt - Indies; that he bought 
up all, and you could have nothing; for if he left 
enough for you, what hurt have you. What rea- 
ſon is there you ſhould recover damage, if you have 
not ſuſtain'd any loſs? And if you alledge none in 
your declaration; how is your declaration, that 
ſhe ws no cauſe of action, maintainable ? 0 

In the caſe of Monopolies, 11 Co. 88. 5. Rolls 
Ar. 1ſt part. fol. 106, The laſt point in that caſe 
is a full authority in this point: That admitting 
the Patent to be good, for the ſole making and ſel- 
ling of Cards, that was granted to Darcy for 12 
years, yet no action would lie in that caſe, though 
the Defendant did contrary to this Patent ſell 
Cards. Adjudged that it was a Monopoly, and 
Parent void: that if the Patent had been good, yet 
no action would have lain againſt the Defendant 
u | | 


* 


pon it. ein | 
My Lord, If that be ſo as it is declared to be in 
that caſe ; in the laſt point reſolv'd by, the Judges, 


if that action would not lie there, this will not lie ; 


ſuppoſing his Charter to. be never ſo good, and the 
Detendant has done contrary to it. 
My Lord, there is only one other. reaſon for 
which the action will not lie; and that is grounded 
upon the Letters Patent, as they are granted to 
bay For by the Letters Patent, it is not, abſolutely, 
t ſub modo granted, that you ſhall have the 
ſole trade; and that no other perſon ſhall trade 
there, under pain of forfeiting ſhip and goods; one 
half to the King, another half to the Company. 
So that, my Lord, the words of reſtraint are nor 
abſolute, but only under ſuch a penalty and for- 
feiture. * 
Now, my Lord, if I ſhould ſuppoſe this Patent 
to have all the force and ſtrength, that they can de- 
ſire; ſuppoſing that this Patent were in an Act of 
Parliament, penned in this manner, that did re- 
ſtrain all perſons from trading to the EAI - Iudies, 


* 


except the Company, under pain of forfeiture of 


ſhip and goods; under favour, you that will have 
p ad van- 
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advantage of this reſtraint, muſt take it in that man- 
ner as the Act does give it; you ſhall not have any 
other penalty or puniſnment, but what the Act 
gives. For when any new Law is made, you muſt 
take it as it is, and no otherwiſe, till another new 
Law be made. And fo is the rule in 7 Co. 37. 11. 
Co. 56, & 59. Plowd. Com. 206. It cannot be al- 
tered without a new Law. | 
And 1 would but only ſuppoſe upon the Statute 
of Edw. VI. that gives the owner of tithes, treble 
damages againſt him that ſers them not forth ; a 
man brings an action upon the caſe, would that be 
well ? No, he muſt take the Law as it is, ſuch an 


action never was brought, nor if brought could be 
maintain'd ; yet here the damages are given to the 


+ 

"The like of all other penal Statutes a man muſt 
only forfeit the penalty the Statute inflits ; ſo that 
this action cannot, as I conceive, be maintain'd. So 
that, my Lord, taking all together, admitting (tho? 
I hope it is not ſo) that this Patent is a good Pa- 
tent; yet you are not the ſole perſons intereſted, 
there are others beſides you, your Grantees, Fac- 
tors and Servants, and Sons are to trade there, You 
have not laid any particular damage ; therefore you 
cannot, by the reaſon of the caſe of Monopolies, 
maintain any ſuch action as this. 

And if you will take advan of this Grant, 
it is reaſonable you ſhould take it as the Grant gives 
it, proceed for the forfeiture of ſhip and goods ? 
but for the action of the caſe, your Charter does 
not give it; nor, if an Act of Parliament had been 
p_ after this manner, would ſuch an action have 


So that to conclude. 


Firſt, That that, which this Company claims in 
this caſe by this Patent, to have the ſole trade to 
the Eaft- Indies in their politick capacity, excluding 
others, is a Monopoly, and ingroſſing againſt the 
Common Law, and the antient Statutes, and the 
Statute of Monopolies, 21 Jacobi, And therefore 
they have no right to have what they claim. 

econdly, That what the Defendant has done in 
this caſe, he has lawfully done, and therefore not to 
be puniſh'd. 

birdly, That tho* the Company had a lawful 
claim to the trade in ſuch manner, as in their de- 
claration is ſet forth, and the Defendant done what 
he ought not, yet they cannot maintain this action. 

And upon the whole matter, whether beſt for the 


Company to have judgment for them or againſt 
them, may deſerve their thoughts. 


But this being ſo great in the conſequence, as the 
whole trade of the Kingdom depending upon it, I 


have laboured the more. 

The antient Laws, the antient ways, is what I 
endeavour, and againſt new ways upon any pretence 
whatſoever. | 


And therefore, wy Lord, I humbly beg your 
judgment for the Defendant. 


Lord Cbief- Juſtice. Do you intend to have ano- 
ther Argument in it, Gentlemen ? 

Mr, Sollicitor- General. What your Lordſhip 

leaſes. 

Lord-Chief-Juftice. It is a caſe of great weight 
and conſequence, perhaps, as ever any caſe, that 
has come into Weſtminſter-ball. 1 muſt needs lay, it 
has been extraordinarily well argued on both ſrdes ; 
and.it muſt be neceſſarily taken notice of as a point 
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of great conſequence, wherein the King's preroga- 
tive, and the privileges of the Eaſt India Company, 
and this joint trade, are concern'd on the one fide : + 
and the benefit of particular perſons, and the liberty 
of free uncontroulable trading is concern'd on the 
other: and it is fit there ſhould be all the conſidera- 
tion, and all the deliberation upon a matter of this 
great moment, that poſſibly can be. I cannot be 
to wonderfully captivated with the differences, that 
have been made between the Charter to the Eaſt- 
India Company, and thoſe to the Turky Company 
and the others; and tho* I have heard much in the 
defence of Charters and Corporations, I am of opi- 
nion there is no ſuch great matter of commendation 
due to them: but I take the Common Law to be 
the beſt Law in the World. For that Charter, that 
you Mr. Pollexfen defended here ſo ſtrongly after 


judgment given againſt it ; the Corporation became 


as inviſible within a few days, as you ſay this was, 
no duns could ſee it; tho? there were duns that went 
to wait upon that Corporation, but came away as 
empty as they went: and I wiſh the duns were like 
to be as well ſatisfied from the one, as they are 
from the other ; and therefore there can be no great 
matter in that. But there is another thing that 
very much deſerves conſideration, it is a queſtion 


wherein trade is mightily concern'd : we know we 


have a potent Neighbour, who has both experience 
and induſtry, and are our rival in this trade; I wiſh 
we had as much induſtry and were as diligent as 
they ; they have found by long experience, that a 
Joint-Stock is the only way to carry on their trade, 
I mean Hollend. And it is very well known, if it 
had not been for a Joint-Stock, the trade had never 
been fo beneficial as it is. And Mr. Sandys would 
not have had ſuch a deſire to the trade, for it 
would not have been ſo well ſettled and fixed; and 
therefore, I take it to be a wonderful thing, and to 
carry a great conſequence in it upon that account; 
that we ſhould conſider how this trade comes to be 
ſo great, and ſo deſireable. Now that by the Joint- 
Stock, and Induſtry, and expence of the Company, 
the thing is become facile and valuable ; for parti- 
cular perſons to come and ſweep away the advantage 
of it, that ought to be well conſider d. Mr. San- 
dys and his partners are very zealous now to reap the 
fruits of the Company's labours. But ſuppoſe this 
queſtion ſhould be aſked, Will you be contented 
to come in and 9 proportion of all the charge 
theſe people have been at, to put the trade into this 
capacity it is in? But is it fair, aſter they have re- 
duced it into ſo good a condition, at a vaſt expence 
and trouble, for other particular perſons to eome and 
ſay, let us have the benefit of it, that have had no- 
thing of the burthen and charge? And then there is 
another conſequence of 2 concern; peace and 

war, no one doubts, are actually in the power of that 

Prince and People with whom the trade is. I would 
deſire to know, ſuppoſing an injury ſhould be com- 
mitted by any particular perſon to the Infidels, and 
the Ship get away; will not all the reſt of the 
Company's ſtock, being of the ſame Nation, be in 
danger of ſuffering by it? Certainly it would; and 
therefore ſince they are likely to anſwer for the 
wrong, is it not fit they ſhould have the manage- 
ment of it ? So we may, if we come to argue by 
conſequences, eaſily -find out a great many incon- 
veniencies on both ſides ; but they are not to over- 
rule the Law one way or the other; they are ſpe- 
cious pretences by way of argument, but the Law 
is a certain rule, and conſequences are not one way 


or 
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or other to over-rule it. The main point truly is a 
point of great conſideration and weight; perhaps 
as conſiderable as ever any that has come in debate 
here; and therefore it is fit, that all due delibera- 
tion be taken to have it debated, 

Mr. Juſtice Mitbins. Mr. Pollexſen, you ſeem 
to argue that the King's Grant to them is a void 
Grant, and againſt Common Law, as being a Mo- 
nopoly in granting them the ſole trade; then that 
does not come to the point in Michelborne's caſe, 
about trading without licence with Infidels; and 
therefore you go upon another ground, than what 
Mr. Sollicitor did. 

Mr. Pollexfen. I go upon the particular caſe here 
before you. | | 

Mr. Juſtice Viibins. And you have not given 
any anſwer to the Pctition of the Commons, cited 
by Mr. Sollicitor. | 

Mr. Pollexfen. Truly Sir, I think, it does not 
need any anſwer ; for I go chicfly againſt this Grant, 
which is againſt Law and void. 

Lord Chief- Fuſtice. 
not much in love neither with your other point a- 
bout the action; for what became, pray, of all the 
actions that have been brought upon that Satute of 
Monopolies, by the Patentees of new inventions, 
as there has been multitudes in my Lord Hales's 
time, and at all times ? 

M. Pollexfen. In that caſe there's no-body but 
the particular Grantee, that has that invention; and 
he brings the action. But here, of your own ſhew- 
ing, you have intitled others to the trade, as the 
ſervants, and factors, and children; and therefore 
you can never have ſuch an action. 
Tord Chief-Juſtice, When will you have it ar- 
gued again? 

Mr. Pollexfen. We ſhall be ready for the Defen- 
dant next Term. 

Lord Chieſ-Juſtice. That is a little too ſoon, 
there's but a very ſhort Vacation, and that is but 
a ſhort Term; I think you had beſt have another 
argument in Micbaelmas- Term. 

Mr. Sollicitor-General. Yes, if your Lordſhip 
pleaſe. 

Mr. Pollexfen, What your Lordſhip pleaſes ; 
we {hall be ready, if your Lordſhip pleaſes to hear 
us next Irm. 

Lord Chief-Fuſtice. I know Mr. Sandys is in very 
great haſte, but the zeal and tranſport of any par- 
ticular perſon, muſt not think to oblige us to go 
hand over head, in a caſe of this great weight and 

moment; there is great conſideration to be had of 
the length of time, that this Company has conti- 
nued ; there has been an Eaſt- India Company in 
King James's time, in the late King's time, and in 
this King's time. 

Mr. Juſtice Holloway. And here is a great trade 
ſettled, we muſt not deſtroy it preſently. 

Lord Chief-Juflice., We muſt not gratify the 
' zeal and traniport of Mr. Sandys, by being over- 
haſty in this matter. 

M. Pollexfen, My Lord, we ſhall be well con- 
tent to ſtay till Micbaelmas- Term. 

Lord Chief-Juſtice. Ay, I know the Counſel 
will; but whether your Client will or no, I cannot 
well tell, nor do not much care. Well, we will 
conſider of it, and hear another argument in Mi- 
chaelmas-Term, 
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Truly, Mr. Pollexfen, I am 


Mr. Attorney - General (Sir Robert 
Sawyer) his Argument, 


The Governor and Company of Merchants 
of London, trading to the Eaft-lngies, 
Plaintiffs, Thomas Sandys, Defendant, 


De termino 8. Michaelis, Anno Regn: Regis 
Car. xxxvi. Anno Domini 1684. 


1 N an action upon the caſe brought by the Com- 
pany againſt the Defendant, for trading into 
the Eaſt- Indies contrary to their Grant, in prejudice 
of their trade, and to their damage of 1000 J. 

It comes before the Court upon the Plaintiffs 
demurrer to the Defendant's Plea of the Statute of 
15 E. III. k 

The Record having been ſo often opened at 
4 I ſhall only put it as a Caſe. upon the Re- 
cord. 

The King by his Letters Patent, 371 Aprilis, 13 
Car. II. reciting that the Company had long been 
a Company, and enjoyed divers liberties and privi- 
leges under the Charters of Queen Elizabeth and 
King James, grants the Company the ſole trade and 
traffick to the Eaſt- Indies, being an Infidel country; 
with a prohibition to all others of his ſubjects to 
trade thither, without the leave and licence of the 
Company. : 

The Defendant not qualified as the, Charter di- 
rects, without the leave of the Company, and againſt 


their wills, trades to the Eaſt-Indies, to the pre- 


judice and damage of the Company's trade. 

Upon this caſe, the points which have been 
moved and argued, are two. ä 

Firſt, Whether the Letters Patent giving licence 
to the Company, to trade into the Eaſt- Indies, and 


to exerciſe the ſole trade there, with prohibition to 


other ſubjects to trade there, be good in Law. 

Secondly, Whether admitting the Patent good, 
this action will lie for the Company. 

In debating of the firſt point, I ſhall not go 
about to maintain the validity of theſe Letters Pa- 
tent, or any ſuch of like nature; to bind up the 
King from granting licence to other of his ſubjects 
as he ſhall pleaſe : but ſhall content myſelf, to ſhew 
that all the ſubjects not licenſed by the King, nor 
authorized by the Company (as the Defendant is 
not) are bound by theſe Letters Patent. 

Where the queſtion will be between the King's 


- prerogative (and that in one of the higheſt points 


thereof, which concerns the defence and protection 
of his Kingdom) and the intercourſe with foreign 
Nations, on the one fide; and the general liberty 
of trade, which is a tender point, and meerly 
_— the intereſt of his ſubjects, on the other 
ide. | 

It therefore being a queſtion of great conſequence, 


and of greater conſequence than difficulty, as. 1 hope 


to ſhew ; I ſhall, in examining into the point, uſe 
the utmoſt caution, by aſſerting the King's juſt pre- 
rogative in this matter, and not to depreſs the ſub- 
jects true liberty of trade. 

The ſubject matter of this queſtion, only rela- 
ting to a foreign trade with Infidels, not in amity 
with the King of England ; doth not neceſſarily ob- 
lige me to enter into the conſideration of any other 

trade, 


oo" 
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trade, or of the King's prerogative, or the ſubjects 
liberty in relation thereto. \ 

Which would much ſhorten my taſk in ſupport- 
ing theſe Letters Patent, and the trouble the Court 
is like to receive thereby. 

Bur becauſe the great force of the arguments, made 
uſe of on the other ſide againſt theſe Letters Patent, 
have been drawn. from principles and precedents of 
Law, which concern as well the inland trade and 
traffick of this Kingdom, as with other Chriſtian 
Nations in amity with the King of England, with 
whom leagues of commerce have been made by our 
Kings; or to whom a common trade hath been laid 
open by ſeveral particular laws: ä 

It is made neceſſary for me from the other ſide, 
a little to conſider theſe trades, and how far the ſub- 
jects liberty or the King's prerogative be concern'd 
in them. | ; 

Whereby it will appear, that the arguments and 
authorities produced by the defendant's counſel, will 
be of no great force to impeach theſe Letters Pa- 
tent for the management of a foreign trade with In- 
fidels. 

I ſhall therefore briefly conſider the inland or na- 
tive trade within the Kingdom, and then the foreign 
trade with other Nations. | 

The inland trade is either for manufactures or 
merchandize. | 

Under the trade of manufactures falls in the huſ- 

bandman, and all ſorts of artificers z who have full 
right by the Common Law, to exerciſe what, and 
as many trades as they pleaſe z ſo as no annoyance 
happen to the neighbourhood : And with theſe the 
King's prerogative is little concerned, it cannot re- 
ſtrain them, it being their livelihood, 
Nor is the publick weal otherwiſe concerned 
therein, than that all its members ſhould live by 
their honeſt labour and induſtry, As to the trade of 
merchandize, or inland commerce, every man (ge- 
nerally ſpeaking) might buy of any man, whether 
native or foreign, and as many kinds or ſorts of 
merchandize as he pleaſeth, which I take to Have 
been the Common Law before 37 Ed. 3. cap. 5. 
whereby all trading Merchants were reſtrained to 
one ſort of merchandize. | 

But that A& continued not long, being repealed 
38 Ed. 3. cap. 2. 

Yet this trade of inland merchandize, lay under 
ſeveral reſtrictions at Common Law. 1. Notwith- 


ſtanding ſuch general liberty of buying and felling, 


no man could ingroſs any one commodity. 2. The 
ancient common Law confined this ſort of trade to 
certain places, as Towns, Cities, or other publick 
places appointed by the King, Co. 3 1nft. fo. 196. 
in the Chap. foreſtalling. ; 

It was puniſhable co buy above the value of 
twenty pence elſewhere, or to anticipate merchan- 
dizes before they arrived at theſe places. 

3-. No aſſemblies could be held for the traffick of 
buying or ſelling, without the King's licence; for 
tho? ſome Markets and Fairs are held by preſcrip- 
tion, (the original Grants not appearing) yet theſe 
were derived from the Crown, by ſome royal li- 
cence before time of memory : they all depend up- 
on the ſame Crown, and may be forfeited to the 
Crown. 

This is ſo frequent in our Books, I need not cite 
the authorities. 

And here the 
great ſtroke. 
Vor. VII. 


prerogative of the Crown had a 
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The inland traders, in buying and ſcllirig, might 
buy and ſell in private places, and could not be 
reſtrained : But they could not hold aflemblies for 
trade without the King's leave and licence; Marts, 
Fairs and Markets, in their true notion, being no 
other than royal licences to aſſemble for trade and 
traffick. | a 

And theſe, when granted, cannot be reſumed 
without cauſe of forfeiture : For I do admit, that a 
licence to trade or traffick tarries an intereſt with it, 
being a matter of profit. | 

And I take the Law to be the ſame, whether the 
Fair or Market be erected only, and not granted to 
any one; and where it is granted to a ſubject, all 
the King's ſubjects have a liberty and right of traf- 
ficking there, and cannot be prohibited by the Lord 
of the Fair or Market. | 

The reaſon of theſe reſtrictions of the inland trade 
of merchandize, and the King's prerogative there- 
in, is from the concern the [public peace and juſtice 
of the Kingdom hath in this ſort of trade, more 
than in the former of the manufactures, vis. to pre- 
vent all manner of cheats by falſe weights and mea- 
ſures, corrupt merchandizes, and too great enhan- 
cing of the prices, and breaches of the peace, oc- 
caſioned by publick concourſes, tho? under colour of 
trade and traffick. 

And upon this ground the Common Law pro- 
vides, That to all ſuch licences for publick Marts, 
which the King may grant when and where he 
pleaſes, being not to the damage of others before 


granted, a Court of juſtice is incident of common 


right, for preſervation of the publick peace and 
correction of ſuch deceits which generally attend the 
trade of merchandizing, | | 

Fourtbly, There was another reſtriction upon the 
inland merchandize taken notice of in our Books, 
which was more particular, and to certain places, 
2 

The claim of foreign bought and foreign ſold; 
by ſeveral Cities, Towns and Ports, ſome by cuſtom 
and others by Charters z and there is no great que · 
ſtion to be made, but beſore 9 E. 3. cap. 1. the 
Charters as well as Cuſtoms did prevail for that Li- 
berty, but both were taken away by the · Statute; 
and divers ſubſequent laws taken notice of in the 
caſe of the City of London, Co. 8. fo. 128. 

And between that and 9 H. 4. there were great 
ſtrugglings in Parliament between the foreign Mer- 
chants and the City of London, and other Towns; 
about that Cuſtom. | 

Till at length, Londen prevailed for a private 
Act of Parliament for eſtabliſhing of the Cuſtoms, © 
which they have enjoyed ever ſince 9 H. 4. 30. 

By an ancient Record of Henry III. it appears, 
that the abbots, and others the religious of the Coun« 
ty of Lincoln, under colour of felling their wool, - 
which aroſe upon their demeſne lands, turned Mer- 
chants, and bought up wools, and fold them with 
their own wools: They were prohibited to do it by 
a Writ out of the Chancery. 

And upon the complaint of the Merchants of 
Lincoln, in the time of Edward I. the like Writ of 
Prohibition iſſued, Pla. Parl. in the Appendix, 609. 
By all which it appears, that the inland traffick of 
the Kingdom, which was within the care and 
nizance of the Common Law, was not unlimited, 
nor the ſubject's liberty therein never ſo large as 
it is now inſiſted upon, to all foreign parts whatſo- 


ever. 
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And that the managery of the principal part of 
the home traffick, which confiſts in the Marts, 
Fairs, and Markets of the Kingdom, depends upon 
the King's prerogative, and is managed under it; 
the Law having entruſted the King with that power, 
for the benefit of his people, and the peace of the 
Kingdom. 

22 — the next place, I will take a view of the foreign 
2. , 

The Common Law, and our Law-Books, take 

notice of but two ſorts of foreigners, alien friends, 

and alien enemies; Calvin's caſe, Co. 7. 17. 
Neither can there be any other ſort of foreigners, 
generally ſpeaking: For if the queſtion ariſe, whe- 
ther alien friend, or alien enemy ? it muſt be tried 
by the leagues with the Prince, whoſe ſubject he is; 
which is, or ought to be enrolled in Chancery. And 
tho* there be not actual war or fighting between 
the two Princes and their ſubjects, yet they are in 
Statu belli, and may affume arms when they pleaſe, 
_ ſeize the Goods and Perſons of each other's ſub- 
E I ſhall firſt confider what the Common Law deter- 
mined as to the ſubjects trade and traffick with alien 
friends, beyond the ſeas, and upon what foot that 
trade ſtands. And then particularly conſider how 
it determines in caſe of commerce with alien ene- 
mies, and incidentally of Infidels, 

I conceive the Common Law hath made no ex- 
preſs proviſion, nor given any abſolute right for 
= ſubjects to trade with any foreigners beyond the 
It will be of little uſe to diſcourſe how far the 
law of Nations interpoſes in this matter: whether 
every Nation be obliged to entertain trade and com- 
merce with another Nation. | 

And antecedent to all leagues and treaties for 
commerce, little wilt be found, beſides the laws of 
hoſpitality, which do not give any demandable 
ight. 


ng 

Bodinus, in his Book de Repub. lib. 1. cap. 6, 7. 
ſays, Que tametſi jure gentium eſſe videantur probiberi, 
tamen ſæpe a Principibus videmus, | 

And in his Book de Republ. lib. 1. cap. 6. holds, 
That it is lawful to forbid foreigners from entering the 
borders, not only if a war be on foot, but in time of 
peace ; that the manners of the Inhabitants may not be 
corrupted by converſe with ſtrangers. 

And in his Book de Republ. lib. f 6. and 7. 
That the Laws of commerce are contained in the par- 
ticular compatts and agreements of People and Princes. 

What Bodinus declares to be the Law of Nations, 
exactly agrees with the Laws of this Kingdom; for 
all ſtrangers came hither under ſafe conducts, which 
contained both the King's licence and protect ion of 
Fhe King might inhibit foreigners from coming 
— the Realm, and might remand them when 
' Magnus Charta, cap. 30. which is a general ſafe- 
conduct to merchants-ſtrangers, reſerves this pre- 
rogative to the King, nf 7 vane probibiti. 
My Lord Coke, in his Comment upon this — * 
2 Nſt. 5, 7. admits they tnight have been prohibit- 
ed before this Statute, but — the Ring of 
this Prohibition by AR of Parliament. 

Which conſtruction, as it is without any former 
precedent or authority, ſo it is againſt the conſtant 
ſtream of precedents and practice ever ſince. 

Rot. Clauſ. 24 H. 3. dorſe, which was after this 
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Statute, the King ſent his writs to feveral Mayors, 
commanding that all the Merchants, ultra montem, 
ſhould'depart the Kingdom within a month. 

And in the ſame Roll, dorſo, there is another 
Writ to the Mayor of London, giving leave to Ro- 
man, Florentine, and ſome other Merchants, to ftay 
till the feaſt of St. Martin in the year following. 

And the conſtant practice in every King's reign 
ſince, hath been both by proclamation and orders 
— 2 to command foreigners to depart the 

ealm. 

Beſides, the conſtruction my Lord Coke puts up- 
on it, makes the clauſe idle and elufory. - 

That one Act of Parliament ſhould provide for 
a ſaving by a ſubſequent Act, which of itſelf would 
be repealed by the former. 

So where an Act of Parliament prohibited fo- 
reigners to come in, the King by his ſafe · conducts 
might licenſe them. 

The Commons, in the Parliament, 1 H. 5. pray, 
That the Statute made by Hemy IV. for avoiding 
of ſtrangers out of the Realm, might be put in ex- 
ecution, The King grants it, ſaving his preroga- 
tive to licenſe whom he pleaſes. The Commons re- 
plied, Their intention was no otherwiſe, nor ever ſhould 
be by the Grace of God, 1 H. 5. No. 15. Rolls Pre- 
rogative, 180, 

This might further appear by the ſeveral Statutes 
made for the inviolable obſervation of the King's 
ſafe-condudts, which are in expreſs words mentioned 
to extend to alien enemics, as well as alien friends; 
2 H. 5. cap. 6. and 20 H. 6. cap. 1. 

It is held in Horn and Toy's Caſe, Hill. 2x and 
22 Car. Secundi, Banco Regis, Syderfin, That at 


Common Law the King might prohihit the impor- 
tation of foreign commodities, before the — 


therefore made. 5 

So then as the caſe ſtood at Common Law, fo- 
reign Princes and Nations might prohibit the ſub- 
jects of England to trade with them, as the King 
might prohibit foreigners to trade here. 

The King might inhibit any of his ſubjects from 
going beyond ſea: And this might have been by 
particular Writ or general Proclamation. , 

Our Books and Precedents are fo full in this point, 
that it was admitted on the other ſide ; for there 
could not be produced any authority that renders it 
the leaft queſtionable, but multitudes are for it. 

Rot. Clauſ. 7; Ed. 2. mem. 10. A Writ to the 
Sheriff of York, to ſeize the bodies and lands of 
fuch as had gone beyond ſea, contrary to the King's 
Inhibition. 

Rot. Clauſ. 41 Ed. 3. mem. 24. dorſo, Writs to 
— the — — 1 8078 that a Pro- 
clamation prohibiting, all his ſubjects (except no- 
ted Merchants, and thoſe unarmed) be put in exe- 
cution. | 
Hereby it is evident, that it was. penal to go be- 
yond ſea, contrary to the King's Inhibition, before 
the Statute of 5 R. 2. cap. 2. 

All that that ſtatute adds to the King's 
Inhibition, is only a point of further penalty, viz. 
A forfeiture of the Goods of the paſſenger, and of 
the Veſſel of the Maſter exporting: And though 
there be three ſorts of perſons d out of that 
Statute, viz, Lords and other great Men, true and 
notable Merchants, and the King's ſoldiers ; yet 
that Law gave thoſe perſons no other liberty than 
they had before, only leaves them out of the Pe- 
nalty provided by that Statute. 

| That 
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That before this Statute, Noblemen and other 
great Men might be prohibited, appears by my 
Lord Coke's opinion, 3 Ia. 179. in the caſe of fugi- 
tives; and the Records there mentioned, eſpecially 
that of the 25th of Ed. 3. Rot. clauſ. memb. 15. 

dorſo, where the King by his proclamation, prohi- 
bits, that, Nequis Comes, Baro, Miles religioſus, ſa- 
gitarius aut operarius, extra Regnum ſe transſretet; 
ſub pana Arreſtationis & Intarcerationis. 

And. for the King's ſoldiers, it is plain they could 

not depart the Realm without the King's leave: 
but his raiſing of them for his foreign ſervice, was a 
ſufficient licence for them to depart the Realm with 
their ſeveral captains, 
And for the true and notable Merchants excepted 
in the Statute, they are the ſame with the noted 
Merchants 07; in the proclamation of 41 E. 3. 
who were the Merchants of the Staple, who were 
admitted and ſworn to obſerve the laws of the Sta- 
ple; and were bound to repair thither, and not elſe- 
where, without the King's ſpecial licence, as I ſhall 
afterwards ſhew. 

By the Statute of 27 Ed. 3. which ſettled the laws 
of the Staple, cap. 23. all Merchants as well aliens 
as denizens,” repairing to the Staple, are required to 
be ſworn before the Mayor and Conſtable of the Sta- 
ple. After the Staple was at Calais, as it was 41 E. 
3. & 5 R. 2. the ſame laws of the Staple continued; 
and _ Merchants are in many Records taken no- 
tice of. 

37 H.8. cap. 15. All perſons are prohibited to 
buy wool in Kent, and ſome other Counties, except 
the Merchants of the Staple. 

And 1 El, cap. 13. provides, It ſhall be lawful 
for the Merchants, called Merchant- Adventurers, and 
Merchants of the Staple, out of the River of Thames 
ag, and twice in the year at moſt, to ſnip out and 
in foreign bottoms. | 

Now 41 E. 3. 5 R. 2. the Staple was at Calais, 
and all the Merchants of the Staple were bound to 
repair thither only, and had a general licence ſo to 
do, - without taking of Paſſports, as the form of the 
Statute of 5 R. 2. directed. 

But theſe notable Merchants were reſtrained to 
trade to any other place than the Staple, as I ſhall 
after ſhew. 

As the King may inhibit any of his ſubjects go- 
ing beyond ſea, ſo he may at any time recall any of 
his ſubjects, under penalty of forfeiture of Goods 
and Lands, during life, Dyer 12. 8. parag. 10. & 
276. & 375. 3 N. 179. in the chapter of fugitives, 
& 25 & 26 Eliz, Cater's caſe in the Exchequer-cham- 
ber, Leon. fo. 9. 

Upon theſe grounds, it is evident, that the Com- 
mon Law did not give any abſolute right to the 
ſubjects to trade beyond ſea with foreigners; for no 
- man can have a full right by law to any thing which 

others have a right by the ſame law to hinder him 
of, or to obſtruct him in the uſing or enjoyment of 


It. 

And Mr. Pollexfen did rightly obſerve, that this 
fundamental right of the King, of prohibiting his 
ſubjects from going beyond ſea, equally reſpects 
the trade with chriſtian Nations as with Infidels ; for 
both have a right to debar the Englib from trading 
with them, as the King of England had a right at 
Common Law, to reſtrain his ſubjects within the 


Realm from paſſing over the ſea to trade with 
them. 


Which is founded upon the King's right of pro- 
tecting 1 which could not be diſcharged 
Vor. VII. 
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if the ſubjects had ſuch general right as is pretended? 


of withdrawing their perſons and eſtates as well to 
infidel as chriſtian Countries. 

And if ſuch general right were by the Com- 
mon Law, it is marvelous; and that no Record or 
Book-caſe can be found, where it was ever fo re- 
ſolved. 

Notwithſtanding great occaſion has been given in 
all times, by prohibition, for the ſubject to have aſ- 
ſerted ſuch tight; | 
The only authority produced is the opinion of 
Fitzberbert in Nat. Brev. fo. 85. where the words of 


 Filzberbert are, That by the Courſe of the Common Law, 


every man may go out of the Realm for merchandize, 
cr travel, or any other cauſe, as be pleaſes, without 
demanding licence of the King, and ſball not be pu- 
niſhed for it. . 

By this opinion, the liberty the ſubje& had to 
travel, or to go for any other cauſe beyond ſea, is 
the ſame as to trade. 

And tlys opinion imports no more than a bare im- 
punity, that the Common Law made no expreſs 
proviſion againſt it, ſo as to puniſh it as an offence 
at Common Law, but left it to the difcretion of the 
King to prohibit, or permit as he ſhould ſee cauſe. 

That this was the meaning of Fitzberbert, and 
that he did not intend any right the Common Law 
gave the ſubjects to go beyond jſea, but only that 
the Common Law was ſilent therein, and left it as a 
thing indifferent, antecedent to the King's Inhibi- 
tion; is evident. both by Fitzberbert, in the ſame: 
place, and the co-temporary opinions of the Sages 
of that time. 

For immediately Fitzberbett explains his opinion, 
That becauſe every ſubject is bound to defend the 
King and the Realm, the King at his pleaſure may 
command the ſubject not to go out of the Realm 
without his licence; and if they do contrary thereto, 
they ſball be fined for their diſobedience, 

Here, by Fitzberbert, that liberty which he had 
aſſerted for the ſubje& to trade or travel, as it was 
equal, ſo it might be equally reftrained by the King, 
at his pleaſure. | 

All the Judges at that time were of the ſame opi- 
nion. ! 

Mich. 1 Eliz. Dyer 165. in an aſſembly of the 
Judges and others, the queſtion is fully ſtated, Whe- 
ther a ſubject generally might withdraw his perſon 
out of the Kingdom, for merchandize, travel, or - 
other cauſe, by the ſole licence or permiſſion of the 
Common Law ? 

The queſtion is not put upon any right the ſub- 
ject had to go, but upon a bare permiſſion at Com- 
mon Law. 

For all the Judges agreed with Fitzherbert, that 
the King might prohibit them. 

And Fitzberbert's opinion for ſuch permiſſion on- 
ly is urged ; and at that time left with a Quære upon 
it, without any allowance of ſuch permiſſion from 
the Judges, but ſeemingly to the contrary. | 

But afterwards Mich. 12 & 13. Eliz. Dyer 296. 
a particular caſe of a Merchant that went beyond 
ſea to live, and not for merchandize, without the 
King's licence, came before the Judges; and twas 
debated before the Judges of both benches, and the 
Chief Baron, upon this point, 
3 it were an — puniſhable at Common 

w 


Two of the Judges held it to be an offence, and 
that the Common Law did prohibit it. 


Yyy 2 
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| + The reſt of the Judges concurred with Fitzberbert, 
and held, that before an expreſs prohibition by the 
King, by Proclamation or Writ, it was not an of- 
fence or contempt, but left by the Common Law as 
a thing indifferent, which imports no right, but a 
bare impunity. 

But all the Judges, after a Prohibition, held it an 
| offence and contempt, puniſhable at Common Law ; 
whereby that point is ſettled by the opinion of Filz- 
berbert and the Judges of that time, That at the 
Common Law licence was but a bare permiſſion, 
importing only impunity, in that the Law was ſi- 
lent before an expreſs Prohibition of the King, which 
is the loweſt degree of permiſſion taken notice of in 
Books of Law. | 

Grotius, in his Book De Jure Belli & Pacis, lib. 
fo. 3. No. g. defines permiſſion, properly fo called, 
Permiſſio autem proprie, non attio eft Legis, ſed attio- 
nis negatio, niſi quatenus aliud ab eo, cui permittitur 
obligat, ne Impedimentum ponat. 

Bur this permiſſion of the Common Law goes not 
ſo far as to oblige or debar others from obſtructing 
the action, which may be impeded both by the King 
and other Nations, as I have ſhewn. 

It carries only impunity with it, and this liberty 
of haunting or viſiting ſtrangers in amity, ſomething 
reſembles that liberty which the Common Law al- 
lows one ſubject towards another, viz. a free pal- 
ſage to his houſe, to ſpeak or treat with him, which 
ſounds only in excuſe of treſpaſs, and may be pro- 
hibited by the owner. | 

Ed. 4. fo. 4. par. 15. In treſpaſs for breaking 
his houſe, the defendant pleaded a licence from the 
Plaintiff; who replied, That after the licence he 

hibited the defendant to come. 

For be the licence expreſs from the party or im- 
plied by the law, the owner might determine it by 
an expreſs Prohibition. 

But tho' the Common Law did not expreſsly pro- 
hibit the going beyond ſea without licence, ſo as to 
puniſh it as an offence criminally, yet it did diſ- 
countenance all going beyond ſea without the King's 
licence, in adjudging their iſſue born there, after ſuch 
a departure, aliens, and not inheritable to the Engl; 
Laws; as was reſolved inter Hide & Hill. Hillar. 
25 Eliz. B. Rs. 

3 Cro. 3. That if Baron and Feme go beyond ſea 
with licence, and tarry there after the time limited 
by the licence, and have iſſue born, they ſhall be 
aliens, and not inheritable. | 

Beſides thoſe Powers or Prerogatives wherewith 
the Common Law entruſts the King, for the defence 
of the Realm, viz. to prohibit and remove aliens, 
to reſtrain them from going, and to recall his own 
ſubjects When gone beyond lea. | 

The Law reſts the ſole power of making leagues 
- with foreigners in the King alone, 

Which is the firſt ſtep towards a foreign trade : 
The Common Law admitting of no trade with 
enemies, and enemies are made friends only by 
publick leagues to be made capable of being traded 


with,” 
And as the making of all leagues, fo the mor'el- 


ling and limiting of ſuch leagues, are by the King 


alone. 

As it is to be obſerved, that no leagues were ever 
yet made for an unlimited and univerſal trade, but 
in all leagues the particular municipal laws of each 
Country, are excepted; as for example, ſalt cannot 
be imported into France; and moſt French commo- 


dities are reſtrained from being imported hither. 
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So it was reſolved, Paſcb. 36 Eliz. (4 Inft. 5.) 3 
Inſt. Henry de Vale and Tomlinſon, upon a ſeizure of 
French Goods, and a complaint to the Council upon 
it, That the Laws of either Kingdom were excepted 
in the league. 

Much leſs doth the King in any league conclude 
or build up his own prerogative towards his own 
ſubjects, in granting them licences to trade, or in 
reſtraining of them from going beyond fea, tho? in 
order to trade. 

Moreover, the rules of the Common Law are not 
adapted to determine matters of foreign trade, nei- 
ther can foreigners be preſumed to have cognizance 
of the municipal laws of this Kingdom. 

The principal part of foreign trade is tranſacted 
beyond ſea, where the Common Law can have no 
cognizance, but is confined within the compaſs of 
the four ſeas. | 

The Law was ſo ſtrift, that an obligation — 

ace beyond ſea, could not be tried 


Service of a privy ſeal upon a ſubject beyond ſea, 
commanding him to return, when certified into 
Chancery, and ſent by Mittimus into the Exchequer 
for ſeizing of Goods and Lands, is not traverſable, 
becauſe not triable in England, 2 Elix. Dyer 196, 

In the Caſe of the King and Cuſact, 17 Jacobi, 
Rolls Rep. 2 part. fol. 112. Serjeant in ar 
that the municipal laws of any Realm are not ſuf- 
_ for ordering the affairs and traffick of Mer- 

$ 


And upon this ground, when the Staple was te- 
moved from beyond ſea to ſeveral Towns in Eg 
land, by the Statute of 27 E. g. it is provided, 
That the trade ſhould be governed by the ſame laws 
it was before. 

And by 7 Chap. it is enacted, That all Merchants 
coming to the Staple, ſhall be ruled by the Lau- 
chant of all things touching the Staple, and not by the 
Common Law of the Land. | | 

Whereby, in negative words, the Common Law 
was excluded from intermeddling in the affairs of 
Merchants; as not proper to decide thoſe contro- 
verſies, and whereof foreigners could have no cog- 
nizance. 31 | 

By all which it appears, that the Common Law 
made no provilion for foreign trade. 

The Common Law therefore having given no 
right to the ſubjects to trade beyond the ſeas with 
foreigners, nor preſcribed any rules for the maneging 
of that trade, but left that matter ſolely to the King, 
for the beſt profit of his people : 

It may be proper to conſider upon what founda- 
tions the foreign trade ſtands. | 

The foundations are two. 

I. made by the Kings of England with 
foreign Princes and — 7M 

2. Royal licences, which are either ſolely by 
Grant, or by Act of Parliament. | 

For all Acts of Parliament in matters of prero- 
gative, and which move only from the King, are 
4. the King's Grants in Parliament, ratified into 


w. 

By foreigners are bound b lick com- 
pact to admit the King's ſubjects <4 TR: 
trade with foreigners beyond ſea. | 

I have already ſpoken of leagues, as the neceſ- 
ſary preparatory to all foreign trade, and without 
which no foreign trade could be enterprized by the 
ſubject. | : | 


- 


168 4. 


What I ſhall add, is only concerning the neceſ- 
ſary dependance of that trade upon leagues, in it's 
continuance and regulation; if the league be bro- 
ken let the ſubjects right be what it will, to trade 
either ſingly by Grant, or by Act of Parliament, 
it is ſuſpended, and after Proclamation made, . be- 
comes unlawful and puniſhable, as trading with 
enemies, | | | 
The leagues and treaties with foreign Princes for 
trade and commerce, where of theſole power is in the 
King, to bind the ſubjects of England. 

' They are the only Laws betwixt Nation and Na- 
tion to direct their trade and commerce by. 

And by the ſaid leagues, trade may be limited 
to certain places and commodities, or other reſtric- 
tions, as the two Princes ſhall agree upon, who are 
the only maſters-of their leagues. 

A clear and full inſtance of this, is in the leagues 
far trade with Flanders and the Low- Countries, be- 
tween the Kings of England and the Dukes of Bur- 
gundy ; whereby the Staple was ſettled at Bruges ; 
and that no Wools ſhould be fold-in Flanders, but 
what came out of England; and that no Engiifb 
Cloth ſhould be fold in Flanders, on pain of for- 


feiture. 


21 E. III. Complaint was made in Parliament 
by the Merchants, of ſeveral abuſes committed by 
the men of Bruges, in reſtraining our Merchants 
from ſelling their Wools to whom they pleas'd at 
Bruges ; and pray'd remedy. 

The King's anſwer was, that the ordinance of the 
ſhould be view'd, and that Thomas Michel- 
borne, with whom the Patent touching that ordi- 
nance was, be call'd to bring the ſame with him, 
and ſome of the Merchants of the country, who 
beft underſtood this matter : and the King by advice 
of his Council wou'd provide remedy ; Rot. Parl. 
21 E. III. 22. 10. : 

._22. Z. III. Another complaint is made in Par- 
liament againſt the men of Brages, for prohibiting 
the Merc to buy ſtaple Wares here, and pray 
redreſs. 


The King anſwers that he will ſpeak with the 
Flemiſh Ambaſſador about it, 22 EZ. III. zu. 13. 

8 H. V. A grievous complaint made in Parlia - 
ment againft the men of Flanders; that tho* Eng liſb 
Metchants obſerved the ancient league, that no 
Wools but Exgliſbß ſhould be ſold in Flanders, and 
no Exgliſþ Cloth ſold there; yet they permitted the 
Wools of Scotland, Catalonia, Arragon and Spain, 
ro be ſold there, and pray remedy. 

The King anſwers, that fearch ſhall be made for 
the alliance. Ms 

And upon the like on, H, V. the Com- 
mons pray, the King wo 4 ple to treat with the 
Duke of Burgundy, that no other than Eng liſb Wools 
ſhould be manufaQur'd there, or that the Znghþþ 
* ſell their Cloth there. | 
The King anſwers, he would treat that the Eng- 
4% Cloths might be there ſold. Rolls prerogative, 
1. fo. 14. title, League. — 

But this treaty came to little purpoſe, till aſter 
the Acts of Parliament were made, 27 H. VI. cap. 
1. (20 H. VI. cap. 4.) 4 E. IV. cap. 5. for ex- 
cluding all the commodities of Flanders, until the 

Duke of * recall'd his proclamation for 

baniſhing Cloths out of his Dominions. 
- Thoſe Statutes produced a firm league between 
the Kings and the Duke of z who in the 
Record is call'd the Duke of Hans, or of the Still- 
yard, from the Merchants his ſubjects, who had 
long in England obtain'd thoſe names. 


. 
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By that league a free trade for Cloth was agreed 
upon for the Exgiiþ Merchants in Flanders, to con- 
tinue for ever; and the King confirm*d'to the ſub- 
jects of the Duke, as well the liberties granted 
by Edw. I. to Merchants- Strangers in general, 
by his Charta Mercatoria: as thoſe granted by 
Edi. II. to the Metchants of the Stillyard in par- 
ticular: which league was confirm'd in Parliament, 
13 E. IV. uu. 2. 

Theſe leagues may ſuffice to ſhe the dependance 
foreign trade hath upon leagues, as to its continu- 
ance and regulation. 

By this league the Staple at Bruges was taken off, 
and liberty granted to the Exgliſʒ Merchants to fell 
their Cloths in any part of the Duke's Dominions. 

Who theſe Engi/b Merchants were, I hall in 
this place only make a ſhort remark ; That they 
were the Company of Merchant- Adventurers, e- 
reed and licenced for the better regulation of trade 
for Wool and Cloth, beyond the Seas by Letters 
Patent; 1 Feb. 8 H. IV. and confirm'd by other 
Letters Patent, 1 Of. 1 H. V. which I ſhall ſpeak. 
more largely to, when I come to ſhow the conſtant 
poſſeſſion the Crown hath had of licenſing Corpora- 
tions for foreign trade, excluſive to others. 

The other foundation, upon which all foreign 
trade ſtands, are royal licences. 

I before ſhew'd that the licence, which the Com- 
mon Law gave to trade with foreigners, was no 
ſure foundation of trade; becauſe it might by Law 
be interrupted by the King, and did in its nature 
_ no more than a bare impunity. 

where the King grants licences to his ſubjects 
to trade with foreigners, they gain a right or intereſt _ 
to trade according to ſuch licences; 

Which are either by Grant only, or by act of 
Parliament. I will firſt conſider thoſe, that are 
ſingly by the King's Grants. 

That as the King may at Common Law prohibit 
any of his ſubjects to go beyond ſea, ſo that he may 
licenſe them to go for trade or otherwiſe, is unque- 


ſtionable. 


The Writ of Ne Exeat Regnum, and ſeveral 
forms of licences in the Regiſter, fol. 190. and 
multitudes of other authorities make it out. 

The King grant ſuch licences, not only 
where himſelf may prohibit, but where the Com- 
mon Law, and Acts of Parliament do prohibir. 

Alien Enemies are prohibited by the Common 
Law to come within the Realm ; yet the King may 
licence them to come by his ſafe conduct, as fully - 
2 by the Statutes made for the obſervation of 
ſafe - ooducts. 

And it is obſervable, that ſuch ſafe · conducts put 
the Alien Enemy into the condition of an Alien 
Amp, as fully under the King's protection, during 
the continuance of his ſafe- conducts. 

No ſubje& could ſeize his goods or injure his 
perſon, but he was puniſhable for it, both at the 
ſuit of the King, and of the party. 

For before the Statutes made, conſervators for 
truces and ſafe - conducts were appointed, appears 
by a Record of this Court, Paſch. 13 E. III. Banco 
Regis Rot. 12, which I ſhall have occalion to make 
uſe of to another purpoſe. 

And that ſuch an Alien Enemy may bring his 

nal action for debt, or any injury, appears b 
the caſe of John Douglas a Scotchman, 20 E. IV. fl. 

6. Pl. 6. and Moore 431. ; 

The King may licenſe his ſubjects to trade with 
enemies prohibited by Common Law. 


And 
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And for licences to come, go and trade both 
within and without the Realm, agaiaſt expreſs Acts 
of Parliaments, the inſtances are infinite. 

But for the better methodizing of theſe, I ſhall 
make uſe of precedents and authorities, to make out 
the exerciſe of the King's prerogative in all times, as 
to matters relating to Forcign Trade. 

I ſhall reduce what I have to offer under theſe 
heads; 

Firſt, That the Staples, which were the public 
Marts for all Merchants to reſort to, were at firſt 
ſettled only by the Kings of this Realm, antecedent 
to any Act of Parliament. 

. Secondly, That after the Staple was eſtabliſhed at 
Calais by Act of Parliament; the King gave li- 


cence to trade to other places, which no ſubje& 


could do without ſuch licence. 

Thirdly, That the regulation and - managery of 
Foreign Trade in all caſes, where Acts of Parlia- 
ment have not -particularly interpos'd, have been 
guided and governed by the King's prerogative, 
both in point of licence and inhibition. 

- Firſt Head; As to ſettling the Staple in the Do- 

minions of. foreign Princes, as in, the inſtance of 
Bruges; that muſt be done by leagues, nor can it 
otherwiſe be. | 

But the appointing of the Staples in England, or 
in the Foreign Dominions of the King, was at firſt 
by the King alone. 

This is expreſly ſo declared in the recital of the 
Statute, 2 E. III. cap. 9. whereby Merchants- 
Strangers, &c. have liberty granted them to trade 
in England, according to the form of the great 
Charter. ; 

By Merchants-Privity, diſtinguiſhed from Mer- 


chants-ſtrangers, in this Law are plainly intended_ 


the Merchants of the King's foreign Dominions. 
The Iriſh who by Ordinatio pro Statu Hibernie, 
17 E. I. had liberty granted them to traffick into 
land, ſo as they gave ſecurity not to go unto, 
nor commerce with Scotland, nor other the King's 
enemies. | 
And the Gaſcoigners, and other the King's ſubjects 
in France, who had divers liberties of trade granted 
them by the King ; as appears by a difference be- 
tween them and the Zondoners, decided judicially 
in Parliament, 20 E. I. Parl. fol. 180, and 130. 
That by Merchants-Privy is to be underſtood of 
the King's foreign ſubjects, I collect from the re- 
ſerence, this Law hath to Magna Charta, which 
concern'd only foreign Merchants; whereby the 
King's power to reſtrain them was reſerv*d, and con- 
ſequently was reſerv*d by this Law; as is taken no- 
tice of by an AR not printed, 8 E. III. zum. 20. 
that the Staple was during the King's pleaſure, and 
the King revoked the Staple, giving Merchant- 
ſtrangers liberty to buy any Staple-wares, 1 E. III. 
Parl. Rot. pars 2 and 3. Mem. 24. | 
A Commiſſion iſſues to the Mayor of London to 
t in execution the orders made by E. II. for eſta- 
liſhing the Staple in ſeveral Counties of England, 
and for the rule and government of Merchants, 
By 27 E. III. cap. 4. the Staple was ſettled in ſe- 
veral Towns in England. ; 
But that Law had no words to bind the King's 
prerogative to remove it, and of that opinion was 
the Parliament, 38 E. li. where the Commons pray 
that the Staple may always continue in England. 
The King anſwers, it ſhall continue till the next 
| 5 
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The firſt of March in the ſame year, the King 
remiſed it to Calais; but 43 E. III. cap. 1. be- 
cauſe of a war that broke out with France, it is 

ht back : the Act recites, that it had been re- 


moved to Calais by the King, for the profit of the 
Realm and eaſe of the Merchants of England. 
47 E. III. zu. 17. The Commons pray that the 
Staple may be only kept at Calais, and that no 
Grant be made to the contrary. 
The King anſwers, that he will appoint the Sta- 
ple, as by the Council he ſhall think beſt. 

1 K. II. au. 98. The Commons pray to know 
—.— the Staple ſhall be, if Calais haply be be- 

ed. | 
The King anſwers, in ſuch places of the Realm, 
as were laſt uſed. 

By the conſtitution of theſe Staples, Merchants 
were not only licenſed, bur obliged to repair thicher, 


and reſtrained to export their. Staple-wares to any 


other place. 

And altho* many Statutes were made to fortify 
and ſtrengthen the Staple, by creating a forfeiture of 
all Staple-wares, if carried to any other place ; yet 
by the Records I have produced, it is manifeſt that 
the ſole „ ee and ordering of the ſtaples 
was in the King, and that by the acknowledgment 
of ſeveral Parliaments. 

o_ * Fa . 6, provides that e ee of 
t e ſhall not be exported to any ot 

— the King's 2 — == 
Staple, on pain of forfeiture. | 

2 H. VI. cap. 4. provides that all e wares 
ſhall be carried to Calais, ſo long as the Staple is 


And 8 H. VI. cap. 17. provides that if Mer- 
chants export the merchandizes of the Staple to 
any other place, the merchandizes ſhall be forfeit- 
ed; except the Merchants of Jeane and Venice. 
And cap. 27. ſeveral licences granted by the King 
to export to other places are revoked. f 

hat theſe Staple - wares were, is fit to be known, 
they comprehending the greateſt part of the native 
commodities of this Realm, that were merchandiza- 
ble in foreign parts. | 

By the Statute of the Staple, 27 E. III. the Sta- 
ple-wares are Wools, Leather, Wolfels and Lead; 
to theſe are added, by a Statute made 30 E. III. 
Tin, Worſted, Butter, Cheeſe, Feathers and many 
other commodities. | 

This Statute, tho* it be not printed, yet is taken 
notice of as a Statute and a Law of the —— 
the Statute of 3 H. VI. cap. 4. whereby Butter 
Cheeſe are recited to have been made Staple - wares 
by this Law. | 

The Record is 30 E. III. au. 20. (or 200.) where 
the Commons of the Town of Calais pray that the 

le may be holden only there : ; 
hich the King grants, that it ſhall be e 
there, and no where elſe beyond ſea; as well of 
2 Staple-wares, as of Tin, Worſted, Butter, 
heeſe, Feathers, Sc. 

The Staple was ſeveral times remov'd by R. II. 
but from 21 K. II. it continued at Calais, till that 
Town was taken by the French. 

By all which it is manifeſt, upon what ſlender 
grounds the Statute of 15 E. III. cap. 3. that the 
Scas be open to all Merchants to paſs where they 
pleaſe, was urged and inſiſted upon to be a Law 
in force, or to have any influence upon this caſe. 


For 
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s, and was oft the ſame as the Statute 
275 2 III. 2a. 20. I n which o- 
pen'd the then preſent Staple. 

For by the ſeveral Laws I have mention'd, for 
fixing and ſtrengthning of the Staples, the Statute 
of -15 E. HI. was abſolute ly repeal'd and ſet aſide. 

As to all Engliſh, Welſh and Iriſh, by the Sta- 
tute of 27 E. III. for ſettling the Staple in England, 
by chap. 1. whereof all Engliſhmen, Iriſhmen, and 
Welſhmen are expreſly prohibited to export any 
Staple-wares ; and liberty given only to Merchants- 
ſtrangers to do it. 

And by 5 chap. it is made felony for the Exgliſb, 
Iriſh or Welſh to export. 

And when the Staple was return'd to Calais, it 
was a forfeiture, as have ſhewn, to export thoſe 
wares to any other place without expreis licence; 
for that the Mare Liberum, by the Statute 15 E. III. 
became Mare Clauſum long fince by many ſubſe- 
quent Laws, and not to be open'd but by a royal 
licence. 

1 H. V. uu. 40. The Commons pray all Mer- 
chants may export to any place beyond the Seas, or 
import any goods except goods of the Staple. 

The King anfwers, he will adviſe with his Council, 

The Parliament did not inſiſt upon any right, by 

15 E. III. but pray'd it as an act of Grace, and 
were modeſt in their requeſt, that the general li- 
cence defired might be reſtrain'd to merchandizes, 
which were not Staple Commodities, yet, it was de- 
nied by the King. \ | | 
17 K. II. zu. 15. Several Towns in the V 
prayed they might carry their Wool into Normanay. 
The King anfwers, let them repair to Calais, as is 
appointed, 
- 18 H. VI. zu. 50. The Commons pray that e- 
very Merchant may lawfully tranſport all manner 
of. Hides, Calves Skins, Coney Felts and Tallow, 
ro what place him liketh, other than to Calais. 

Which is denied by the King. x 
By 18 H. VI. cap. 6. Liberty is given to export 
Butter and Cheeſe to any other place beſides the 
Staple, in amity with the King, provided the King 
may reſtrain the ſame whea it ſhall pleaſe him. 

here was the force of 15 E. III. if fo minute 
a thing as Butter and Cheeſe, could not be freely 
rted without an expreſs Statute ? 

And that is obtain'd upon fuch urgent reaſons 
as are mention'd in the Statute, and granted too 
bur conditionally, with a faving of the King's right 
to reſtrain. 

This may ſuffice for making out the firſt head, 
that the Staples to which all Merchants are obliged 
to repair, were principally infticured and appointed 
by the King alone; and that the Statute of 15 E. III. 
is wholly repealed by the Laws for ſettling the 


Staples. i 
Second Head; In the next place, I ſhall offer ſome 
authority to make out the King's undoubted right 


to grant liberty of trade to other places, after the 
Staple was fixed at Calais. 


My Lord Coke in 4 Inft. 282. is much in the 
right, in affirming the Staple was continued at Ca- 


lais above 200 years, tho? he be miſtaken in another 


afertion, as I have fully ſhewed, 


De Great Caſe of Monopolies. 

For befides, what Mr. Sollicitor truly obſerv'd, 
that it was made for a ſpecial Fakes. to take off 
the preſent Staple; ro which a rchants as well 
foreign as Engliſh, were confin'd to carry their 
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That it could not be removed but by Act. of 
Parliament. | 3 

But I will admit the Staple at laſt fixed at Calais; 
by 4 * _ ſtre _ and fenced under the 

ty of forfeiture of the goods, by the Stat 
JETT ga 8 

Let the Kings, by their prerogative; did and 
PE lawfully grant licences to trade to other 

aces. 

b I will not here trouble you with the general learn- 
ing of diſpenſations with penal Laws, tho“ our 
Books are full of it, and determine in favour of the 
Crown, 

But I ſhall confine myſelf to inſtances of foreign 
trade, wherein it will appear, by what I have al- 
ready ſaid, and ſhall farthcr offer, that the Crown 
had a peculiar prerogative not diſputed; or drawn 
into queſtion in any times till of late. | 

The men of Berwick and Newcaſtls have had 
ſuch licences granted them, which being found de- 
trimental to the King's revenue, ariſing at the Sta- 
ple, were revoked by Act of Parliament, 8 H. VI. 
cap. 31. S 

13 H. VI. cap. 4. Denizens, who fhall take li- 
cences to export to any place but the Staple, Hall 
pay Alien duties. 

Here the King's right to grant ſuch licences is 
acknowledged by the Parliament; 27 H. VI. cap. 
1. upon complaint of the King's Officers in Par- 
liament, that by the multitude of licences. ta ex- 

rt elſewhere than the Staple, the revenue of the 

taple was ſunk from 68000 J. per Ann. to 12900 l. 


per Ann. all licences before granted are vacated. 


In the year-book, 2 R. II. fol. x2. Parl. 16. and 
1 H. VII. fol. 3. A licence granted to the town of 
Waterford, to carry goods of the Staple where they 
pleaſed, is allow'd ; the Tri being bound to the 


Staple as well as the Exgliſb. | | 
1 H. V. u. 15. which I before mention d, the 


Commons allowed of the King's prerogative to li- 
cenſe ſtrangers to come into England, tho* prohis 
bited by act of Parliament. x 
Where the Statute 15 H. cap. 3. preſcribed a 
form of ſafe conduct, yet it was reſolved the King 
2 ant them, as before at Common Law: 
w. IV. fol 32. L. 340. and 13 E. IV. fol. g. 
Where by 31 E. III. cap. 20. the exportation of 
all ſorts of Corn was prohibited, except to Calau 
and Geſcoign, | 
Several Indictments were preferred, 36 Edw. HE. 
agaialt 7obn Lamb, Andrew Taverner, and ſeveral 
other Merchants, for exporting great quantities of 
Corn and Grain, They 8 pleaded the King's 
licences, mentioning che quantities, and in ſome of 
them the certain places to which the Corn was to 
be cartied ; but in others generally, ad quaſcungue 
Partes exteras, preter illas, que 4 Munitia Regis 


nl. 
Which are allowed, Treaſury, Int. Pl. Corone & 
totum, 36 E. II. N 
Whereas 5 liz. prohibited the exportation of ' 
Sheepſkins, 
Mary, 3 Jac. I. Shaw brings his action againſt 


Hawes upon that Statute. 1 | 
licence, 19 M, 31 
executors, ä 


The Defendant pleads a 


Eliz. to Gilbert Lee, his factors, depu- 
ties and aſſignees, to export Sheep - ſuins for ten 
years, not exceeding 200000 in any one year; if it 
happen'd by any reſtraint, or any other ranks, Hoy 
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ſhould not export that number; and pleads that Lee 
alligned to, and nominated Scot to execute the Let- 


ters Patent, with the contingent clauſes: And 
That Scot aſſigns to the Defendant, without any 


© expreſs mention of the contingent clauſe, and pleads' 
* he was hindred during the Term; and juſtifies for 
- the exportation afterwards. 


All the Court held, that this was a diſpenſation 
the King might grant to Lee the firſt Patente. 
Bur judgment was given againſt Hawes the De- 
fendant upon theſe reaſons : a 

Firſt, Becauſe being a diſpenſation, it is not 
aſſignable. | 

Secondly, That tho' Scot might have the benefit 
thereof, as nominated, yet he could not nominate 
over. 

Thirdly, The advantage of the future contingent is 
not aſſignable, Hillar. 3. & Paſch. 4 Jac. Banco Re- 
gis, Ro. 128. Halt's Common place, tit. Monop. cu. 3. 

Third Head ; In the laſt place I ſhall ſhew, that 
the regulation and managery of the foreign trade, in 
all ol where Acts of Parliament had not parti- 
cularly interpoſed, hath been guided and govern'd 
by the prerogative of the Crown, both in point of 
licence and prohibition. 

That the foreign trade was at firſt tranſacted and 
carried on by foreigners, is moſt evident from 
Magna Charta, which as to this trade, provides only 
for foreign Merchants. | 

And if any Engliſh had at that time exerciſed ſuch 
craft, or had had the leaſt pretence thereto, no 
doubt can be, but the great Charter of their liber- 
ties would have made ſome proviſion for them, as 
well as foreigners z which it doth not. | 

The Statute of Aon Burnell, 13 E. I. introduced 
the Statute-Merchant for the benefit of Merchant- 
ſtrangers, for the more ſpeedy recovery of their 


debts. 2 
For the only miſchief the Statute takes notice of, 


was, that the Merchants withdrew themſelves from 
coming into the Realm with their merchandize, be- 
cauſe there was no ſpeedy Law provided for reco- 
very of their debts. | 

I have not met with any footſteps of any Record 
to make it out, that in the Reigns of E. I. or E. II. 
or before, any Zng/i/þ Merchants ever enterprized 
the foreign trade. 

But in thoſe Kings reigns, the foreign trade was 
managed by the King's Charters to foreigners; for 
tho Magna Charta gave a general ſafe conduct to 
Merchant-ſtrangers, yet the King might prohibit 
them, and after ſuch prohibition might licenſe, as 
I have ſhewn he did. | 
And therefore the foreign Merchants had a re- 
courſe to the King's Charters, viz. Charta Merca- 
toria, by E. I. and the Charter to the Merchants 
of the Hans, or the S/ill-yard, which I have men- 


tion'd. b | 
And 6 E. II. the Gaſcoigners founded themſelves 


in their difference with the City of London, 20 E. I. 


upon their privileges granted them by the Kings of 
r 


Indeed the men of Guernſey, 32 H. III. obtained 


a licence from the King, to them and their heirs, 
freely to fiſh and to ſell their fiſh in any of the King's 
Dominions thrice in the week, between the feaſts of 


' Michaelmas and Eaſter; Par. Roll. 32 H. III. mem. 


The earlieſt attempt towards a foreign trade, I 
find enterprized by the Exgliſb, is the fiſhing trade 
upon the ſeas, 11 E. III. | 

At which time the King granted licences to the 
men of Yarmouth, Scarborough, Whitby and Dun- 
Fes 4 2 5 
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wich, to them and others repairing to thoſe towns 
to Giſh ; to fiſh in the ſea with veſſels of thirty tuns, 
Duibuſcunque inhibition! ſeu Mandatis MS. in con- 
trarium fattis non obſtantibus; Rol. Clauſo, 11 
E. III. pars ſecunda, Membr. 35, . N 

Tho? theſe licences were intended only to extend 
to the narrow ſeas, whereof the Dominion was in 
the King ; ; 

Yet by colour of theſe licences, the Engii about 
the latter end of H. IV's reign, made fiſhing voy- 


ages to Iceland. 


Whereupon H. V. at the inſtance of the ſubjects 
of the King of Denmark, prohibited the Engliſh to 
fiſh there. 

And N e the Parliament, 3 H. V. pray'd 
that it might be enacted, that the Engliſs might 
freely fiſn there. | 
Which was denied by the King, 3 H. V. nu. 33. 
Rolls Prerog. 170. whereby it is evident, they had 
no right to do it ; but that the King might prohibit 
them, it being a foreign traffick, wherein no act of 
Parliament had made any proviſion, 

Afterwards the ſame King, in the 5th year of his 
reigh, granted licences to Ge:ffery Pamping and 
John Haſtings of Yarmouth ; John Statvill and Ri- 
chard Pais of Winterton ; William James and Wil- 
liam Marriot of Carowmere ; to go verſus Partes 
exteras to take fiſh. And 

That every one of them might employ two ſhips 
called doggers, to take fiſh and bring it into Eng- 
land by themſelves, Attornies or Servants. Par. 
Rot. 5 H. V. membr. 34. Fae; 

E. I. Before any Statute made therefore by pro- 
clamation, prohibited the exportation of Horſes 
Arms, Money, Gold and S:lver Veſſels. Some 
men of Dartmouth were proceeded againſt by infor- 
mation in the Kings. Bench, for exporting, Money 
contrary to the Proclamation : Hill. 1 E. II. Rot. 
38. amongſt the Records in the Treaſury. 

The Crime in the Information is ſaid to be contra 
pacem Domini Regis, Contemptum & Inobedientiam 
Coroneque ſux pl. judicium & Pacis, five perturbati- 
onem maniſeſiam. | * 

To which, thoſe of the Defendants that were ta- 
ken, pleaded not guilty, of whom one afterwards 
died, and another was imployed by the King into 
Scotland. So the Record ends with a continuance of 
the iſſue. 3 

Rot. Clauſo, 41 E. III. membr. 25. A Writ iſſu 
to the Mayor of Hull, that he permit no Alien 
Ship to be freighted there, till the Ships of the 
Town were freighted. FO | 2 

It is evident upon what I produced under the 
other head from the Records of Parliament, 1 H. V. 
me. 41. and 18 H. VI. nu. 50. That the Englib 
Merchants had not then any right or general liberty 
to export to what places they pleaſed any ſort of 
merchandizes, tho* not Staple-wares. | 

But ſuch Petitions were denied in both theſe Kings 
reigns z yet at that time there was a Company of 
Merchants-Adventurers, licenſed to trade into Hol- 
land, Zealand, Brabant, Flanders, and other parts 
beyond the ſeas, erected for the rule and govern- 
ment of all Exgliſß Merchants trading into thoſe 

rts; and all who ſhou'd trade there, enjoin d to 
obedient to the rules of the Company. | 
But it was not obje&ed to thoſe Kings that ſome 
were licenſed, and others, unleſs they would be 
ſubject to the rules of the Company, were reſtrainꝰd. 
The Company was erected by Letters Patent, 
5 Feb. 8 H. IV. and confirm'd by H. V. 1 Of. 
1 H. V. and confirm'd by H. VI. 6 Fuly, 8 H. VI. 
| 2 x "+1 
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That the Merchant-Adventurers enjoyed their 
privileges, and permitted none to trade within their 
limits, who ſubmitted not to the rule of the Com- 
pany, and who ſhould not be contributors to their 
publick charges, is evident from the Stat. 12 H. 7. 
cap. 6. inſiſted on by Mr. Pollexſen ; but was made 
ule of by him, only for the hiſtorical part of it con- 
tained in the petition preſented by the Merchants to 
the Parliament for their liberty of trade; which, by 
what I have already ſhewed, could not be true, as 
to the ſtaple wares, unleſs they have licences from 
the King (which in all probability they had) to cer- 
tain places. a 

And what is it they pretend to in their Petition? 
only freedom to repair to, and trade at the four ge- 
neral Marts, which being annually held and pro- 
claimed, was an invitation to all neighbouring Na- 
tions to repair thither; and all Exgliſß Merchants, 
as well as others, if they had lain under no reſtraint 
from the Company's Charter, or other Prohibition 
of the King, might have repaired thither with their 
cloth or other wares, not being ſtaple wares, without 
offence, as I before admitted. 

In caſe there had been ſuch a right to a free trade 
to all Nations in amity, as the Petition ſuggeſts (for 
as yet the Merchants retain ſome modeſty, not to 
pretend to a free trade with aliens not in amity, 
much leſs with Infidels, whom the laws of all 
chriſtian Countries adjudge alien enemies: ) 


This had been the proper time for the Parliament 


to have aſſerted that right, and adjudged the Patent 
illegal, as Parliaments have frequently done with 
Patents which have been againſt Law: But the Par- 
lament knew no ſuch right, and therefore by the 
enacting clauſe, allowance is given to the Charter; 
only their immoderate demands of admittance fines 
are reſtrained, and the fine limited to 10 marks. 
And accordingly in their Charter afterwards re- 
newed by H. VII. they are obliged to take no more 
of any perſon admitted into their Company than 10 
marks. 


Ph. & Mary, 26 Feb. 16 2 P. & M. erected a 


corporation of Merchants-Adventurers to Ruſſia, 
and Parts adjacent, with licence to trade and prohi- 


bition to others, upon pain of forfeiture of Ship and ha 


Goods. 
That this forfeiture might be effected, the Char- 
ter is confirmed by Parliament, 8 Eliz. 
This Act takes notice that ſeveral perſons, after 
the trade was found beneficial at the coſt of the 
Company, for their peculiar gain, utterly to decay 
the trade of the Company, contrary to the tenor of 


the Letters Patent, in great diſorder traded into 


thoſe parts, to the great detriment of the common- 
wealth. 

Here is a full deſcription (mutato nomine) of the 
defendant, and his interloping companions, 

By the Judgment of the Parliament then, a li- 
mited trade, under the order and rule of a Compa- 
ny, as ſettled by the Crown, was thought moſt be- 
neficial to the King. | 

And thoſe that traded contrary to the tenor of the 
| Letters Patent, are reckoned diſorderly traders, in 
prejudice of the common-wealth. 

So far was the Parliament from thinking all the 
ſubjects had a right to trade there. 

Acſter the taking of Calais, in the latter end of Q. 

Mary's reign, Q. Elizabeth and the Engliſh Mer- 
* chants, were no doubt in great ſtreights what to 
do. 

For by the Sat. 2 H. 6. all merchandizes of the 
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ſtaple were to be carried to Calais, while the ſtaple 
was there, which ceaſed by the taking of Calais. 

But by 2 H. g. no merchandizes of the ftaple 
could be exported without the King's licence, till 
brought to the Scaple. 

The Queen had no place convenient left for erect- 
ing the ſtaple at, beyond the ſeas. And tho? in &. 
II's time, when the Parliament demanded where the 
Staple ſhould be, if Calais were befieged ? the King's 
anſwer was ready (viz.) A! ſuch places in England 
it was laſt at: 

Yet now when Calais was taken, ſuch anſwer 
would not ſerve the turn; but the placing of it in 
England would be uſeleſs and ineffectual, and de- 
ſtructive to the Queen's revenues in her cuſtoms. 

For by ſeveral laws made by E. 4. R. 3. & H. 7. 
molt foreign manufactures were prohibited, and 
great diſcouragements put upon all foreign Mer- 
chants coming into England, but thoſe of the Hans 
and Stillyard. | 

And few foreign Merchants would repair into 
England to fetch our commodities, when they can 
bring little to barter with, but ready money. 

And to have granted to every. Merchant a ſeveral * 
licence, as it would be chargeable to the ſubject, 
ſo it might prove miſchievous to the Kingdom, the 
ſubjects trading ſeverally, without any rule or go- 
vernment, in foreign parts, upon the account of 
the general law of reprizals, which obtains in all 
Nations. | 2254 

Whereby every ſubject and his goods are liable for 
the injuries and wrongs committed by any one; 
which, in the more barbarous Countries, is executed 
with great barbarity. | 

And therefore Q. Elizabeth in the direction of 
foreign trade, inſtead of Staples, for the rule; order 
and government of Merchants, at certain places, 
followed the precedents of the Merchants- Adven- 
turers and Ruſſia Companies, by erecting copora- 
tions of Merchants for the rule and government of 
the foreign trade. 

Which companies, as they are preſumed to have 
a better State to anſwer for injuries done in foreign 
Parts, than any fingle perſon can be preſumed to 

ve: 


So in their very conſtitution are more reſponſible 
to the Law for their miſdemeanour, by Quo War- 
ranto s, whereby they may loſe their hberty of 
trade, 

It is very doubtful whether licences granted for 
trade to ſingle L may be forfeited ; they 
paſſing an intereſt, if the licence to go beyond ſea, 
to trade or other wiſe, be for a certain time, as moſt 
licences were. It is held by the Judges, 2 Eliz. 
Der, 176. in the Caſe of Mr. Barnes and the 
Ducheſs of Somerſet, that the licence is not revo- 
cable. | 

The Queen, in her reign, erected many corpora- 
tions for foreign trade: I ſhall mention only fome, ' 
which have been publickly taken notice of, and re- 
ceived allowance. 

17 June, 2 Eliz. The Queen, by Letters Pa- 
tent, incorporated ſeveral Merchants of Exeter, 
and gave them licence to trade into France ; and 
that no artificer ſhould- be admitted of the Compa- 


nies. 
The Prohibition was not general to her other ſub- 
jets, but only to the men of Exeter. ; 
The Company enjoyed their liberties all the 
Queen's reign, and flouriſhed under them till 3 


ac. ; 
Tas: When 
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When by Act of Parliament the trade was open- 
ed, and general licence given to trade with France, 
Spain and Portugal, and the dominions thereof. 

Whereupon a queſtion aroſe, whether their Char- 
ter was not ſet aſide by the general words of 3 Fac. 
and therefore 4 Fac. cap. g. it is enacted, and de- 
clared, That the ſaid general Af doth not nor ſhall 
diſſolve, annibilate, ar impeach the ſaid Charter, or 
the ſaid Company, in any of their privileges, liberties 
or immunities, granted to them by the ſaid Charter, 
any thing in the ſaid general Ad to the contrary not- 
withſtanding. | 

This Act added no new force to the Charter, but 
enacted and declared it to be out of the proviſion of 
3 Jac. for general licence to trade into thoſe Coun- 
tries. | 

Where, by the Judgment of the Parliament, the 
Queen's power to grant ſuch Charters, is admitted. 
For if the Patent had been void in Law, before 3 
Fac. to make an Act of Parliament only to declare 


tit out of the proviſion of that Law, were idle and 


illuſory. 

The Queen's ſubjects, for their licence to fiſh at 
Tceland, paid the Queen a quantity of fiſh, called 
compoſition-fiſh, by the Act of Parliament, made 
5 Eliz. cap. 5. | 

Whereby, for the encouragement of the fiſhing 
trade, the purveyors are prohibited to take pur- 


veyance of ſea-fiſh ; the compoſition-fiſh, payable 


by the Queen's-ſubjefts, travelling to Iceland, are 


excepted. 
The Patent of the Greenland Company to fiſh 


there, was held good, Rolls, 1 pt. fo. 5. in the Caſe 


of the taylors of /pfwich. 

This trade, notwithſtanding the 1 grant- 
ed to the Company, was almoſt loſt. 

And thereupon 25 Car. 2. cap. 7. that trade is 


opened, not only to the Engliſh, but to all foreigners 


reſiding in England. 

The Eaſt- India Company was erected by Queen 
Elizabeth, 31 Dec. 43 Eliz. and renewed to them 
and ſucceſſors, 13 May, 7 Jac. with prohibition to 
all others to trade there, and confirmed to them by 
this King, 3 Apr. 13 Car. 2. upon which Patent 


the queſtion ariſeth about a foreign trade which hath 


been enjoyed by the Company above 80 years. 

And its conſequence concerned the prerogative of 
the Crown, .in- all the Charters for foreign trade 
which have been granted. 

Whereas I have ſhewn, the moſt conſiderable part 
of the foreign trade, hath in all times been managed 
under Grants from the Crown, in appointing the 
Staples for Merchants to repair to, in licenſing trade 
to other places, notwithſtanding thoſe Staples; and 
in licenſing and prohibiting foreign trade in ſuch 
Caſes where Acts of Parliament had not made ſpe- 
cial proviſion. | 


I now proceed to conſider of Royal Licences by 


Act of Parliament. 


It will be infinite to take notice of the ſeveral 
Statutes made relating to foreign trade. 


And therefore I ſhall at this time offer ſome ge- 


neral obſervations upon them. | 


Obſerv. 1. Upon examining into the ancient laws 


for foreign trade, it will be found that there are 
far more laws for reſtraining the exerciſe of foreign 
trade, by Engliſþ-men, than there are for opening 
of it. | ; 

So much, that for a long time whilſt the Staple 
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was in England, they were prohibited under ſevere 
penalties, not to export any ſtaple ware; and when 
the ſtaple was removed beyond ſea, they were con- 
fined to Calais, and ſuch liberty of trade to other 
places as the Kings from time to time had granted 
to corporations ; and ſingle 3 were frequent- 
ly taken off, though the King's prerogative to 
grant them was never yet impeached by any Sta- 
tute. 

The great diſcouragement to them by foreigners 
firſt began in the reigns of Ed. IV. R. III. and H. 
VII. But in thoſe Kings reigns, the Engliſh were 
ſtrictly held to the ſtaple, unleſs licenſed by the 
Kings. | | 

This obſervation is made out of the ſeveral laws 
I have touched upon, and many others which are 
in the Statutes at large, that are printed, 

Obſerv. 2. There was never yet any Statute made, 
that gave a general liberty of trade to Engliſh-men 
to or with all Nations; but what were made, were 
ſpecial and particular. 

The only law that had any reſemblance to any 
ſuch purpoſe, was 15 Ed. 3. ſo much inſiſted on, 
which has been ſufficiently already ſhewn to import 
no ſuch thing ; and the ſeveral attempts in Parlia- 
ment to have introduced a greater liberty of trade 
with foreign Nations, in amity, and the particular 
laws that have been made for licenſing ſome trades, 
do fully argue that the law was never underſtood to 
intend any ſuch matter, as a general licence to trade 
every where. 

Obſerv. 3. The ſeveral ſpecial ſtatutes that have 
been made for liberty of foreign trade to particular 


Countries, or for particular commodities, are intro- 


ductive of a new law, and not declaratory ; and do 
—— argue the King's right before to prohibit 


ſome of them in expreſs terms, others by neceſſary 


implication. 

I ſhall inſtance in ſome of them, the Sat. 17 Ed. 
1. Ordinatio pro Statu, &c. Hibernie, opens the trade 
from Ireland to England and Wales, tor the Irißb 


commodities. 


Whereby all Merchants have liberty granted 
them to import their Merchandize into England, but 
ſo that they give good ſecurity, that they ſhall not 
go unto, nor commerce with our enemies of Scot- 
land, nor others of our enemies. 

This law reſtrained the ſubje& of no liberty he 
had before; and therefore if the Merchant had be- 
fore ſuch general liberty or right to import thoſe 
commodities, his right of trading would have ex- 
cuſed his giving any ſecurity z which is not impoſed 


by law, otherwiſe than as a precedent condition to a 


right conferred by the Statute. 

This law opened the trade from Ireland to Eng- 
land, as well to foreigners as Engliſhmen ; but it ex- 
tended only to /riſþ commodities: for the exporting 
of Engliſh commodities into Ireland continued to 


be managed under the King's licences till Edward 


III. 

And if any did to the contrary, he was ſubject to 
fine and ranſom for his contempt, as appeared by 
34 Ed. 3. cap. 11. whereby the trade is opened for 
Engliſh and other commodities into Ireland. 

By that law it is accorded, That all Merchants, 
as well aliens as. denizens, may come into Jre/and 
with their merchandize, and. from thence freely to 
return without fine or ranſom, ; 

This law extended not to the Engliſh merchants, 
but only to the aliens and denizens. 4 


of ex 
the King's right, provided the King may reſtrain: 


* 


* * * 
1684 

In the next Chapter, cap. 18. the Exgliſb are pro- 
vided for, who had not ſo large a liberty granted 
them as the aliens and denizens had. The 18 chap. 


provides, Tbat the People of England who have be- 
ritage and poſſeſſions in Ireland, may bring their corn, 


beajts, and vrctuals, to the ſaid land of Ireland, and 


from thence to re-carry their goods and merchandizes 
into England, freely without impeachment. 

The liberty of exporting into Ireland, granted 
to the Engliſh, is reſtrained both to ſuch Exgliſb 
only who had lands in Ireland, as alſo in the forts 
of the commodities, viz. corn, beaſts, and victuals 
only. 

Bur the liberty to export from Ireland, is larger, 
extending to all commodities, according to the la- 
titude of Ordinatio Hiberniæ, which took in all 116 
commodities. 

8 E. 3. cap. 11. The King wills of his grace 
Mo. ſufferance, That all Merchants denizens, that be 
not artificers, ſpall paſs into Gaſcoign 10 fetch wines; 
and that the Gaſcoigners, and other aliens, may im- 
port; always ſaved to the King, that it may be law- 
ful to him, whenſoever it is adviſed by his Council, 
to ordain of this Article, as beſt ſhall ſeem to him for 
the profit of bim and bis Commons. 

This is expreſſed to be an Act of Grace, and con- 
tains a ſaving of the King's ancient ar, ap 18 
H, 6. cap. 3- which I before mentioned: for liberty 
ctation of butter and cheeſe, expreſly ſaves 


the ſame when it ſhall pleaſe him. 

To paſs by many ancient Statutes of like nature, 
the Act of tonnage and poundage, 12 C. 2. which 
gives liberty of exporting divers commodities, which 
the Kings of England might in all times prohibit, 
as to gun- poder, arms and ammunition, expreſ- 
ly ſaves the King's right, to prohibit by Proclama- 
tion 


3 J. cap. 6. which is the largeſt licence for foreign 
trade that was ever given to any Engliſhmen in Par- 
liament, by opening of the trade to Spain, Portugal, 
and France, and the dominions thereof, fully prove 


the King's prerogative in this matter, both in the 


title and body of the Act. 

The title of the Act is, An Ad to enable all his 
Majeſty's loving Subjecis of England and Wales, 10 
trade freely into the dominions of Spain, Portugal, 
and France. 

A very improper Title, if ſo be the King's ſub- 


jects were before enabled to do it, and had a right 


to do it hy the Common Law, as is pretended ; 
and would not be reſtrained from it by the King. 
And no doubt can be made, if ſuch right had 
been, but the Parliament would have ſeen it, being 
very inquiſitive at this time into all the ſubjects 


- rights, and very jealous leſt any of the ancient 


rights of Engliſhmen ſhould be invaded by K. James 
coming from another Nation, and would not have 
complimented the King with the title of an enabling 
law. | 

The reaſons from the body of the Act are ſtrong ; 
the reaſons offered for ſuch general liberty, are 
only politick, none drawn from the right or any 
ancient uſage the Exgliſß could pretend to. 

The Act in its recital admits, T bat by the Letters 
Pateut fer incorporating the Company to- trade into 
Spain and Portugal, bis Majeſiy's other ſubjet?s were 
diſabled and debarred from the free enlargement of 
common troffick, into thoſe dominions. 

Which were not true, if the other ſubjects had 

Vol. VII. 


The Great Caſe of Monopolies. 


3 * , : 7 
- 7” "© waa Li 2 * | 
by » : 1 2 
/ 3 C . . "_ s N 
* . = * 
g 


- 


before a right to trade there, but the patent would 
have been void againit them. . 
3. There are no declarative words of any former 
right, but only of enacting, and proviſional for a 
tuture liberty, 072, | 2 
That it ſhall, and may be lawful from henceforth. 
4. The Act, in expreſs words, provides only 
againſt the miſchief and inconveniences which may 
grow or redound upon the Patent, and to redreſs 
any injury done by the Patent. T 
5. The liberty granted, is reſtrained to be in ſuc 


ſort, and in as free a manner, as was at any time 


accuſtomed ſince the beginning of the King's reign, 
and before the late Charter of incorporation. 
Whereby it appears, that the uſage to trade freely 
into theſe Countries without licences, was but from 
the entrance of K. James. 
The Statute referring to no other free uſage: And 


therefore this Act did not over- reach any Charter 


granted by Queen Elizabeth, as was afterwards de- 
clared in the next Parliament, 4 J. cap. g. in the 
caſe of the Charter to the Merchants of Exeter, for 
the French trade granted 2 Elix. which 1 before 
mentioned. 
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Obſerv. 4. That all Acts of Parliament which 


grant licence of trade, do ſuppoſe the other founda- 
tion of foreign trade to have continuance, viz, ac- 
cording to leagues with foreign Princes. 
For no Act of Parliament ever gave licence to 
trade with aliens not in amity; and if the lea 
be determined, the liberty is ſuſpended, tho* grant- 
ed by Parliament, till the league be renewed. 
Os/erv. 5. The laſt thing I ſhall obſerve upon the 
laws that give licence of trade, is, that where liber- 


ty of trade is given by Act of Parliament, without 


any reſervation to the King of his ancient right, the 
King in ſuch caſe hath ſo bound up himſelf, 
that he cannot generally prohibit or reſtrain that 
trade wherein he hath granted his ſubjects an inte- 
reſt by a law. YI IP 

For a general prohibition or reſtraint would a- 
mount to a repeal of a law, which the King cannot 
do without an Act of Parliament. 


The law will be the ſame here as in the caſes 


where Acts of Parliament do generally prohibit, 
where general licences would be void, becauſe they 
tend to repeal a law. 

Upon this ground the licence in Dercy's caſe, for 
that part which concerned the importation of fo- 
reign cards, was judged void in law, becauſe too 
general, not limited to any certainty, * 

But the King may in particular, and certainly, 
diſpenſe and licenſe N prohibiting Statutes. 

And ſo he may in particular reſtrain the perſons 
of his ſubjects from going beyond the ſeas, notwith- 
ſtanding any of the laws which give licence of 
trade. 

But cannot grant a reſtraint or prohibition gene- 
rally, where Acts of Parliament eben given a ge- 
neral licence, unleſs it be in ſpecial caſes; and for 
a time, where the intereſt of the publick requires 


it; as of the plague, and furniſhing out of the 


King's Navies, in time of war with any Prince. 
And therefore I ſhall admit, that if any publick 
law can be produced, which gives liberty of trade 
for all the King's ſubjects, to the Judges, that this 
Patent will be void, as a reſtraint of that liberty 

againſt law, Se 
Upon this ground the Canary Patent was held 
void, becauſe againſt the expreſs liberty, granted 
222 1 | by 
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by 3 Fac. and therein ſaved; or of the Common 
Law Monopoly, by reſtraining the right of others 
againſt an expreſs law, for the benefit of a few. 

Upon the ſame reaſon, the Grant of Ph. and 
Mary, that all ſweet wines ſhould be landed at 
Southampton, was againſt ſeveral expreſs Statutes, 
and the rights of ſeveral free Ports, before granted 
by the Crown to the City of London, and others, as 
27 Ed. 3. cap. 6. whereby Merchants ſtrangers 
had liberty granted to bring their wines to what 
Ports they pleaſed; and 43 Ed. 3. whereby the 
Engliſh, Iriſh, and Welſh, had liberty granted to 
fetch their wines and bring them to any parts of 
England, Ireland, and Wales. 

And therefore was repealed in Parliament of 5 
Eliz. Rolls 2. Rep. 112. whereby it appears, that 
the Parliament in the Queen's time, were vigilant 
enough to take notice of Patents againſt law. 

The like in the caſe of Fobn Peachy, for the ſole 
ſelling of ſweet wines by retail, 30 Ed. 3. the Par- 
liament ſet it aſide, as againſt law: Upon that 
Grant an Inhibition under the great ſeal iſſued, 
prohibiting all the citizens of London to ſell ſweet 
wines in London. The Inhibition was revoked, 50 
Ed. 3. No. 13. and Peachy puniſhed for extortion, 
by colour of the Grant, 30 Ed. 3. No. 33. 

This Grant was not only againſt many expreſs 
Statutes, ſome whereof have been cited in the argu- 
ments in this Caſe, which gave the Merchant-Im- 
porters liberty to ſel] their wines and merchandize 
to whom they pleaſed; and many expreſs Grants 
to the citizens of London, ſome whereof were con- 
firmed in Parliament; but was againſt the rules of 
the Common Law, being a reſtraint and monopo- 
ly of an inland trade, as ſelling of wines in London 
and other parts of England, undoubtedly then was. 

For when foreign merchandizes are brought hi- 
ther to trade or traffick with, they fall under the 
rules and government of the Common Law, and 
the retailing of them here becomes an inland trade. 

In Lambard 43 Ed. 3. lib. af. fol. 276. Pl. 38. 
it was ruled, That when foreign merchandizes are 
brought in, a conſpiracy to inhance their prices is 

puniſhable. 

At Common Law in like manner, as a deſign by 

. falſe rumors, or otherwiſe to debaſe the prices of 
our inland commodities. "VE 

The reaſons of theſe caſes, which were the prin- 
cipal pillars to ſupport the arguments of the other 
fide, prove nothing to our caſe, till they can pro- 
duce — clearer Statute than 15 Ed. 3. for giving 
liberty of trade to the Eaft- Indies. 

Having conſidered of foreign trade with aliens 
in amity, and how it hath been managed in all 
times, I proceed in the laſt place to conſider what 
the law determines of trade and commerce with 
alien enemies, and conſequently with Infidels. 
Here the conſideration is far different from what it 
was in the former; in that, the Common Law was 
ſilent, until an expreſs Prohibition by the King. 

But here the Common Law is a Prohibition of 
itſelf, and is at open war with alien enemies. 

Whether the commerce with alien enemies with- 
out licence, be within the extent of aiding and 
comforting the King's enemies beyond the ſeas, 
within 25 Ed. 3. I ſhall not at this time argue. But 
it may be worth while for the interlopers who trat- 
fick into foreign Nations, not in amity with the 
King of England, without licence, well to conſider 
that point ; but before the Statute at Common Law, 
it was criminal. | 
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Paſc. 13 Ed, 2. Rot. 13. B. Rs. in the Treaſury, 
In an information againſt three perſons for trading 
into Scotland, then in enmity with the King ot 
England; the defendants pleaded a licence from 
Cuſtodes Trenge, in the marches of Scotland; which 
was held nought, none-could licence but the King : 
thereupon they obrained and pleaded the King's par- 
don. Rolls Prerogative, lit. Caver reffo. 173. Pl. 3. 

I need not labour to clear a point which was not 
oppoſed 'by the defendant's counſel, but their en- 
deavour was to exempt lufidels from being enemies; 
wherein they have a difficuit -taſk, in rowing 
againſt the ſtream of the laws of all.chriſtian Coun- 
tries. 

In the great inſtance of the Jews, who have been 
expelled, and their eſtates ſeized, as of enemies al- 
molt in every chriſtian Country; 

They call for authorities, but offer none them- 
ſelves; not ſo much as the opinion of any one learn- 
ed man, to give countenance to the leaſt amity be- 
tween the Engliſh laws and Infidels. I will not diſ- 
truſt the memory of the Court to repeat the autho- 
rities which have been produced to aſſert the enmi- 
ty between Infidels and the laws of this Realm; 
which are more than ſufficient, after ſuch ſolemn 
proceedings againſt the Jews in Edward the iſt's 
reign. 

All which have received a very ſhort anſwer, 
That theſe Records are obſcure. ES 

That time hath hid the Law from us, fo that we 
cannot diſtinguiſh whether they were Acts of Law, 
or Acts of violence. * 
And that the reaſon why Princes were induced 
to uſe them ſo, might be, becauſe they are under 
no government to vindicate them. 

But why the Records ſhould be ſo darkened, and 
the Proceedings in ſo eminent a caſe as that of the 
Jews, ſo obſcure, ſince Edward I. more than the 
Common Law, in the diviſion of the right and 
properties of others; I could not hear any good 
reaſon (hare 

For I take it, the principles of law upon which 
the Jews were proceeded againſt, are as clearly laid 
-_ in our Law-Books, as any point of Law we 

ave, . 

For the caſe of the Jews ſtood thus: They came 
over as Merchant ſtrangers, of ſeveral Countries 
in amity, both by ſpecial licences of ſeveral Kings, 
and under the general ſafe conduct of Mag. Chart. 
whereby they were under the King's protection, 
and enabled to contract and ſue, as any other Mer- 
chant-ſtrangers under ſafe conduct: which the K ing 
might grant, as I have ſhewn, to an alien enemy. 
While here many of them were indenized, others 
born here, and had great poſſeſſions of lands, as 
well as leaſes and perſonal eſtates. 

Then they are baniſhed by the King, by Procla- 
mation, as well thoſe that were never indemnified 
upon the account of their religion, as infidels and 
enemies to the chriſtian religion. 

To whom then will their lands, leaſes for years, 
credits, and ſuch perſonal eſtates as they had not 
liberty to carry out, belong ? 

The Law adjudged it all to the King. And the 
controverſies that aroſe about their eſtates, did not 
fall out between the King and the defenceleſs ui, 
(as the defendant's counſel terms them) for they 
were gone; but the King, and ſcveral doctors of 
the Jes, who well knew the Law, and ue. e able 


to defend their right. 


To 
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To the dark Records (as they were ſtiled) J 
will add a caſe ſolemnly adjudged, between the 
King and a potent Subject, the Archbiſhop of 
York, 21 Edw. I. wheie the caſe was; 

The Prior of Pidlington, was indebted to a Jet 
in 3007. After the baniſhment of the Jets, the Jew 
- met with the Archbiſhop in France, and prevailed 

with him to help him to the money; that Arch- 
biſhop perſuaded the Prior, that he was bound in 
conſcience to pay the money to the Jew's Attorney; 
who did it accordingly. 

And all this was after a Proclamation iſſued for 
diſcovery of the Jews debts. | 

For this concealment and treſpaſs, the Arch- 
biſhop was ſued by the King, before the Council 
in Parliament, and laid it to his damage of 10001. 
To which the Archbiſhop appeared and pleaded, 
and to avoid a Trial by a Country Jury ; as the 
Record mentions, he was put upon his allegiance 
to tell the truth. 

Whereupon he confeſs'd the Information, and 
Judgment was given againſt him, and the taxing 
the tine referred to the King. | 

The reaſons of the Judgment fully declare what 
the Law was; Quia idem Epiſcopus bene cog noſcit 
quod poſt exilium Fudæorum a preditio Fudeo intel. 


lexit, quod pecunia predifta ſibi in regno debebatur, & 


Poſt eorum exilium omnia que ſua fuerunt, & in regno 
remanſerunt, tam debita quam alia bona quæcunque, ipft 
Domino Regi remanſerunt, & catalla ſua fuerunt. 
That he did not only conceal, but contrary to 
his faith, wherein he was bound to the King, per- 
ſuaded the Prior and Convent, for ſaving of their 
ſouls, to pay. Pla. Parl. 173. | 
The Archbiſhop did not doubt of the Law, tho? 
the Defendant's Counſel do; but a recourſe to Con- 
ſcience againſt Law, in deccit of the King, againſt 
his faith and allegiance. 

This I hope will be allowed to be a Judgment, 
and a Judgment that declares the Law as plainly as 
ever Judgment did, and of a higher nature, 'than 
any Judgment in Weſtminſter- ball. 

In the ſame year ſeveral mean Lords petition 
the King in Council for the arrearages, in rent and 
ſervices, of the lands the Jews held of them before 
their banifhment. | 
_ The Council anſwered, that for the time the 
Jews held it, is was their fault not to collect them; 
tor ſo long as the King held them, he would pay 
them; for the time they were in any Grantees 
hands, they ſhould have recourſe to his Grantees, 
Pla. Parl. Riley, fol. 129. 


Here the King's title, to the real and perſonal 


eſtates of the Jews in England, is aſſerted by Judg- 
ment of the higheſt Court of Judicature in Eng- 
land. * 

The principles of Law, upon which the Judg- 
ment palt againſt the Jews, are frequently. laid 
down in our Book. | 


King ſhall have them, and may ſeize them at any 
time; and tho' the Alien died ſeized upon office 
found, the King ſhall have them, and not the Lord 
by J ſcheat. 

I his my Lord Coke e to have been reſolv'd 
by all the Judges, Paſch 29 Eliz. in Sir James 
Creſt's caſe, 1 Inſt fol. 2. 

There it was alſo held indeed, that if a Denizen 
died ſeized without heir, the Lords by Eſcheat 
ſhould have the land, and not the King; but that is 
in caſe of a compleated Denization, where the iſſue 
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of the Denizen is capable of inheriting. But in caſe 
of Jews or Infidels, the Denization was void, being 
made to them as ſtrangers, without taking notice 
of their enmity to the Chriſtian Religion; and ſo 
the King deceiv'd in the Grant. 

And an Infidel, though born in England; is not 
inheritable to the Laws of the land; it he ſhould, 
the land might ſoon be over- run with Jews and In- 
fidels, and no redreſs to be had: ſo that neither de- 
nization nor birth did alter the ſtate of the Jes as 
to Inheritances within Exgland, but they remain'd 


| Aliens under ſafe-conduct only. 151 


If an Alien Enemy had a leaſe of lands, or of a 
houſe for habitation, the King ſhould have it, 
within the ſame reſolution in Sir James Crof?'s caſe, 
and not any ſubject that ſhou'd enter upon him. 

Nay, if an Alien Friend, who ſhou'd take a 
houſe for habitation, ſhould die, or leave the lands, 
the King ſhould have the leaſe. Kal? 

But then, how ſtands the Law for the goods of 
an Alien Enemy without the Realm? Wt, 

Mr. Pollexfen, to argue Infidels to be no Alien 
enemies, urged from the miſchief that might enſue, 
that then every man might ſeize the perſons or 
eſtates of eus and Infidels; becauſe by Law every 
perſon might ſeize the perſons and goods of Alien 
enemies: and for that, cited the authority of 7 
E. IV. fol. 13. Co. 2 H. VII. fol. 15. 5. which 
are but the ſame caſe, the authority of 7 E. IV. 
being only mention'd in courſe; argument in the 
Book of H. VII. The authority of 7 E. IV. is good 
Law, but miſapplied, in not obſerving the diffe- 
rence between the times of the enemy's, or his goods 
coming into the Realm. Et | 
After open War proclaim'd, whereby all the 
ſubjects have notice whom the King hath declared 
his enemies, and againſt whom they are to join in 
defence of themſelves and the Kingdom; if the 
perſons or goods of ſuch enemies come into the 
Kingdom, any ſubject may ſeize them, and gain's 
property in the goods, as a prize taken in open 
War, according to the authority of 7 E. IV. And 
indeed the Laws of all Nations; and that not only 
of enemies goods, but of Engliſbmens goods taken by 
the enemies; (whereby the property was left) and 
brought hither by the ſame authority of 7 E. IV. 

Which plainly ſhows the meaning of the Book, 
to be of goods taken in open War 3 whereby the 


. „ 


| property of the goods reſts in the Captor, as laws 


ul prize. 2 | 
But when the perſons or goods of Aliens are in, 
or come into England under fafe-condutt ; and the 
ſafe· conduct be not determined by the King, either 
by Proclamation of open War, or otherwiſe, no 
ſubje& can ſeize the perſon, or goods of ſuch Alien 
enemies. [= 5 
Upon this difference the Law was ſettled, 36 U. 
VIII. by the Judges, Bro. Property, 38. in the 
V 


abridgment of the caſe, 7 E. IV. 
If an Alien Amy or Enemy purchaſe lands, the 


That where a Frenchman inhabited in Exgland, and 
a War was afterwards proclaimed, no ſubject could 
ſeize his goods, becauſe they were here before. 

But if he came after the War, any man may ſeize 
his perſon and goods, and ſhall have a property in 
them, and in ſuch caſe the King ſhall not have 
them. : TER 

And ſo was it put in practice, ſaith the Book, 
tween the Engliſh and the Scots. 

And when Bu/loign was taken by the King's ſub- 
jets, 19 Ed. IV. fol. 6. pl. 4. where a debt was 
owing by a ſubject of the King of Denmark's, and a 

war 
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war breaks out, the ſubje& ſhall not retain the debt, 
but the King ſhall have it. ; 

22 or 2 E. IV. fol. 4, 5. pl. 9. In falſe impri- 
ſonment, the Defendant juſtifies under the King's 
Commiſſion for apprehending a Scotchman ; there 
being a war between the King of England, and the 
King of Scotland. | 

I before ſkewed, that an Alien enemy, which 
came over by the King's ſafe · conduct, was as much 


under the protection of the Laws, as any Alien A- 


my whatſoever; and no ſubject could ſeize or mo- 
leſt his perſon or goods. | 

And the determining the ſafe-· conduct by the 
King, left the Alien Enemy in the ſame condition 
as Other Alien enemies, after war proclaimed; 
who were here before under the general ſafe · conduct 
of the Laws. 

In which caſe the ſubjects had no liberty to ſeize 
either the perſons or goods of Alien enemies; but 
that power was reſerved by Law expreſly to the 

King. | | 
Which, beſides the authorities I have produced, 
expreſly appears by. Magna Charta, chap. 30. which 

rovides, that if the Merchant-ſtrangers be of a 
and which makes a war againſt us, and be found 
in our Realm at the beginning of the war, they ſhall 
be attached, without harm of body or goods, un- 
til it be known to us or our Chief-Juſtice, how our 
Merchants be intreated there. 


So that the diſpoſal of their perſons and goods 


was wholly in the King. And the liberty the ſub- 
jects had to intermeddle with foreign enemies, ex- 


tended only to ſuch who came here after a war pro- 


claimed. i 

By all which, the King's title to the lends, debts 
and perſonal eſtates of the Jews, after the King had 
determined their ſafe- conduct, by baniſhing them 
out of the Realm as Infidels, evidently appears; 
and thoſe dark Records refined in ſome meaſure 
Som their obſcurity, by the conſtant tenor of the 
Common Law, ptactiſed ever ſince. 

But doth not the making leagueswith, and ſending 
of Ambaſſadors to ſome Infidel Countries, argue that 
Infidels are not Alien enemies? No, certainly. 

But the practice of the Kings of England, and 
other Chriſtian Princes, fully argues the contrary ; 
for the making ſuch treaties, in order to trade, 
prom that no trade could be managed with them, 

ore-the treaty concluded. | 

My Lord Coke (who was of opinion that an Infi- 
del is perpetuus inimicus) yet agrees with other learn- 
ed men, that a league of peace, (which is only a 
+ ceſſation of all hoſtility) and a league of commerce 
(which amounts to no more than a reciprocal and 
general ſafe conduct to each other's ſubjefts) may 
be made with an Infidel Prince, 4 Inſt. fol. 155. 

But he is called perpetuus inimicus from the prac- 
tice of the Kings of England, and other Kings and 
Princes, not to make any leagues of friendſhip or 
alliance with Infidel Princes; whether reſtrained 
from making ſuch leagues by the Municipal Laws 
of the ſeveral Chriſtian Countries, or the general 
Rights of Chriſtianity, is not to my purpoſe to de- 
termine. ; 5 

But either a ceſſation of open hoſtility, or a ge- 
neral ſafe- conduct, by a treaty of commerce, binds 
up the ſubjects hands from intermeddling with the 
goods or perſons of Infidels. 

And therefore the Act of Navigation, that men- 
tions the goods of the Ottoman Country, makes 
nothing to the caſe. a 
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For by the treaty of commerce with the Ottoman 
Empire, they might be brought in, and by his ſub- 
jects before, under a general ſafe conduct. But as 
to the Mogul and other Indian Princes, there is no 
league of peace or commerce between them and 
the Kings of Exgland. 5 

Which makes the caſe of the Eaſt- India Com- 
pany ſtronger yet, than that of the Turky Com- 
pany. | 

Though. I conceive, that upon theſe princi 
I ava. © down Law ſtrong 83 OE 

And herein the caſe of the Eaſt India Company 
is particular, for the King hath made no league for 
them. 

But by the Letters Patent, hath given them ſpe- 
cial power to make war or peace, with any Infidel 
228 for the benefit and better advantage of their 
trade. | 

So that all other ſubjects are meerly precarious, 


and have no pretence of taking any advantage of 


any Peace made by the Company. 

So as to them, the Indians remain to all purpoſes 
Alien enemies. | | 

Having now ſhown, that all foreign trade de- 
pends upon, and hath been managed by leagues 
and royal licences, either by Letters Patent, or 
ſpecial Acts of Parliament; and 

That the King may prohibit generally, where no 
Act of Parliament hath intervened to the contrary; 
and the Common Law prohibits trade with In- 
fidels, and no Act of Parliament has provided for 


it. 

That that trade cannot be managed but by the 
Ae. . licence, in ſome ſuch manner as is directed 
by theſe Letters Patent to the Company. 

That the anſwers to all the authorities and argu- 
ments made uſe of by the Defendant's Counſet, 
which I have not anſwer'd, lie open for the autho- 
rity of the Taylors of /pwich caſe ; and the ſeveral 
other authorities of mechanick trades, and of inland 
merchandize, to which the ſubjects have a right by 
Common Law, make nothing againſt our caſe of 
foreign trade, and to an Infidel country, to which 
I have argued the ſubjects have no right, bue were 
prohibited. | 

The opinion of the Taylors in Tpfevich caſe, that 
a Patent to hinder trade at ſea is void; that gene- 
rally to hinder all trade at fea, is no doubt good 
Law; becauſe many licences then in being, and ſe- 
veral Acts of Parliament in many caſes had grant- 
ed liberty of trade, 

But in the ſame caſe the reſtraining of trade to a 


particular country, for which no Act of Parliament 


had made proviſion, is allow'd of in the caſe of the 
Greenland Patent. 

There was no authority produced, and I believe 
cannot be, that gives the leaſt countenance for li- 
berty of trade with Infidels, or to impeach the 
King's prerogative of prohibiting trade to foreign 
countries, whereto licence for trade hath not been 
granted by the King's Letters Patent, or by Acts 
of Parliament. 

The arguments drawn from the reaſon of the 
Common Law were two. 

Firft, From the liberty the ſubje had to go and 
trade into all foreign parts, for which were cited 
Fitzherbert and Dyer. 

That liberty, and thoſe authorities, I have al- 
ready examined, and ſhewed that the ſubject had 
no liberty, but was prohibited by the Common Law 
to trade with Infidel countries. | 

And 
5 


* * 
* 
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And the liberty to trade with foreigners in amity, 
was but a bare permiſſion, till the King prohibited. 

Secondly, The other ground inſiſted on was, that 
all ingroſſing of merchandize was unlawful at Com- 
mon Law: and therefore a Patent leading to au- 
thorize an unlawful ingroſſing is void, as a Mono- 
poly at Common Law, and declared ſo by 21 Jac. 

Here I will join iſſue with Mr. Pollexfen, and do 
admit, that if it be an unlawful ingroſſing, whether 
by the Common Law, or any Statute in force, the 
Patent will be void. 

And he muſt admit unto me, that if it be no un- 
lawful iogroſſing, it is no Monolopy at Common 
Law. 

As he did in his argument ingenuouſly admit, 
that if it were no Monolopy at Common Law, it is 
not within the Statute 21 Jacobi; ſo that the que- 
ſtion between us will turn _ this ſingle point : 

e 


Whether the ingroſſing the foreign merchandize 
of India, be unlawful ? a 


Upon what I have already ſaid, it appears it is 
not. For I have ſhown that the Common Law re- 
garded, and made proviſion only for merchandizes 
within the land; and though when foreign mer- 
chandizes came thither, they fell under the rules of 
the Common Law; yet the ingroſſing or ſole buy- 
ing of foreign commodities beyond the ſeas, and 
ſelling in groſs, or by the Merchant-Importer, was 
no offence at Common Law. 

Neither is there any Statute that makes it an of- 
fence at this day. | 

It is true the Statute of 37 E. III. cap. 5. prohi- 
bited Engliſo Merchants to ingroſs merchandizes. 

But the Merchant- ſtranger was not bound by that 
Law : and that Statute was the next year repealed, 
as to the Exgliſb Merchants, 38 E. III. cap. 2. And 
that at preſent the Law is, that any Merchant may 
buy in groſs, and ſell in groſs, appears by the reſo- 
lution of all the Judges, Mich. 39 & 40 Eliz. Co. 
3. Inſt. 196. in the chapter of ingroſſing. 

And the reſolution goes a ſtep further than the 
Merchant-Importer. | 

That any perſon may buy in groſs of the Mer- 
chant-Importer, and ſell by retail. 

And it follows by a clear conſequence, that if 
Engliſh Merchants in ſuch places, where by Law 
they have a right to trade, may ingroſs the commo- 
dity of the place without offence ; the ingroſſing 
foreign commodities of any place, where the ſubject 
cannot trade without licence, can be no argument to 
invalidate ſuch licence. a 

Becauſe ingroſſing of foreign Merchandize, by 
any Merchant-Importer, is no crime, but lawful 
for every trader. ; 

And then the conſequence of all ingroſſing, will 
be the raiſing the price of the commodity. 

Yet it being a commodity of foreign growth, 
and not ſuch as the Law hath any where determined 
neceſſary for the ſupport of lite, as victuals and 
ſuch like; | ; 

The Common Law hath no regard to the price, 
but leaves the Merchant free to make his advantage 
of his dangerous adventure. ; : 

The advantages that ſome ſubjects may receive 
by the trade, and others may be debarred from ; 
which are alike hazardous, and depend upon a mul- 
titude of accidents, are no meaſures of right or 
wrong, to paſs a legal judgment — 

But if the Company have a right to trade, and 
others have not, as I have argued, whatever their 
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advantage may be, which cannot be eſtimated till 
they have wound up their bottom : | 

The ingroſſing of the Indian commodities, can't 
be infected with the taint of a Monopoly, which al- 
ways ſuppoſes ſomething done againſt common 
right, which 1s altogether inconſiſtent with having 
a right due to the King. 

For it is of the eſſence of a Monopoly, according 
to the definition thereof propos*'d by Mr. Pollexfen, 
and taken out of My Lord Coke, viz. that it tends 
to reſtrain ſuch liberty and freedom the ſubject had 
before, or to hinder him in his lawful trade. 

So that every ſole buying and ſelling a commo- 
dity, if it be lawful, can be no Monopoly, in the 
legal ſenſe of the word; which is evident in ſeveral 
land commodities, where the ſole buying and ſel- 
ling is coupled with a right. 

The King may grant to farm his pre-emption of 
Tin, whereby the Grantee hath the ſole buying 
and ſelling, if he pleaſeth, of the whole commodity. 

Such a grant to Tidman a foreigner, was com- 
plained of in Parliament, 21 E. III. and prayed by 
the Commons, that no ſuch merchandize be ſold, 
but to the commonalty of Merchants, 

The King anſwers, that it was a profit belonging 
to the Prince, and every Lord may make his profit 
of his ownz 21 E. III. u. 29. | 

That this ſole right of buying and ſelling, was 
ever enjoyed, appears by the caſe of the Stannaries, 
4 J. Co. 12. fol. 10& 11. 

So of all Gold and Silver dug within the Realm, 
and of all royal fiſhes taken; the King and his 
Grantees ſhall have the ſole diſpoſal, or right of 
ſelling them. 

It is no juſt anſwer to theſe inſtances, that they 
are inheritances and rights veſted in the Dukes of 
Cornwal and the Crown : 

Which they may diſpoſe to whom they pleaſe. 
So is his prerogative of licenſing foreign trade. 
And as to the queſtion of a Monopoly, which im- 
plies a wrong in reſtraining the rights of others 
there is no difference between having a right exiſting, 
which may be granted, and having a power or pre- 
rogative to confer a right on others. 

For *tis the having the right to do the thing, that 
makes it no Monopoly. 

And therefore, if the King have a right to licenſe 
ſome of his ſubjects to do a thing, which other of 
his ſubjects cannot do, or are rightfully prohibited 
to do; whether the thing granted were before 
in eſſe or de novo conſtituted, it is all as one to the 
validity of the Grant: This is proved by the in- 
ſtance of Fairs and Markets. 

Whether anciently in the Crown, or de novo 
erected and granted to any ſubject, the caſe will be 
the ſame, as to the ſubjects ſole right of holding 
the Fair and Market excluſive of others. 

And rights conferred by the King's prerogative, 
are every whit as ſtrong as any right granted out of 
the Crown, which was before in eſſe there. 

So that the Pretence of an unlawful Ingrofſment 
and Monolopy being removed, by Mr. Pollexfen's 
admittance, tis not within 21 Jacobi. 

And it is plain, it is not within the words of the 
enacting part of the Statute, without the aid of the 
Proviſo: for it is expreſly limited to grants made, 
or to be made, for the ſole buying and ſelling, or 
uſing of any thing within the Realm. So that ic 
was only the liberty of the inland trade and traffick, 
to which the ſubjects had right before, that was 


fenced 
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| fenced and ſecured by this Statute. And this Pa- 
tent is not for the ſole buying of any thing within 


the Realm; and though the ſelling be here, yet 
ſuch ſole ſelling was, and is lawful, notwithſtanding 
any Law or Statute made, as I have ſhewn. 

And the Proviſo was only added, to manifeſt the 
plain intention of the Parliament, not to intermeddle 
with any juſt prerogative of the King, which he 
might and lawfully had exerciſed and uled for the 
benefit of his ſubjects. | 

Beſides, to put it paſt all ſcruple, this Company 
is within the expreſs words of the Proviſo. 

It was a Company in the reign of Queen Elizabeth 
and King James, as is recited in the declaration. 

And by their Charter 7 Jac. had the ſole trade 
granted, with the excluſive clauſes to others. 

And if the Parliament had not adjudged this 
Company, to be for the maintenance and enlarge- 
ment, or ordering of that trade, as well as the 
other Companies, they would undoubtedly have 
made a difference between them, upon that Charter 
of 7 Fac. 

For this very Parliament was inquiſitive into all 
illegal Patents, which in the leaſt tended towards a 
Monopoly. 

And if they had thought that Charter.ſuch, they 
would not have been tender of the point at that 
time. 

The objection made from the different managery, 
by joint and ſeparate ſtocks, is of no great weight, 
becauſe it touches not the queſtion of right; whe- 
ther a Company may have a ſole trade granted, ex- 
cluſive to others. 

For every Company draws a charge with it, which 
thoſe not of the Company are not liable to. 

And if the ſubject have a right to trade without 
being of the Company, he can be no more com- 
pelled to be of the Company, which manages and 


_ trades upon ſeparate Stocks, than of one which 


trades upon a Joint-Stock. : 

And the objection, that ordering of trade within 
the Statute, cannot be intended of licenſing of ſome, 
with excluſion of others, is of no greater force; for 
it could not be intended of any others. 

All the Patents for foreign trade before that time, 
and then in being, were Patents of excluſion of o- 
thers than the Company. 

And if it be well conſider'd, all the authorities, 
that allow there may be Companies erected for well- 
governing and ordering foreign trade, do admit, 
they may be excluſive to others; 

It not being poſſible that a foreign trade can be 
under any rule or government, by any Letters Pa- 
tent whatſoever, if carry'd on by perſons not ſub- 
ject to that rule and government. 

And it is evident, that no rule of any Company, 
binds farther than thoſe of the Company; and if 
every man, not of the Company, may trade, ſuch 
trade will not be under any rules made for the Com- 
pany, or by the Company. 

So that ſuch Patent will be only for keeping ſome 


ſew perſons within rule and government, but not 


at all of the Foreign Trade. 

Which of neceſſity muſt produce the ruin of the 
— and in all probability of the trade it- 
Elr. a 8 
For if others trade without limitation, diſcharged 
of all the rules of the Company, and not be liable 
to the charges and expences, whereby the trade 
muſt be ſupported; they may and will both under- 
ſell the Company, and foreſtall and anticipate the 
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Markets, than which nothing can tend more effec- 
tually towards the deſtruction of a trade, of that 
great concern both to King and Kingdom. 

Beſides, the Factories and Stock of the Company 
in foreign parts, are obnoxious and liable for all 
injuries committed, either to the Natives or Go- 
vernment of the place, by any Interloper trading 
without rule, by the general Law of reprizals. 

I will not further purſue the arguments of con- 
venience or inconvenience, but do reſt upon the 
right, which I have endeavoured to make out by 
theſe ſteps. 

Firſt, That the ſubject had no right to this trade 
at Common Law, as a foreign trade, but might be 
prohibited, 

Secondly, That no league or royal licence hath in- 
troduced or given ſuch general right. 

Thirdly, That foreign trade hath in all times been 
| licenſed and managed by the undoubted prerogative 
of the Crown, in licenſing ſome, and prohibiting 
others. And that in all caſes not provided for by 
Act of Parliament. 

And that ſuch Grants and Licences have received 
allowance in ſeveral Parliaments, 

Fourthly, That no Act of Parliament ever gave 
a general liberty of trade, much leſs to trade with 
Intidels. | 

Fifthly, That the Common Law prohibits this 
trade with Infidels, as with Alien Enemies. 

Sixthly, In the laſt place, I have applied anſwers 
to principal authorities and arguments made uſe of 
to impeach the Company's Patent. 

_ all which, I conclude the chief point of the 
Calc; 

Firſt, That the Grant to the Company, of the 
* trade to India, excluſive to others, is good in 

w. 

Secoudly, As to the ſecond point, whether the 
action will lie, admitting the Company have a 
right to the ſole trade there, by theſe Letters Pa- 
tent ; 

I ſhall ſpend but a little of your time about it. 

Becauſe if the Company have by Law the ſole 
right to the trade, the Law will give them a reme- 
dy to redreſs injuries done to their trade, for reco- 
very of their damages. 

Which is properly by an action of the Caſe, they 
having no other remedy to redreſs themſelves. For 
a proſecution for a contempt to the King, cannot 
be in ſatisfaction of the Company's damage. 

I ſhall therefore reſt that point, upon the autho- . 
rities already produced by the plaintiffs Counſel. 

I ſhall only apply anſwers to the objections made 
by Mr. Pollexfen. 

O. 1. Tis not alledged the Defendants had no 
licence from the King. | 

Anſw. The Complainants caſe is ſufficiently ſet 
forth, that they had the ſole trade to the Indies 
granted to them; and that the Defendant had 


notice thereof, and yet traded contrary to their 


Grant. 

If the Defendant had had the King's licence to 
come on his part by Plea, then the validity thereof, 
as againſt the Plaintiff, wou'd have come into que- 
ſtion ; but he reſts upon the licence, by Statute of 
15 E. III. | 

Obj. 2. They have ſhewn no ſpecial loſs or 
damage. 

Anſw. Neither need any be ſhewn, no more than 
in all other actions of the caſe, where the right of 
any perſon is injured, 18 Rep. 113. Marys caſe. 

of 


Ys 
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of a Commoner who hath no eſtate in the land, nor 
the ſole right in the profit apprender, comes not to 
the caſe; the Law denies ſuch Commoner liberty of 
bringing his action, without a ſpecial damage; to 
revent a multiplicity of actions, which upon the 
lame ground every Commoner would be intitled to. 
But otherwiſe it is, whereany hath the ſole Piſcary 
or Profit apprender ; after ſetting forth the ſpecial 


caſe, and wherein his right is invaded, a general 


declaration to his damage is ſufficient, and the exa- 
mination of the particulars will belong to the Jury. 
Och. 3. That the action is grounded upon the 
reſtraints in the Leters Patent; and that reſtraint is 
not abſolute, but upon pain of forfeiture of ſhips 
and goods. e 
An. The firſt part is miſtaken; for the action is 
KY upon the Grant of the whole, entire and 
only trade and traffick to the Indies, inforc'd with 
the King's covenant, not to grant licence to any 
others... 
And beſides this clauſe of the prohibition, there 
is a. diſtin&t clauſe of Grant, that none of theſe 
countries or places ſhall be viſited, frequented or 
haunted by any of the King's ſubjects, during the 
continuance of this Patent, which hath no penalty 
MODES Som he afion i gjotaded, pad if 
n theſe Grants ion is d, and i 
* — no clauſe of prohibition, the trading to 
theſe Infidels by others without licence from the 
ing, is enterprizing a trade not only againſt the 
prohibition of the Common Law, but the King's 


expreſs prohibition. | | 
But & action is not founded upon this clauſe, but 
upon. othet clauſes of conferring a right to the ſole 
trade. 


IT The authority cited by Mr. Pollexfen, as an au- 
thority in point, againſt the action out of 11 Rep. 
$8. and Rolls Abridgment, fol. 106. nu. 6. in Dar- 
cy's caſe, that admittin 
to Darcy, wero good 


importing foreign Cards, 


contrary to the Statute of Ed. 4. yet the action 


would not lie; reacheth not our caſe of a right con- 
ferred by the King's prerogative, and not of any 
diſpenſation from a penal Law. 

| Before the Statute of Edw. VI. every ſubject 
might import foreign Cards; the Statute reſtrains 
that liberty under penalty of forfeiture. | 
The difpenſation of one ſubjet from the Law, 
works no Intereſt but a bare exemption from the 


penalty. 
| Which in the caſe of Shaw and Hawes, was held 
could not be aſſigned over; and therefore Grants 
that are merely Diſpenſations, convey no Intereſt 
inſt any other ſubject, who is no otherwiſe re- 
ſtrain' d ſrom doing the thing, than by the Statute 

under a penalty. . 
But where the King by his prerogative may grant 
the ſole uſe of a thing, (as in caſe of new Iaven- 
tions) the Grantee hath an Intereſt ſufficient to ſup- 
an action upon the caſe, as Rolls is of opinion. 
he next Paragraph, fol. 106. zu. 17. That if the 
King grant that none ſhall uſe ſuch a thing, (where- 
of the King hath power to grant, ) but the Grantee, 
reſerving a rent, if another uſe it, an action upon 
the caſe will lie. | 
Which is a ſtronger authority in point for the 
act ion, than that of Darcy's caſe of a mere diſpen- 
ſation 1s againſt it. N 
| And therefore W proved the Grant of the 
e 


ſole trade to be good, the action is well brought for 
Ad pray Judgment for the Plaintiffs. 
Vor. VI. 
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Mr. V illiams's Argument. 


De termino 8. Michaelis, Anno Regns Regi: 
Car. Secundi, xxxvi. Annog; Domini 1684. 


The Eaſt- India Company againſt Thomas 
Sandys. | 


H E Queſtions in this Caſe, are two. 

1. Whether this Grant of ſole trading to 
this Company, excluding all others his Majeſty's 
ſubjects who are not members of this Company, or 


within the qualifications of this Grant, be a legal 


Grant ? | | 
2. Admitting it a legal Grant, if this action be 
e by the Company, againſt the Defen- 
t 


That this Grant is legal in all its parts, I do not 
find that the counſel that argued for it, have endea- 
voured to maintain. ; 

1 Mr. Attorney hath admitted in his argument, it 
nor, | 

That ſome parts of it are againſt law, is manifeſt, 
vi. it inflicts illegal penalties upon perſons offend- 
ing againſt it, by creating a forfeiture of their goods 
and merchandize, which ſhall be brought into the 
Realm; or any of the dominions thereof, contrary 
to this Grant. 

It alſo creates a forfeiture of the Ships; with the 
furniture thereof, wherein ſuch goods ſhall be im- 
ported or found; the one to the King, the 
other half to the 9 | 

It grants, That the offenders againſt it ſhall be 
impriſoned during the King's pleafure, and not to 
be delivered out of priſon until the offenders become 
bound to the Governor, in the ſum of 1000 l. at 
leaſt, that ſuch perſon ſhall not at any time after 
ſail or traffick into any places mentioned in the 
Grant, 

It gives the Company li to licenſe perſons 
to trade within the limits of this Grant; and that 
the King, his heirs and ſucceſſors, ſhall not, du- 
ring theſe Letters Patent, licenſe any perſon to ſail 
or trade there, 

In theſe things the property and liberty of the 
ſubjects, are put into the power of the Company; 
and they are to diſpoſe of the liberty and property 
to ſerve their own Company, and not the publick. 

If this Company may ſeize Goods and Ships, and 
impriſon the King's ſubjects, according to their 
Grant, they will have a greater prerogative over 
the ſubjeR than his Majeſty hath ; they have power 
to ſeize goods, and — 4 perſons, without trial, 
without legal proceeding, which the King cannot 
do; and I humbly conceive, cannot grant to any 
ſubje& or corporation. 

The Judgment upon the Canary Patent, which 
I ſhall have occaſion to mention more largely here- - 
in, by the opinion of all the Judges, damned the 

zenalties of that, agreeing in ſubſtance with theſe: 

he ſubſtance of this was admitted, at leaſt not de- 
fended, by Mr. Attorney General. — 

This Grant does not only give this 8 
dominion over the properties and liberties of the 
ſubject, and inveſt the Company with the preroga- 
tive of the Crown to licenſe men and ſhips to trade 
in theſe limits, but ir doth diveſt the Crown, the 
King, his heirs and ſucceſſors, of a high preroga- 
tive; That the King ſhall not licenſe, as I cake it, 
the King ſhall not trade in theſe limits without the 

— 2 Aaaa | licence 
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licence of this Company. For as this great and 
mighty Charter is penned, it doth not only inveſt 
the Company, but diveſt the King of his preroga- 
a + : : | 
Mr. Attorney and the King's counſel could not 
argue for the Company in this matter, without ar- 
guing againſt the prerogative of the King. They 
are of the King's counſcl that argued for this Grant, 
but tis not to be believed they were of the King's 
counſel, or friends, that drew it or adviſed it, 
We that argue for Mr. Sandys, argue for the 
King's prerogative : That the King, notwithſtand- 
ing this Grant to this Company, may licenſe Mr. 
Sandys, or any other ſubject, to trade in theſe li- 
mits; and it doth not appear upon this Record but 
Mr. Sandys hath the King's licence to trade in thoſe 
places ; he may licenſe any other ſubject to trade 


there, x 
And- that the King by his Grant cannot exclude 


himſelf of his prerogative. 
It will ſerve our turn, for the defendant in this 
caſe to avoid the plaintiffs action. If the plaintiffs 
ought not by law to have the ſole licenſing of tra- 
ders in theſe limits ; for the ſtinging part of their 
declaration is laid in this, That the Defendant traded 
without their Licence, | 

Fhere was greater care had to greaten this Com- 
pany, than to preſerve the prerogative of the King 
in this Grant ; and the prerogative is named in this 

caſe, to ſerve the 8 and not the King: 
and they that drew this Grant, did neither conſult 
the honour nor prerogative of the King, the liberty 
or property of the Subject, the trade of the King- 
dom, nor the law of the land: But their buſinefs 
was to greaten this Company, to the detriment of 
the King, the Law, and the Subject ; as I hope 
to make out in this cafe, 
In my way to the particular Queſtions in this 
caſe, I ſhall obſerve, 1. That the plaintiffs in their 
declaration do alledge, That they have eſtabliſhed 
and managed, and do mannage a great trade of mer- 
chandize to the Eaſt-Indies, with the inhabitants 
there, who at the time of the making the Letters 
Patent, were not, and ever ſince are not chriſtians ; 
but then were, and now are infidels, and enemies 
to the chriſtian faith. 

Vet they do not alledge, nor can ſay that theſe 
Indians are in enmity with the Crown of England, 
or that they are alien enemies to England. 

2. Tho? the preſent inhabitants ot theſe places are 
Infidels, and encmies to the chriſtian faith, yet it 
may be, and we hope there may be an univerſal 

converſion to the chriſtian faith; and we are taught 
by the Church to pray for it, and to uſe all manner 
of means to bring it to pals. 

Why may not theſe places, or ſome of them, 
become inhabited with chriſtians, as Spain and Por- 
tugal are now inhabited by chriſtians, where infidels 
did inhabit.about 2co years ago? 

3. This Grant doth not exclude a trade with in- 


fidels only in theſe places, but with all perſons in 
theſe places. 
I do not obſerve, that any of the Company's coun- 
ſel that argued before Mr. Attorney, have denied 
Engliſhmen the liberty of trading with chriſtians in 
any part of the world, without licence from the 
King. Herein I take him to be alone. 
4. They ſay, this trade cannot be managed but 
corpus corporatum. * | 
Vet have they an excluſion of all perſons, and 


bodies politick and corporate, to trade, or manage 
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a trade in theſe places without their licence; and by 
this means exclude the King from. conſtituting any | 
other company within the limits of their Grant, 
or in any part of it, which may be very neceſſary 
for the Government, and publick trade of the 
King. | 
I It may be, the Indians may inſiſt upon ſome 
ſuch Company to be inſtituted by the King, by 
fome treaty of commerce. ; 

Now hath the King by this means, not only ex- 
cluded his ſubjects from the trade of this Place; but 
he hath excluded himſelf of the liberty of making 


or conſtituting any other Company for trade or 


commerce, in all, or any of theſe places. 
2. Perhaps the government and good manage- 
ment of trade in theſe places, may in time require 
more companies to be inſtituted, in all, or ſome of 
theſe places; and the Company's counſel, except 
Mr. Attorney, are now arguing the King by his 
prerogative, out of his prerogative: | 
That the King had 1 enough to make 
this glorious Company the ſole traders, and mana- 
gets of trade in theſe places, and to exclude himſelf 
and his ſucceſſors, and all the reſt of his ſubjects, 
from this trade and management : | 
3. And by this means conſtitute a ſort of Repub- 
lick for the management of trade in theſe places, 
borrowing perhaps from Hamborougb and other re- 
publican places, the ways and methods of managing 
trade upon a common ſtock, in fraternities and com- 
panies; and by this experiment alter the conſtitution 
of England in the management of trade, by altering 
the nature of our Engliſh properties in our goods 
veſted and placed in perſons, and placing our pro- 
perties in companies and fraternities z and by fixing 
the myſtery of trade in companies, to the prejudice 


- of ſingle perſons; and may in time turn to ill ex- 


ample, and endanger the Government in its other 
parts, as well as the trade of England. ; 
The main queſtion in this caſe doth turn upon 
= poug of the King ; | | 
the King by his royal power may appropriate 
this trade in che Infidel 2 to ac ? 
Firſt, That the King hath power to do this, by 
the advice of his great Council the Parliament, is 
not doubted, So there is no defect or want of 
pu in the King to do this by the Law of Zng- 
nd, the exceptions in the Statute of 21 Fac. cap, 3. 
do except ſuch Grants out of that Statute, 
The queſtion is only a queſtion of the manner of 


doing this by the King. 


Secondly, Whether he may do it, without the ad- 
vice of his great Council in Parliament? | 

As there is no defe& or want of power in the 
King, fo there is no defect in the Law of England. 

Thirdly, But if there be a neceſſity or a conveni- 
ency to the doing of this for the Crown, or for the 
government, for the ſubject or for trade? 

Fourthly, It is not to be ſuppoſed but that the 
Lords and Commons in Parliament, will and ought 
to aſſent to ſuch a Grant in Parliament as much 


as the Privy-Council, or any other of the King's 


Council, are obliged to adviſe it out of Parliament; 
and it ought to be ſo preſumed by the conſtitution 
of England. | 
And I take this to be one of the Ardua Regni, 
which is a ſubject matter fit and proper for the con- 
ſideration and deliberation of a Parliament, and 
_ _— _ any Grant without them. 
e trade of England, the ty and liberty 
of the ſubject, the King's 1 Tonnage, 
| Poundage 
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Poundage and Cuſtoms, the prerogative of the King, 
are under great reſtrictions by this Grant. 

This work is too heavy for the pen of an Attor- 
ney, or Sollicitor, to put into a bill for the Great Seal, 
without the deliberation of a Parliament. 

The King cannot naturalize an Alien, but by Act 
of Parliament, the Law doth intruſt the King by his 
Letters Patent, to make Denizens of Aliens, but not 
to naturalize them. 

It may be too much for me to give the reaſon of 
this, why the King hath not power to naturalize 
Aliens, as well as to denizenize them. 

I humbly take the reaſon to proceed from the in- 
tereſt of the Subject, that the right of the Subject is 
immediately concerned in letting in Aliens to have 
the ſame right, liberty and freedom with Exgliſb 
ſubjects in England, and that this ought not to be 
granted to Aliens, not by the King under his great 
Seal, without the conſent of the Lords and Com- 
mons, the Repreſentatives of the Subjects in Parlia- 
ment. 

There may be high State-Policy, ſometimes to na- 
turalize an Alien, and that perhaps it cannot always 
wait the meeting of a Parliament, yet hath the 
Law placed this truſt in the King; to be exerciſed 
by the King, with the advice of the Lords and 
Commons in Parliament, and no otherwiſe. 

The right of every Engliſhman in his freedom of 
_ trade in theſe parts, is concerned in this Grant, and 
every Engliſhman not admitted to trade by this 
Grant, is excluded of his freedom ; and the King 
difables himſelf to licenſe any other Engiifs ſubjects 
to trade in theſe parts, 

If the King had made ſuch a Grant to Aliens, 
and excluded all his Engliſbß ſubjects from trading in 


theſe places, or if the King had granted only to his 


Iriſh or Scotch ſubjects, and excluded his Exgliſb 
ſubjects, had theſe been good Grants or legal? 

If the King has the prerogative, the Company's 
Counſel urge in this caſe, all this might have been 
done, and theſe grants had been legal, tho' excluſive 
of all his Eugliſb ſubjects. 

It is enough, I humbly conceive the King hath 
the prerogative of granting and conſtituting ſuch 
Companies, and making ſuch Grants in Parliament; 
and the Law allows no more in caſes of this nature, 
which concern the right of every ſubject in England, 
and therefore ought not to be taken from him, but 
by his conſent in Parliament. 

I think it may be admitted, the King may by his 
Great Seal, without the advice of the Lords and 
Commons in Parliament, conſtitute a Company for 
the good management of trade in theſe parts, or 
any part of the world: 

But he cannot, as I humbly coneeive, by any 
Grant under his Great Seal, totally exclude his ſub- 
- jets of their right and liberty of trading, in any 

upon the ſeas or beyond the ſeas. 

Rolls 1. Rep. fol. 4. The Taylors of Jpfwich 
caſe ; the King may grant a Charter for good order- 
ing of trade; this is for the benefit of the ſubject, 
2 Ed. III. Þriton's cafe. 

The good management of trade is for the benefit 
of the ſubject. 

I ſhall endeavour to maintain, that the ſubjects of 
England had a right to trade in theſe parts, before 
the making of this Grant, or the conſtituting any 
Company by the Crown in the Eaft- Indies, and 
without any licence from the Crown; and by con- 
ſequence = Grant appropriating this trade to this 
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Company, and excluding the reſt of the King's ſub- 
jects from their right and liberty of trade there, is 
an illegal Monopoly in trade, condemned both by 
the Common Law and Stature Law of England : 
and the Infideliſm of the Inhabitants of theſe places; 
is no bar or impediment to the trade and commerce 
of Engliſh ſubjects in theſe places, without leave or 
licence from the Crown, no more than in Chriſtian 
Countries: | 

That the prerogative of the Crown, to grant and 
iſſue out writs of Ne Exeat Regnum, againſt this or 
that ſubject, is no argument for this power to make 
ſuch a Grant as this, or to exclude his ſubjects from 
trading in Infidels Countries. 

The Ne Exeat Regnum, is a writ that may be 
granted by the Keeper of the Great Seal, without 
any expreſs warrant or command from the King, 
upon ſome ſuggeſtion, that the party may be re- 
quired to give caution not to leave the Kingdom; 
till he anſwers ſuch a ſuit or the like. | 

This writ is never granted without ſore ſpecial 
reaſon or cauſe in a particular caſe; the ſubject com- 
plained of, may appear in Chancery, and anſwering 
the cauſe, may diſcharge the writ. 

Such a Grant under the Great Seal, for ſome of 
the King's ſubjects to go abroad, and for the teſt to 


ſtay at home; I conceive, would not be good in 


Law. No parity of reaſon, becauſe the King ma 
by his writ of Ne Exeat Regnum, ſtay a ſubj 
from going out of the Kingdom; that therefore the 
King may by his Grant hinder him to trade out of 
the Kingdom. Men may, and do trade by theit 
factors and correſpondents, and do not ſtir out of 
the Kingdom; their perſonal attendance in theit 
trade in places remote is not neceſlary. N 

The ſubjects of 1 trading in mefchatidize; 
have, and always had a right to trade upon the 
ſeas, and beyond the ſeas, without licence from the 
Crown. 

That they had ſuch liberty to trade with all Chri- 
ſtian Countries, I do not find it denied by any of 
the Company's Counſel, but Mr. Attorney; he 
hath yielded ſomething the other Counſel have de- 
nied, and denied what others have admitted ; and 
in ſomething in his argument, he is, as I conceive; 
inconſiſtent with himſelf. | | 

That trade is as free to all men as the air, that 
the ſeas are like the highways, free and open to all 
paſſengers. 8. 

Grottus de Mari libero, Mare & littora Matis 
jure gentium ſunt communia. . 

Grotius de jure belli & pacis, cap. 3. par. 12. 
Illud certum en, etiam qui Mare occupaverit, Navi- 


- gationem impedire non poſſe inermem & innoxiam, 


quando nec per terram talis iranſitus probiberi po- 
teft, qui & minus eſſe ſolet neceſſarius & magit 
Cap. 3. Ad Reges poleſtas omnium pertinet, ad An- 

gulos proprietas. | 
Welwood's Abri t of Sea-Laws, in his epi- 
ſtle to the Duke of Lenar, and Earls of Nortbamp- 
ton and Nottingham; Lord-Admirals of England; 
Scotland, treland, and the Iles, he preſſes them to 
maintain the Nn due for the maintenance of 
the Admiralty, and the juriſdiction thereof; and 
that they would vindicate the fame, from all fort 
of encroaching and uſurping; but above all; the 
confervaney of the feas (as the chief point of the 
Office) requires ſecurity and fafety in common for 
all loyal ſubjects, traders on fea; | A -5 
By 
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By his opinion there's a community for all loyal 


ſubjects to trade on the ſeas, and not to be appto- 


priated to a few. | 2 

Britton, cap. 33. De Purcbaſ. he diſtinguiſhes of 
things corporeal and not corporcal, of things in 
common and things particular. 

Cbaſes communes ficome la meer, & le qr, & la 
ryvaille de la meer, droit ficome & de pecher en flos, 
& en meer, & en comunes elves, & ryvires, 

The King I admit hath a ſovereignty in the ſeas, 
and his ſovereignty in the Britiſh ſeas, is excluſive of 
other Princes. 

Mr. Jo. Burroughs's ſovereignty of the ſeas ; the 
King was Dominus utriuſque Reipublice when he had 
Normandy. | 

Julius Ceſar de bello Gallico, lib. 4. King Eqdgar's 
title, Baſileus omnium rerum, Inſularum Oceani, que 
Britanniam circumacent, cuntlarum Nationum, que 
infra eam includantur, Imperator & Dominus. Bar- 
thol. tractat. de Inſulis. 

Bal. de rerum Dominiis, videmus de jure gentium 

in Mari eſſe diſtinda Dominia ficut in terrd. Mare 
ipſum ad centum uſque milliaria pro territorio diſtinct a- 
que illius Regionis, cui proxima appropinquat, aſſigna- 
Far. 

I do agree that the King hath a prerogative in the 
ſea, and that the ſea is within the King's leigeance ; 
and that by this prerogative, Wrecks and Sturgeon 
and other great fiſh in the ſea belong to the Crown. 
Stat. 17 Ed. II. cap. 11. | 

And that the Statute de prerogativa Regis, among 
other things, does reckon Wrecks, Whales and 
great Sturgeons to belong to the King by his prero- 


ve. 
85 A0 that the King hath his old cuſtoms, and theſe 
royalties of Wrecks and great fiſh, by his conſer- 
vancy of the ſeas; Sir Henry Conſtablè's caſe, lib. 5. 
fol. 108. 5. 53. Ri. 2. pars 2. The King hath Tun- 
nage and Poundage, pro defenſione Maris. 

But the King hath not any prerogative that I 
meet with, to exclude the ſubject from the benefit 
of his right of community in the ſeas, as fiſhing 
and trade. 

As the King bath his ſoverignty upon the ſeas, and 
his ſubjects owe him leigeance there; ſo have they 
their rights and properties in and upon the ſeas, and 
they are not to be invaded. 

And the King hath the care and conſervancy upon 
the ſeas, and for his care, guard and conſervancy of 

his ſubjects, their ſhips and goods upon the ſeas, he 
hath his Tunnage, Poundage and Cuſtoms. | 

Rolls Abridgement, Tit. Prerogative. The ſubſidies 
of Tunnage and Poundage are granted to the King 
for the n of the ſeas. 

Stat. 1. Ed. IV. cap. 13. recites, that H. VII. 
and H. VIII. and other Kings, had granted to them, 
by the Commons in Parliament for the defence of 
the Realm, for the keeping and ſafe · guard of the 
ſeas, for the intercourſe of Merchandize ſafely to 
come into the Realm, and to paſs out of the ſame ; 
a ſubſidy of all manner of goods and merchandizes 
coming in, and going out of the Realm. | 
And if any one be en robbed by Pirates, 
or loſe his goods by misfortune, he ſhall ſhip as 
many more without paying Cuſtom. | | 

Stat. 1. Mary, cap. 18. and Eliz. 19. the ſame re- 


newed. | 

Stat. 45 Ed. III. cap. 4. And all rates and impo- 
ſitions upon ſhips, trade and traffick upon the ſeas, 
and beyond the ſcas, are laid by the King in Parlia- 
Tp * q 4 * 
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ment, and can't be laid by the King alone, by any 
prerogative out of Parliament. 3 Inſt. fol. 18 1. 
Commercium jure gentium commune eſſe debet, & non 
in Monepolium & privatum pauculorum queſtum con- 
vertendum, iniquum alios permiltere alios inhibere 
Mercaturam. - 

Dyer, fol. 296. 13 Eliz. That a ſubje& of Eng- 
land, being a Merchant, may depart out of the 
Realm without the Queen's licence, to live there, 
tho* not to merchandize ; and ſuch going out of the 
Realm is no contempt to the Queen, before a Ne 
Exeat Regnum, an expreſs prohibition or proclama- 
tion iſſue. | 

Stat. 5 R. II. cap. 2. Doth affirm this by the 
exception in that Statute. 

Dyer, fol. 165, & 296. agrees with Nat. Br. 
and ſays further, that no Merchant pays at the Com- 
mon Law, any Cuſtom for any wares or merchan- 
dize whatſoever, except three, viz. Wool, Wool- 
fells and Leather, expreſs for all Merchants, and 
confirmed by Stat. 5 R. II. cap. 1, & 2. : 

Rolls 1. Rep. fol. 4. Taylors of Ipſwich caſe, 
12 Fac. Banco Regis ; no trade mechanick or mer- 
chandizing, ought to be hindred by the King's Pa- 
tent in any ſort, but by Act of Parliament. 

9 H. III. cap. 30. A Charter to hinder trade at 
ſea is void z a Charter that only 100 perſons ſhall 
trade is void in itſelf; and he was Chief - Juſtice at 
this time. 2 Inſt. 57. The Patent to Greenland 
was allowed, becauſe the trade was found at the 
peril of the party's life, who firſt diſcover'd it. 

Taylors of Ipſwich caſe, where there is no new 
Invention, the King by his Charter cannot hinder 
trade. Furey 

The Patent to the College of Phyſicians, that no 
perſon ſhall practiſe Phyſick without their licence, 
would have been void, had it not been confirmed by 
Act of Parliament; yet this concerned not all the 
ſubjects of England: and is a myſtery, and the 
profeſſors thereof, fit to be approved by perſons of 
{kill in it. 

It may be admitted, that the King for ſpecial 
cauſes may prohibit this or that ſubject, perhaps, to 
trade in ſome certain places. | 

As the King may inhibit a ſubject's going beyond 
the ſeas 3 and if a perſon goes beyond the ſeas after 
ſuch an inhibition, it is a crime in the ſubject, for 
which he is puniſhable. | 

But it is hard to infer from ſuch particular inhibi- 
tions of particular perſons, to trade in particular 

laces or countries, or to inhibit particular perſons 
— going beyond the ſeas, to infer univerſally that 
the King may inhibit all his ſubjects to go beyond 
the ſeas, or that he may inhibit all his ſubjects ex- 
cept ſome few to trade. 

There is a great difference between an inhibition 
from the Crown, to this or that perſon to go be- 
yond the ſeas, and an inhibition for all perſons to 
trade, except ſuch a Company. 0 

This Grant imports a reſtraint upon trade, and 
upon the common liberty of the fobjects, for the 
benefit of ſome few of the ſubjects, without any 
benefit to the Crown, or ſecurity to the Kingdom, 
as in the caſe of Ne Exeat Regnum. . | 
The Company may licenſe aliens only, and ex- 
clude ſubjects. No truſt is placed in the Company, 
which the Law places in the Crown. pats 

For the allay that is offered to this excluſion of 
trading | for Exgliſumen, and Engliſb Merchants in 
theſe places 3 Br L344 £4 

Oh. 1. 


1684. 

Obj. That they are excluded only from trading 
in the Eaſt- Indies with Infidels, and the Inhabitants 
there, who are enemies to the Chriſtian Faith and 
Religion. 

And that it is for the common ſafety of the Chtiſ- 
ian Religion, that this is done to avoid the danger of 
corrupting and perverting Chriſtians to Infideliſm, 

I do not meet with any authority for this power 
given to the King. | 

But that Eugliſb ſubjects have the ſame freedom 
of trade with Infidels as they have with Chriſtians 
in places beyond the ſeas ; ſo they be not in enmity 
with the Crown of England. 

Michelborne's caſe, Brownlow 2d Rep. 296. that 
caſe hath been obſerved already to have no authori- 
ty, nor the Book authentick, and at beſt but ſome 
ſayings of my Lord Coke, in a matter not then in 
judgment before the Court, and that perhaps miſ- 
taken by the Prothonotary. 

I oppoſe to the probability of this ſaying, the re- 
port of the Taylors of Ipſwich caſe, in Rolls Rep. 
fol. 4. 12 Jac. The Lord Coke was then Chief- 
Juſtice of the King*s-Bench, and fays in the reſolu- 
tion in that caſe, that no trade mechanick or mer- 
chantable can be hindred by the King's Patent, not 
in any place, without an Act of Parliament; a 
Charter to hinder trade at ſea is void. 

How can this ſtand with what is publiſhed in 
Brownlow, that my Lord Coke ſhould ſay in the 
Common Pleas, before this time, that an Exgliſb ſub- 
ject cannot trade with Infidels, without licence from 
the King; and that he had ſeen a licence in the time 
of Edw. III. to that purpoſe? 

The reaſon given for that ſaying, is as weak, 
becauſe they are common enemies to the Chriſtian 
Faith. 

They may be enemies to the Chriſtian Religion, 
and not enemies to the Crown of England, or to the 
trade of England. 

Fhe Law denies trade and commerce only with 
enemies to the Crown, not with enemies to the 
Chriſtian Religion. 

It is ſufficiently obſerved already, by the Counſel 
that have argued on this fide, that there are treaties 
of trade and commerce between the Crown of Eng- 
land, and theſe places of Infidels; and that there 
are leagues and embaſſies between them. 4 Inſt. 155. 
allows leagues of commeree and trade and peace 
with Infidels. | 

And what may be the conſequence, to declare 
that to be Law, that they are incapable of the be- 
nefit of the Law of England, allowed to other Aliens, 
and that they are not to be protected from perſonal 
injuries by our Law ? 

12 H. VIII. 4. A Pagan beaten in England, can- 
not ſue, quia perpeluus inimicus. 

And to put them in the ſame condition with out- 
lawed and excommunicated perſons, how doth this 
- conſiſt with the common juſtice of Nations, or with 

the policy of trade in an Iſland ? | 

Obj. By Mr Sollicitor, 5 Inſt. fol. 32. 
eſs born in England, 
not dowable. 

Mr. Sollicitor hath cited many caſes and Records 
out of Mr. Prynne's Collections, and from the Rolls 
themſelves, how the Jews were treated in England 
in trade; what reſtraints and taxes were laid upon 
them by the Crown. 

I do not tak: it that any of theſe Records reach 
the reaſon of reſtraint of trade, impoſed upon Eng- 
Ii ſubjects by this Grant. 


A Jew- 
marrying a converted Jew, 
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There's no reſtraint but that Engi/h ſubjects 


might trade with Jews in their own countries. 

That Jews were uſed thus in England, is no ar- 
gument that the Eaſ-India Company may uſe Eng- 
lib ſubjects like Jews abroad in other Countries. 


St. Paul's firſt epiſtle to the Corinthians, cap. 6. 


reprehends the Chriſtians for going to Law one 
with another before Infidel Judges, who were their 
enemies; calling it a fault, and he ſpeaks it to their 
ſhame, that they would not rather receive wrong, 
or make Arbiters of their own to judge between 


the btethren, than to go to Law one with another, 
and that before unbelievers ; but there's no reproof 


to the Chriſtians for converſing or trading with In- 
fidels. | 7% 
4 Inft. fol. 155. Darcy and Allen's caſe, Moor's 
Rep. fol. 674, and 675. are Authorities for leagues 
and commerce with Pagans, which ſignify leagues 
of commerce with Infidels. | 
Lotd Coke cites ſeveral texts out of the holy Writ 
to juſtify it, out of the Books of Foſbua, Kings and 
Chronicles. IL 
If it be true, there was ſuch freedom of trade by 
the Common Law for all Zxglif ſudjects with In- 
fidels and Chriftians in all parts of the World, and 
that without licence from the King; | 
To reſtrain this freedom of trade to a Company 
of Engliſh ſubjects, excluding all others the King's 
ſubjects, from their ancient liberty and freedom of 
trade; I take to be a Monopoly, and comes with- 
in the deſcription and reaſon of the odiouſneſs of 
Monopolies, ſo largely argued by Mr. Pollexfen, 
that I ſhall not take up the time of the Court in re- 
peating what he hath ſaid, and I cannot add to it; 
Neither will I trouble the Court, with mentioning 
the authorities he hath cited for that purpoſe; but 
refer myſelf to the ſame authority in that matter. 
Yet I take it under correction, that it is fit to be 


very well conſidered, if this Patent be not a Mono- 


poly, and an ingroſſing and appropriating of trade 
to few perſons; which did belong and was com- 
mon to all Engliſhmen, tho* a licence from 'the 
Crown was neceffary for their exerciſe of this trade; 
yet every Engliſhman was capable of ſuch licence, 
and was intitled to ſuch licence from the Crown, and 
had a right to it, | 

Now hath this Grant put it out of the King's 
power to grant ſuch licences, and hath placed this 

wer, and the exerciſe of it in this Company, and 
by this means hath by this Patent granted and ap- 
propriated a trade to this Company, which was 
common to all his ſubjects; and hath given to this 
Company the ſole licenſing of traders in theſe parts, 


excluding all the ſubjects of England, which ſhall ' 


not be licenſed by this Company, to trade in theſe 
parts : I conceive this makes this Patent and Grant 
illegal and void ; N 
And makes this reſtraint in trade, which wag 
common to all with the King's licence, now pecu- 
liar to this Company ; and doth monopolize the 
trade and the means of trading, by placing it inl 
the ſole hands and power of the Company, even 


the ſole licenſing of traders ; and they I this 
þ fab * 


Grant licenſe Aliens only to exclude E 


My Lord Coke's deſcriptiom of M and 
Monopoliſts, Projectors and Propounders, - doth 
ſufficiently illuſtrate this, with refleQing upon what 


Mr. Pollexfen hath ſaid in his 
repetition of them to the Court. 


The 


argument, without 
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The Statute of Magna Charts declares the liberty 
and freedom Merchants haye to buy and ſell with- 
out reſtraint, by the old and rightful Cuſtoms, ex- 
cept in time of war, 


2 Inf.. cap. 29 & 30. Stat. g H. III. 30, Ni pub- 


licè probibentur, ſaith my Lord Coke, is intended a 
prohibition by Act of Parliament. 

Zelverton, 10 Jac, is of the ſame opinion with 
Lord Coke in his book about impoſitions upon 


trade ; as I have it from a Gentleman in our pro- 


feſſion. Vide bis Manuſcripts. | 

21 Fac. cap. 3. Declares all Monopolies to be 
againſt Common Law. Few | 

Zoke 11, Caſe of Monopolies, 84 Moar's Rep. 
673. ray, Darq's Grant for the ſole importing of 
Cards from beyond the ſeas, and ſelling them for 
twenty-one years, 44 Eliz. prohibited and judged a 
void Grant. 

Stat. 2 E. III. cap. g. confirms Magna Charta, 
for going and coming with merchandize to and 
from England, according to Magna Charia. 

E. fil. cap. 1. Damns all Charters to the con- 
trary, as illegal and oppreſſive to the people. 4 
E. III. cap. 2. confirms alſo Magna | Charta 25 
E. III. cap. 2. doth the ſame, and makes Letters 
Patent to the contrary void. 

11 R. II. cap. 7. 12 H. VII. 6. for free paſ- 
ſage, Sc. ſuch Letters Patent reſtraining trade have 
been purſued in Parliament, with hue and cry, in 
all Parliaments and Ages. 

O4j. This Grant is made to a Company for good 

overnment, and for the ordering of trade, and no 
onopoly, and it is within the Proviſo of the Sta- 
tute, 21 Jac. | 

Anſ. Allowed in Darcy's caſe by the arguments 
for that Grant, and if it be not for public good, 
the Grant is illegal. | 
If this Grant be neither good for the King, nor 
for the ſubject, nor for the trade of England; it 


cannot be ſaid to be for the publick good. 


It cannot be good for the King, for it reſtrains 


him in his prerogative, as you would have it the 
King bad power to licenſe every ſubject; by this 
Grant he hath excluded himſelf of all power of li- 
cenſing. He can licenſe no ſubject to trade in theſe 


arts. 
y The King ſuffers in his Cuſtoms and in his Navi- 


ion. 
The ſubject is excluded from trading in theſe 
- places, without the licence of this Company. 

Trade itſelf is reſtrained, for it is reduced and 
appropriated to a Company, and to few perſons, 
which was common to all the King's ſubjects. 

2 Inſt. fel. 57. Lord Coke's reaſon againſt it, for 
all the ſubjects are concerned in trade, therefore 

ht to. conſent to it in Parliament. | 

ho? they are a Company, they are not conlitu- 
ted by this Grant, to regulate and manage trade for 
- England, but for themſelyes and their Company, 
The heighteging, the lowering of commodities, 
the raiſing, the leſſening the rates of all the com- 
madities of theſe. places, the ingroſſing of all the 
trade of theſe places, is in their power and in 
their pleaſure. ; 

There are no rules or qualifications in this Grant, 
injoining to admit numbers into this Company, or 
directing or requiring their licences for this trade. 
They have the trade in themſelves without any 
check Or controul from his Majeſty or the Govern- 


ment; they are independent from the Government 


by this Grant, they are without appeal. 
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Obj. That they are a Company, and that this 
Grant to them, is within the exception of the Sar. 
21 Fac. cap. 3. 

Anſw. 1. Becauſe that exception doth not reach 
to Letters Patent made to Corporations, after the 
making of that Act. 

No words of ſaving to any Corporation, that 
ſhould be afterwards erected or granted. 

2. This Proviſo doth not make them better than 
they were before the making of the Act, onyl 
— them as they were before, and as it found 
them. 

If they were legal before, they continue ſo; if 


illegal, they are ſo notwithſtanding this Act. 


Obj. That many Grants of this nature, have 
been made to ſeveral Companies; to the Turky Com- 
pany ; Muſcovy and Hamborough Companies. 
Anſw. They do not trade in Joint-Stock, and 
monopolize as this Company doth z they do not ex- 
clude perſons from their Company, as this doth. 


Mr. Pollexfen hath differenced them at large. 


That there have been many Monopoly Grants in 
all ages from the Crown, appears by the Statute of 
Magna Charta, by other Statutes made in E. IIId's 
time, R. II. H. VII. and King James's time; and 
by the judgments given on Monopoly Patents in 
all ages. 

In the caſe of Monopolies. In the Tay lors of 
Ipwich caſe. | 

Peachy's caſe, 5 E. III. ſeverely puniſhed for pro- 
curing a licence under the Great Seal, that he only 
ſhould ſell ſweet Wines in London, &c. | 

Inſt. 3. fol. 181. Darcy and Allen's, Mar. Rep. 
44. Elia. Oppreſſion is older than the Law made 
to puniſh it; Monopolies are as old as the Laws 
made to puniſh them; it is no argument to juſtify 
injuries by their ages. 

Sir Arthur Ingram's Patent, 17 Car. II. for the 
Canary Company, granting them the ſole trade 
there. There are glorious recitals in that Patent, of 
2 to the King's ſubjects, and for the regu- 
lation of trade; making the Company a body poli- 
tick, that they ſhould have the ſole trade to thoſe 
Iſlands, excluding all others under pains and for- 
feitures, with a nan abſlante to the Statute againſt 
Monopolies; Judgment was given againſt this Pa- 
tent, Mich. 20 Car. II. 

11 Kep. fol. 54. Taylors of Ipſwich caſe, com- 
pare this caſe with the Company of Taylors caſe ; 
tor the good of Trade and Company, and the Or- 
ders and By-Laws fair and plauſible, yet damned, 
becauſe a reſtraint on trade. | 

The Company had the profit of the reformation. 
No other difference between the cafes, than that 
this is a mighty, that a petty Company. 

14 Car, II. cap. 24. That Statute provides, that 
perfons by having Stocks in this Company, ſhall 
not be adjudged traders within the Statutes againſt - 
Bankrupts, which is called by Mr. Sollicitor the 
Judgment of the Parliament for this Grant. 

Says Mr. Sollicicor, Sar. 14 Car. Il. cap. 24. 
takes notice of this Company, and that it is an ad- 
vantage to the Nation and Trade of it. | 

Stat. 29 Car. II. 1. takes notice of this Company, 
and taxes every Capital Stock in the Company at 
20 34. for every 1001. Capital Stock in the Com- 


pany. | 

Anſ. This Poll-Act taxes all Guilds and Frater- 
nities, Bodies Politick and Corporate; this doth not 
make them legal Corporations, Guilds or Fraternities. 


The 
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1684. 
The Judgment the Parliament had of this Grant, 
doth better appear upon the Journals of the Houſes 
of Parliament, of the complaints made to the Par- 
liament, that this grant was a grievance. | 
It is no new thing to mention proceedings upon 
Journals of Parliament: and the Judges take notice 
of them. Hob. Rep. & Rolls. 
And in a cauſe of this conſequence it may be pro- 
to adjourn it to Parliament, where it may re- 
ceive the Judgment of his Majeſty in Parliament. 
This will be a ſafe eſtabliſhment of the Law in 
this great caſe, which concerns the King's preroga- 
tive, the right of the ſubject, and of the whole 
Kingdom in the trade of the Nation. | 
It wilt meet there with a Judgment that will cer- 
tainly eſtabliſh ir, if it be for the Intereſt of the 
King and Kingdom; but if for the enlarging of 
this great Company, it will meet with the common 
face of projecting Patents, againſt the intereſt of the 
King and Subject. He 
It is a mighty argument. for the reputation this 
Patent had with the Parliament, and the opinion 
they had of ir, by taxing their Capital-Stock, at 203. 
per Cent. | 
So they do reputed Eſquires, at 5/. by the head. 
Sollicitors, - Attorneys, and oppreſſive Uſurers, 
have the like eſteem with this Act of Parliament. 
Slat. 3 Jac. cap. 6. This Statute is but declara- 
tory of the Common Law, and made to avoid que- 
ſtions and ſuits in Law; which might be occaſioned 
by Charters of impropriating the trade of Spain 
and Portugal, and then in making for the trade of 
France. | 
If the miſchiefs recited in that Statute, and the 
evils happeniog to England and the King's ſubjects 
be true, without all hefication 
Thoſe Charters mentioned in that Statute, and 
condemned by that Statute, were not only grievous, 
but illegal, and Monopohies. 
It appropriating the trade of theſe dominions to 
few Merchants, and excluding all other his Majeſty's 


ſubjects from the trade; | 

Debarring the King's ſubjects in England from 
that free and common tr which his ſubjects in 
Ireland and Scotland had; 

To the manifeſt = corre 1 of Maſters, Ow- 
ners of Ships, Mariners, Fiſhermen, * Clothiers, 
Tuckers, Spinſters, and many thouſands of handi- 
craſts men. 

The decreaſe of his Majeſty's Cuſtoms, Subſidies, 
and other Impoſitions. | 

The ruin and decay of Navigation. 

"The abating of the prices of our Wool, Cloth, 
Corn, and ſuch like commodities. * 

The enhancing of all French and Spaniſh commo- 
dities, that all Owners and Mariners, with divers 
others, ſhall be cut off from the ordinary means of 
maintenance, and preſerving their eſtates. 

And all French and Spamſb commodities ſhall be 
in a few hands; : l 

To the hurt and prejudice of all the ſubjects; 

therefore enacts, it ſhall be lawful for all his Maje- 


ſty's ſubjects in England and Wales, to have free li- 


berty to trade into, and from Spain, France and 
Portugal, in ſuch ſort as was accuſtomed at any time 
in his Majeſty's time, : 

Stat, 4 Jac. cap. g. Made to confirm the Charter 
to the Company of Exeter Merchants, upon ſingu- 
lar reaſons -recited in the Act of Parliament, de- 
claring the Srat. 30 Fac. cap. 6. ſhould not impeach 
that Charter, being for publick good. 


| The Great Caſe of Monopolies. * 
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Stat. 45 Ed. III. cap. 4. That no impoſition ſhall 


3 


be charged upon Wool in no ſort, without the aſſent 


of the Parliament: this Stat. was not made out of 
neceſſity, for it was the Common Law; yet it was 
thought fit by the Parliament at that time; to declare 
the Law by an Act of Parliament. 

Stat. 1. H. IV. cap. 16, 17. Againſt Letters Pa- 
tent made to ingroſs trades, Ge. 

So ancient was the Monopoly, and ingroſſing of 
trades by illegal Eetters Pos: SE 

When illegal things turn to a grievance, *tis uſual 
to ſuppreſs them by Acts of Parliament, and not to 


leave their Judgment to the ordinary Courts of Ju- 


ſtice, without declaration firſt had in Parliament. 

Stat. 21 Fac, cap. 3. This Statute takes notice, 
tho* the King's Diſpoſition, Judgment and Declara- 
tion was, that all Monopolies were againſt Law; 
and that no ſuitors ſhould move for ſuch Grants, yet 
upon miſinformations and untrue pretences of pub- 
lick good, many ſuch Grants have been unduly ob- 
tained, and unlawfully put in execution to the great 
grievance and inconvenience of the ſubje&, contra 
ry to the Laws of the Realm. 

For the avoiding whereof, that Statute is made 


againſt all Grants to any perſon or perſons, bodies 


politick or corporate, of any Monopoly; and de- 
clares the ſame illegal. 7 | 
the deſcription of 


This Statute doth quadrate with 
a Monopoly. 8 a 
So doth the Eaſt-India Company's Charter in all 
its points and parts, and in the exerciſe of it, qua- 
drate with theſe Monopolies, and their deſcriptions 
in our — and Caſes; N N 
With my Lord Coke's "_—_—_ of a Monopo- 
ly, in his 3d Inf. cap. Monopolies. | £ 

If Mr. Sandys be pictured in Mr. Atto 
gument, I take it the Zaſt-India Charter is 
in this Statute. 

The Act of T 
ſays, The Commons in Parliament repoſing truſt and 
confidence in your Majeſty, in and for the 
of the ſeas, againſt all perſons intending, or that 
ſhall intend the diſturbance of your Commons, in 
the intercourſe of trade, and the invading of this 
your Realm ; give and grant for every Tun of 
Wine of the growth of France, that ſhall come in- 
to the Port of London, by your. natural-born ſub- 
Jes, 47. 105. by ſtrangers and aliens, 61, 

The like notice taken of Poundage, 
by ſubjects and aliens. 

Fol. 67. Rates in Wares, Silks imported in Shi 
Engliſh-built, directly from the E2ft-Indies, the 
— weight containing ſixteen ounces; Subſidy 

= 15 4. N 0 

f the Manufacture of [aly, imported from 

thence in Engliſþ-buile Shi _ pound weight 
containing ſixteen ounces ; Duty r/. 135. 4 d. 

This Act diſtinguiſhes between Subjects and Alien 
Importers, between 8805 and Foreign Ships, not 
between the Eaſt· India Company only, and Aliens: 
ſhall this Law made for 


piftured 


be now appro- 


priated to this Company, and the reſt of 


—_— by this Grant againſt this Statute ? | 

is Law is made for all the King's ſubjects a 

cheir Engk/b-built Ships. 2 * 
The conſideration of this Subſidy moves from all 


the ſubjects, the Grant is by all, and the benefit 


ought to be for all the ſubjects of England. 

The Law is the ſame as to foreign Importation 
from the Indies, as to importation from Jay, to 
which this Company doth not pretend. 

The 


's ar- 


and Poundage, 12 Car. II. 


to be paid 


or places of loading them, in any 
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The Act for incouraging and inereaſing of Ship- 


ping for Navigation, 12 Car. II. the beſt Law, that 


ever was made for Exgland in that Parliament, ex- 
cept the Laws for the prerogative : 

The Proviſo in it follows: Provided that this 
Act, nor any thing therein contained, extend not, 
or be meant to reſtrain the importing of any Eaft- 
India- commodities, laden in Engliſb-buile ſhips; 
and whereof the Maſter and three-fourths of the 
Mariners at leaſt are Engli, from the uſual place 
part of the ſeas, 
to the Soutbward or Eaftward of Cabo Bona Speran- 
za, although the ſaid parts be not the places of their 

rowth. 
| This Law made for the increafe of Eugliſb Ship- 


Ping and Navigation, doth this Company invade 


and appropriate this Shipping and Navigation to 
themſelves, by excluding all other Engliſb ſubjects. 


Is this for increaſe or decreaſe of Engliſh Shipping 
and Navigation, to confine it to few hands, exclu- 


ding many ? a 
I here is neither common nor Statute Law can 
hold this Company. 4 | 

I hope the Judgment of this Court will bind 


them; and that this Act of Parliament will prevail 


againſt this Company. 

The Proviſo 5 for all Engliſhmon to carry in al} 
Engliſþ-built Ships, any Eaſft-India commodities 
brought from Infidels. 

y, and the Ships 


The Charter ſays, this 

and their men ſhall only carry; which ſhall prevail, 
the Act of Parliament or the Charter? Theſe laſt 
mentioned Acts of Parliament diftinguiſh between 
Subjects and Alien Importers, between Engliſh and 
Foreign Ships. 

Not between the Eaſt- India Company only, and 
Aliens : ſhall theſe Laws made for England, be now 
appropriated to this Company ? 

Shall they have the benefit of it? Can the King's 
Grant take from his ſubjects, the advantages — 
by Acts of Parliament, and appropriate to s 
what is granted to all? 

[ crave leave to obſerve ſome things, by way of 
anſwer to Mr. Attorney's poſitions and inferences in 
his argument yeſterday. | 
Ne diſtinguiſhes between inland and foreign trade, 
he did allow the ſubject the benefit of a home trade 
without reſtraint. l e 

That the Huſbandman might plough. 

That one Exgliſbman might privately fell to ano - 
ther by the Common Law, without licence from 
the Crown. | 
. Yet one ſubject could not buy, fell, or trade with 
another publickly in an open fair or market, without 
licence from the Crown, and —_— — — 
tion of the peace, to prevent publi lies an 
meetings: And that no Fair or Market could be 


kept, but by licence from the Crown. 


I thiok there are Fairs, Markets, and Cor- 
porations in England by preſcription, their be- 
ginning is not known, and ſuch are allowed by 
Law 


And preſcriptions are. compared to the head of 
Nile, which could never be diſcover'd. 

And that ſuch ancient preſcriptions are as an- 
cient: as the Grants of Kings or Inbabirants in the 

And for foreign trade: He laid it down for a po- 
fition, that no ſubjeft could trade abroad without the 


King's licence in any part of the Chriſtian World. 
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36 Car. II, 
I do not find any authority for this, practice is 


againſt it, 


- The reſt of the Counſel that argued for the Com- 
pany did not inſiſt upon it; nay, they did ſeem to 
admit a trade for Engiiſh Merchants with Alien 
Chriſtians, without the King's licence. 

This is againſt the authority of F. N. Br, 85. 
Dyer 165, 296. againſt Lord Coke's opinion, Rolls 
Rep. Taylors of Ipſwich, Stat. 9 H. III. cap. 3o. 
Magna Charta, 2 E. III. cap. 9. 18 E. III. cap. 3. 
25 E. III. cap: 2. 38 E. III. cap. 2. 5 R. II. cap. 
2. 12 H. VI - 16, . | 

Stat. 26 H. VIII. cap: io. Raftall 566. which 
gives the King for a limited time, power to licence 
trade and traders in ſome meaſure; in ſome parts, in 
tome commodities. Vide the Statute, 

His diſtinction for Merchants to trade, without 
coming to the ſtaple: and therein he diſtinguiſhes 
between Merchants and Traders, who are obliged 
to come to the ſtaple: | VB 

What warrant hath he for this diſtinction? The 
prayer of the Commons to the King in Parliament: 
the petitions of Merchants to the King: the 
King's reſtraint of Merchants in their trade, not- 
withſtanding Acts of Parliament: the continuing of 


the Staple, notwithſtanding Acts of Parliament 


ſeeming to the contrary, give him a handle for this 
argument. 

I H. V. 7. The prayer of the Commons to the 
King, to ſend foreign Merchants out of the King- 
dom: the King's anſwer, Roy advifſera. 2 H. V. 


Z- Thoſe were Bills in Parliament preſented to the 
Kivg for the royal aſſent; ſo were many of the 
Rolls of thoſe Ages, preſented to the Kings for their 
royal aſſent, eſpecially in things which any way con- 


cerned the King in his ve. 

The — — their rights in 
their Bills, but by Petition claim their right. | 
Such anſwers of Roy adviſera, are no argument 

againſt the right of the ſubject. 

Neither is the petition or prayer of the Commons 
in — in any matter = is their right, to 
the Crown, any argument againſt their right. 

This was the uſual method, and ancient courſe-of 
preſenting Acts of Parliament to the Kings, - ef] 
cially in Rich, I's time; H. IV. and part of H. V. 
then corrected upon ſome complaints in Parliament, 
tempore H. V. and H. VI. which may be read at 

in the Rolls of Parliament. 
t is their uſual way to ſecure their rights thus, ſo 
is the Petition of right in Car. I. 

The Prince's ak Co. Tit. 8. fol. 19. ſhews the 
various forms of Acts of Parliament, in the ſeveral 
reigns of Kings, ſometimes by way of Grants, Sc. 

That the Staple did continue till loſt, by the loſs 
an . 

Stat. 2 E. III. cap. g. 3 
the ſeas, and on this fide the ſeas, ordained by Kings 
in times paſt, and the pains thereupon provided 
ſhall ceaſe, Ec. : 
N Statute took away the Staples ſet up by the 

1NgS. e | 

But there wis a ſet up by A& of Parlia- 
ment, and reformed and altered by ſeveral Acts of 
Parliament, did continue notwithſtanding the Act 
of 2 E. III. . | 
But Engl; Merchants are not within any of thoſe 
Statutes, or the meaning of them. | 


And 
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And I do not find that Mr. Attorney gives any 
account how theſe Staples were taken away by Law, 
but vaniſhed at the taking of Calais; he hath not 
told us the beginning pr ending of the Staple by 
Law, I know no common Law for them, or his di- 
ſtinction. ; 

Rolls Abr. Prerogative, Title Proclamation, pl. 6. 
27 E. III. by the, Statute of the Staple, it was or- 
dained, that Merchants Aliens might bring from be- 
yond ſeas, merchaadize of the Staple, but not Mer- 
chants Denizens. 

Becauſe Merchants Denizens doubted to be im- 

ached in time to come for their merchandize, 
which they paſſed by virtue of ſuch Grant and Pro- 
clamation, foraſmuch as they were made out of 
Parliament, 


Ideò it is granted in Parliament, 34 E. III. cap. 2. 


Stat. 5 R. II. cap. 2. This Statute prohibits the 
exportation of Gold or Silver, and that no perſon 
other than Lords and great Men of the Realm, true 
and notable Merchants, and the King's ſoldiers, go 
out of the Realm, without the King's licence. 

This is declared to be after publication of this or- 

dinance, which implies ſuch licence was not neceſſary 
before the mak ing of this Statute. 
' Mer. Attorney was pleaſed to allow, licences to 
particular perſons to trade were not revokable ; but 
Companies having ſuch licences may be diſſolved by 
Quo Warrants. 

Therefore more ſafe to fix trade in Companies 
than perſons. 

Then doth this Charter do the greater wrong to 
particular perſons, who by Law may have ſuch li- 
cences which cannot be taken from them. 

And it doth not appear, but Sandys hath ſuch li- 
cence, or may have, and ought not to be reſtrained 
therein by any Grant. 

Mr. Attorney did turn this matter upon a queſtion 
of fact, which will, or will not make this Company 
and their Grant a Monopoly : - | 

Viz. Whether this Company and their Grant be 
a 7a good and advantage to the trade of Eng- 
land? © 

This is a matter not to be decided in this Court, 
I ſuppoſe, and we cannot come at this queſtion in 
this caſe ; therefore not fir, ſafe or wiſe to determine 
the Law in this caſe, till the fact be cleared and ſet- 
tled, and that in ſuch a Judicature where this que- 
ſtion may be determined and ſettled, and the Law 
thereupon declared and eſtabliſhed. 

It appears to the Court, there are many illegal 
things in this Grant, 

That the Grant is a reſtraint to the trade of Eng- 
% Merchants. 

That it is a new Grant. 

That it may be dangerous to eſtabliſh ſuch Grants 
by Judgment in a Court of Law. 

That there are ſome things in the Canary Patent, 
in Darcy's Patent, nay, inthe Patent for ſweet Wines, 
that were commendable and uſeful ; yet that little 
good did not prevail, but the whole periſhed, and 
was poiſoned in the Monopoly of thoſe Grants. 

It is ad viſeable how this Court, in this action, can 
adjudge for the Plaintiffs upon this Record, where 
the whole Grant is ſet forth upon Record in plead- 
ing z and it appearing to the Court, that ſome parts 
of this Grant are manifeſtly illegal, and may occaſion 
oppreſſion to the ſubject, and that the beſt parts of 
this Grant are doubtful, if good or uſeful for Eng- 
land, or the trade of it : 
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It cannot a r upon this Roll, for what part of 
this Grant, che Court ſhall adjudge for the Plaintiff, 
and againſt the Detendant. 

And it cannot appear what part of it doth appear 
to the Court to be illegal. | 
This may turn to a precedent for the whole Grant 
in after-ages, ſince we Judge by precedents : And 
this precedent may occaſion more Monopoly-Pa- 

tents, and this Judgment give them ſanction. 

As for the ſecond point in this caſe ; whether this 
action be maintainable by the Company againſt the 
Defendant Sandys, admitting their Grant to be good: 

1. To allo ſuch an action in a Court of Law for 
this Company againſt a ſingle ſubject, will be to give 
them opportunity to ruin any ſubject, that ſhall op- 

ſe them in trade. | 

They that are too great for all other Companies 
in England, muſt be too ſtrong for any private ſub- 
ject in conteſt. | 

2. If their Grant be a legal Grant, they have ſuf- 
ficient pains and penalties in it to reduce any perſon 
to compliance with their Grant, without the aid of 
actions in Weſt minſter- ball. | 

And the Grant which makes them a Company, 
and doth conſtitute them and their power, doth di- 
rect the remedies, ways and methods to ſupport and 
maintain them in their power and Company, in all 
the things granted them; and there being no remedy 
given them by action, I think it may be hard to 
adjudge, that an action will lie for them in this caſe, 
againſt the Defendant. 

In caſes of new Injuries created by Grants, or by 
Act of Parliament, and remedies created to repair 
ſuch injuries in the Grants and Acts that create 
them, ſuch remedies are to be purſued, and not new 
remedies to be given in Courts for ſuch new-created 
Injuries. | ; 

This is an action brought upon the Grant, where 
no ſuch remedy is provided by the Grant, and other 

ties are 4 by the Grant. | 

The Grant directs and gives forfeiture of all the 
goods imported againſt it, and the Ship wherein 
they are imported ; but the Grant doth not expreſs 
the offender to anſwer damages to the Company, 
which is required by this action, and no ſpecial da- 
mages are laid in the declaration. 

This is like a penal Statute, which creates an of- 
fence, and adds a penalty. 

The party ought to ſye for ſuch penalties, and not 
to ſue for damages in an action upon the caſe, | 

This may be the caſe upon the Statute, 2 E. VI. 
for tithes, it gives debts and no damages; fo the 
caſe doth not lie upon that Statute, 

Upon the Statute for forcible entries, and upon 
all other penal laws, which give penalties by ſingle, 
double, or treble damages ; 

It was never practiſed to bring actions upon the 
caſe, upon ſuch Statutes, unleſs in Darcy's caſe, 
which action miſcarried, Moor 67r. 

I humbly conceive this action is not like actions 
upon the Cuſtom of London, or upon Duties to the 
City of London, which have been brought by way 
of Indebitants for the duty. | | | 

In all theſe caſes there was a certain duty created 
by the Grant, Cuſtom or Chatter, which made the 
party Debtor to the Corporation ; but in this cafe 
here is no duty created. 1 

Only an injury declared, and a penalty directed, 
which ought not to be turned to an action upon the 
caſe, in my opinion. 
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I hope the Court will not make a precedent, for 
the Company to multiply actions, againſt all perſons 
that they conceive to be interlopers or aggreſſors 
upon their Grant, Company or Trade. 

There is no ſpecial damages laid in the declaration 
to accrue to the Company: 

Only in general, that the Defendant, contrary to 
the form and effect of theſe Letters Patent, did trade 
within the limits of their Grant, without licence of 

the Company, with a Ship called the Expectation, to 
the prejudice of the Company. | 

Williams's caſe, 2 Co. 5. fol. 52. Defendant being 
Vicar of Alderbury in Com. Salop. is obliged by 
himſelf, or his Chaplain, to celebrate divine ſervice 
at Moolaſton, and within the pariſh of Alderbury 
every Sunday, and to adminiſter the ſacrament to 
the Plaintiff, his ſefvants and tenants within his ſaid 
Manor, time out of mind: 

And that the Defendant had not celebrated 
divine ſervice, or adminiſtred the ſacrament to the 
Plaintiff, his ſervants and tenants for a certain time, 
ad damnum of the Plaintiff. Non cul. pleaded, ver- 
dict for the Plaintiff, moved in arreſt of Judgment, 
that an action upon the caſe doth not lie. Had this 
been a private Chapel for himſelf and family, an 
action upon the caſe had lain; for then no other per- 
ſon could have brought an action but himſelf, his 
| ſervants could not. 

But in this action, his tenants might bring their 
actions. | 

Which may occaſion multitudes of ſuits, for one 

de fault in the Plaintiff. 

The ſame may happen in this caſe; every Mem- 
ber of this Company may bring the like action a- 
gainſt this Defendant. 

And as in that caſe the Plaintiff had his remedy 
in the Eccleſiaſtical Courts; | 

So hath the Company their remedy, as the King 
had agairſt offenders, in trade without licence. 

If licence was neceſſary by Law, by contempt to 
his royal prerogative, or proclamation : 

Compare it to the caſe of a nuſance in the high- 
way, no action lies for it, without ſpecial damages. 

They do not aver in the declaration, that this 
- trade cannot be managed without their Company. 

If there be any legal puniſhment provided for 
ſuch offenders, ſuch puniſhments are to be purſued, 
and not new remedies by actions created, to the 
grievance and oppreſſion of the ſubject. 

Darcy and Allen, Action on the caſe, brought by 
Darcy againſt Allen, for ſelling Cards, contrary to 

his Patent ; Judgment pro Def. 

- Williams's caſe, 5 Co. p. 72. Mary's caſe, lib. g. pub- 
licum damnum is not to be reformed by action upon 
the caſe, but by publick proceedings, by indictment: 
or the like caſe lies pro privato damno. 

The proceeding of the Company in this action, 
is ſuppoled to be to right the publick in the name 
of the Company; not for the reparation of private 

damage, but to repair the publick in their Com- 


Pei Company is in the nature of the late fancy'd 
Cuſtodes Libertatis Angliæ; a notion to ſerve the 
publick, as they would have it; 

And not to be uſed to recover damages for private 
injuries, but to ſupport and ſave the trade in pub- 
lick actions. | 

This Charter reſtrains the King in his prerogative, 
the Kingdom in its trade, the ſubjects in their free- 
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dom to trade; the King is concerned in his revenue, 
the ſubject in his right in this queſtion. 

What the Com pany cannot accompliſh by the 
forfeitures, powers and penalties of their Charter; 
they deſign to eſtabliſh by the Judgment of the 
Court, in this action for the Company. i 

I know the Juſtice of this Court is ſuperior t 
this Company, and it is placed in laſer and better 
hands than trade or regulation of it in the Company 
for England. 

I therefore pray your Fudgment againſt the 
Company, and their action, for the De- 
fendant. 


Term. Hill. 36 & 37 Car. Il, 

This Term the Judges * delivered their opinions 
ſeriatim in this great cauſe. Malcot was but ſhort 
and his reaſons being included in thoſe of Holloway's, 
Sc. who ſpoke after, I have omitted them, to avoid 
repetition. 

Holloway ſaid, all might be reduced to one ſingle 
point, which was, whether the Charter granting a 
ſole trade to this Company, excluſive to all other, 
be good ? | 

That this was a great point, both in regard of 
the King's prerogative, and the People's liberty. 

He divided all trade, ut ſupra was done per Satw- 
yer, Attorney-General. 

Foreign trade with Chriſtians, hath been opened 
by ſeveral Acts of Parliament; and at Common 
Law *twas an inherent prerogative in the Crown, 
that none ſhould trade with foreigners without the 
King's licence. And the King having this preroga- 
tive at Common Law, an Act of Parliament is ne- 
ceſſary to diveſt him of it? which none hath done 
but to ſome particular places. 

Michelborne's caſe, cited by thoſe that argued for 
the Company, hath not in any ſort been anſwered by 
the other ſide. | 

This is a trade not to be carried on but by a 
Company; and none can erect a Company but the 


ng. 

The King hath the ſole power of this trade, as 
of war and peace; and by declaring a war, he may 
determine a publick trade, tho” ſettled by Act of 
Parliament. 

No Parliament ever look'd on this as a Monopoly, 
nay, ſo far from it, as in the 14 Car. II. cap. 24. 
this Company, Sc. are ſaid to be an advantage to 
the publick; and that Act was made, that the per- 
ſons of this Company, &c. ſhould not be diſcou- 
raged in thoſe honourable endeavours, for promoting 
publick undertakings ; then how can this be a Mo- 
nopoly ? | 

t never hath been queſtioned as ſuch by Parlia- 
ment, though they have look'd narrowly into the 
King's prerogative, even to the queſtioning ſome 
things that were his undoubted right; and concludes 
pro Quer. | 

Withins, Here are two points; 

Firſt, Whether Letters Patent giving a ſole trade 
to a Company, excluſive to others, be good ? 

Secondly, Whether, in caſe if they be good, an 
action lies? | 

He thinks there is but one queſtion, and that 
whether the action will lie or not, as the Company 
hath an intereſt or not. For if they have an intereſt 
by theſe Letters Patent, then the action will unque- 
ſtionably lie. . 

The 


— 


223, 224, 225, 226. 


8 9 +. 


1684. 


The caſe depending ſolely on foreign trade with 
Infidels, he Nat apply to that, and not meddle 
with inland trade. Ji 

'Tis a great point as to the King's prerogative, 
and the people's liberty. 

Firft, He takes it, that by the Common Law the 
King has a prerogative to reſtrain all his ſubjects 
from going beyond ſea, as F. N. B. 85. *Tis true 
F. ſays, every ſubject may go out of the Realm to 
merchandize, &c. but that is to be underſtood, he 
ſhall not be puniſh'd for ſo doing, but the King 
may prohibit him, as appears by the ſame Book; 
and that three ways, (i. e.) by the Great Seal, the 
Privy-Seal or Signet, or by Proclamation. And 
tho? in Dyer '165. cited by Mr. Wilkams, tis ſaid, 
that before R. II. ſubjects may go beyond ſea, yet 
tis there agreed, the King may prohibit; and a 
quere is made, if a going over without a licence be 
not a contempt, though there was no prohibition. 
Afterwards in the ſame Book 296. *tis holden ſuch 
departure before expreſs prohibition is no contempt; 
but all the Books ſay, when there is a prohibition, 
then it is a contempt. 

As none may go againſt, or without the King's 
licence; ſo if they are gone, the King may recal 
them, as appears by Dyer 375. : 

Tis objeed, the King — prohibit ſome parti - 
cular perſons by writ; but he cannot prohibit all 
his ſubjects. | — 

Anſwered, There are ſeveral ways of prohibit- 
ing by writ, which is directed to particular perſons; 
and by proclamation, which is general, 

And all the King's ſubjects are bound to take 
notice of the King's Great-Seal and Privy-Seal. 

Secondly, The King hath the controuling power 

over all trade with Infidels; he may ſay, over all 
foreign trade in general: he faith, Michelborne's 
caſe goes farther than Fiizberbert's N. B. and he 
hath not heard any authority offer'd againſt Micbel- 
borne's caſe, as to trade with Infidels; and the opi- 
nion in that caſe ſeems to be given upon ſuch a que- 
ſtion as this. So that it is the judgment of the Court 
in a like caſe, for he who was then Chief-Juſtice 
deliver'd it, and none of the Court oppog'd it. 

The prerogative'of making leagues is in the King, 
and he may make them as he pleaſes ; then it wou'd 

-be hard, the Law ſhou'd give the King a power to 
make leagues, and yet the ſubjects ſhould have a 


right to do ſuch things to break them. But though 


the ſubjects may not trade with Infidels, yet the 
King may licenſe them, or trade himſelf as the 
Jews were prohibited commerce with the Nations, 
yet Solomon traded with Hiram King of Tyre for 
Gold. : 

The ſeveral Licences and Petitions, cited and 
ſhewn by the Plaintiffs Counſel, tho* they prove 
no right in the Crown, yet are evidences of it; for 
to what purpoſe ſhou'd there be ſo many licen- 
ces from the Crown, and petitions from the Com- 
mons to the King, for liberty to trade, unleſs the 
King had ſuch a right? Therefore, unleſs where 
the Parliament bath open'd it, the King hath power 
to controul all foreign trade, eſpecially with Infi- 
dels. | | 

Objefion. But though the King had ſuch right, 
yet now the 1 part of the Patent is void 
by the Statute of E. III. which is pleaded; and 
the enabling part of the Patent is void by the Sta- 
tute of Monopolies. 

Anſwer. As to the firſt, that Statute relates not 
to this trade. 
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Firſt, Becauſe no ſuch trade then in being; ſo 
that the Parliament could have no regard to it, un- 
lefs by prophecy, neither could they know whether 
it would prove hurtful or beneficial to the King- 
dom. But take the Act at the largeſt, yet you 
muſt take it to relate to the ſubject matter, which 
was for Wool; ſo that the words Hall be open, may 
be taken free from Cuſtom, and to have no other 
impoſitions upon them. 3 
As to the ſecond, whether a Monopoly; he ſays; 
a Monopoly is no Immoral Act, but only againſt 
the politick part of our Law; which if it happen 
to be of advantage to the publick, as this trade is, 
then it ceaſes alſo to be againſt the prohibiting part 
of the Law, and fo not within the Law of Mono- 
lies. | 
The Company hath been in poſſeſſion of this 
trade near one hundred years, and that poſſeſſion 
will in time give a right; and cited Grotius de Jure 
Pacis, &c. and concludes pro Quer. 


The Argument of the Lord Chief- 
Juſtice Jeferies, at the Court of 
King's-Bench,* concerning the Great 


Caſe of Monopolies. 


The Eafi-India Company Plaintiffs, and 
Thomas Sandys Defendant ; wherein their 
Patent for trading to the Egff-Indies, exclu- 
five of all others, is adjudg'd good, 


Entred Trin. 35 Car. II. B. R. Rot. 126. and ad- 
judged Termins S. Hilar. Annis 36 & 37 Car. II. 
& Primo Fac, II. 


PLE A. 
I. Efendant demands Oyer of the Letters'Pa- 


tent which are ſet forth iz hec verba: In 
which (as it hath been obſery'd) the penalty of for- 
feiture of ſhip and goods, one moiety to the King, 
and the other to the Company, and impriſoament, 
is omitted. 
2. There is a clauſe, that the Company may 
licenſe ſtrangers or others, and that the King will 
not without the conſent of the Company give 
licences, &c. 
That none ſhall have a Vote in the General 
Aﬀembly, but he that hath 5009/7. Stock. 
4. And there is another clauſe, which hath not 
been mention'd by the Counſel on either ſide; 
that if it ſhou'd hereafter appear to his Majeſty or 


his ſucceſſors, that that Grant, or the continuance 


thereof, ſhall not be profitable to his Majeſty, his 
heirs, and ſucceſſors, or to this Realm, that after 
three years warning, under the Privy-Seal or Sign 
Manual, the ſame ſhou'd be utterly void, 

For Plea, the Defendant ſays, by an Act of Par- 
liament, made 15 E. III. it is enacted, that the 
ſea ſhall be open for all Merchants to paſs with their 
merchandizes where they pleaſe; and that the De- 
fendant by virtue of that Act, and according to 
the Common Law of England, did traffick within 
thoſe places mention'd in the declaration, withour 
any licence, and againſt the will of the Company, 
as the Plaintiffs have declar'd, prout ei bene licuit. 


Plaintiff demurrs. 


In the debate of this caſe, at the bar, there were 
ſeveral matters diſcours'd of; but at length by the 
Bbbb 2: content 
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conſent of both ſides, as I apprehend, the caſe was 
reſoly'd into theſe two points. | 

1. Whether theſe Letters Patent giving or grant- 
ing licenſe or liberty to the Plaintiffs, to exerciſe 
the ſole trade to the Indies, within the limits of their 
Grant, with prohibition to all others, be good in 
Law ? . 

2. Admitting the Grant good, whether this ac- 
tion be maintainable for the Plaintiffs ? 

Now to let me into the debate of theſe two 
points : I think not amiſs to remember ſome things 
that have been mentioned by the Counſel, that I 
think are no ways in queſtion. 

T. At this time I conceive, therefore, that whether 
the King may prohibit his ſubjects from going be- 
yond ſeas by writ or otherwiſe, by his abſolute pre- 
rogative, without giving any reaſon, is not the que- 
ſtion; nor ſure was it ever thought a queſtion, till 
it was lately ſtirr'd at the bar. For the writ in Fitz. 
N. B. 85. and the Regiſter import no ſuch thing ; 
and our Books ſay, the ſurmiſes mention'd in thoſe 
writs are not traverſeable: ſo is Dyer 165, & 296. 
For ſurely the King may reſtrain his ſubjects from 

oing beyond ſea, and is not bound to give any rea- 

on * his ſo doing; but that is not now in que- 
ſtion. 5 

II. In the next place, I do not conceive there is 


any difference (tho much diſcourſe hath been about 


Indians and Infidels) whether the Eaft-Indies were, 
at the time of the Grant of this Patent, inhabited 
by Chriſtians or Inſidels; tho* by the way, in the 
debating of this caſe, I ſhall ſhew perhaps that 
matter may in ſome meaſure affect the Defendant, 
but will not at all affect the Grant to the Plaintiffs. 
So that I conceive, that whether this country or 
place, or any other inhabited by Chriſtians or Infidels, 
that is not otherwiſe provided for by Act of Parlia- 
ment will make but the ſame queſtion. 

III. Whether every clauſe and article in theſe 
Letters Patent, viz. touching forfeiture of ſhip and 
goods, impriſonments, or divers other clauſes con- 
tain'd in the Charter, be legal or not, is not now in 

ueſtion. For ſurely it would be hard to maintain 
Ton all, and therefore the Plaintiffs Counſel have 
avoided thoſe queſtions, by bringing this action; 
and tho* the Defendant's Counſel have mention'd 
them, yet ſurely it was only intended to ſully the 
cauſe, and not that they thought them to affect the 
queſtion. 5 ; 

IV. Nor is it the queſtion, whether by this 


| Grant to the Plaintiffs, the King has fetter'd or 


confin'd his prerogative, by putting in a covenant 
to exclude himſelf from granting licences to others 


of his ſubje&s, to trade within the limits of the 


Plaintiffs Charter; tho* Mr. Williams (always a 
friend to the King's prerogative) in tenderneſs and 
care thereof, ſeem'd to be ſurpriz'd by the inconſi- 
derate extravagancy of the Grant; and wou'd have 
us believe, that he was afflicted with the diſmal con- 


' ſequences that muſt neceffarily enſue by the King's 


parting with ſo great a prerogative; and that either 
by the advice, conſent, or the inadvertency of his 
Attorney-General, and the reſt of his Counſel, by 
having a greater regard to the Eaſt- India Company 
for the ſake of their money, than they had to the 
King in diſcharge of their duty. To acquit them 


and us, ther e, of char dilemma, I am of opi- 
nion, though it males gothung to the queſtion that 
; s now before us, the King ma grant licences to 
an of 1:5 fabjects to trade to the Zaſt- Indies, not- 
wWichſtandiug the Charter, or any article, clauſe or 
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condition therein contain d, to the contrary; and 
notwithſtanding any caution or advertiſcment, that 
in his argument he gave to the King, or his reflec- 
tion that he made upon his Counſel, either for their 
ignorance or haſty inadvertency in the paſſing of that 
— And I am the rather induc'd to be of that 
perſuaſion, for that the moſt learned of our Profeſ- 
ſion, whoſe opinions have been quoted by him and 
others that have arguꝰd on the Defendant's ſide, were 
then- of the King's Counſel, and were privy to, 
and advis'd both theſe Letters Patent, and all o- 
thers of the like nature, that have been granted for 
theſe hundred years laſt paſt. I therefore think fit 
to ſay, that I believe Mr. Attorney-General, and 
the reſt of the King's Counſcl, have diſcharged 
their duty as well to the King, by maintaining of 
this Grant, as Mr. Williams has in this inſtance ma- 
nifeſted his loyalty, by endeavouring to deſtroy it. 
In ſhort therefore, as I ſaid before, every clauſe in 
this Charter is not to be maintain'd, and therefore 
is not to affect the queſtion now to be determined, 

V. Whereas it has been objected, that though 
upon the pleadings it is agreed, that the Defendant 
never was a member of the Zaſt-India Company, 
nor had any licence from them to trade to the Iu- 
dies, yet he might have a licence from the King; 
which, as I conceive, the King is not debarr'd to 


grant by any clauſe in the Letters Patent; yet I am 


of opinion, that if the Defendant had any ſuch li- 
cence, it ought to have been ſhewn on his part, 
which not being done, it ought to be taken by us, 
as I believe the truth of the fact is, the Defendant 
never had any ſuch licence. 

VI. It was obſerv'd, that the Plaintiffs in their 
declaration had alledged, that this trade cou'd not 
be manag'd but per buju/modi Corpus Corporatum; and 
by this means they had excluded the King from con- 
ſtituting any more Companies to trade within their 
limits, tho' perhaps the advantage of this Kingdom 
might hereafter require it. Nay, tho' the Indians 
might deſire a further treaty of commerce, or that 
the trade of theſe places might require more Com- 
panies to be erected; yet ſay they, this Grant hath 
made the Plaintiffs a mere Republick, and thereby 
has alter'd the conſtitution. of England, in the ma- 
nagement of trade by Commonwealths, by placing 
it in Companies, who (were they independent upon 
the Crown) are truly ſo call'd. Yet in as much as 
I did before obſerve, that the King is not by this 
Grant either excluded from making any new trea- 
ties with the Indians, or from making any Corpo- 
rations, or granting any other licences to any of 
the reſt of his ſubjects, notwithſtanding any of the 
clauſes in the Charter; ſo I am of opinion that that 
objection alſo does not affect the queſtion now to 
be determin'd: and for that reaſon, amongſt others, 
I thought it not improper to mention that clauſe in 
the Charter that was omitted at the Bar, which the 
King has annexed as a condition to his Grant; that 
if it ſhould hereafter appear to his Majeſty or his ſuc- 
ceſſors, that that Grant, or the continuance thercof, 
in the whole or in any part, ſhould not be profita- 
ble to his Majeſty, his heirs and ſucceſſors, or to 
this Realm; that after three years warning by war- 
rant, under the King's ſeal or ſign manual it ſhould 
be made utterly void. So that it appearing that the- 
King hath neither diveſted himſelf of the power, 
nor at the time of the Grant did deſign. to be pre- 
vented to ſhew his inclination for the promoting of 
the advantage of his Kingdom, has given himſelf 


ſcope enough to obviate all thoſe emergencies. Yet 


by 


f 
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whether this Grant of the 


* 2 
— 5 


by the way I cannot but obſerve, that Mr. Williams, 
to ſhew his diſlike to a Commonwealth, declared it 
to be abſolutely oppoſite to the intereſt of a ſingle 
perſon ; but the ſingle perſon he concern'd himlelf 
tor, was not the King and his prerogative, but his 


Client the Defendant, and his trade; who, tho? I can-- 


not in propriety of ſpeech call a Commonwealth, yet 
cannot but think this oppoſition of his ſeems to 
proceed from a Republican principle. For he by 
his interloping has beea the firſt ſubject, that within 
this Kingdom for near an hundred years laſt paſt, 
hath in Meſtminſter-ball publickly oppoſed himſelf 
againſt the King's undoubted prerogative in the 
Grant now before us: and I hope, by this example, 
the reſt. of his Majeſty's ſubjects will be deterr'd 
from the like diſobedience. 

There were ſome other ſuperfluous objections 
made againſt the clauſes in the Charter, and _ 
the formality of the pleadings, which 1 think not 
neceſſary to remember; and therefore having thus 
premiſed, I ſhall now deſcend to thoſe points I 
think only material in this cauſe, 

1. The firſt and great point in this cauſe, is, 

bie trade to the Indies, 
to the Eaſt-· India Company excluſive of all others, 
be a good grant in Law or not; and I am of opinion 
it is. And by the way, I cannot but make the ſame 
remark in this caſe, as my Lord Chief-Baron Fle- 


ming made in the great caſe of Bates in the Exche- 


quer, Lane, f. 27. that it is a great grace and eminent 
Act of condeſcenſion in the King to this Defendant, 
that he does permit this great point of his preroga- 
tive to be diſputed in Meſtminſter- ball; but by this he 
does ſufficiently ſignify to all his ſubjects, that he will 
perſiſt in nothing, tho? ic ſeem never ſo much for his 


advantage, but according to the Laws of the land. 


I ſhall therefore endeavour to make it appear, that he 
is inveſted with this prerogative by the Law of this 
nation: but by the Law I do not only mean the 
cuſtomary Common Law or Statutes of this Realm, 
which are native and peculiar to this Nation, which, 
as Mr. Attorney well obſerved, are not adapted to 
this purpoſe ; but fuch other Laws alſo as be com- 
mon to other Nations, as well as ours, and have 
been received and uſed time out of mind, by the 
King and People of England in divers caſes, and by 
ſuch ancient uſage are become the Laws of England 
in thoſe caſes; namely, the general Laws of Nations, 
the Law-Merchant, the Imperial or Civil Law; 
every of which Laws, ſo far forth as the ſame have 
been receiv'd and us'd in England time out of mind, 
may be properly ſaid to be Laws of England. 

And for the better communicating my thoughts 
upon this ſubject, I will proceed by theſe ſteps: 

1, 1 will very briefly conſider of the inland trade 
within this Kingdom, and the foreign trade with 
other Nations; and therein obſerve, that the King's 
prerogative is concerned in both, and that there is 
a. great difference between both, allow'd by the 
Municipal Laws of this Kingdom. 

2. I ſhall ſhew that the liberty of foreign trade 


may be reſtrain'd. 


3. That foreign trade and commerce being intro- 
duc'd by the Law of Nations, ought to be go- 
vern'd and judg'd according to thoſe laws. 

4. That by the Laws of Nations, the regulation 
and reſtraint of trade and commerce is reckon'd 
inter Juris Regalia, i. e. the prerogative of the ſu- 
preme Magiſtrate. | 

g. That tho? by the Laws of this Land, and by 
the Laws of all other Nations, Monopolies are pro- 
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hibited, yet Societies to trade, ſuch as the Plain- 
tiffs, to certain places excluſive of others, are no 
Monopolies by the Laws of this Land, but are al- 
low'd to be erected both here, and in other coun- 
tries, and are ſtrengthen'd by the uſage and practice 
of Both, in all times. | | 

6. I ſhall ſhew the authorities that are extant in 
our Books, together with precedents, and reaſons 
both publick and politick; for, as my Lord Fle- 
ming ſays, that ſuch reaſons are good directions for 
our judgment in ſuch cafes as theſe, being de- 
monſtrations of the courſe of antiquity ; and there- 
in alſo obſerve the neceſſity and advantage of ſuch 
Societies, and by the way endeavour to anſwer the 
ſeveral Acts of Parliament, precedents and autho- 
rities, with all other the objections that have been 
made againſt my concluſion. 

- Firſt, then to conſider the difference between the 
inland and the foreign trade allow'd of in our 
Books, and that the King's prerogative doth affect 
both. As to manufactures, under which all ſorts of 
Artificers are concern'd, I think they remain with 
the moſt liberty by the Common Law ; and, as Mr. 
Attorney obſerv'd, the publick weal is little con- 
cern'd therein, only to preſerve every one in the quiet 
enjoyment of the fois of his own labour and indu- 
ſtry, yet even in that the King's prerogative hath 
not been totally excluded: for as it is taken notice 
of in our Books, all things that are at this day en- 
joy'd by cuſtom or preſcription, had their commence- 
ment by royal Grant; and by that means no Arti- 
ficer within the city of London can at this day uſe 
two trades, 1. e. a Carpenter cannot uſe the trade 
of a Jeyner, or a Brictlayer of a Plaſterer. 

2. As to the trade of merchandize or inland 
commerce, generally ſpeaking, it had the next free- 
dom by the Common Law, but was ſubject never- 
theleſs to be limited or reſtrain'd by the King's pre- 
rogative in ſeveral particulars; as for inſtance, to 
prevent all foreſtalling and ingroſſing. So Mr. 
Attorney did well obſerve, that numbers of people 
could not meet to traffick or merchandize, withour 
being in danger of being puniſh'd as unlawful aſ- 


ſemblies: the Crown therefore granted the liberties 


of Fairs and Markets, for the ſake of commerce 

and trade; all which did originally proceed from 
the Crown, and therefore by abuſing thoſe liberties 
may ſtill be forfeited to the Crown; and paſſing by 
all other inſtances, I ſhall only inſtance one, — * 
notice of in our Books, which well conſider'd may 
go a great way in the caſe at the Bar. Regiſter, fol. 
107. the King grants to the Abbot of //:ftminſter 
and his ſucceſſors, that they ſhould hold a Fair at 
Weſtminſter thirty odd days together, with a prohi- 


bition that no man ſhould buy or ſell within ſeven 


miles of that fair during that time; and the Kin 

does there command the Sheriffs of Londen by his 
writ, to ſeize the body of an inhabitant of Sa//bury, 
for ſelling cloths in London within the time of the 
Fair. Now here is a Charter granted to a particu- 
las perſon excluſive of others, for a time ſubje& to 
more objections than the Charter now in queſtion, 
yet approved of by our Books. Hence by came, 
that Corporations were erected, and trade confined 
to places arid perſons excluſive of others; for all 
ſuch came originally from the Crown, and, as 1 ſaid 
before in the caſe of Fairs, ſo I may now ſay in the 
caſe of Corporations, that tho? they claim liberties 
and privileges by preſcription, yet theſe originally 
proceeded from the Crown, and are therefore forfeit- 
able to the Crown: an eminent inſtance hereof, is 


that 


o 
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that caſe of the City of Londen, for abuſing their 
liberties, which they claimed by preſcription, con- 
firmed by divers Charters and Acts of Parliament ; 
by Judgment of this Court, their libertics and 
franchiſes were ſeized into the King's hands, and 
therefore remain as a Vill to all intents and purpoſes, 
till his Majeſty ſhall be pleaſed of his bounty to re- 
ſtore them. Now that the inland traffick is moſt 
concern'd, either in Corporations, Markets or 
Fairs, which all proceed from the Crown; does 
plainly evince, that the King's prerogative has a 
more immediate influence over dealings in merchan- 
dizes, than it has over other mechanick crafts and 
myſteries: and that, as Mr. Attorney did well ob- 
ſerve, to prevent frauds, deceits, and other abuſes 
either in weight, meaſures or otherwiſe, which would 
certainly interrupt ſuch commerce. But our Law 
goes yet a ſep further, and allows further difference 
between inland merchandize and foreign, and allows 
a different way of determining controverſies that a- 
riſe thereupon; the Common Law and Statutes of 
this Realm, allowing the Law-Merchant, which is 
part of the Law of Nations, ſhould decide ſuch con- 
troverſies. Decimo tertio H. IV. fol. 19. a com- 
plaint made to the King and Council of ſome goods 
taken away from a Merchant; it was moved in 
that caſe, that the matter might be determined at 
the Common Law: but the Lord-Chancellor ſaid, 
that the ſuit being brought by a Merchant, who is 
not bound to ſue according to the Common Law, 
to have his cauſe tried by twelve men, and to ob- 
ſerve the other ſolemnities of our Law; but ſhall 
ſue in Chancery according to the Law of Nature, 
which is the Univerſal Law of the World. And 
it is in that caſe agreed by all the Judges, that if 
foreign merchandize were ſtol'n or waifed, they 
could not be ſeized, as other Engliþ merchandizes 
might be by the Rule of the Common Law, as waifs 
— ſtrays: which ſhews plainly there is a difference 
in the conſideration of our Law, between foreign 
merchandizes that croſs the ſeas, and other inland 
goods and commodities. If two Merchants be 
partners in merchandizes, one ſhall have an action 
of accompt againſt the other, ſecundum Legem Mer- 
catoriam, ſays the Regiſter, fel.135. and F. NV. B. 
117. D. And yet by the rule of the Common Law, 


if two men be jointly poſſeſſed of other goods, 


which are no merchandize, the one cannot bring 
an action of account againſt the other; if one of 
the Merchants die, the Executor may bring his 
account againſt the ſurviver, for his moiety, Keg. 
135. F. N. B. 177. But if it were a copartnerſhip 
for other goods, it would ſurvive per jus accreſcendi, 
according to the rules of the Common Law. 

In an action of Debt upon a ſimple Contract, the 
Defendant may wage his Law; but it is otherwiſe 
in a Contract about Merchandize, in Lane's Re- 
ports Bates's Caſe agreed, Reg. 260. A. at Com- 
mon Law, the Goods of Eccleſiaſtical Perſons were 
excuſed from toll; but ſays the writ, Dum tamen 
* Merchanaizas aliquas non exercitat de tiſdem, It 
ſhews, that then they fall under another conſidera- 
tion. If one man wrongs another man of his goods, 
here an action of Treſpaſs will lie: But if a Mer- 
chant's Goods be taken upon or beyond the Seas, 
there muſt be a Writ of Reprizal to obtain ſatiſ- 
faction; the Parl. Roll. 3 Ed. 1, M. 19. in Archi- 


vis Turris Londini, where the Bailiffs of Southampton 
are commanded by Writ, quod omues Mercatores 
Leodienſes ad partes Augliæ accidentes per bona & ca- 
talla ſua diſiringantur ſecundum Legem Mercatoriam 
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& Conſuetudinem Regni, ad ſatisfatiendum Mercatori- 
bus Florentinis, &c. Where, by the way, obſerve, 
that Lex Mercatoria, which differs from the ordi- 
nary Common Law, is ſaid to be Conſuetudo regni 
Anglie z by which we may obſerve, that foreign 
merchandizes and trades differ from others in the 
eye of Law, even by the allowance of Common 
Law it ſelf. | 

Several Acts of Parliament have been alſo made 
for the more ſpeedy recovery of debts contracted 
for merchandizes, as the Statute of Adlon Burnel, 
the Statute de Mercatoribus, and the Statute Vicgſi- 
mo Septimo. Ed, 3. cap. 2. amongſt other things it 
is enacted, That for merchandizes taken away, the 
Party fhall be arreſted, and ſpeedy and ready Pro- 
ceſs ſhall be againſt him from day to day, aud from 
bour to bour, according to the Lau- Merchant, and 
not at the Common Law. So the Statute for erectin 
the Court of Inſurance, deſigned for the ſpeedy a 
of Merchants, has left the determination accord- 
ing to the Law of Merchants; and therefore hath 
ordered the Judge of the Admiralty Court always 
to preſide in rhoſe commiſſions, By alt which I 
think I may fairly conclude, there is a great dif- 
ference allowed of, between the inland and foreign 
commerce, and that. 3% | 

2. I ſhall endeavour to prove, that the liberty of 
foreign trade may be reſtrained. 

And here I mult premiſe, that as at firſt alt things 
were promiſcuouſly common and undivided to'all, 
ſo the free exerciſe of this univerſal right, was then 
inſtead of property ; but as ſoon as the number of 
men increaſed, and they found by experience the 
inconveniency of holding all things in common, 
things were reduced into property by agreement 
and compact; either expreſs as by partition; or 
implied, by premier Occupancy. 

After this Government was eſtabliſhed, and laws 
were made, even for the ordering thoſe things to 
which no man had any right; as for example de- 
ſarts, places uninhabited, iſlands in the ſeas, wild 
beaſts, fiſhes, and birds; the former were uſually 
gained and diſpoſed of, by him that had the ſove- 
reignity over the People; the latter by him that had 
the dominion over the Lands and Waters, who 
might forbid all others from hunting, fiſhing, Sc. 

And in virtue of this univerſal Law, his Majeſty 
and his Predeceſſors have always ditpoſed of the 
ſeveral Plantations abroad, that have been diſco- 
vered or gained by any of their ſubjects, and may 
do for the future, in caſe any other be diſcovered 
and acquired. For tho' the laws of Nations can 
command nothing which the law of Nature forbids, 
yet they may bound and circumſcribe that which the 
Law of Nature leaves free, and forbid that which 
naturally may be lawful. Now to apply this to 
our preſent purpoſe of trade and commerce, Mr. 
Williams quoted that Common ſaying, Commercia 
dehent eſſe libera; from whence he infers, that by the 
law of Nature and Nations, the ſea and trade, and 
traffick ought to be free as the air; and for that he 
has cited Grotius de Jure Belli ac Pacis, cap. 3. Wel- 
wocd's Abridgm. of the ſea-laws, in his Epiſtle to 
the Lord Admiral; Grotius de Mari libero, where 
he ſays, Mare & Litiora Maris Jure Gentium unt 
communia. Britton, cap. 33. De purchaſ. le Mere & 
le air ſunt thores Common; Sir John Burrough his 
Sovereignty of the Seas; Baldus de rerum Dominiis, 
But I think none of thoſe Books can warrant his 
concluſion; for ſurely that expreſſion, Commercia 
ſunt libera, cannot poſſibly be underſtood in ſuch 
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a literal ſenſe, That every man in every Nation 
ſhould be at liberty to trade, either in what com- 
modities, or to what place, or at what time ſocver 
he ſhall think fir. For I took it to be granted by 
all that argued for the Defendant, that trade and 
commerce mult be ſubject to ſome laws; and Gro- 
tius, in his book de Mari libero, propoſes this main 
deſign, to prove, that any une Nation had not power 
to hinder another Nation from free commerce; and 
that the Spaniards therefore had no right to you 
hibit the Dutch from trading into ſuch parts of the 
Indies, whereof the Spaniards were not poſſeſſed, up- 
on pretence that they had the dominion of thoſe 
ſeas : Inter nos & Hiſpanos, ſays he, hc controver- 
fla eſt, une immenſum & vaſtum Mare regni- unius 
nec maritimi acceſſio * Populone unquam jus fit volen- 
tes populos probibere ne vendant, ne permutent, ne de- 
nique commeent inter ſeſe. And for the benefit of his 
Countrymen he doth therefore aſſert, /icere cuivis 
genti quamvis alteram adire, cunque ea negoitare 
which, taking that to be true, which by the law of 
Nations is certainly otherwiſe, yet nothing can be 
inferred from thence, but only the queſtion of com- 
merce between one Nation and another. And how 
that was before leagues and treaties were made, lit- 
tle may perhaps be found, as Mr. Attorney well 
obſerved, beſides the laws of hoſpitality, which do 
not give any demandable right ; but ſurely Grotius 
there hath no particular reſpect to particular ſub- 
jects, of this or any other Nation, how far the ſu- 
preme power of any Nation may erect a ſociety of 
trade to a certain place, and for certain commodities, 
excluſive of all other ſubjects of their own. 

And that planly appears, both from the ſcope of 
his Book, as alſo for that for ſeveral: years, both 
before and at the time of publiſhing that Treatiſe, 
the Dutch Eaſt India Company was eſtabliſhed ; 
which I ſhall have farther occaſion to diſcourſe of 
by and by. 

As for Welwood's Epiſtle, I have ſeldom obſerv- 
ed that Epiſtles have been cited in Weſtminſter- ball 
as authorities: Yet ſuppoſing it to be fo, That all 
loyal ſubjects ſhall have their Petitions granted to 


ſafety and ſecurity in their trade; I ſuppoſe Wel- 


wood little dreamt. of Interlopers, when he talk'd 
of loyal ſubjects: if it can be meant only of ſuch 
who may trade by law, that is to beg rhe queſtion 
in reſpect of the Plaintiff and Defendant. As to 
that of Britton, That the ſea is common, it is an- 
ſwer' d by what hath been ſaid before; and Welwood, 
pag. 66. ſays, That by Commune or Publicum, 
is meant, a thing common for the uſe of any one 
ſort of People, according to that Saying, Roma 
Communis Patria eſt, but not for all of all Nations; 
Melwood, pag. 66. That paſſage of Burrough is only 
obſerved to prove the King's prerogative within 
the four ſeas ; and though Mr. Williams would have 
inſinuated, as if the Sturgeons, and other great fiſh, 
and wrecks, and the like, had come to the King 
by the Stat. of 17 E. 3. c. 2. that Act was but a 
declaration of the Common Law ; for he had it by 
the right of his prerogative ; Plowden's Commen- 
taries, in the caſe of Mines; Coke 5. Sir Henry Con- 
ftable's caſe z theſe things were veſted in the King, 
by his prerogative by the Common Law. Yet | 
cannot but obſerve, that the Treatiſe of Mare Li- 
berum,, on which Mr Williams ſo much relies, was 
craftily writ, to overthrow the King's prerogative 
in that beneficial part thereof, relating ro the fiſh- 
ing on the Englyb coaſts; and contains a plain 
Proclamation for all perſons of any Nation, indif- 
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ferently to fiſh in all Kinds of ſeas ; for, ſays cap. 5. 
fol. 10. Que autem navigationis eadem Piſcatus baben- 
da eſt ratio, ut communis maneat omnibus. And here- 
in tho* Mr. Williams intends to make good the pre- 
miſſes, I preſume that Mr. Pollexfen, that argued . 
on the ſame fide, has a greater concern for his 
friends in the Het, than to join with him to make 
good that concluſion, And before I go off from 
this point, I think it not amiſs, the better to clear 
the way to my concluſions, to give ſome inſtances 
wherein other Nations, as well as our own, have 
not only thought it legal, but neceflary for their 
ſeveral publick advantages, to put reſtrictions up- 
on trade, and did not think it injurious to natural 
equity, and the freedom of mankind, ſo much diſ- 
courled of on the other ſide. To give ſome tew 
inſtances ; Videmus Jura Commerciorum, ſays Bodin 
de Repub. lib. 1 cap. 7. nin ſolum omnibus populorum 
principumque inter ſe conventis, verum etiam fingula- 
rum Statutis, &c. And after he has enumerated 
the compacts for trade between the Pope and the 
Venetians, between the citizens of the Hans Towns, 
and the Kings of England, France, and Spain, and 
ſeveral other Countries; Illi, ſays he, inter ſe Com- 
mercium multis modis perſonarum, mercium, loco- 
rum, temporum alque omni alia ratione coarttarunt. 
So is Marguardus, fol. 155. and Buchanan in his- 
th Book de Rebus Scotie; and in all Countries, 
the importation and exportation of ſore commo- 
ditics are prohibited, as ſalt from France, horſes 
from other Countries, wool from hence. In whom- 
ſoever that power of reſtraint does remain, the pow- 
er of licenſing ſome, and reſtraining of others, ſure- 
ly does allo remain by parity of reaion ; -but of that 
more by and by, And as Mr. Attorney did truly 
obſerve, upon peruſal of the Statutes that are now 
in print relating to trade, the Parliaments have in 
all ages, even to this King's reign, fince his reſto- 


ration, thought fit to make more laws to prohibit 


foreign trade, than to increaſe it; as looking upon 
it more advantageous, to the common weal. Add 
thus having obſerved that other Nations, as well as 
we, have not only thought it legal, but neceſſary, 
*0 make laws for the reſtraint of trade; and there- 
by thought they did no injuſtice. to the liberty of 
mankind : | | 
3. I proceed to the next ſtep. I ſhall therefore, 
thirdly, endeavour to prove, that foreign trade and. 
commerce, being introduced by the laws of Nati- 
ons, ought to be governed and adjudged according 
to thoſe laws; and I do not know of any Statute or 
Book of the Common Law now in print, that doth 
oppoſe this aſſertion. Coke 2 Inſt. fol. 181. in the 
margin, cited by the Defendant's Counſel at the 
bar: Commercium, ſays he Jurt Gentium eſſe debet 5 
nay, it is the expreſs text of the Law, ex: Jure Cen- 
tium Commercia ſunt inſtituta: which being laid 
down as undeniably true, and ſo admitted to be by 
the Defendant's counſel ; 1 would infer from thence; 
fince commerce and traffick are founded upon the 
law of Nations by the natural reaſons of things, all 
controverſies ariſing about the ſame, ſhall be deter- 
mined by the ſame laws, eſpecially where | there is 
no poſitive and exprels law in that Country where 
ſuch controverſies do ariſe, to determine them by : 
and Mr. Williams ſeems to allow, that there are no 
ſuch laws in this Kingdom; for he thinks that -the 
controverſy now before us, is not to be decided but 
by Parliament. | | 

by 


All other Nations have governed themſelves 


this principle; and upon this ground ſtands ths 
| uur Court 


* 
Court of Admiralty in this Kingdom, viz. That 
there might be uniform Judgments given there to 
all other Nations in the World, in cauſes relating 


to commerce, navigation, and the like. And in as 
much as the Common and Statute Laws of this» 
Realm, are too ſtrait and narrow to govern and 
decide differences ariſing about foreign commerce; 
and can never be thought to bear any ſort of pro- 
portion to the univerſal law of all Nations, as the 
intereſts of all foreign trade do neceſſitate them to 
contend for: It will become us that are Judges in 
Weſtminfter-ball, for the better determining this 
caſe, to obſerve the methods uſed by our Predeceſ- 
ſors in determining ſuch like cauſes, and take notice 
of the law of Nations. 

The Common Law, by the ſcveral authorities I 
cited before, takes notice of the Law-Merchant ; 
and as the Book of Ed. 4. before cited, ſays it is 
part of the Law of Nations, and leaves the deter- 
mination to be according to that Law; the ſeveral 
Acts of Parliament I before cited, make a parti- 
cular proviſion, that matters of this nature ſhould 
be determined according to the Law-Merchant, 
which is part of the law of Nature and Nations; 
and is univerſal, and one and the fame in all Coun- 
tries in the World. And therefore Cicero ſpeaking 
of this law, ſays, Non erit alia Lex Rome, alia 
Athenis, alia nunc, alia poſthac ;, ſed & inter omnes 
gentes & omni tempore una eademque Lex oblinebit. 
And I the rather thought my ſelf obliged, more in- 
duſtriouſly to ſearch into the Law of Nations, the 
better to enable me to give judgment in this caſe ; 
the conſequence whereof will affect the King's ſub- 
jects in all parts of the World; and I was minded 
thereof, particularly, by my Lord Chief Baron 
Fleming, in the giving Judgment of the great caſe of 
Bates, about the impoſition upon currans, Lane, fel. 
27. and does not only affirm it as neceſſary, but the 
common practices of all Judges, in all Ages. 

Do not we leave the determination of Eccle ſiaſti- 
cal cauſes, to be decided according to the Eccleſi- 
aſtical Laws; foreign matters, matters of naviga- 
tion, leagues, truces, embaſſies ; nay even in the 
caſe at the Bar, the-ſtopping of the Defendant's 
Ship by an Admiralty Proceſs, was left, by the 
opinion of all this Court, and afterwards by the 
Courts of Common Pleas, and Exchequer, to be de- 
cided in the Admiralty ; and by virtue of a proceſs 
out of that Court, his Ship is detained to this day. 
And as I ſaid, that Court proceeds 1 to the 
law of Nations, and the matters before ſpecified 
are not to be controuled by the rules of the Com- 
mon Law. 

And if cuſtoms make a law, then the cuſtom of 
Nations is ſurely the law of Nations; which brings 
me to my next particular, which is the main thing 
upon which this cauſe will turn. > 

Therefore, 4thly, I conceive, that both by the 
Law of Nations, and by the Common Law of 
England, the regulation, reftraiat and government of 
foreign trade and commerce, is reckoned inter Jura 
Repalia, i. e. is in the power of the King: and *tis 
his undoubted prerogative, and is not abridged 
or controuled, by any Act of Parliament now in 
force. ' 

This queſtion is not concerning the confequences 
of this power, or any inconveniencies that may hap- 
pen thereupon ; becauſe. upon inconveniencies a- 
riſing, the King is to be ſupplicated to redreſs 
them: which I ſhall farther take notice of, when 
I come to anſwer the particular objections made 
againſt this Grant. 
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Commertiorum Jura ſunt privilegiata, ac nen nift” 
iis conceſſa qui exercendorum Mercatorum licentiam 


_Principis indultu & authoritate meruerunt, is the 


very expreſs Text of the Civil Law; and fo is 
Carpzovius, Corft. n. 5 Bodinas de Republica, lib. 
1. c. 7. ſays Que tameſſi Jurt Gentitm efſe videan- 
tur probibere, tamethi ſepe d Principibus videmus. And 
in c. 6. quoted by Mr. Attorney, That the Laws of 
commerce are contained in the particular compacts 
and agreements of Princes and People. So Saima- 
ſus, pag. 236. Mercatura gt res indifferens, in qua 
Magiſtratus vel in vetando del permittendo ſuam pro 
Commodo Reipublice poiteft imponere aulboritatem. 
So Carpzyvius, a famous German Lawyer, in his 
deciſions, lib. deciſ. 105. N. 13, & 14, Exempla haud 
rara ſunt, ubi Privilegio & Edicto Principis commer- 
cia ad certas per ſonas certave loca reſtringere videmus. 
Theſe Rules and Principles, afferted to be the 
Laws of Nations, agree with the Principles of our 
Laws. Mr. Attorney, in his argument in this cauſe, 
cited many Records and Precedents to make good 
this aſſertion; which I thiok he did with great clear- 
neſs. I therefore will content my ſelf with as feu 
of them as I can; and only remind you of ' ſuch 
as I think abſolutely neceſſary to make good my 
aſſertion, which I will do by theſe ſteps. I con- 
ceive the King had an abſolute power to forbid 
foreigners, whether Merchants or others, from 
coming within his dominions, both in times of 
war and in times of peace, according to his royal 
Will and Pleaſure; and therefore gave ſafe-condutts 
to Vierchants-Strangers, to come in, in all ages, 
and at his pleafure commanded them out again, by 
his Proclamation or Order of Council ; of which 
there is no King's reign without many inſtances. 
And the Statute of Mag. Chart, c. 30. fo much in- 
ſiſted on by the Defendant's Soak. is but a ge- 
neral fafe-condutt ; Omnes Mercatores ni publics 
ante probibiti fuerint, babeant ſalvum & ſecurum con- 
ductum, &c. Where by the way I mult obſerve, 
that Mercatores, ſays my Lord Coke, in his Com- 
ment upon the Chapter, is only intended of Mer- 
chant-Strangers ; for I cannot find, that in thoſe 
days any of the ſubjects of this Kingdom did apply 
themſelves to foreign trade; or at leaſt the trade 
was not ſo conſiderable, as to be taken notice of in 
any Book of Record that I can meet with. Add 
before the making of that Statute, my Lord Coke, 
2 Inft. fol. 57. does agree, that the King might, 
and did prohibit Strangers at his pleaſure : But he 
conceives, and, with great reſpe& be it ſpoken to 
his memory, I think without any colour of reaſon, 
would make theſe words, ni publice probibeantur, 
to intend only a prohibition by Parliament; and 
his reaſon is, for that it concerns the whole Realm. 
Now did the coming in of ſtrangers concern the 
Realm after making of the Act, more than it 
did before ?. Surely no. Doth not the power of 
making war and peace, abſolutely belong to the 
King by his prerogative ? And is not that of pub- 
lick concern to the Kingdom ? And is not the pro- 
hibition of ſtrangers a natural dependant upon that 
prerogative ? it the word public? there had been 
out, there had been no colour for that conceit ; 
and furely the King's proctamation will make the 
matter N as an Act of Parliament can do: 
nay, and I may lay more, for Acts of Parliament 
e br made publick by Proclamation ; fac 
in our Books we have many inſtances of Writs di- 
reed to Sheriffs of Counties, to cauſe Acts of Par- 
liament to be publiſhed by Proclamation ;_ and fo 
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was the conſtant and ancient uſage. And is it not 
more natural for. ſtrangers that are abroad, to take 
notice of the King's publick Edicts, which are 
known to be of great importance in all Countries, 
more than they would of an Act of Parliament that 
affects the King's own dominions only? Beſides, it 
appears more impertinent, if you turn thoſe words 
into a Proviſo ; and then it will amount to no more 
in plain Engliſh, than this, provided that this Law 
Jhall continue, except it be bereafter repealed; which 
ſurely would be very ridiculous. | 

Mr. Attorney and Mr. Sollicitor, both in their 
arguments, quoted ſeveral Records and Precedents, 
where the King, in all times after the making of 
that Act, did prohibit ſtrangers from coming in, 
and did command them out when they were here, 
at pleaſure, I ſhall not trouble you with the re- 
petition of the Records, for they were many ; nay, 
the King, when Acts of Parliament had prohibited, 


did grant ſafe conduct; and of that fort, in Rolls 


Prerogative, 180. you will find ſeveral inſtances 
and in the ſeveral Acts of Parliament cited by Mr. 
Attorney, to confirm the King's prerogative, as 
to ſafe · conducts, it doth appear. Syderfin. fol. 441. 
it -is faid, that the King by the Common Law, 
might prohibit the importation of foreign goods; 
and whoever ated againſt ſuch Prohibition, for- 
feited his Ship. 

The King might prohibit any of his ſubjects 
from going beyond the ſeas at pleaſure, and recall 
them again as he thought fit; and that, as I have 
ſaid before, without giving any reaſon. The Books 
of Fitzberbert's N. B. and Regiſter, before recited, 
make this evident. Mr. Attorney indeed cited 
many inſtances wherein the Kings had made uſe of 
their prerogatives, as 7 Ed. 2. M. 10. Quadrage- 
imo Ed. 3. M. 24. Stat. 5 R. cap. 2. which con- 
firms it, 3 Inſt. 179. Viceſimo quinto Ed. 3. M. 10. 
with many more “; and indeed I think it was not 
denied, but that after a Prohibition it was an of- 
fence admitted 'of by the Defendant's counſel, for 
any ſubjects ro go beyond the ſeas, Dy, 165 & 
296. agrees it. 

And that is ſufficient for the preſent purpoſe, 
there being a Prohibition in the Charter in queſtion, 
to all perſons that are not there mentioned. What 
influence the King's prerogative muſt neceſſarily 


have upon foreign trade and commerce, appears by 
charge, and the profits and advantages accrue only 


his frequent granting Letters of Mart and Re- 
ifal ; Theſe are not allowed of by the Law of 
ature, Civil or Common Law; for thereby no 
man is bound by another's act, without his conſent, 
but by the general conſent of Nations, humana ne- 
ceſſitate exigente. The King only has the power of 
making leagues and truces with foreign Priaces, 
upon which- only all foreign trade does depend 
and thoſe leagues are made upon ſuch terms and 
conditions, and under ſuch limitations, as both 
Princes think fit : Many inſtances to this purpoſe 
were alfo cited by Mr. Attorney, to which I refer 
myſelf ; and the differences that ariſe from Mer- 
chants beyond the ſeas, are to be determined ac- 
cording to thoſe leagues, and cannot be decided by 
the municipal laws of this Realm, which cannot be 
t in execution in foreign parts. 
Fourthly, The King is abſolutely Maſter of war 


and peace; which he could not be, in caſe he had 


not a power to lay reſtraint upon his own ſubjects 
Vol. VII. 


* N. Abr. 2. Fo. 214. The Commons — we 
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Staple, no;withſlanding any Proclamation to the contrary, 
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Le Roy wott efire adviſe par fon Counſel, 


2 2 ” 

$61 

in relation to foreign commerce; ſince eo ip, that 
war is proclaimed, all publick commerce is prohi- 
bited: and the — that argued for the De- 

fendant, admitted, That the King might prohibit 
his ſubjects to go ot trade beyond the ſeas in caſes 
of wars or plagues. How ſtrangely prepoſterous 
then would it be for a man to imagine, that the 
King ſhould have an abſolute power of war and 
peace, and yet be denied the means to preſerve the 
one, and prevent the other ! Is not that therefore the 
great reaſon why the King is at ſo great expence 
in maintaining ambaſſadors and envoys in all the 
trading parts of the World, without which we 
ſhould be in a perpetual ſtate of war? Would it 
not be monſtrous, that when the King is entered into 
league with any ſovereign Prince, in a matter of 
trade very advantageous to his People, to have it 
in the power of any one of his ſubjects to deſtroy it? 
As for inſtance, ſuppoſe a league between our King 
and the Emperor of Marocco, for a trade to Tan- 
gier, were made upon condition, That no Zng- 
Ship coming there for commerce, ſhould be a- 
bove a hundred ton, and a fleet of merchant ſhips 
within that condition, were in Port at Tangier; 
and Mr. Sandys, with the ſame obſtinacy as he ſeems 
to appear in this caſe, ſhould have gone with a Ship 
of above a hundred ton to Tangier z that would 
have been an abſolute breach of the league, we 
ſhould have been immediately in a ſtate of war, 
the merchant-ſhips and goods abſolutely forfeited 
to the Emperor by the law of Nations, and they 
and their families thereby undone, without any re- 
medy, till Mr. Sandys ſhould be pleaſed to return 
into England; and alſo bring with him an eſtate 
ſufficient to make them a recompence : and then 
alſo perhaps it would be difficult to contrive ſuch 
an action in our Law, to compel Mr. Sandys to do 
it. Beſides, the King has no other way, if his am- 
baſſadors and miniſters in foreign parts cannot pre- 
vail that right ſhould be done to his ſubjects; or if 
Mr. Sandys's interloping Ship, and all its cargo, had 
been wrongfully taken away from him by any fo- 
reign Prince, but by the King's declaring of a war, 
and compelling them to make reſtitution by force; 
the. conſequence whereof will affect more than fo- 
reign traders, who would be then concerned, both iri 
their perſons and purſes z and it would be very hard 
for all the King's ſubjects to lie under the burthen and 


to a few. And here by the way I think it not im- 
27 to take notice of an objection that was made 
y the defendant's counſel, of the unreaſonableneſs 
that the King ſhould be entruſted with this prero- 
gative z for as well as he may reſtrain perſons tra- 

ding to the Indies, he may allo reſtrain them 
from- trading into any other part of the World. 
The very objection ſeems to carry an unſavoury, as 
well as unreaſonable miſtruſt in a ſubject to his 
Prince, For as it is a maxim in our Law, the King 
cannot be preſumed to do wrong; and Iam ſure 
the conſtant practice of our preſent King has not 
given us the leaſt umbrage for ſuch diffidence 5 and 
I think I may truly ſay, we are as ſafe by our 
Prince's own natural inclinations, as we can be by 
any law in this particular, The King has the abſolute 
power of pardoning all offenders, by his inherent 
prerogative, which an Act of Parliament cannot de- 
prive him of, the caſe of murder is a full inſtance of 
Cccc that; 


ure, except Goods of the 
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that; -nor was that prerogative ever diſputed in 
any age, tho? never ſo troubleſome ; ſaving in that 
fingle caſe of the Earl of Danby, and that without 
any reaſon, that I could ever hear of. Is it therefore 
to be objected and preſumed, that the King will 
pardon all the traitors, murtherers and robbers, and 
other felons, and make ule of his prerogative to let 
all malefactors eſcape ? 

The King is the fountain of honour, as well as 
of juſtice, and in virtue of that prerogative, may 
ennoble as many of his ſubjeas as he pleaſes ; and 
thereby exempt them from atreſts, and other com- 
mon proceſſes of the Law, by means whereof men 
do more ſpeedily recover their juſt debts, and have 


redreſs for injuries. Is it therefore to be preſumed 


the King: will make ſuch a glut of noblemen, be- 
cauſe he may do it? And as this is againſt his 
inclination, FA certainly it is againſt his intereſt, to 
make ſuch Grants as the defendant's counſel ſeem 
to fear; for it is more for the King's benefit than 
it can be for his ſubjects, the greater the importa · 
tion of foreign commodities is; for from thence 
ariſe his cuſtoms and impoſitions, thoſe neceſſary 
ſupports of the Crown: and therefore in ſome 
ferle the King is the only perſon truly concerned in 
this queſtion ; for this INand ſupported its Inha- 
birants ia many ages without any foreign trade at all, 
having in it all things neceſſary for the life of man. 
Terra ſuis contenta bonis, non indiga mercis, ſays 
the Poet. And truly, I think, if at this day moſt 
of the Eaft- India commodities were abſolutely pro- 
hibited, tho? it might be injurious as to the profit of 
ſome few traders, it would not be ſo to the ge- 
nerality of the Inhabitants of this Realm. And 
therefore as I have offered theſe few inſtances to 
prove the King ſhould have ſuch a prerogative z 
in the next place I come to ſhew, that the Kings of 
England have exerciſed this their prerogative in all 
ages : and.as the King has the power of reſtraint 
of foreign trade, ſo he is the only Judge when 
it is proper to uſe that power, which ſeems plain- 
ly to for the ſame reaſon, And I think Mr. 
Williams's remark of the difficulty of this caſe, 
that it ſhould neceſſitate the King to call a Parlia- 
ment to aſſiſt him with power to determine this queſ- 
tion, is not to be paſſed by without ſome obſervation. 
God be praiſed, tis in the King's power to call 
and diſſolve Parliaments, when and how he pleaſes ; 


and he is the only Judge of theſe Ardua Regni, 


that he ſhould think fit to conſult with the Parlia- 
ment about. And Mr. Williams would do well to 
ſave himſelf the trouble of adviſing the King of 
what things are fit for him to conſult with his Par- 
liament about, *till ſuch time as he be thereunto 


called. But it hath been too much practiſed at this 


and other bars in Veſtminſter- all, of late years, 
to captivate the Lay Gens, by leſſening the power 


of the King, and advancing, I had almoſt ſaid, 


the prerogative of the People: and from hence 
comes the many miſchiefs to the King's ſubjects in 
parts abroad, by making the power of the King 
thought ſo inconſiderable, as tho” he were a mere 
Duke of Venice, being abſolutely dependant upon 
his Parliament, Would it not be mightily for the 
honour and dignity of the Crowa of England, 
think ye, that the Emperor of Fez and Morocco, 
or any Prince of the remote parts of the World, 
ſhould be told, That Mr. Sandys, one of the King 
of Great Britain's ſubjects came into the Emperor's 
Territories againſt his Prince's conſent, and that 
he had no power to hjader him unleſs he would 
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conſult with all his Nobles, and the Repreſentatives 
of all his common ſubjects, to aſſiſt therein? 
Would not the Emperor believe Sandys to be the 
greater Prince of the two? But tho? ſuch ſort of 
declamations are ſo much for the ſervice of the 
Crown, and for the honour of the Kingdom, as 
they would have it believed ; yet I think they have 
the ſame tendency of duty and ſervice to the King, 
with ſome other matters that of late have happened 
amongſt us, viz. Some have been ſo concerned, as 
well for the ſafety and ſecurity of his Majeſty's ſa- 
cred Perſon, and to make him formidable to his 
rebellious ſubjects at home, as to deſire that his 
guards might be diſcharged, becauſe it looked as 
though he deſigned to rule by a ſtanding army; 
and to ſhew their tenderneſs to his ſacred Life, 
would have him removed from the aſſiſtance of 
evil counſellors, as they called them; and put him- 
ſelf into the hands of aſſaſſinates, as tho* one mur- 
dered Prince were not ſufficient to ſatisfy that piece 
of ſtate-policy, in one and the ſame age. And in 
order that he might have ſufficient to ſupport the 
neceſſity as well as the dignity of a Crown, which 
all good ſubjects are zealous for; ſome, of late, 
have induſtriouſly endeavoured to have prevented 
him from being able to borrow any money upon 
the credit of any part of his revenue, a privilege 
that the meaneſt of the perſons concerned in that 
queſtion, would think themſelves highly injured to 
be debarred of, | | 

Theſe and the like attempts, if not prevented, 
will render the King and his Government low and 
deſpicable in all other parts of the World : And as 
for the inſtance between a Denizen and a man na- 
turalized, I think it rather makes againſt, than for 
Mr. Williams's concluſion, as to the main queſtion, 
For tho' the King cannot naturalize a man, and 
thereby give him inheritable blood, as a natural- 
born ſubject to inherit lands; yet he may make an 
Alien a Denizen; and by that means he becomes 
to have as much privilege as any of the King's na- 
tural ſubjects hath, as to trade and commerce, 
which is the only queſtion now before us: And I 
cannot help being of opinion, that this Kingdom 
was in greater regard abroad, and the Inhabitants 
thereof more proſperous at home, when the pre- 
rogative of the Crown was more abſolute than now 
it 1s: therefore it is our duty as good Judges, as 
well as good Subjects, to endeavour to ſupport it 
as much as we can by Law. And fo I proceed to 
mention ſome precedents and authoritics, whereby 
the Kings of England have in all ages exerciſed this 
part of their prerogative, of reſtraining, diſpoſing 
and ordering matters of commerce and — 
wits by Royal Licences, Charters, and Diſpen- 

tions, 

And herein I ſhall content myſelf with as much 
brevity as I can, only in producing ſome few of 
thoſe many inſtances, which were with great care 
and induſtry found out by Mr. Attorney, and Mr. 
Sollicitor z and by them ſo learnedly and properly 
applied to the caſe in queſtion. 

1. Therefore it has been well obſerved, that the 
Staples, which were the common and publick 
Marts for all Merchants to reſort to, were firſt e- 
rected by the King's prerogative, without any Act 
of Parliament; as it doth plainly appear by the 
ſeveral Acts of Parliament mentioned at the Bar, 
either for ſetting the places, or enlarging the com- 
modities that were permitted to be brought to the 


Staple ; for ſurely in all times, when the Staple 
oy | was 


was fixed in the Antes of wy ee Prince; that 
muſt be done by league; which none can make 
but the King. To inſtance one authority for all, 
the Stat. 2 Ed. 4. cap. 9. expreſly ſays, It is unt. 
ed, "That tbe Staples beyond the ſeas, and on this fide, 
ordained by Kings in time paſt; & .. Mr. Attorney 
and Mr. Sollicitor cited ſeveral Records, and other 
Acts of Parliament, that allow this to be the 
King's prerogative abſolutely ; which I ſhall only 
name, they, having am the particulars at large, 
viz. Viceſimp E. 3. Plac. Parl. Rolls Abr. fol. ros, 
* Otlau. E. 3 num. 20. 27 E. 3. cap. 1. 43 E. 3. 
£41; 47 E. g. N. 17. Prim. R. 2. N. 98. wit 
many more; which dd not only licenſe Merchants 
to repair to their ſeveral Staples, but prohibited 
them from carrying their commodities to any 
other places, and the ſeveral Acts of Parliament 
made touching the Staple, only infticted greater 
forfeitures. upon the perfons offending, more than 
the King by his prerogative did infſict ; but neither 
added to, or diminiſhed any part of the power of 
the Crown: the truth whereof will alſo farther ap- 
pear by the conſent of the Parliament, painly de- 
are in ſeveral Scores following „ ix. 2 e. 
4. 6. 2 H. 6. c. 4. 3 Hl. 6. 6 1), 8 23 7 
and ſeveral other inſtances, both by ſlieitor 
and Mr. Attorney, I do conceive it does plainly 
appear; that the Statute of 2 Ed. 3. 9. Nong EA 3. 
. r. derimo quarts” Ed. 3. c. 2. the Star; of decimo 
quints' Ed 3. mentioned in the Deferidant's Plea, 
Aecimo 5 Ed. g. c. 3. which the — —_ 
ſel have much inſiſted on, for the openiug the 
berty of trade, only concerned de of the 
Staples 4 and by the Acts of Parliament made rela- 
ting to that trade, ſinet particularly thetyfohed by 
Mr. Attorney, ſtand now te | 
And tho? dhe place of the Staple; as 00 AW 
commodities, were aſcertained by Acts of Parlia- 
ment, yet che King granted to merthunts, licences 
to trade elſe where; which prerogative is allowed of 
by Acts of Parliament, \and-other - authorities in 
our Books: for inſtance, amongſt many others, 
bv» 8 H. 6. 21, 2 Hen 61. 25 
3. 27 H. 6. c. 1. 1 H. 7 l . A A 15 Ed. 45 
fall ack 5. E. 43. 5 8 Feen ©4010 
And as the King, bebe ue dev of Par. 
lament mentioned, ordered the merchandizes of 
the Staple ; ſo alt other foreign trade, not ken 
notice of by Acts . — begun” and 
abſolutely diſpoſed of by "the King's pretogative ; 
e 0 Coke, in his Commitfnent n Mag. 
Chart. c. 30, does truly obſerve, That by Merea- 
tores there, only is meant Merchant Strangers; 
for as I ſaid, I do not find that any of the fubjects 
of this King meddled in foreign trade, in many 
years after the making of that Act: The firſt” In- 
ſtance I meet with, is in Malis Ler Merrutoria, 
fel. 150. of the ſociety of Merchants, which is tlie 
Adventurers, male y à Grant from 
K. Ed. g. and were called the Brotherhood of $. 
Thomas a Becket of Canterbury till the time vf Hen. 7. 
who confirmed their Chürter, but changed their 


name to that of Merchant Adventurers, "which Eyogroſſings 
222 J ok! of 


name they continued a corporation. 
And x tm the” King did (het and foreign 
trade at his pleaſure,” by many inſtances meg 
by Mr. Attorney and Mr. Sollieitor, does farther ap- 
pear, 33 Hen. 3. en r. 2 E. Ring ſecunda 
memb. 35. 3 Hen, 3. N. 33. Rolts alive 170, 


& 214. 1 fe n. N decimo ocla- 
Vor, VII. 
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vo H. 6. N. 50: and REPO of T2 H y.. 6. 
which I have cauſed to be ſearched. And in Plow- 
dens Commentaries, in the great Caſe bf Mines 
Royal it is fer down as a Rule, That affcient Char- 
ters and Grants of the Crowh, are the beſt eviden- 
ces of the Prerogativł-· Phil. and Mary erxcted th 
corporation of Ria Merchants, by Charter; with 
a prohibition to others, with the ike conditions with- 
in mentioned in the Charter at the Bar; and was 

afterwards approved of in Patliament, in 8 Eliz. 
and the forfeiture mentioned in the Letters Patent 
made more effectual. And as Mr. Attorney did 
truly obſerve, that when Calais was taken, and 
thereby the Staples unſettled, Queen Elizabeth 
thought, according to the precedent of the Ruſſia 
and other Companies, it was moſt advantageous for 
the cartying on of Trade and foreign commerce, 

erect focieties and co ns ; which was well 
approved of in thoſe times, and ſo bas 5 


ever fince undiſturbed, until this 3 queſti on þ 


which I ſhall more particularly infiſt 
come to diſcourſe of the next Head. 
And here by the way, 1 ſhall only wat 
that there were many Records and 1 cited by 
the counſel 3 the Bar, to = difference 92 
tween allen enemies, an = and how 
theft infidels are in IA looked upon as perpetual 
enemies, and the many caſes that were cited abour 
the Jews; and othets; I think will not be neceflary 
to be farther - ;fteg"upon for I conceive ihe 
Lf concern the'tueftion that is now before 

r were not the Charter how in eftion; in being 
it would bel x ren "Fhill for Mr. Sem angys to eotifid 
how far he"miiglit be 6btoxious to'gunifhment; for 
fi un "Why ate in lay called” per- 
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the reaſons and authorities that have induced me 


thereunto. | 2 r 
I premiſe only this, that in all thoſe Countries, 
where ſocieties of trade are erected by the ſupreme 
Power, exclulive of all others, as the caſe at the 
Bar, Monopolies are forbidden; and are as ſevete- 
ly puniſhed by their laws, as they can be by the 
Common and Statute Laws of England, (viz.) in 
Holland, Germany, France and Spain, &c. 

And ſo wherever the Civil Law, prevails, Mo- 
nopolies are puniſhed with confiſcation of Goods, 
and -baniſhment. C. de Monopoliis & Cenſ. foren/. 
part 1. fol. 497. | 

Now though Monopolies are forbidden, yet that 
cannot be underſtood to be ſo univerſally true, (as 
no general Law can ever be) that it ſhould in no 
reſpect, and upon no occaſion or emergency what- 
ſoever, admit of any exception or limitacion. 

The exceptions thereof may be ſuch as theſe: 

1. Though no private Perſons can have the ſole 
trade to themſelves, by their own private authority, 
yet this may be granted to a publick ſociety, by 
the prerogative of the Prince if, 


2. It be upon good cauſe, and for the publick 


advantage of the Kingdom. 

3. From the neceſſity of beginning and carrying 
on ſuch trades and foreign commerce, which can be 
only done by Companies and Societies. | 

3. Such Companies and Societies ought to be 
continued. and- ſupported upon the natural equity 
and juſtice, that no other perſons ſhould be permit- 
ted, either to reap the profit, or to endanger the 
loſs of what hath been begun, and been. carried on 
by them, with great hazard and expence. 

Now in as much as foreign trade can never be of 
advantage to this Kingdom, except the ballance be 
kept equal between this and other Countries; which 
can never be done, but by keeping up to propor- 
tionable rules for the regulation thereof, with the 
other Countries: And - becauſe, as I ſaid before, 
the municipal laws of this Realm ſeem too ſcanty 
for that purpoſe, I will therefore firſt conſider how 
this e as to the Law of Nations; 


and then how it is conſidered by our Law, _ | 


cing authorities in both to make good my aſſertion. 
And becauſe 1 thought the former more natural and 


effectual for the deciſion of this queſtion, made me 


more inquiſitive than otherwiſe-I ſhould have been. 


Cujacius lib. he Obſer. 23. diſtinguiſhes inter D 


Monopolis licita & illicit. 77 
Licitum Monopolium, ſays he, eſt, i certis perſe- 
nis vel quod 77 eft certo, Collegio conceſſerit Prin- 
ceps ut ei ſoli jus fit vendendæ certæ mercis ; and there- 
fore recites a law of the Emperors Theodefius and 


Valentinian, by which certain Governors of Com- 


merce were appoiated ; Edifali Lege ſancita, ut 
nulli Mercatori niſi ad deſignata loca temporibus præ- 


ſtitutis ad negotiationis ſue ſpecies difirabendas paſſim 
E * 1 | 


liceret accedere. 


Carpꝛzovius, in his deciſions before mention'd, 
kb. 2. Deciſ 105. N. 13 & 14, makes this no 
new caſe; Et certe (non eff novum) modum com- 
merciis (quæ tamen liberrima eſſe debent ) poni ex cauſa 


ninirum publice utilitatis vel nec:ſſtatis,. ex quo Mo- 


nopolia alias probibita jure ſubhiſtuni. 


And again, Exempla baud rara ſunt ubi neceſſitate 


& Edicto principis Monopolia quandogue probari : 


Cammercia ad certas Perſonas & Loca reftringi vi- 


* demus. * 


Idem, Decif. 4. N. 10. & N. 13. Nimirum Exer- 


. cifium ac permiſſio Monopoliorum & Ptincipis arbitrio 
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dependet, Sc. Scacca de Commerciis Q. 7. fol. 301. 
N. 15. Hoc non procedit in Manopalio, autoritate 
Principis frve Reipub. contratio, quia ficut monopolia, 
privatd autoritate coniratia Reipub. ſunt pernicioſa : 
Ita hæc que Legis Autoritate, ex juſta contrabuntur, 
Cauſa Reipub. valde utilia ſunt. 

Grotius de J. B. & P. lib. 2. cap. 12. Sec. 16. 
Monopolia non omnia cum Jure nature pugnant : nam 
Poſſunt interdum & ſumma poteſtaite per mitii, juſta de 
cauſa & pretio, | 

He gives amongſt others theſe two Examples: 

1. From the Hiſtory of Jeſepb, when Was 
Vice- roy in Zgypt 3 which is, lays he, an illuſtrious 
inſtance of this matter, 

2. That under the Romans, the Alexandrians had 
_ ſole trade of all Indian and Eihiopick commo- 

ities. N. 27841 
So Thuanus, lib. 32. gives an inſtance of a Grant 
from the French King, Ann, 1604. for the ſole trade 
into Canada, or New France; for which he gives 
this reaſon, Ne gravis efſet ærario ad ſublevandes 
navigationis illinc inſtitute ſumptus. | 

Which I conceive will go a great way in ſupport- 
ing all. ſuch trading companies as cannot be begun 
but by a publick expence. K 08 5.4 
| C. de monopoliis, the prohibition is expreſsly li- 
mited, Ni Privilegium vel alia conſuetudo in uti- 
litatem publicam vergens reſiſtat. 2 

Mercatura eſt res indifferens, in qua Magiſtratus, 
vel in vetando, vel permittendo ſuam pro Commodo 
Reipub. poteſt interponere autoritatem. Salmaſ. de 
Fan. Trapezit. fo. 236. Hoc, ſolum permiſſum eſt Regi 
ut palſit probibere, ne aliis vendat ſalem. Alciat, tn 
V inter publica 17. in Fin. F. de Verb. Sign.-as it is 
at this day practiſed in France, Thuan. lib. g. 
Sic in Sale Vendenſi, Monopolia etiam hodie in J- 
talia licite exerceri è Superiorum permiſſione. Scacca 
de Meraat part. 4. N. 30. | LH } 

Sic in Repub, Lubecenſi, certis quibuſdam Merca- 
toribus ob prædictas rationes jus coquendi ſacchari, & 
ſatis Diab. Privilegio conceſſum eſt. Marguard. lib. 
4. c. 7. N. 29. 

And ene uſage: 

Hic eſt communiſſima omnium, nullo prorſus re- 
luctante Doctorum ſententia, quod jura bujuſmodi Em- 
foraha & Regalia poſſunt acquiri non modo per Con- 
ceſſionem ſummi Principis, ſed etiam Conſuetudine & 
2 Laſius de Juſtitia, lib. 2. c. 22. 
ub. 21. | | 
By the Imperial Laws, commerce and traffick 
have received ſeveral other limitations ; ſometimes 
the ſubjects of the Empire have been forbidden to 
trade to certain places, particularly named ; and 
in general by other conſtitutions, forbidden to ex- 
| ry gold, or arms, to any of the barbarous 
ations. | 
And that the law or cuſtom of Nations is ſo, the 
Fee — — 1 4 | 

A in Germany, where the Law ibi- 
teth all . ſee how the 2 
ſtands in reſpect of our caſe. | 

Circa Monopolia autem, que exercentur adverſus 
Cives, ob ſer vandum, non he illicitum, ſi non cutvi⸗ 
quodvis negotiationis genus exercere conceditur, ſed 
lis duntaxat qui ad idem exercendum juxta inſti- 
tuta Civitatis fibi jus queſiverunt, quemadmodum in 


rebus pub. Europeis tecta quedam præſtitiſſe oportet 


_ qui Mercatorium aut opificium aliquod tollere 
vull. 

This as to Corporations. 

| | As 


5 


1684. 


| As to trading Societies thus : 

Sed & fieri poteſt, ut d ſumma poteſtate Societati 
mercat orum indulgeatur certum genus Mercium & cer- 
tis locis advehere, excluſis reliquis, cujus privilegit 
concedendi varie poſſunt ¶ e cauſe. 

I. Nam Commercia que ad loca remotiſſima inſtitu- 
erentur, priuſquam rite ſtabiliantur magnos requirunt 
ſumptus, & ancipiti eveniui initio ſunt obnoxia; ergo 
Authoribus talium Commerciorum cavendum eſt, ne quod 
ab ipfis conſtitutum magno cum periculo, & ſumptu 
ſunt, alii gratis intercipiant. 

II. Ac præterea ejuſmodi Societates privilegiatæ opi- 
bus ſuis Reipub. exigente neceſſitate, felicius poſſunt 
quam ſingula ſuccurrere, 

III. Videntur etiam meliori fide Commercia tractari, 
ac majorem Copiam Mercium hoc modo poſſe advebi, 
neque de tot fraudibus & compendiis cogitare neceſſum 
babent, quorum lucrum in commune velut ærarium re- 
datium equalibus portionibus diſtribuitur. 

Puffendorff de jure Nature & Gentium, lib. g. fol. 


ay learned Author does more at large deſcribe it. 
It has been a queſtion ſomerimes debated, whether 
the Society entered into by the Hanſe Towns were 
not againſt Law, Quippe quod /peciem Monopolii pre 
fe ferre videtur, ut certis locis merces emant conſæde- 
rati que rurſus pretio eo, quo volunt, vendant. 
_. "This is the ſame objection now made againſt the 
Charter at the bar. 
But the anſwer given was twofold, and will come 
home to this caſ. | 
I. That the Emperor Charles IV. has given his 
approbation, and made it lawful by his authority. 
II. That they had continued in poſſeſſion of this 
Society ſo long, that now the length of time (toge- 
ther with the Prince's conſent) removed all doubt 
whatſoever; Carpzovius de lege Regia Germanorum, 
cap. 6. ſe. 10, And the Charter now in genes, 
and other Charters of like nature granted, by the 


Kings of England, which I ſhall have occaſion tore- 


member by and by, remained undiſturbed without 
the leaſt interruption, as long as this Society did be- 
fore this queſtion was ſtated. 

And though, according to the rules of our Laws, 
ſuch a length of time does not obtain the credit of 
a preſcription; yet by the Law of Nations, and the 

actices of all other countries, which are only 


adapted for this purpoſe, it is otherwiſe. Præſcrip- 


tio enim tam longi temporis vim legis obtinet, imo tollit 
omne vitium. 

Præſcriptio temporis immemorialis, que privilegiata 
eſt, & ex vitioſo etiam titulo dominium & jus tribuit, 
omneſque Solemnitates, etiam extrinſecus, negotio acceſ- 

fiſſe preſumit tanti temporis Antiquitas, num. 10. u. 
Aique omnem Monopolii reſpetum conſuetudo Immemo- 
rialis vel Cæſarum approbatio excludit, u. 10. 26. 
Qua conſuetudo Immemorialis Cæſarum ſcitu & 
conceſſu hec antiqua Societas fulcitur, omnis Monopolii 
reſpectus etiam minimus leſerat. Marg. lib. 4. cap. 7. 


u. 50. a 

And as theſe Hanſe Towns were one of the firſt 
Corporations of trade I have read of, ſo was it 
thought the intereſt of England to ſupport and en- 
courage them. I find above ſixty (ſome ſay eigh- 
ty) Towns and Cities united their Stocks, making 
Lubeck, Brunſwick, Dantzick, and Cullen, the chief 
places of their reſidence; and fo great was their 
trade and credit under that conſtitution, that many 
Princes granted them large privileges, and they 
kept Courts by their Deputies and Councils at 
Bergen. ; 
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By the Laws of Spain, all Monopolies are for- 
bidden, and under the ſame penalties appointed by 
the Civil Law: yet there alſo a right may be acqui- 
red to a ſole trade, by licence obtained from the 
King, or by Preſcription. | 

Quinta partida Tit. 7. leg. 2. membris boc Commer «+ 
cium Maritimum exctnfh ceteris ad 20; annos concede- 
retur. Neque ulla re ſe magis prodidit Imperii odium 
Batavice noftris diebus, (Des ita volente) conſtituts 
magnitudo, & felicitas, quam Navigationum in Indias 
Orientales ſuſceptarum conſtantia & ſucceſſus, ad guas 
ut ererio parceretur, Societates inſtitute, caut umgue 
tandem, ut ſub unam Societatem omnes coirent, quod 
alioqui experimento conſtitiſſet, Aromatum pretia ab 
Inſularis ob emptorum frequentiam augeri, & cum alii 
aliis prævertere, & lucrum ad ſe aliorum damno deri- 
vare ſatagerent, ubi concordia maxima eſt opus, æmu- 
lationum & diſſidii ſemina ſpargi. 

I come in the next place to make it appear, that 
as the Law of Nations, and the practice of all 
other countries, warrants the like Grants and reſtric- 
tions with the caſe at the bar; ſo I conceive this 
Charter of ſole trade to the Indies, excluding others, 
is neither oppoſed by the Common Law, or prohi- 
bited by any Act of Parliament; but is ſupported 
by both, as will more evidently appear by the prac- 
tice and conſtant uſage in all times, 

Therefore, tho' ingroſſing be a crime, odious in 
the Law, and puniſhable, yet all manner of ingroſ- 
ſing is not. | 

Therefore in the caſe of foreign trade, which is 
only applicable to the cafe at the bar; it was re- 
ſolved by all the Judges of England, 3 Inftit. 196. 
That Merchants may buy beyond ſea in groſs, and 
ſell here again in groſs alſo. I ſay, that all Mono- 
polies are not unlawful. , Generally ſpeaking they 
are, and therefore, I will admit the deſcription of 
an unlawful Monopoly, made by my Lord Coke, 3 
Inftit. 181. OT | 

A Monopoly is an inſtitution or allowance by the 


King, by his Grant, Commiſſion or otherwiſe, to 


any perſon or perſons, bodies politick or corporate 
of, - for the ſole buying, ſelling, making, 5 
ing; or uſing any thing z whereby any perſon or 
_— bodies politick or corporate, are ſought to 

reſtrained of any freedom or liberty they had be- 
fore, or hindred in their lawful trade. 

Now if the ſubjects of England had not before 
this Grant, a freedom and liberty to trade to the 
Indies, againſt the King's royal pleaſure, the Char- 
has at the bar will be no Monopoly within that 
rule. | 

Now that they had no ſuch liberty hath been ſuf- 
ficiently proved by the ſeveral prohibitions men- 
tioned before; and the many more inſtances there- 
of, cited by Mr. Attorney, and Mr. Sollicitor; and 
it would be very ſtrange, that the King might pro- 
hibit Foreigners from coming here into England, 
and not prohibit his own ſubjects from going into 
foreign countries. 

And it is not denied, but if the King ſhould pro- 
claim a war with the Indians, that then it would 
be a prohibition to all his ſubjects to have any com- 
merce with them; nay, and he might continue that 
war as long as he pleaſes; and by that means all 
his ſubjects would be as well prevented of any of 
the commodities of that country; and alſo of ex- 
porting any of our commodities thither. So that 
ſurely this Charter, with theſe reſtrictions, is much 
better than a total excluſion z and therefore foreign 
trade is not like our home trade, to which the word 

Monopolies 
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Monopolies is properly applicable; for that cannot 
be totally excluded for any time, tho* never ſo 


ſmall, by any Act of Prerogative. 


- Objef?, Ay, but, ſay the Defendant's Counſel, 
tho the King can by his prerogative prohibit all 
trade to any country, upon ſuch great emergencies 
as war and plague, Sc. yet to grant liberty to 


ſome, and exclude others, that makes the Grant 


at the bar be thought a Monolopy. Which is ſtill 
begging the queſtion ; for if the King by his pre- 
rogative, have the power of reſtraining and diſpo- 

foreign trade, where Acts of Parliament have 
not interpoſed; as by the precedents already cited, 
Feonceive clearly he has, as inherent to his Crown; 


' therefore, as he may reſtrain all, ſo he may reſtrain 


any part by the ſame parity of reaſon, 

It the King proclaims a war with any country, 
which is a general prohibition of trade, and ſhould 
order that Jobn a Style, or a dozen or any greater 
number of his ſubjects, Sc. and give them inftruc- 
tiohs to treat for a peace, and the perſons ſo —4 
pointed ſhould carry on a trade; would not Mr 
Jandys, do you think, have as much reaſon to mur- 
mur, that he was none of thoſe Ambaſſadors, as 
he has now by being not comprized within the 
Charter? And would it not be thought an atro- 
gancy and ſaucineſs in him, to demand an account of 
the inſtruction given by the King to ſuch Ambaſ- 
ſadors ? Or durſt he trade there till a peace were 

roclaimed with that country? 

And the gloſs of that Law ſays, Mercatores non 


faciant inter Monopolinm de re non vendenda nifi pro 


certo pretio, vel de non exercendo officinm niſi per eos 
reripiatur Offitiales & Sqcios : Poſſunt tamen het fa- 


cere-cum conſenſu & ſcientia Regis & contra facientes 


perpetus exulabunt, & corum bena Regi applicantur. 
Ex privilegio ergo Regis poſſunt ſimiliten & conſuetu- 
dine vel prajeriptione, quia quod privilegio acguiri- 
tur, etiam præſcriptione acguiri poteſt. ö 

And there quotes abi dicitur, quod poteſ® concedt 
privilegium; quod ſuis ſolus piſcetur in certa parte 
-Maris, & aliis pott probibtri. 8 

In France Monopolies ate prohibited alſo, Sub 
pena Confiſcationis corporis & bonorum indict. Conſt, 
Fr. 1. Art. 191. 

Notwithſtanding which, there are eſtabliſhed ſe- 
veral Corporations for trade; I will name but two. 
Anno 1657, the French King makes a grant of the 
ſole 6ſhery in bis Dominions, to a Society, exclu- 
ding others upon pain that Intt rlopers ſhall incur the 
penalty, de Confiſcation, des Vaiſſeanx & Mertban- 
dizes & de dix mille Livres d' Amende. Aytz; vol. 


4. pag. 207. And in the year 1664, the Eaſt- India 


Company by his declaration, with an excluſion to 
all others, like our Ea, - India Company, page 
7 United" Provinces, the Laws againſt Mono- 
polits are the fame, yet there always were ſeveral 
rrading Corporations excluſive of all others, 3 June 
1621. in the Charter of the Dauich Weſt- India Com- 
pany; it is granted thus; And in caſe any one ſhall 
go to, or negotiare in any of the aforeſaid places 
granted to this Company, and w thout conſent of 
the ſaid Company; it ſhall be upon pain and for- 


feiture of fuch ſhip and goods, as ſhall be found to 


trade in thoſe Coaſts and Places, which being pre- 
ſently and on all fides, on the behalf of the ſaid 
Company, fer upon, taken, and forfeited, ſhall 
be and remain to the uſe of the ſaid Company. Aytz. 
vol. x. P. 02. fes. 1. 3 


% 
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And in eaſe ſuch ſhips or goods be ſold, or fly 
into lands or havens, the Riggers and Part Owners 
thereof ſhall and may be diſtrained to the value of 
the ſaid ſhip and goods. . 

That the aforeſaid Company ſhall within the ſaid 
limits make Governors, Officers of War and Ju- 
ſtice ; and for the other neceſſary ſervices for the 
preſervation of the places, and maintaining of good 
order, policy and juſtice, and the advancement of 
their trade ſhall appoint, diſpoſe and diſplace, and 
ſubſtitute others in their places, as they ſhall find 
their affairs do require. . 

All ſnips coming to any place where the Com- 
pany have their Garriſon and Government, ſhall 
not tranſport thence any men, goods or money, 
without leave and conſent of the Council, upon the 
pain and forfeiture of ſix months wages, Sc. | 

In the Grant to the Dutch India Company, 20 
Mar. 1602. that no body, of what quality or con- 
dition ſoever, ſhall for the ſpace of twenty-one 
years, paſs Eaſtwards of the Cape of Good Hope, 
upon 8 — of ſhips and goods. Ayiz. 1 vol. 


& 


fol. 157. 


That the ſaid Company ma int governors 
and officers of war — jalttee, 4 for o. er neceſ- 
fary ſervices, for the preſervation of their places and 
maintenance of good order, E and juſtice. 

The ſaid officers to take the oath of ſupremacy 
to the States-General; and of fidelity, as to hat 
concerns trade and traffick, to the Company. | 

And afterwards, the gth of Sept. 1606. a Placaert 
was publiſn'd, that no body, directly or indirectly, 
ſhall paſs or trade beyond the Cupe F God Hope, 
upon pain of death, and forfeicure of their ſhips or 
goods, which ſhall be found to have done or to do 
lo. And tho? they ſhould abſent themſelves out of 
the United Provinces, yet the ſentence ſhall go on, 
and be decreed and executed, with the preſent con- 
A ſelling of their goods, actions and cre- 

„e | 3 

Idem, page 158, and ſurely the Dutch have been 
always by us eſteem'd, as our greateſt and moſt 
dangerous rivals in trade. , e 

And as for the reaſon and neceſſity of eſtabliſhing 
this way of trading by Companies, ſee the judgment 
of Thuanis, lib. Hit. 124 and 130, where ma- 
king mention of the Eat - Indies, he ſaith thus: Di- 
verſis itineribus hujus Regionis Incolarumque Ingenits 
5 tanta frequentid d privatis bac ipſa Navigatio 

Commercium exercitum fuit, ut alter alterum fert 
7 — ditum. Ad obviandum itaque huit malo 
viſum fin An. 1602. quibuſdam bujus Navigatio- 
nis mercatoribus, præpotentum ordinum conſenſu certum 
conſtituere corpus, eujus tantummodo, &c. 

The Indians being Infidels are by law eſteem'd 
common enemies, and the opinion of my Lord 
Coke in Miebelborne's caſe, I think, therefore, to be 
Law, notwithſtanding the objections that have been 
made againſt it, which none of our books warrant z | 
now the King by his Charter makes the Plaintiffs as 
it were his Ambaſſadors to concert a peace, and Mr. 
Sandys murmurs becauſe he is not one of them. 

The King may grant a Fair or Market to e 
ſubject he has, but becauſe he grants that privilege 
to ſome of his ſubjects, have the reſt any „ Irs. 


of complaint ? Becauſe the King may pardon every 
offender, but will not pardon any Highwayman 
now in Newgate ; muſt thoſe goal-birds, therefore, 
think themſelves injur'd in their liberty and proper. 
ty? Becauſe the King granted to his town of Hull, 

2 that 


1684. 
that no other ſhips ſhould be there freighted for fo- 
reign parts, till the ſhips of that town were firſt 
freighted; as he did, Rot. Clauſ. 41 E. III. nemb. 
25. did London, Dover, or any other town of trade 
complain? Would any of theſe Gentlemen that 
contend for this liberty -of trade, adventure with 
their fortunes to Algiers, and when they are ſeized 
upon by the Algerines, tell them we are Engliſhmen, 
and we have by the Common Law of England, and 
many Statutes of our Kingdom, which ſupport the 
liberty of the ſubject, a freedom to trade wherever 
we pleaſe ? Or would not they rather ſay, we have 
a paſs from the King of England, and rely upon 
that, which preſumes treaties, leagues and truces 
between Princes; and in cafe that will not prevail, 
the King will ſee them righted. And in the Char- 
ter that is now before us, there is a particular re- 
ſtriction and limitation of trade to any Prince in 
amity with out King. Now as the conſtant uſage 
and practice of other countries warrants ſuch ſoci- 
eties as theſe, ſo does ours too: For as I ſaid, the 
Hanſe Towns were ſome of the firſt Corporations 
of trade that we read of in hiſtory; ſo was it 
thought the inteteſt of Zng/and to ſupport and en- 
courage them. 

King H. III. gave them great privileges and the 
Still. yards for their reſidence, which they enjoy'd 
near 300 years, managing their trade by an Alder- 
man and Council call'd, The Guild of the Hanſe, in- 

oſſing the trade of England for Grain, Cables, 
Maſts, Pitch, Tar, Sc. and under that colour the 
Facobſons at this day claim ſeveral privileges. 

- It is obſerved by many hiſtorians, that the moſt 
flouriſhing trades have been begun by united Stocks 
and Policies. 


In this Kingdom a Patent was firſt obtained for 


the erecting the Staple, from E. III. before any 
Act of Parliament intermeddled in that trade, and 
proceeded under ſeveral regulations till the time of 
Queen Elizabeth. In the Book I cited before Ma- 
lyn's Lex Mercatoria, fol. 150. ſays, this Company 


of Merchants are above 400 years ſtanding, as that 


Book reckons from 1248. when the ſaid Merchants 
obtain'd privileges of Jobn Duke of Brabant; and 
were call'd, the Brotherhood of St. Thomas Becket 
of Canterbury : which were confirm'd by Ki 
KF. MI: K NV. H. v. H. VI LIN. X. II. 
H. VII. who gave them the name of Merchant- 
Adventurers; and after him confirm'd by H. VIII. 
E. VI. Q. M. Q. Eliz. and King James, not 
without many enemies, and oppoſers; eſpecially, 
ſays that Book, of late taxing them to be Mono- 
polies and unprofitable to the Commonwealth, be- 
ing that all our cloths are not dreſs'd and dy'd in 
England; yet it ſtill prevailed, as being thought 
for the publick good. 77 
And *tis obſervable, that Queen Elizabeth did not 
only confirm what was done by her 1 
but augmented and greatly enlarg'd the privileges 
of this ancient Company ; and confirm'd the Charter 
of the Muſcovy Company, granted by Philip and 
Mary ; and ſet up ſeveral other Companies, as that 
of Exeter, mention'd at the bar; the Eaft-India 
Company, and the Levant and the Eaſtland Com- 
pany. And altho' that ancient and beneficial Com- 
pany of Staplers, was often 22 by particular 
perſons, and complain'd of as a Monopoly intrench- 
ing upon the liberty of the ſubject, in ſeveral Par- 
liaments, in the time of H. IV. H. VII. E. VI. and 


Queen Mary: yet all parties being heard, theſe 
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complaints were fully anſwer'd, atid the Company's 
privileges ratified and enlarg'd. = 

Again, in Queen Elizabeth's time, the Clothiers 
having prevailed againſt the Company; the eloth- 
ing countries were almoſt quickly ruin'd, and re- 
duc'd to that extremity, that in 2g Zliz. the 
Lords of the Council ſent for the members of thar 
Company deſiring them to reaſume their privi- 
leges, and chearfully to proceed in their ſociety ; _ 
with affurance of all countenance and aſſiſtance 
from the Government, And in the reign of King 
James, after ſeveral Interlopers had endeavour'd to 
deſtroy the Company ; the King publiſh'd his Pro- 
clamation to reſtore the Company to its ancient pri- 
vileges. 

So did King Charles I. 7 Dec. 1634. reciting, 
«© Whereas we have taken into our princely conſi- 
« deration, the manifold benefits that redound to 
„this Kingdom; and finding how much order and 
government will conduce to the encreaſe and ad- 
„ vancement of the ſame; we have thought fit, 
„with the advice of our Privy-Council, Sc.“, 
There he gives an eſtabliſhment to the Company, 
and prohibits any to intrude upon their privileges, 
upon pain of fuch puniſhments as the Star- Chamber 
ſhall inflit. 

Since this, it may be worth conſideration, whe- 
ther the breaking of this Company, has not occa- 
ſion'd the great decay of our trade in Wool: it be- 
ng agreeable to reaſon, that as no Law can be ef- 
fectual without Courts of Juſtice to put them in exe- 
cution ; nor a ſtraggling army ſubſiſt without diſci- 
pline : ſo a ſtraggling trade manag'd by particular 
perſons, whilſt every one ftrives to advance his own 
private intereſt, will ruin the trade in general, eſ- 
pecially ſuch a hazardous trade as this to the Eaſt- 
Indies, which already hath been ſo chargeable, and 
can only be prevented by the conduct and govern- 
ment of a publick ſociety: and ſurely to look after 
and ſettle theſe matters, — belongs to the 
care and prudence of our Governors. N 

Now I ſhall obſerve, how the practice has been 
both in Queen Elizabeth's time and ever ſince, and 
that altho* many Charters like ours at the bar have 
been granted ; and none ever demanded by a judg- 
ment in Weftminſter-ball, or ſo much as objected 
againſt, ſave only that of the Canary Patent, till 
this cauſe at the bar: and tho' ſeveral attempts have 
been made both in Parliament, and in the Courts 
at Weſtminſter-ball, againſt Monopolies ; yet this 
Charter, and others of the like nature, were never 
look*d upon under that character. For inſtance, 

1. A Charter was granted 2 Eliz. to the Mer- 
chants of Exeter for the ſole trade to France, exclu- 
ding all other Merchants of Exeter not of that Com- 
pany z continued undiſturbed, and prevailed againſt 
a great oppoſition that was made againſt it in Par- 
lament. King Edward VI. and King Philip and 
Mary, having granted a Charter like ours to the 
Ruſſia Company, which continued in peace till 
the eighth of Queen Elizabeth; when the Parlia- 
ment taking notice of that Patent, thought fit to 
confirm it with all the commendations imaginable 3 
and was ſo far from thinking it a Monopoly, that 
it ſays, the Commonwealth before that time had 
received great advantages by it; and grants, and in- 
flicts greater and other penalties than were or could 
be inflicted by the Lettets Patent: and it is obſerva- 
ble, that there were ſome Interlupers upon that 
trade in thoſe days, and had been liable to the or- 
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thoſe Letters Patent, but provides only that the 


feitures inflicted by thoſe Letters Patent, and were 
therefore forced to apply themſelves to that Parlia- 
ment; and did obtain a ſpecial Proviſo to excuſe 
thoſe forfeitures, which had not that Act of Parlia- 
ment been made, they had been liable to; which I 
take to be an authority full, as to the caſe at the bar. 

Queen Elizabeth, during her reign, granted ſe- 
veral Charters of the like nature, which paſs'd the 

ruſal of her. Attorney and Sollicitor, learned men 
in our profeſſion, In the beginning of her reign 
my Lord Chief-Baron fon was Sollicitor, Sir 
Gilbert Gerrard Attorncy-General, and paſſed thoſe 
Patents both to the Ruſſia and Exeter Companies. 
23 Eliz, my Lord Chict-Juſtice Popham was At- 
torney, and the Lord- Chancellor Egerton Sollicitor, 
in whole time ſome few ſuch Charters were alſo 
granted like to this at the bar. And then my 
Lord Coke was Attorney-General, and my Lord 
Chict-Baron Fleming Sollicitor-General, who ap- 
proved thereof; and it is obſervable, that in the 
43 and 44 of the Queen, the Parliament took no- 
tice of many Patents of Monopolies, as it appears 


by the Book, cited at the bar; Townſend's Collec- 


tions, 244, and 245. The Parliament ſeemed to 


be as high as ever they were in any age before, and 


particularly were incenſed by thoſe Patents. A liſt 


of all were brought in by Mr. Secretary Cecil, that 


were thought gricvous, or prejudicial to the Com- 
monwealth z and though there were a catalogue of 
forty or fifty, amongſt whom that of Darcy is one, 
yet the Parliament nor none other complained of 
any Charter granted to Corporations, but they con- 
tinued undilturbed, And by the way it is not 
amiſs to obſerve, that Darcy's Patent was not im- 
mediately damned in Parliament, but referred to 
take its fate in Meſt minſter- hall; the great reaſon 
that guided that Judgment was, the reſtraint that 
was put upon the home trade; and ſo it appears in 
Mere's Reports 672. And thus ſtood theſe Charters ; 
the Ching Charter, the, Turky Company, the Bar- 
bary Company, the Guitea Company, all Charters 
of ſole trade, excluding others, remained in trade 
during all Queen Elizabeth's time. | 

But in the third year, of King James, was the 
firſt Act made for opening a general trade to Spain, 
Portugal and France, to all the King's ſubjects; 
which could not be done in Veſtminſter hall, as ap- 
pears by the preamble to that Act; nor does that 
Act call thoſe Chartets Monopolies, or open a free 
trade to any other parts of the World, but leaves all 
Charters of foreign trade, ſave to Spain, Portugal 


and France, to remain as they did before. And 


in the 4th of Jac. cap. 9. there is notice taken 
particularly of the Charter granted to the Exeter 
Merchants of the ſole trade to France; and becauſe 
it was thought to be damned by the general words, 
of that Statute E. III. yet it is there enacted and de- 
clared, that the ſaid Statute of Patents, neither did 
nor ſhould diſſolve, annihilate or impeach the ſaid 
Charter, or the ſaid Company in any of their privi- 
leges, libertics, or immunities granted unto them by 
the ſaid Charter, any thing coutained in that general 
Act to the contrary, notwithſtanding; and from 
this Act of Parliament, I obſerve two things: 

I. That the Parliament thought that the Charter 
to Zxeter.for ſole trade to France, excluſive of o- 
thers, was for the publick bencfit, and weal of that 


City, (+ | | 

II. That the Letters: Patent were good in Law, 
and did not want the alliftance of an Act of Parlia- 
ment to ſupport them; for that Act does not confirm 
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Statute 3 Jac. ſhould not by general words be 
thought to impeach or deſtroy them. Now had 
the Parliament thought the Charter void or infirm, 
they might have confirmed or ſtrengthned it, as the 
Ruſſia Patent was; but they concluded, that had 
it not been for the Statute of vertio, the Charter was 
good to all intents and purpoſes : and this I take to 
be full authority in the caſe at the Bar, But to pro- 
ceed, the Greenland Patent for ſole. fiſhing exclu- 
five of others, granted by Queen Elizabeth, is held 
good, Rolls, part. 5. fol. 3. Taylors of Ipfwich's 
caſe, and the caſe of the Abbot of Weſtminſter, is 
agreed to be Law; in Darcy's caſe, More, 673. by 
Mr. Juſtice Dodderidge : and by the way he gives 
geod advice to all perſons that diſpute the King's 
prerogative z and for: the friendſhip I bear to Mr, 
Sandys and others that are now in Court, and I 
think need the advice, I ſhall read the very words 
of the Book: he that hews above his hands, chips 
will fall into bis eyes; Er qui Maj eſtatem ſcrutatur 
principis, opprimetur ſplendore us. 

In King James's time, many Grants like ours 
were made, but particularly in 7 Fac. the Patent 
granted to the Zaſt-India Company by Queen EA. 
zabeth, was, by the advice of her Council as well as 
by my Lord Hobart then Attorney-General, and 
Sir Francis Bacon Sollicitor General, confirmed and 
allowed with the ſame clauſes as the Charter at the 
Bar ; and ſo remained undiſturbed and uninterupted 
all King James's reign, and was not thought to be 
any whit touched or aimed at, by the Proviſo in 
the Statute, 43 Eliz, cap. 1. ſe. . that Act only 
pointing at the Monopoly Patents, complained of in 
that Parliament of 43 of the Queen, which I men- 
tioned before. Then comes the Statute ſo much inſi- 


{ted on by the Defendant's Counſel commonly called 


the Statute of Monopolies, Stat. 21 Jac. cap. 3. 
which certainly doth not at all affect the caſe at the 
Bar. For firſt, this Charter is not a general Grant for 
the ſole buying, ſelling, making, uſing of any thing 
within this Realm, which are the very words of the 
Acts: nor does this Charter give the Eaft- India 
Company, licence or toleration to do, uſe, or ex- 
erciſe any thing againſt the tenor or purport of any 
Law or Statute, which are the only things provided 
againſt by that Act. But the Parliament then 
ſeemed to take the ſame general care of all ſuch- 
Charters as this at the Bar, as the Parliament did in 
3 Jac. of that particular Charter of Exeter; and 
therefore to the end that thoſe words in the begin- 
ning of this Act of Monopolies, might not be 
thought to extend to Charters to Corporations for 
trade; there is a Proviſo, ſe. q. that that Act ſhould 
not extend to any Corporations, Companies or Fel- 
lowſhips, &c. erected for the maintenance, enlarge- 
ment or ordering any trade or merehandize, but 
leaves the ſame as they were before that Act, with- 
out any immutation: and it is obſervable, that the 
Parliament then thought a general ſaving ſufficient to 
ſupport thoſe Charters that were then in being, to 
Corporations for trade and merchandize; but made 
rticular Proviſo's for the ſaving of Patents for in- 
d commodities, viz, ſuch as Salt, Gunpowder, 
Ordnance, Shor, and the like. | 
So that this Company was in full poſſeſſion of 
their privilege of ſole trade, excluſive of othiers, 
all King James's and King Charles Iſt's time; till 
all the prerogatives of the Crown were invaded, and 
the crown'd head too was taken off by Traitors and 
Rebels. But the providence of God having reſtored 
us 


1684. 
us our King, and re- inveſted him with all his un- 
doubted prerogatives, as well as reſtored us to our 
ancient rights and privileges, and ſcarce as I may 
ſay warm in his Throne, but amongſt the other 
conſiderations that he had for the publick weal of his 
ſubjects, he conſiders the publick advantage of this 
Kingdom ariſing by trade, and amongſt them, one of 
his firſt thoughts are fixed upon this Company. For 
3d of April 1661, he by his Letters Patent taking 
notice of the Charters of Queen Elizaberb, and 
King James, granted to the Eaſt-India Company, 
and ot the injuries that were done to them by the 
late troubles; with the advice of his Council, and 
approbation of Mr. Attorney Palmer, and my 
Lord-Chancellor Finch, he granted and confirm'd 
to them all their privileges. The 27th of May, in 
the 20th of his reign ; Lord-Chancellor Finch being 
Attorney, and my Lord-Keeper that now is, Sollici- 
tor, he confirms this Charter; and grants to the Eaſt- 
India Company other privileges, by another Charter 
in the 287h year of his reign ; at which time the Lord- 
Keeper was Attorney, and Sir William Jones Solli- 
citor z he confirms the former, and grants more 
privileges: and in the 25h year of his reign, by 
the Charter now in queſtion, paſs'd with the appro- 
bation of the prefent Attorney and Sollicitor; men 
of great ability in their profeſſions, and of whom, 
were they not preſent, I ſhould ſay much more; 
the Charter to this Company was confirm'd with 
additional privileges: 

Nor has this Charter paſs'd only the approbation 
of his Majeſty and Council, ſince his happy teſtau- 
ration, but the Parliament has likewiſe taken no- 
rice of it; the Statute 14 Car. II. cap. 14. takes 
notice of it to be of great advantage to the pub- 
lick: The Stat. of the 29h of this King for poll- 
money, -taxes them with twenty ſhillings for every 
hundred pound in Stock. In the great caſe between 
Skinner and the Eaft-India-Company, the Houſe of 
Commons defended them, even to an eruption be- 
tween the two houſes. 

Mr. Jenks and ſore other Linnen-Drapers and 
Tradeſmen of London, taking the advantage of the 
heats that too frequently poſſeſſed the Houſe of 
Commons of late years, eſpecially againſt the point 
of prerogative, did furiouſly attack the Eaft-India 
Company, but without any ſucceſs : and this Com- 
pany was never aſſaulted in Meſtminſter- ball till this 
cauſe at the Bar. I cannot help therefore this ob- 
ſervation, that as the King by his Charter 1667, 
takes notice, that the Charters granted by Queen 
Elizabeth and King Janes remain'd uninterrupted 
till the late rebellion ; ſo the Interlopers againſt the 
King's prerogative in this particular, and the hor- 
rid conſpirators againſt the King's life, in this laſt 
helliſh conſpiracy, fitſt appear'd in Meſtminſter- ball 
about the ſame time. 

As to the objections I have not yet given anſwer to, 
I think they are but few: my Lord Cok?'s opinion, 
cited by Mr. Pollexfen, 2 Inſt. 540. where my Lord 
obſerves new things, which with fair pretences prove 
hurtful ro the commonwealth ; and amongſt them 
reckons that new Corporations trading into foreign 
parts and at home 4 which under the fair pretences of 
order and government, in concluſion tend to the hin- 
drance of trade and traffick, and in the end produce 
Monopolies ; does not at all concern the caſe at the 
Bur. For this Charter that hath continu'd for an 100 
years without any interruption till of late, can neither 
be thought a new Corporation, or hindrance of trade; 
and Sir £dward Cote, when he was Attorney-Gene- 
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ral; and paſt this Charter, was as learned in the 
Law, as he was when he publiſh'd that Book, and 
was turned out of being Chief - Juſtice, did not think 
this Charter needed that caution. 0 

As to the caſe of the Canary Patent between Harn 
and Iqy, that cannot affect the caſe at the Bar. 

I. For firſt, the Judgment in that caſe was given 

upon the point of pleading, and not upon the va- 
lidity of the Patent. 
II. That Patent was in perfect oppoſition to the 
Statute, 3 Jac. that open'd a free trade to Spain, 
and therefore could not be reſtrained by the King's 
Letters Patent, but there is no ſuch objection to 
our caſe. 

The Counſel that argu'd for the Defendant ſeem'd 
to allow the Charters to the Virginia, Turky and 
Eaſtland Companies, which are excluſive of others, 
to be good ; becauſe they are manag'd by a Regula- 
tion, and not by a Joint-Stock, which ſurely can 
make no difference: for it is a Grant of a ſole trade 
to them, excluſive of others, as well as the caſe at 
the bar. And *tis as hard to get into the Turky Com- 
pany, as it is into this; and may be more charge- 
able: for you cannot be a member of the Turky 
Company, but you mult be a Freeman of the City 
of London; and makes you liable to all the great 
offices of charge in that government. But a tree- 
dom of the Eaſt- India Company may be purchas'd 
at a much eaſier rate; the members of the Zaft- 
India Company are as viſible as thoſe of the Twrky; 
And tho? it was ſaid, the Eaſt - India Company were 
ſometimes inviſible, yet were the Turky Company 
infected with ſo many Interlopers as the Eaſt· India 
Company have; they would not appear ſo glorious 
and ſplendid as they now do, and as I heartily wiſh 
they may long continue. But the King by this 
Charter has reſerved to himſelf a power to deſtro 
and alter the whole Charter, or any part thereof, 
ſo as to put it into a way of regulation inſtead of a 
Joint-ſtock, in ſuch manner as he ſhall in his great 
wiſdom think fit; therefore it becomes us in duty 
and modeſty to wait till we receive his further royal 
pleaſure therein. And whereas it was objected at the 
Bar, becauſe the King cannot lay any impoſition up- 
on foreign trade, therefore he cannot reitrain it : 

I do not know to what end that objection was 
made, becauſe it does not affect the queſtion at the 
Bar; but leſt it may obtain the effect, that I pre- 
ſume was aim'd at, I think it not amiſs to fay, that 
even at this day there is much more may be ſaid in 
the maintenance of the King's prerogative in Weft- 
minſter-ball, in that caſe, than can be offer*d againſt 
his prerogative in this. But in as much as that and 
ſeveral other objections againſt the Charter pro- 
ceeded from an unreaſonable as well as unman- 
nerly miſtruſt they have of the Crown; I cannot 
but remember that his ſacred Majeſty was not fo 
miſtruſtful of them. For he ſince his reſtauration 
has beſtow'd upon his ſubjects more than all his pre- 
deceſſors, put them all together, ſince the conqueſt; 
ever did. Nay, he in a moment frankly beſtowed 
upon us more than ever he deſires he ſhould be tru- 
ſted with again; for by his act of Indempnity he 
beſtowed upon his ſubjects their lives, liberties and 
eſtates, which were all juſtly and legally forfeited 
to him by the late rebellion; the conſideration 
whereof will ory all fears and jealoufies, and 

omote in all loyal hearts a firm reſolution to ſa- 


crifice their lives and fortunes, ſo freely beſtowed 
upon us by him, to maintain the Crown and juſt 
Prerogatives thereof ; ſo that it may have a perpe- 
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tual continuance in that royal Family, in a lawful 
ſucceſſion; which I heartily pray may be ſo long 
as the ſun and moon endures, 

From what has been ſaid, I hope it doth plain- 
ly appear, that ſince the law of this Land, and the 
Law of Nature and Nations, allow the power of 
making Companies to manage traffick, excluſive to 
all others, to be in the Prince; that this is rec- 
koned to be inter Jura Regalia; that no Act of 


Parliament does reſtrain this prerogative ; that the 


practice of all Europe has been accordingly z that 
particularly ſuch companies have been ereCted in 
England, and thoſe companies have been in quiet 
poſſeſſion of their privileges, for ſuch a number of 
years; that they have paſſed the approbation of 
many learned men; that they have been thought for 
the publick advantage of the Nation, by ſo many 
Kings and Princes, with the advice of their coun- 
cil both in and out of Parliament ; that all Statutes 
and Authorities of Law that we can meer with in 
our Books affirm it, and none that I can meet with 
oppoſe it; 
That the Eaſt · India Company have ſolely run the 
hazard, and been at great expences, 
In diſcovering places, 
Erecting Forts, and keeping Forces, 
Settling factories, 
And making leagues and treaties abroad; 
It would be againſt natural juſtice and equity, 
(which no municipal law can take away) for others 
to reap the benefit and advantage of all this: 
Eſpecially ſince all this has been occaſioned by 
an Act of the publick, and by the juſt prerogative 
of the Crown, under which they claim. 
So that now, ſuppoſing the matter had been 
doubtful at the beginning (as yet the contrary is e- 


. vident) yet after ſo many years undiſputed, and 


uninterrupted prerogative of the King, and the 
poſſeſſion of the Companies purſuant thereunto; 
and yet the laws having always been open to any 
ſubjects who conceived themſelves grieved ; that 
ſpeech which Jeſepbus records of King Agrippa, to 
thoſe Jews, who after many years endeavoured to 
recover their loſt pretence, may be applied to theſe 
clamorous Interlopers : 

Intempeſtivum eſt nunc liberlatem concupiſcere, olim 
ne amitteretur certatum oportuit. Non amantes liber- 
tatis diſcendi eſtis, ſed ſubditi contumaces. 

And fo the Romans anſwered Antiochus, (to ſhew 
the injuſtice of his demands) That be required . thoſe 
Cities which his Predeceſſors for ſo many years had 
never enjoyed. 

And Queen Elizabeth pleaded againſt the King 
of Denmark, for the rights of fiſhing upon the 
coaſts of Norway and New- Hand, That neither his 
great-grandfather, grandfather, nor father, had ex- 
acted any thing for it; and therefore concluded it 
to be unjuſt. Cambd. Eliz. ſub. ann. 1600. 

So that I conclude, the firſt, and, as I conceive, 
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the only point in this caſe, that Letters Patent which 
give licence and liberty to the Plaintiffs ro exerciſe 
their ſole trade to the Indies, within the limits of 
their Grant, excluſive of all others, is a good Grant 
in law. 

2. I do conceive, that the Defendant trading to 
the Indies, contrary to this Charter, may be pu- 
niſhed by information, at the ſuit of the King; and 
that this action by the Plaintiffs, is allo well 
brought; but in as much as I have detained you 
ſo long upon the firſt point, I ſhall treſpaſs upon 
your patience but a few words to this. 

1. Therefore J conceive, the Plaintiff need not 
alledge any ſpecial damage, no more than the 
Grantee of a Pr market, or any other franchiſe. 

2: The action is brought, and grounded upon the 
Grant of the ſole and entire trade; which; as I con- 
ceive, is a franchiſe the King may grant, and is like 
the caſe of new inventions; upon which Letters 
Patent actions are brought by every day's expe- 
rience; and the prohibiting clauſe is added, only to 
make the thing more notorious ; and that Interlo- 
pers, in caſe they ſhould be proſecuted at the King's 
{uit ſhould be more inexcuſable. And until you 
can imagine there be as many Zaft- India Compa- 
nies, as there are commoners and ſchool-maſters in 
England, Mary's caſe, Coke 9, can never be 
thought an objection. As to the objection in the 

11 Rep. 88. Rolls Abridg. part 1. p, 106. Darcy's caſe, 
that admitring the Grant or Deſpenſation to Darcy 
had been good, for the ſole importing of foreign 
Cards ; yet that being only a Difpenſation to the 
Stat. of Ed. 4. and did only exclude Darcy from the 
penalty of that Act, he could not maintain the ac- 
tion: But if in caſe that Grant had veſted an in- 
tereſt, as our Grant at the Bar does, he might have 
brought an action, as, my Lord Rolls ſays in the 
_ paragraph, may be collected out of Darcy's 
caſe. 

The caſe upon Patents of new inventions, are 
full authorities in the caſe at the Bar: And fo is 
that caſe of the Abbot of FWeftminſter, wherein the 
Grant of the market for thirty days, excluſive of 
others, is particularly ſet forth in the action. And 
the Saliſbury man that brought cloth to London, and 
ſold the ſame contrary to that Charter, is proſecuted 
in an aCtion of treſpaſs upon the caſe, at the ſuit of 
the Abbot ; and the writ concludes, (ſuppofing the 
Grant good) In naſtri contemptum & predifti A. 
batis grave damnum ac Fr. & libertatum ſuarum præ- 
dictarum læſionem manifeſtam ; which is an authority 
full, as to this point. 

Upon the whole matter, I am of the fame opi- 
nion with my brothers ; and do conceive, that 
Grant to the Plantiffs of the ſole trade to the Indies, 
excluſive of others, is a good Grant, and that the 


action is well brought: 
And therefore let the Plaintiff 
take his Judgment, 
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XXXVII. The Lady Zoy's Trial, for great Part of 


Shadwell, in the County 


of Middleſex, Die Martis 


Juni, 1684. Ter. Trin. 36 Car. II. B. R. Before the 


Lord Chief-Juſtice Jeffreys. 


Elam Mzſſam, Plaintiff; verſus Dame Theodoſia 
Toy, Defend.nt. 


This Day this Cauſe came to be tried at the Bar of 
the Court of King's-Bench, by a ſpecial Jury of the 
Ceurty of Middleſex ; whoſe Names follow. 


Middleſex tf 1 
ir Reginald Forſter, Bart. ichard Reynell, Eſq; 
Sir Joby Cutler, Kt. and Bar. Ralph Bucknall, Eſq; 
Sir Goddard Nelthorp, Bar. Thomas Auſtin, Eſq, 
Sir Michael Heneage, Knt. Joſeph Dawſon, Eſq; 
Sir 1/illiam Gulſton. Knt. Thomas Cleve, Eſq; 
Sir Richard Downton, Knt. Richard White, Eiq; 


Who being counted, the Record was read to 
them by the Clerk of the Papers, in Eng/b ; and 
opened by Mr. Holloway, for the Plaintiff, 


8 


1 ry, I am of Counſel in 
this Caſe for the Plainutf;z and the Queſtion will be, 
whether the Leſſorg.of the Plaintiff, hath a good 
title to the Tenements in queſtion; which are about 
three or four hundred tenements, neaf Radcliffe, in 
Shadwell Pariſh ; and the ground thereof is, ſay we, 
the ancient Inheritance of the Church of St. Paul's, 
who have had the poſſeſſion thereof for four or five 
hundred years“. We ſhall prove leaſes down for 
ſome hundreds of years, till we come to that made 
to the Leſſor of the Plaintiff; under whom we 
claim. We will begin with the laſt leaſe of Dean 
S:illingfleet, zo Sept. 1678. upon the ſurrender of 
the leaſe made by Dran Sancreſt, now Lord Arch- 
biſhop of Canterbury. 7 of 

Swear- Feofirey Millan, (which was dene;) it is a 
Church-Icate, but yet he is a witneſs to it. 

Ile Leaſe of o Sept. 1678. was read. 

Mr. Serj. Springer. (Shewing to him another Deed) 
Did you fee that Deed ſcaled and delivered? 

Jſillan. Yes, Sir. 

An Indenture quadripartite made the 2 5th of March, 
1679. 31 Car. II. b:tween Thomas Neale, , the 
Lady Gold, &c. R ad. 

Mr. Att. Gen. We admit the Aſſignment. 

Mr. Serj Stringer. Then we ſhall prove the Lands 


AY it pleafe your 
; Lordſhip, and you 
Gentlemen of the Ju- 


lr. Serj. ringer. & 
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in queſtion were always held of the Dean of 
Paul's. 

Mr. Ati. Gen. Ay do, ſhew that theſe lands in 
queſtion were ſo, if you can. a 

L. C. J. I would not interrupt you, Gentlemen, 
pray go your own way; but if I miſtake not, you 
had as good begin with 5 Ed. VI. as you did laſt 
time, as I remember; I have not indeed my Book 
I had then, here; I fear we have not overmuch 
time to waſte : we ſhall want time at the latter 
end of the cauſe, therefore pray come cloſe to the 
merits of the,cauſe. . 

Mr. Serj. Stringer. We will ſhew it if they 're- 
quire it, they know it well enough. 

Mr. Att. Gen. Shew what you can. 

Mr. Serj. Stringer. In 5 H. VIII. the Dean of 
Paul's, Collett, leaſes to one Jobn Hall. 

L. C. J. But it is 5 of Ed. VI. I aſk for. 

Mr. Serj. Stringer. 23 Feb. 5 Ed. VI. Dean May 
doth make a leaſe to Joan Hall, and Marcellus Hall. 
Then Dean Fecknam, 10 Dec. 2 and 3 Phil. and 
Mar. in conſideration of a ſurrender of that leaſe, 
lets another leaſe to Marcellus Hall; and ſo it con- 
tinued till May 1630. and then Dean Donne made 
a leaſe for three lives; and upon the ſurrender of 
that in 1636, Dean Winnet made a leaſe to Moor; 
and in 1640, he made another leaſe to Winterburn, 
which was ſold to Mr. Neale, and ſo came to the 
Leſſor of the Plaintiff, Firſt read this book. 

Mr. Att. Gen. What Book is it, Mr. Serjeant? 

L. C. J. Ay, tell us what it is; open it before 
you read it. 

Clerk reads.) A tenement with a water-mill, 
cum Pertinentits 

L. C. J. What is it you read there? 

Mr. Serj. Stringer. It is a Book that belongs to 
the Dean and Chapter of St. Pauls. 

L. C. J. What Book is it? How do you prove 
it to belong to the Dean and Chapter of Paul's? 
Then Mr. Spencer was called, but could not readily 

come in by reaſon of the Crowd, Mr: Porter was 

ſworn. | 

Mr. Serj. Stringer. Mr. Porter, What ſay you 
to this Book? 

Porter. Since the beginning of this Suit, this Book 
was found among the Writings of the Dean and 
Chapter of Paul's. 


The State of the queſtion being: Whether the ſeven acres in Shadwel!, was part of the ancient Inheritance of the Dean of 


St. Paul's, to whom Mr. Male was 


by one Yangerde'f, and after fo!d to the Srephin;'s, under whom the Lady Ivy did claim. 
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Mr. Ait. Cen. How long ago, Sir, upon your 
oath ? | 
Porter. About a year ago. 


L. C. J. That is but a ſlovenly account of ſuch: 


a Book as this. 

Mr. Williams. Ic is plain, my Lord, it is not a 
new Book made on purpoſe, | 

J. C. J. It is plain, that in this ſlippery age we 
live in, it is very eaſy to make a Book look as old 
as you would have it. | 

Mr. Serj. Stringer. We will go on to the leaſe 
made to Marcellus Hall. 

Then Mr. Spencer came in and was ſworn. 

Mr. Williams, Pray, Sir, when firſt ſaw you 
that Book ? 

Spencer. Seven years ago. 

Mr. Att. Gen. Where, Sir? 

Spencer. Among the evidences of the Dean and 
Chapter of Paul's. 

L. C. J. What is it you would read in it? an en- 
tire leaſe, or what? 

Mr. Serj. Stringer. Tis a ſhort note of a leaſe, 
| Clerk reads.) A tenement with a water - mill 

L. C. J. See if the Book have any title. 

Clerk. No, my Lord. 

L. C. J. Let me ſec it, (which was done.) 

Mr. Serj. Stringer. The 23d of Feb. 5 Ed. VI.— 

L. C. J. You, Spencer, have you ſeen in any of 


the Books an entry of any leaſe made by Dean 


Collet ? 

Spencer. I have not obſerved that I have ſeen any 
leaſe of Dean Collet. 

IL. C. J. Have you ſeen any leaſe made by Dean 
Collet, in the time of Henry VIII. about any of the 
Church's lands? I aſk you the queſtion, becauſe 
f obſerve here in this Paper, in two places here is 
the Word Dean Collet, writ with another hand than 
that of the Book; but Nowell is writ with the 
fame hand as the other. And ſo Nowell ſeems to 
have been put for the maker of this leaſe, as be- 
ing put upon the top; when in truth he was not 
Dean till long after. Upon your oath, in whoſe 
name was that leaſe lett that is here ſpoken of ? 

Spencer. I know not, my Lord, that is the Book 
I ſaw then. 

J. C. J. Is this leaſe in your Book of leaſes ? * 

Mr. Att. Gen. Pray, Gentlemen, you did pro- 
duce before your original Deed of purchaſe, where 
is it now ? 

Mr. Williams. That Book was produced and read 
at the firſt trial. | 

L.C. F. What firſt trial ? not that laſt Term. 

Mr. Williams. It was in Court at that time. 

L. C. J. 1 believe not, you are miſtaken in that; 
for I have brought the notes I took then, and I find 
no ſach thing here. | 

Mr. Att. Gen. They produced then the firſt pur- 
chaſe of the Dean. 

L. C. J Is there any leaſe of Henry VIIIth's time 
in that Book ? 

Spencer. I do not remember any leaſe of Henry 
VIIIWh's time of this land; but I have ſeen that 
Book ever fince I belonged to the Dean's buſineſs. 

L. C. J. Have you not a Book of the ſucceſſion 
of your Deans? When was Cellet Dean ? 

Mr. Williams. In 1505. | 

L. C. J. When was Nowell Dean? 

Mr. Williams. In 560. 

L. C. J. Then 1 aſſure you this Book is grandly 
ſuſpicious. 

Mr. Att. Gen. They threaten us with forgerics, 
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and I know not what; I believe it will be found on 
Mr. Neale's (ide. N 

L. C. J. If in caſe you come and produce a Book, 
and you value yourſelves upon the antiquity of it, 
as an evidence that this land did belong to the Dean 
and Chapter, and leaſed by them, 5 H. VIII. and 
in that Book Nowell is written by the ſame Hand 
as the reſt of the Book, as Dean then; but becauſe 
you find Co//et was then Dean, and Nowell not till 
threeſcore years after, Nowell is turned by another 
hand to Collet; it draws a great ſuſpicion certainly 
upon your Book, as ſet up for a purpoſe. 

Mr. Williams. It is true, my Lord, if we did 
that, it were ſomething; but we find an old Book 
among the evidences of the Church, and we pro- 
duce itas ſuch ; we have not altered it, therefore it 
cannot be done for our purpoſe. | 

L. C. J. Who knows who did it? but done it is. 

Mr. Att. Gen. And your title is under the Dean 


and Chapter of Paul's. 


L. C. J. Who keeps the evidences that belong 
to the Dean and Chapter of Paul's ? 

Spencer. They are kept in the Chapter-houſe. 

L. C. J. I am perſuaded there may be an an- 
cient Book, and this may be ſuch an one; but it 
looks a little untoward in this particular. You, 
Spencer, did you look upon thoſe two particular 
paſſages ? : 

Spencer. No; I did not obſerve it. 

Mr. Serj. Stringer. My Lord, our next leaſe in 
the Book recites one made by Coller. | 

Mr. Att. Gen. Come, upon your Oath; did not 
Mr. Baron, or Mr. Neale, come to ſearch in this 
Book? 

Spencer. Yes, they did. 

Mr. Serj. Lutwich, How long ago was that? 

Spencer. As to Mr. Baron or Mr. Neale them- 
ſelves, I did never ſee them come to ſearch; but 
ſome for them have. 

Mr. Williams. Do you believe the Book was thus 
as it is now, before you came at firſt to it ? 

Mr. Serj. Lutwich. You ſay they did not come 
to ſearch, what did they come for then, to drink ? 

Spencer. They have come to the Officer, Mr. 
ek — I never ſaw them ſearch. | 

r. Williams. But I aſk you again, was i 
when you found it firſt ? K ot rap tin 

Spencer, I believe it was, I know of no alteration. 

Mr, Serj. Stringer. But to put it out of doubt, we 
have this ſecond leaſe, which does recite this leaſe 
of Collet's. ; 

Mr. North. Nay, my Lord, we have another 
piece of evidence that will fortify that Book to be 
true, as to the foundation of it; that ſuch a leaſe 
was then made as the Book ſays: for we have a 
kind of Particular, or Catalogue of the evidences 
of the Dean and Chapter. It is an ancient writing 
————And in this there is mention particularly 
made of a leaſe made in 5 H. VIII. Pray, Sir, look 
upon that, and give an account of it, 

Spencer. I have ſeen this among the reſt of the 
evidences of the Dean and Chapter of Paul's. 

Mr. Att. Gen. How long ago? 

Spencer. I cannot directly tell. 

Mr, Poliexfen. How long do you think, upon 
your oath? | 

Spencer. Two years ago. 

Mr. Att. Gen. That is ſince this conteſt. 

L. C. J. Ay, that is a little too lately for an 
ancient writing, 


Mr. 


1684. 


Mr. Serj. Lutwich, Did you ſee it before Mr. 
Neale or Mr. Baron ordered a ſearch there? 

Spencer. I cannot ſay particularly I did: I have 
ſeen this paper 

Mr. Ait. Gen. Paper, man? It is a Parchment, 
pr'ythee mind what thou ſayſt: How long is it 
ſince you firſt ſaw that Parchment? 

Spencer. | believe | have ſeen it this ſeven years; 
but not that I can ſwear to have taken any particu- 
Jar notice of it. 

Mr. Att. Gen. Where did you ſee it firſt, upon 
your oath ? | ; 

Spencer. Among the reſt of the Deeds and Evi- 
dences that belong to the Dean and Chapter of 
Paul's. : 

Mr. Att. Gen. Upon what occaſion did you take 
notice of it firlt ? 

Spencer. Upon ſearching among the writings. 

Mr. Ait. Gen. Who did ſearch with you at that 
time, upon your oath ? 

Spencer. Vir, Porter. 

L. C. J. Read it. 

Mr. Att. Gen. Was it delivered to Mr. Neale be- 
fore it was brought hither ? 

Spencer, It is brought here now among the 
Dean's other writings, we never uſe to deliver any 


Our. | 

Clerk reads.) This is dated 2 Eliz. 1559. Books 
and other writings appertaining. 

Mr. Serj. Stringer. Now we will read the leaſe 
to Marcellus all; wherein this is recited to have 
Been made. : . 

(The leaſe in the Bock was read, dated 23 Feb. 5 

Ed. VL. for five and forty years, at 10 J. rent. 

Mr. Serj. S/ringer. Then the next leaſe is in 2 
& 3 Phil & Mar.  ,_ [Which was read. 

io Dec. 2 & 3 Phil. & Mar. from Dean Fecknam 

to Marcellus Hall for ninety years from Mi- 
chaelmas before. 

Mr, Att. Gen There is a licence to alter the 
mill, which we ſhall prove he afterwards did. 

Mr. Serj. Stringer. Your Lordſhip obſerves here 
were grounds, and ſeveral houſes at this time lett, 
with the mill, and ponds, and ditches to receive 
the water. Alter this, Marcellus Hall aſſigned to 
Alrian Moor; he in the year 1618, deviſeth it to 
his Wife Mary Moor; and in 1630, ſhe ſurrenders; 
and hath a new leaſe for lives. 

Mr. Att. Gen. Shew your aſſignments, Mr. Ser- 
jeant, from Marcellus Hall. 

Mr. Serj. Stringer. That we cannot do, nor need 
we; 'for we are not to derive our title that way, 
but the Church's title is ours. We will ſhew you 
Dean Donne's leaſe to Mary Moor, upon her ſurren- 


er. ; 
s ich leaſe, dated 14 May, 1630. 6 Car. I. for 
three lives at 101, &c. was read. 
Mr Serj. Stringer. Then Mary Moor, ſix years 
after, ſurr-hdets this leaſe, and takes a new leaſe 
for three lives in Dean Winneff's time, at 10. a 
ear rent, and 405. increaſe. 

IV hich leaſe dated 5 Aug. 1636. 6 Car. I. was read. 

Then another I aſe dated 5 Match, 1610, 16 Car. 

1 by Dean Winneff to Samuel Whitwick, 424 
John Winterburn, at 10/, e ancient rent, 
408. before increaſed, and 41. mere now in- 
creaſed. 

Mr. Serj. Stringer. Thus far it ſtood upon leaſes 
for lives: this leaſe continued till 166g, till Mr. 
Neale bought this land, and then he renewed it 
from the now Archbiſhop, then Dean Sancreft, 


P.. 
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who raiſed the rent to 80 J. during the life of Feat, 


who was the ſurviving life, and to 1004. after. 


Which leaſe, dated 12 July, 21 Car, II. 1669. was 

read. 

Mr. Serj. Stringer. We have brought it home 
now, my Lord, to the Leſſor of the Plaintiff: For 
we have ſhewn this leaſe was ſurrendered to Dean 
Stillingfleet , and thereupon he made a leaſe to 
Garrard and Cratford, which we have given an ac- 
count of before. And ſo we have ſhewn a ſucceſ- 
ſion of leaſes from the Church, for 130 odd years. 

L. C. J. The laſt leaſe is at the rent of 240 l. a 
year, I think. | 

Mr. Serj. Stringer. Yes, my Lord. | 

Mr. Serj. Maynard. Have you done, Gentlemen? 

Mr. Serj. Stringer. Yes, we have, till you give 
us farther occaſion, brother. 

Mr. Serj. Maynard. Then, may it pleaſe your 
1 and you Gentlemen of the Jury, I am 
of counſel in this cauſe for the Defendant, my Lady 
Toy. The Plaintiffs have given you a ſort of evi- 
dence for a title; but the truth of it is, all that 
they ſay will not make a concluſion, ſuch as they 
would have from their Premiſſes: For all that 


they have proved, is, that the Deans of Paul's, ſuc- - 


ceſſively one after another, have made leaſes. They 
did in the beginning tell you, they had had = 
land hundreds of years: But what have they had 
and what leaſes have they made? But only a mill, 
a bakehouſe, a trough of lead, and all houſes, 
lands, meadows 'and paſtures thereto belonging. 
We do not deny but that they are to have a mill; 
their leaſes are all ſo, even the new ones do moſtly 
follow the track and words that were uſed in Queen 
Mary and Henry the eighth's times. But here is 
the truth of our caſe : That the Dean and Chapter 
had a mill, we agree; nay, more than that we agree 
that they have eighteen acres that lie on the north 
ſide of Ratcliffe high-way; and alſo that they have 
another parcel of land, called the Lynches. That 
this may be underſtood, we now crave leave to de- 
liver maps to the Court and the Jury. 

Mr. Serj. Stringer. And we deſire ours may be 


ſeen too. 


Mr. 7. Withins. Aye, deliver in yout maps, this 
is the only fit place for them. 

Which was done on both fides. | 
Mr. Serj. Maynard. Then, my Lord, I will go 
on. We agree, I ſay, they had a mill, which is 
now taken down and put in another place: We 
ſhall ſhew thern where it did ſtand, and that was 
no part of the land now in queſtion. The Jury 
have ſeen the place, and I hope have had a ſatisfac- 
tory view of it. There was once a mill ſtanding; 
and there was once a pond, but that mill and pond 
do ſtand elſewhere. The land in queſtion we 
ſay was anciently marſh ground, and ſubje& to the 
overflowing of the Water, and it is ſo to this day. 
In H. VIIIth's time, it was by one Yanderdelf, a 
Dutchman, drained. This, by Act of Parliament, 
Richard Hill was made owner of, and he convey'd 
it to Stepkin, who was the Defendant's anceſtor, 
and whoſe heir ſhe is. And the boundaries are 
ſet down in that, and the ſubſequent conveyances, 
which cannot poſſibly ſtand with thoſe that their 
mill is ſaid to ſtand in, We ſhall ſhew by ſeveral 
Records the Queen had a title to it by a conveyance 
in way of mortgage to her; and this afterwards 
was conveyed back again to the anceſtor of my 
Lady Icy. We yield they had a mill, and they 
have increaſed the rent ſufficiently upon ir, not to 


nee 


= 


need other mens land. They have houſes built pi 


upon it, I know not indeed; how much, but I think 
it is near 1000 J. a year that it yields to them, If 
then we can demonſtratively ſhew you where our 
ground is, and where there's is, and if we affirm 
our title by Records and good Copnveyances ; then 
by a pretence to a mill, I hope they ſnall not grind 
us, or take away all our lang. 

Mr. Att. Gen. My Lord, and Gentlemen of the 
Jury, I craye leave to anſwer. the evidence that has 
been given, before I enter upon our title. They 

ave ſpent a great deal of time to. derive down a 
title to the Dean and Chapter of Paul's, to a mill, 
a bake-houſe, and ſpme little ground thereto belong- 


ing. And truly, as Mr. Serjeant ſays, no man ever 


queſtioned the Dean and Chapter for their mill, and 
bake-houſe, and leaden trough. Burt the thing in 


| 4 — is, ſeven acres and an half of land, which in 
t 


e memory of man was marſh· ground: If you ob- 
ſerved it, Gentlemen, upon the view how it lies, you 
know the North TL the Dean's Lynches, the 
Fauth bound is the Thames Wall, the Weſt bound 


 Foxe's-lane, and the Eaſt bound is the Hilly ground 


that is called Cocł- bill. And we ſay as to all this 
land, it is none of the Dean and Chapter's, nor ever 
did paſs, or was enjoyed by this leaſe ; but we ſhall 


ſhew you it was under another leaſe. I muſt obſerve, 


that it is very ſtrange upon their own evidence, that 
a mill, cum Pertinentiis, ſhould paſs ſeven acres of 
ground; and a mill that was demoliſhed ſo long 
ago as in Queen Mary's time, (for ſo we ſhall plain- 
ly ſhew you it was) and that theſe lands, containing 
ſo conſiderable a revenue, ſhould not have a ſurvey 
taken of them, or a boundary made of the land, that 
they might know what was theirs, and what their 
neighbours. For your Lordſhip. and the Jury may 
obſerve in all the leaſes and conveyances down to 
this time, in Dean Collett's leaſe, and onward, there 
was nothing mentioned but a mill with the appur- 
tenances, or a tenement with the appurtenances. 
But they have not one fixed boundary of their lands; 
and really it cannot be preſumed the Dean and 


Chapter ſhould be ſo ignorant. Beſides, in the an- 


cient leaſe that they produce of Ed. VIth's time, 
there was a covenant to pay the quit-rent, as for 
lands holden of the manor of Szepney/ And we did 
expect that they would have brought ſome of the 
Rolls and Records of that manor; and out of ſome 
ſurvey there remaining, would have given a parti- 
cular teſtimony of what lands belong to the Dean, 
and what do not. But in truth, we ſay this is 
properly marſh land, for that will be your queſtion, 
Gentlemen, that ved are to try, I believe, at laſt: 
Whether theſe, ſeven acres, thus bounded on Foxe's- 
lane, Weſt ; on the Thames, South; on the hilly 
Ways called Cock-bill, or Mill-ditch, Eaſt; and on 
the Dean and Chapter's Lynches, North, be marſh- 
mound? The Dean and Chapter have given evi- 
5 CAE of ſome.Jeaſes, which upon the ſurrenders 
were Ackers 5 to them; but there are none pro- 
duced, they only read the entries in their Books. 
Now we. ſhall demonſtrate that this mill of theirs 
was an overſhot-mil! z for there is mention made of 
a leaden trough, which is the only proper-inſtru- 
ment of an overſhot mill. Therefore we will firſt 
ſertle (becauſe they themſelves will not) what is 
theirs; and then we doubt not to give you ſatis- 
faction that this was never any of theirs, but the 
undoubted Inheritance of the Szepkins; and not a 
foot of it belongs to any other man living. But 
further, ſince they will not, we ſhall produce a 
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iece of evidence, which indeed we muſt thank Mr. 
Neale for; for he blabbing it about that he had a 
ſurvey of the manor of Stepncy, which would do 
our work, put us upon ſearching there for it; and 


we have it here; and there you will find a particu- 


lar of all the Dean's lands, under 33 5. and 4 4. 
quit · rent. And the particulars are thus deſcribed 
in that Book, (which ſhews that there was a tene- 
ment that ſtood by the mill, and that paid a quit- 
rent, and the other lands came under that quit- 
rent) Twenty acres, called Shadwe!l-field, that lieth 
on the North fide of Ratcliff high-way, known at 
this day; and all this piece of ground, of twenty 
acres, is built upon and improved; which was one 
part of the land that came under a quit-rent, but 
not pretended to be any part of this. The next 


is five acres, called the Lynches; and it appears by 


the Kecord to be but five acres, and ſo it is mea- 
ſured now. Ratcliff high-way went on the top of 
the hill, and this is called the Lynch-way, not im- 
proved nor built upon; and is exactly abutted ac- 
cording to our Records, and decyphered by acres 
to an acre. Then comes the third parcel, and that 
only concerns you to enquire of, whether theſe" ſe- 
ven acres and an half be parcel of that: And that. 
is deſcribed in the Record to be a tenement, called 
Derrick- hills, which is a bake- houſe with a mill, 
and the leaden trough, the appurtenances of the 
mill, at the rent of 33s. and 4d. Theſe are all the 
parcels named of the Dean and Chapter's lands. 
And at the laſt trial when they produced the deed 
of purchaſe, whereby this was conveyed to the 
Dean, which I think was in H. III's time, it yield- 
ed but 3 J. a year in the whole, and now in time it 
is come to 20001, a year, without this great gobbet, 
which they intend now, if they can, to ſwallow up. 
And now as to this parcel, all they can claim is bur 
a mill, and in the later leaſes, it is a houſe where 
the mill ſtood, and that we ſhall ſnew by Records 
where it ſtood; and it is ſaid to be called Derrich- 
Bills, and ſituate on the Eaſt end of the marſh now 
in queſtion. And to go a ſtep farther, we ſhall 
ſhew that this was altered in Queen Mary's time; 
for in 5 E. IV. the Book wherein their leaſe is; 
makes-mention of the mill as ſtanding; then in 10 
Dec. 2 & 3 Ph. & M. there is a kind of myſtery. 
which we ſhall by our evidence unriddle: For then 
though the tenant had above forty years in being and 
to come, he muſt renew his leaſe from Dean Fectnam 
at that time. Now we ſhall ſhew that the 2oth of 
the ſame December, this place where the mill then 
lately ſtood, was let to John Carter, Oar-maker. 
There are in that place at this day, lands and houſes 
that yield the Dean and Chapter an hundred pounds 
a year, diſtinct from the Lynches and the North 
ground of Ratcliff high-way, and that is a very 
good improvement for a mill, and a bake-houſe, 
and a leaden trough, and a ditch for the water. 
Now by their leaſe in 1630, they recite that the 
mill was-not worth the keeping up, and accordin 
to the power given them by the leaſe, 2 C 3 Pit 
S Mar. to pull down the mill, it was pull'd down 
and built upon, and it came to yield them 1007. 
a year, as it doth at this day. After this we ſhall 
call witneſſes to ſet forth, that in this place, in the 
Eaft end of Cock-kill, in the memory of man, 
there was found the floor of the old mill; and there 
are thoſe living that can atteſt it. So we ſhall ſhew 
they are fiſhing in a wrong pool; they have ſuffi- 
cient to anſwer their deed of purchaſe; and all the 


evidence that hath been given you, will appear to 
be 


- 
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be only to entertain the Court with an amuſing no- 


thing; and to take up the time. But we ſhall go 


yet a ſtep further, and ſhew beyond all peradven- 
ture, that this land in queſtion was marſh-ground : 
And the other fide muſt admit, that if it be marſh- 
ground, the Dean and Chapter have nothing to do 
with it, never pretended to a foot of it, nor doth 
any tittle of their evidence mention marſh-ground, 
And truly we will admit it to them, if it be not 
marſh-ground, we have nothing to do with it. So 
that, Gentlemen, your great queſtion is, Whether 
this be marſh-ground; or not? And thereupon the 
main of the queſtion will be about the Eaſt bounda- 
ry alone, and no other: For that Wapping-marſb 
bounded South on the Thames, North on the Lynches, 
and Weſt on St. Catherine's, is no queſtion, nor ever 
was in all the trials that have been. Therefore the 
only point that the evidence is to be applied unto, 
is about the Eaſtern boundary. That we lay to be 
Cock-Hill, anciently called the Hilly-way, or Mill- 
bank, now Cock-Hill ; and in the Records of Step- 
ney manor, it is called Cornbill: And it is a riſing 
hilly ground; it appears to be ſo to this day; I 
peal to the Jury who have ſeen it. Now that 
is was marſh-ground, and the Inheritance of the 
Stepkins's, we ſhall prove by theſe ſteps. Firſt, we 
mall produce an Act of Parliament made in 27 
Hen. VIII. wherein the bounds appear to be plain - 
ly the ſame as now we ſay they are at this day; on- 
ly now it is all built, that is all the difference; and 
the marſh doth thereby contain 130 acres. Now 
by that Act, the whole marſh is veſted, as to one 
moiety; in Richard Hill, as aſſignee of Vanderdelf 
the Dutchman, who had drained it, and for his 
pains was to have one half; and he agreed with 
the participators, among whom Steptins was one, 
and had 53 acres, and particularly this land. So 
that the Dean of Paul's muſt derive a title from 
this Act, if he will have the land. But we ſhall 
ſhew how they colour their poſſeſſion. Afterwards 
Richard Hill, 11 Nov. 37 H. VIII. he doth make a 
leaſe to the Dean and Chapter's miller, and that 
for thirty-four years, wherein you will exactly ſee 
the boundaries of the Act are purſued; After he had 
leaſed it to the Dean's miller, he paſſeth away the 
inheritance to Thomas Stephins, in time, 16 Apr. 6 
Ed. VI. Marcellus Hall the miller, after Stepkins 
had obtained the inheritance upon agreement be- 
them, gets a leaſe from S/epkins of 128 years of 
the lands in queſtion, as you may ſee by the 
bounds they are exactly the ſame; and this was in 
time 20 Apr. 6 Ed. VI. So the miller had now 

ound on both ſides the way that is called Cock- 

il; on the Eaft ſide by leaſe from Hill, on the 
Wit fide by leaſe from S/ 


epkins. Then in point of 
time we ſhall come to ſhew the leaſe made to Ro- 
per. For Marcelius Hall, after he had taken this 
long leaſe from Stepkins, 30 Nov. 2 & 3 Phil. & 
Mar. doth demiſe the land in queſtion to Richard 
Reper, for twenty-four years: and we ſhall ſhew 
that in all the Queen's time Roper was tenant, Then 
Jaſper Hill, who was the Heir of Richard Hill, in 
12 Nov. g & 6 Pb. & M. by deed, and afterwards 
3 Eliz. by fine and common recovery, conveys all 
theſe lands particularly by name, and releaſeth them 
to Jobn and Macheline Stepkin, and the heirs of 
Jobn; and fo lodged the inheritance in the Stepkins's, 
all but that which was thus out in a long leaſe to 
Marcellus Hall. We ſhall prove that before Richard 
Hill died, he entered into a Statute to Vivold and Sal- 
vago,' for a great ſum of money; and this ſtatute 
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comes to be extended 3 Eli. and there this lands 
notwithſtanding theſe leaſes, is ſeiʒed and extended 
as Hill's lands. We ſhall ſhew all this land ph 
a commiſſion of ſewers, had a ſurvey taken of ir: 
When we have ſhewn all theſe Records, and proved 
that this is marſh-ground, and not a witneſs of theirs 
but muſt acknowledge it to be marſh-ground (for 
that part of Fox s- lane, was raiſed at leaſt nine foot, 
and 1 proportionably was the reſt of the ground; 
and it appears at this day, that upon a high tide all 
their cellars are overflown) I think then you will 
make no doubt, whether this be our land or no; 
And to proceed in this order that I have opened, 
we will firſt ſhew you the ſurvey; There was one 
thing I forgot about the eleven acres— 

Mr. Ser. Stringer. What is it you read firſt, Sir? 

L. C. J. What do you begin with, Mr. Attor- 
ney ? 

1. Att. Gen. Your Lordſhip obſerves they ſhew 
a leaſe from Dean Fecknam, the 10 Dec. 2 & 3 of 
Ph. & M. Now on the 22 Dec. in the ſame year, we 
ſhall ſhew Marcellus Hall, by leaſe to Carter, butts 
it upon the Eft ſide of the mill. 

I. C. J. I took the notes the laſt time of your 
evidence, and it began in H. VIIIth's time. 

Mr. Att. Gen. My Lord, when we come to our 
title, we ſhall go on in the ſame method we did 
then ; but now we are only ſhewing where the lands 
are; 5 

L. C. J. Go your own way. 

Clerks reads.) This Indenture, made the 22d day 
of December, in the ſecond and third years of the 
reigns of our ſovereign Lord and Lady Philip and 
Mary, by the Grace of God, King and Queen of 
England. Spain, France, both the Sicilies, Feruſa« 


lem, and Jreland, Defenders of the faith, Arch- 


Dukes of Auſtria, Dukes of Burgundy, Millain and 
Brabant; Counts of Haſpurg, Flanders, and Tyroll 3 
between Marcellus Hall of Raicliff, miller, of the 
one part, and Jobn Carter of Ratcliffe, oar- maker 
of Stebunbeath, of the other part; witneſſeth, That 
the ſaid Marcellus Hall hath demiſed, granted, and 
to farm lett unto the ſaid Fobn Carter, that his wharf 
lying in Ratcliff, where late the mill ſtood, called 
Ratcliff-mill, adjoining on the Weſt upon the Eaſt 
ſide of the mill-ditch, alias the mill-dam, reaching 
from thence Zaſtward 30 foot; and from the North- 
Eaſt corner of the ſaid mill-dam, Southward to the 
River of Thames, 20 foot ; to have and to hold, 
all and whole the ſaid wharf, as is before ſpecified, 
with all commodities and profits belonging to the 
ſame, to the ſaid Jobn Carter, to his heirs, execu- 
tors, and aſſigns, trom the feaſt of St. Mary the 
Virgin, immediately following the date of theſe 
preſents, until the end and term of 30 years. 

L. C. J. This leaſe was read the laſt time. 

Mr. Serj. Stringer. Yes, it was ſo, my Lord. 

Clerk reads. —— to be fully compleat and end- 
ed, yielding and paying therefore for the ſame, un- 
to the laid Marcellus Hall, his heirs, executors, and 
aſſigns, ten ſhillings of lawful money of England; - 
yearly ; that is to lay, at the feaſt of the Annuncia- 
tion of St. Mary the Virgin. And if it happen the 
ſaid rent to be behind and unpaid at the 200 feaſt, 
in part or in all, by the ſpace of one fortnight, and 
lawfully aſked of the ſaid Jabn Carter, his execu- 
tors, .and aſſigns, then it ſhall be lawful to the ſaid 
Marcellus Hall, his heirs, executors, and aſſigns, to 
diſtrain for his ſaid rent ſo being behind, and the 
diſtreſs ſo taken, to keep until ſuch time as the faid © 
rent with the arrearages, be fully ſatisfied and AS" 

| C. F. 
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L. C. J. For how. many years is that? 

Mr. Att. Gen. Thirty years. F 

L. C. J. What is demiſed by this leaſe ? 

Mr. Att. Gen. Read the Particulars again. 

Sir F. Trevor. My Lord, we would gladly know 
where they had this leaſe, that ſo it may ap 
whence it came ; for we know they have an excellent 


art at finding out of Deeds. 


L. F: C. Ay, come, ſhew where you had it. Let 
me ſee ir. | 

Mr. Att. Gen. We did produce it at the laſt trial, 
and at the firſt too. | 

L. C. F. But that this Jury knows nothing of, 
and they call for ſome account of it on the other 
fide. 

Mr. Att. Gen. Mr. Knowles, do you know any 
thing of that Deed ? When did you firſt ſee it? 

Mr. Williams, And where had you it? 

Knowles, My Lord, I had it in a garrer, ina kind 
of a nook, about ſix foot long, and three foot and 


an half wide, in my own houſe, in the garret among 


other writings. 
L. C. J. How came you to have them? 
Knowles. As I was Executor to Winterburn. 
Mr. Powis. Pray Mr. Knowles, will you tell u 


what occaſion you looked there and found them 


Mr. Serj. Pemb. Ay, pray give an account of the 
whole. 

Knowles. My Lord, upon the ad of Auguſt, 1682, 
was the firſt time I ever ſaw my Lady Jvy to my 
knowledge; and ſhe was informed by one Mr. Vic- 
carer, that I had ſeveral writings of Winterburn's : 
I told her I had fo, and my Lady deſired me to ſearch 
among them, if there were any writings that con- 
cerned Stepkins's eſtate; I told her it would take up 
a month's time to look them all over, for there was 
a great quantity of them. She ſaid, I would do 
her a great kindneſs, if I would look; I promiſed 
her I would : And upon the fourth of September, I 
think I found the Deed. 

L. C. J. How was Winterburn concerned? 

Mr. Alt. Gen. They have ſhewn that he was 
owner of the land once. 

Mr. Williams. Did you ever read over that leaſe ? 

L. C. J. I aſk you again, how was Winterburn 
concerned ? 

Knowles, He was partner with Fright, who fold 
the eſtate to Mr. Neale. 

Mr. Sol. Gen. Wright fold it to Neale, Winter- 
burn died, and this man was his Executor, and ſo 
he came to the writings. 

Mr. Att. Gen. But pray, Mr. Knowles, tell us, 
were theſe writings ever ſhewn to Mr. Neale ? 

Knowles, In the year 1669, when Mr. Neale 
bought this Eſtate of my Uncle #right, the wri- 
tings were all to be looked over; and upon Mr. 
Neale's requeſt, all the writings were ſent to his 
counſel, a Gentleman in Gray's-Inn, one Cage, I 
think his name was, or ſomething like it; and there 
they were left three months, and I believe in my 
ſoul that Deed was among them, 

Mr. Att. Gen. Were they brought back again ? 

Knowles. There were two hampers brought back. 

Mr. Att. Gen. Had you any diſcourſe with Mr. 
Neale about this buſineſs ? 

Knowles. I was arreſted upon his account in an ac- 
tion of 2000 J. and he preſently after came and got 
me off from that action, and told me, Mr. Knowles, 
1 am ſorry you were arreſted upon my account. So 
am I too, Sir, ſaid I; ſaid he, I do believe really 
you found that Deed ; I did ſo, Sir, ſaid I: But 
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ſays he, pray will you anſwer me one queſtion ſe- 
riouſiy? That I will, two or three, if I can, Sir, ſaid 
I. Says he, did not my Lady Ivy, or Banifter, foiſt 
the Deed into your houſe? No, ſaid I, for betore 
ever I ſaw either of them, I had ſeen that Deed. 
Then I am undone, ſaid he. 

Mr. Williams. Who was by, pray, when this 
diſcourſe paſt between you and Mr. Neale ? 

Knowles. T here was none but he and I. 

Mr. Williams. It was at the tavern; Mr. Neale, 
I ſuppoſe, will not deny this. 

F * Will he not? Will you take his wor 
or it | 

Knowles, I do fay, I found that Deed there. 

L. C. J. Read it; read the demiſe. But, Mr. 
Knowles, let me afk you a queſtion or two: As I un- 
derſtood, you ſaid my Lady vy defired you to look 
among inter burn's writings, for deeds that con- 
cerned Stepkins's Eſtate ? | 

Knowies, Les, my Lord. 

L. J. C. Where was that? 

Knowles, That was at her houſe. | 

L. C. J. And when did you find this deed ? 

Knewles. I found the deed in September, before 
any body came to look with me, or was in the place 
with me. — . Wi 

L. C. 7. Was there any body with you, w 
found 2 ns 5 2 

Knowles. No. 

L. C. J. Then you found it yourſelf. 

Knowles. Yes, 

L. C. J. Did you read it? 

Knowles. 1 did the outfide z what was I concerned 
further? 

L. C. 7. Nay, —— Ah when thou art 
moſt calm, thou ſpeakeſt ſo faſt a man can ſcarce 
underftand thee; anfwer my queſtion fairly: you 
ſay you read it, what part was it you read? 

Knowles. The back fide, the outſide. 

Mr. Williams. There is nothing writ upon the 
outſide. | 

L. C. J. How did you gather by reading the out- 
ſide, that it concerned my Lady Icy? 

Knowles. 1 only read Stepkins's name. 

L. C. J. Stepkins's name, you ſay ?- 

Knowles, What deed do you afk me upon ? 

L. C. J. That deed, the only deed you have ſeen- 
here. What is your chriſtian name ? 

Knowles. Stephen Knowles. 

L. C. J. It I miſtook you, I beg your pardon , 
our queſtion is concerning this very deed now ſhewn 
to you. | 

Knowles. I thought you had meant the leaſe of 
x28 years. 

L.C. F. Well then, let that paſs for-a miſtake ; 
I would know of you now ſomething concerning 
this deed, Look upon it—(which he did)—upon 
your oath, when ſaw you that deed firſt ? 

Knowles. I cannot ſay what day it was. 

L. C. J. But, look you, if I miſtook you not (if ! 
did, I aſk your pardon again) did not you ſay you 
found that very deed among a great many other 
writings of Winterburn's, in a room, ſo many foot 
long, and ſo many foot wide, in your garret ? Did 
not you ſay, that in time you bo my Lady Foy 
frſt, upon the ad of Auguſt, 82, that you found 
that deed in September following? And did not you 
tell us, that you did believe in your conſcience, 
that in the year 1669, Mr. Neale had this writing 
among others, ſent to the chamber of ſuch a Gen- 


tleman in Grays- Inn; that they remained there three 


3 months, 


. 
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months; and then were brought back again to you 
and you believe in your conſcience this was one of 
them? And did not you ſay, when I aſked you, 
how you came to know this belonged to my Lady 


Toy ; you ſaid, becauſe my wy 'had fpoke to 
you, to look if there was any ing belonging to 
Stepkins, and you read the outſide of the deed, and 


found Stepkins's name, and ſo you knew it to con- 
cern her? Did not you ſay all this? 

Knowles. I believe I did. | 

L. C. F. Now tell me then by the outſide of that 
deed, how thou'canft tell that it belonged to Srepkins ; 
for if thou canſt, thou art more crafty than any body 
here, I believe. Ad 

Knowles. I thought it had been the long leaſe, for 
that has Senn, on the outſide. 

I. C. J. Well, let that paſs for a miſtake ; we 
muſt now begin again upon a new matter. When 
firſt ſaw you that deed ? 5 

Motors. In September, 1682. 

L. C. J. How do you know that ? 

Knowles. I put my hand to it. 

L. C. J. Did you read the inſide of that deed ? 

Knowles. No, I did not. 1 | 

L. C. J. Look you then, we afk you how you 
came to know it was a deed belonging to Stepkins ? 
Knowles, I read the backſide, and put my hand to 

it. | | 

L. C. J. How came you to put your hand to this 
deed as belonging to Steptint, when you never look- 
ed into the deed? _ a8 TE 
© Knowles, When I found this deed to have written 
upon it, Marcellus Hall, I did believe it was ſome- 
thing that concerned the Sreptinss © 

L. C. 2 Let us ſee the deed now—(which was 
dne) Lou ſay that was the reaſon upon your 
oath f 9 KEE 

e 

TL. C. J. Then in, and do not be 
Par £5 but let us ive the Hock come out, in 
God's name. Was that the reafon ? 

Knowles. It was, my Lord. | 

L. C. J. I would fain fee Mr. Sutton, I have a 

eſtion to aſk him. Re 3 

Mr. Att. Gen. He is here, my Lord. 
L. C. J. Give Mr. Sutton his oath—(which was 


done )—Look upon the outſide of that deed, and 


upon your oath tell us whoſe hand-writing that is. 


Sutton. All but the word (Lett.) is my hand- 
L. C J. Are not the words Marcellus Hall all of 


your hand-writing? . A 
Sus ton. It is. I 2 
L. C. J. Then how couldſt thou know this to 


belong to the Stepkins's by the words Marcellus Hail, 
when you firſt diſcovered this deed in September, 
1682; and you found it by yourſelf, and put your 
hand to it; and yet that Marcellus Hall be written 
by Mr. Sutton, which muſt be after that time? 

My. Att. Cen. He ſays he knows it, becauſe he 
put his hand to itz I ſuppoſe he read ſomewhat of 
I. C. J. He ſaid the backſide, the outſide ; he 
did not read the inſide, „ 

Mr. Ai. Gen. My Lord, I deſire our evidence 


may not be anticipated. 
IL. C. J. Mr. 2 I would not anticipate 
your evidence; but I mult tell you by the way, your 


evidence anticipate themſelves: And this fellow 
Knowles, without any more ado, has proved him- 
ſelf an errant notorious knave. And if your evidence 
Vor. VII. ; 1 85 
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him, what would you have a man fay ? 


old one, and therefore needs 
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will blunder and ſpoil themſelves, I cannot tell how 
to help it. I knew, as ſoon as I ſaw the deed, that 
that was Suttan's band 3 I know his hand, as well as 
that you are Mr. Attorney. r 

fr. Sol. Gen. Pray, my Lord, give me leave to 
aſk him a queſtion, which I hope may clear all this 
matter, for it is plain the man is miſt 1 

T. C. J. Miſtaken! Yes, I aſſure you very gro- 

11 what queſtions you will; but if he 
Id ſwear as long as Sir Jabn Falftaffe fought, - 

I would never believe a word he ſays. - - © 
Mr. Sol. Gen. Did you look into the middle of 
one of the deeds? | | 
Mr. Sol. Gen. Can you tell which you looked in- 

to the inſide of, and which you did not ? 
Knowles. The leaſe and others I did, but I 
cannot particularly tell. | FORE 
Mr. Sol. Gen. Then, my Lord, here is the cafe : 
Here are multitudes of deeds, and a man looks on 
the ney of ſome, = 2 outſide of 8 z is it 
ible for a man to ſitively to all the par- 
Beular deeds, without being liable 4 2 1 N 
L. C. J. Mr. Sollicitor, you ſay well; if he had 
ſaid, I looked upon the outſide of ſome, and the 
inſide of others, and wherever I ſaw either on the 
outſide, or in the inſide, the name of. Stepkins, or 
Marcellus Hall, 1 laid them by, and thought they 
might concern my Lady ; that had been ſome- 
thing. But when he comes to be afked about this 
particular deed, and be upon his gath ſhall declare 
that to be the reaſon why he thought it belonged t 
Stepkins, becauſe of the name of . Marcalus Hall on 
the outſide, and never read any part of the inſide, 
when Sutton ſwears Marcellus was written by 


Mr. Sol. Gen. My Lord, I have but this to fay 1 


if there were never a deed delivered by Knowles-to 


my Lady Joy, or Sutton, where Mercelles Hall's 
name * "_ on the backſide of it, but by Mr. 
Sutton; I co it were a ſtrong objectian. But 
where there are other deeds; and a | 
man may eaſily be miſtaken, It is wn 


| al | * 
any mas in a multitude of deeds that he Huds a- 


mong a great parce}, and delivers many of chem 

out, to take it upon his me particularly, which 

he looked on the infide of, 2 he looked on. 

the backſide or outſide of. n " 
L. C. J. Did not he give it as a particular 

of his knowledge, that they belon 

Toy : For wherever he ſaw Marcel 


kins, he how ht 4 bel; F 

Mr. Sol. Gen. ever he ſaw thoſe names, that 
is, either in the inſide or outſide. men 

L. C. J. Under fayour, Sir, he did not ſay ſo 
but poſitively ſaid, he knew it by that name. And. 
you ſhall never argue me into a belief, it i im 
poſſible for a man to give a true reafon, j 
one, W of a thing. 

Mr. Sol. Gen. your pardon, my Lord; as. 
I apprehend him, E ok — the i 
of ſome, and the outſide of others, and there were 


a great many of them, du 
Mr. Sollicitor, 


I. C J. And I beg your pa 
I know what he ſwore as well as any body elſe ? If 
indeed he had fworn cautiouſiy, and with gare, it 
might have been taken for a ſlip, or a miſtake. 
Mr. Att. Gen: My Lord, we muſt leave it 
its own weight; but we are not come to our title 
yet: I have the deed in my hand, which is a very 
not ſuch exact . 
He 


Eee e 


he hars 
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He is miſtaken, we do own it; wo Sale 
to the Court, whether a man may not be m 


3 multitude of deeds, 


C. J. Well now, after all this is done, let him 
give an account how, he came to know this 2 belong 


to Stepkins, or my Lady toy, if he can. I ſpeak it 
not to "prejudice your cauſe, but only to have the 
truth A * tha witneſs that ſwears, it 

—4 affect him, I aſſute you. Give him the deed, 
ahd let him look upon it Look upon the inſide, 
and look upon the outſide too. 

_ Knowles, I believe, my Lord, upon better conſi- 
deration, 1 have read this deed be ore now. 

L. C. J. Very well; and yet you ſwore the con- 


trary juſt now. 


* Knowles. I was in a maze, my Lord. 
TL. C. J. Jam ſure thou ſworeſt wildly. 
Mur. Sol. Gen. Pray what deed did you take it to 

be at firſt? 

Moorweg. The leaſe of 128 Years. 

L. C. 7 'Pr*ythee read it now to us. 

"Knowles. Reads. —This Iadenture made the 220 
day of Dec.— | 

L. C. J. Between whom ? 
' "Knowles. © Reads. Between guar your Hall of 
Raicliff, miller, of the one part, and John Carter, 
oar-maker, of the other 
ſaid Marcellus Hall hath demiſed, granted, and to 
farm letten to the ſaid Fobn Carter, all that wharf 
lying in Razcliff, where late a mill ſtood, called 
Ratcliff-mill, — © 


L. C. J. Can e eee 
Fe, J. Can you ſay you wh” 7 


Knowles. I believe I did. 
3 C. 7. When was it ? 


L. C. 7. And yo found what he comets wr 


reading ? 
"Knowles. = my Lord. 
. C J. Did you r it through J 


- Knowle: "Na, I'did.not, I believe. 

IL. C. 7. How far do you think you read? 

Wbt As far as I have read now. 

LC. J. pid you dig ig e of the rae 
of Stepkins ? © 

Knowles. No, not in that I did not. : 

I. C. J. I would defire to know of you, who it 
was that came to wy Lady 729, to inform her you 
had ſuch'and ſuch writings ? 


Knowles, It was one Mr. Vicarer, about a trial 
that was to have been two or three years ago, at 


the bar of the Court of King's-Bench z but the 


cauſe did not then go on: After that, Mr. Vicarer 
did tell my Lady, that one Knowles had a great com- 


y of writings that were Winterburn's ; and ſhe 
him that he would pleaſe to talk with me, 


to ſee if I could do her any kindneſs or ſervice in 


any of thoſe deeds. The firſt time that I ſaw her 


was the 2d of Auguſt, as near as I can remember, 
and then I told her, I was Executor to Winterburn, 


and had a great many writings ; ſaid ſhe, do you 
know the hand of Stepkins ? if you do, and can find 
any wri that relate to S/ „you will do me 


neſs. * 

L. C. J Did ſhe name any body elſe to you? 

' Knowles. She named one Lun, and one Barker, 
and one Holder, and ſeveral othersz I do not re- 


a_—_ 


. _— 


wn! Goh i Monopolic, 


„witneſſeth, that the 
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TL. C. J. Was chere any mention eee 
Collet ? N 
Knowles. No, © Tc 

L. C. J. Was there of one Downe? 

Knowles. Of one Lan there was. 

I. C. Of one Fecknam? 

2 C. of May? 

Fo one ? 

«& Knowles.- N | 

3 . of one Joan Hall? 

| Knowles. No. 

L. C. J. Was there any mention made of ay 
Hall ? 

Knowles. Yes, there was. 

Z. J. C. What Hall did ſhe ſpeak of? 

Knowles. I am not certain whether any Hall was 
named or no, 

' Mr. Att, Gen. He ſays, he is ſure there 52301 
Stepkins, and ſeveral others, but not of any Hall. 

L. C. J. He docs ſo, Mr. Attorney. But now 
I would aſk him this queſtion; If there were no 


mention of any Hall, how came you to find out 


that this leaſe from Marcellus Hall to Garter ſhould 
affect Stepkins, or my Lady Tvy ? 

* My Lord, I will give you an account of 
that 

L. J. C. Ay, do if you can. 

Knowles, This was at the firſt time that I wa my 
Lady 1vy, that this diſcourſe was between us; up- 
on another diſcourſe at another time, Hall was men- 
tioned to me. 

L. C. J. How many names did ſhe tell you of at 


Knowles, I cannot remember them all. 
L. C. 7. He remembers as punctually as can be 


the ad of Auguſt to be the firſt time that ever he 
ſaw my Lady Ivy; and then ſhe ſpoke to him of 


looking for writings that concerned Steptins, 
Lun, and Barter; and he remembers ſuch a d ne 
fourth of Sept, x682. he found the deeds ; bur he 
will not give any account how he came to know by 
Halls name, that this belonged to Steptins. I would 
r when you firſt heard of the une of the 

alls 

Knowles. It was all within a month $ time, 


LG F, "wie we i lt Fee zee. 


about the Halls ? 


Knowles, My Lady by ſpoke to. me about Bal 
when I gave her account of ſome deeds I had found. 
L. C. F. How often did "ou look over the f. 


2 Several times. 


I. C. J. The firſt time did you g give my Lady 
Iwy an account that you had found any thing? 
Knowles. Les, I gave her an account of p< 


<p. find nothing 
oF but 2 
Knowles. Yes. * 


E (hae yon fled alle. | a 
Knowles. Several: cannot give an aceount of 


all. 
Eu Did you find that leaſe, or. idee 


_ firſt? 


Knowles, The leaſe. 

L. C. J. When did you firſt find this deed? k 

Knowles. The 4th of September I found the leaſe, 
DU 


reſt. 


L. C. J. How many deeds did find out? 
Knowles. Half * 9 1 my” | 
L. C. J. Who was by when you found the deeds. 

the ſecond time, Knowles, 

1 N 
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Knowles: When I had found the leaſe for 128 
„I laid it by, and looked further for other 
things, and found a mortgage which concerned my- 
ſelf, and that made me more eager to look for what 
might concera me beſides; that I was not fo 
careful as I ſhould have been of the leaſe of 128 
2 but mixed it among the writings again: but 


told my Lady I had found ſuch a deed, and ſhe 


ordered Mr. Baniſter to help me to find it again. 

I. C. J. Prythee anſwer me once more? Who 
firſt put you in mind of looking after the Halls ? 

Knowles, My Lady Foy. 

L. C J. Was any body by, when ſhe ſpoke to 
you to look after the Halls ? 

Know!les. Yes Mr. Banifter was by. 

L. C. 7. Who elſe? 

Knowles. Several of my Lady's ſervants. 

L. C. J. Name ſome of them that were by. 

Knowles. There was Mr. Baniſter's wife and his 
daughter by.. 

L. C. F. What day was it my Lady Hoy firſt 
ſpoke to you to look after the Halls ? 

Knowles. Within a week aſter I firſt ſaw her. 

L. C. J. Was it before you found the leaſe, you 
ſpeak of ? 

Knowles, Yes, it was before. 

L. C. J. How comes it to paſs then, that you 
did not find it at the firſt looking, which was the 
4th of September, when you found that leaſe, you 
4 264 

Mr. Att. Gen. We muſt lay aſide the teſtimony 
of this man. 

2 * Ay, ſo you had need. 

Mr. Sol. Gen. Pray leave the deed in Court, we 
ſhall have Mr. Neale too buſy with it elſe. 

M. Att. Gen. We ſhall defire your Lordſhip to 
confider all the uſe we make of this deed is to 
prove, that the mill was removed to another place. 

L. C. J. I do not hnow what it proves, but if 

ou had kept your witneſs Knowles, in the mill, 
think you had done better than brought him hi- 


ther. 


(which was done.) 
Mr. Sol. Gen. Did N examine that with the 
Roll, Sir ? (/hewing bim a 4 
Mr. Clerk. 1425 T did dn eb that with the 
Book that Mr. Nortby ſhewed me; I think they ſay 
he, is ſteward of the manor of Stepney 3 he read in 
the book, and I read the copy; and it is a true copy 
of a ſurvey of that mannor, taken 25 Eliz. 
Mr. Att. Gen. I heard ſay you have the books of 
the manor here, pray let them be produced. 
Mr. Villiams. You are merry Mr. Attorney, if it 
is a true copy, pray let it be read. : 
Clerk reads.) The Dean of St Paul's holds freely 
of fee or field, Fanny by eftimation— 
I. C. J. Who is Lord of the manor of Stepney 
now ? < 
Mr. Powis. My Lady Wentworth is Lady of the 


manor. 
_ © Clerk reads.) The Dean of St. Paul's holds— 
I. C. J. This bounds it on the Eaſt, on the Dean 
and Chapter of Paul's lands, and ſo doth you no 


89545 Williams. Let them go on, my Lord. 
Mr. Att. Gen. With ſubmiſſion, theſe are our 
exact boundaries. | | 
L. C. J. Well go on. a 
Mr. Att. Gen. We ſhall go on; and with ſub- 
miſſion theſe bounds exactly agree with the bounds 
Vol. VII. 


for great Part of Shadwell, 


Mr. Att. Gen. Swear Mr. Baniſter and Mr. Clerk. | 


* 
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that are ſet by the Act of Parliament ſor dralning 
the marſh, Here is nothing that we can fee that 
they can claim but a mill and bake-houſe, and they 
are all bounded on the Veſt by Wall Mars; and 
the Zynches are bounded in part upon the North, 
and in part upon the Weſt; and there was a little 

t of the marſh did run into the North bounds, 

ut now we ſhall come to our evidence; and fipſt 
we ſhall ſhew the Act of Parliament. * 

Which being Anno 22, H. 8. was read. * 

Mr. Att. Gen. Next we ſhall ſhew Richard Hubs 

conveyance by mortgage, to Vivold and Salvago. 
Which Indenture of Mortgage was read. 

Clerk reads.) This Indenture made the eighth 
day of November, in the 32d year of our ſovereign 
Lord King Henry the eighth, between Richard Hill 
citizen and mercer of London, on the one party, 
and Antbony Vivold, and Henry Salvago, Merchants. 
of of the other party; witneſſeth, That 
where the ſaid Richard before time | 
was indebted unto the ſaid Antony Viveld, and H. 
Salvago in the lum of 560 J. of lawful money of 
England, whereof they are of their free will 
have pardoned 280 J. 

The ſaid Richard Hill by th: ſe preſents 
| All that moiety of marſh ground being 
130 acres, lying and being that is 
to ſay, from Ratcliffe mill, that joins to the Hilly 
Lynch to Ratcliffe Town, on the party of the Eaſt ; 
to Graſh Mill by the Hermitage, on the party of 
the Weſt ; on the high-way, leading from London 
to Ratcliffe on the part of the North; af on the 
river of Thames, on the party of the South 
given and aſſured to the 
ſaid Richard Hill, by authority of Parliament 
in the 27th year of the molt noble 
Reign to have and to hold 

Mr. Att. Gen. This doth veſt the lands in queſ- 

tion, with others, in Viveld and Salvage, as a lecu- 


rity for their money. Y 
Ar. Sol. Gen. Now we ſhall ſhew a leaſe from 
Hill to Marcellus Hall. | 
Clerk reads.) This Indenture made the eleventh 
day of November, in the thirty ſeventh year of the 
Reign of Henry the eighth; between 
Richard Hill, citizen and mercer of London, of the 
one party, and Marcellus Hall of Ratcliffe, miller, 
of the other party; witneſſeth, that the ſaid N 
chard Hill, for the ſum of fix pounds of lawful mo- 
ney of England, to him in hand paid, at the en- 
ſealing. and delivery hereof, whereof the ſaid N- 
chard Hill hereby acknowledgeth himſelf to be ful- 
ly ſatisfied, contented and paid; and whereof he 
doth clearly acquit and diſcharge the ſaid _ 
Marcellus Hall, his Executors and Adminiſtrators 
by theſe preſents, hath demiſed, granted, and to 
farm letten, and by theſe preſents doth demiſe, 
grant, and to form let vo the ſaid Marcellus Hall 
a parcel of marſh-ground, lying and bein 
«tha Eaſt end of yo marſh = = 
that butts on Ratcliffe hilly marſh 
bank, or wall belonging and the 
well Shadwell, containing by eſtimation e- 
leven acres and a half, more or leſs, abutting on 
Thames Wall, on the party of the South; to the 
lands called the Dean's Zynches, on the party of the 
North; and on the wall that reaches from the Iyn- 


- 


_ 


ches to the INand, by the pond on the Weſt; 


with all the foreſand and 


ſoil. All which marſh-land is in the Pa- 
riſh of S/ebunbeath to have and to hold 
of Ecee 2 | the 
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the marſh-land foreland and ſoil | | 
to the ſaid Marcellus Hall, from the feaſt of the 
Annunciation of St, Mary the Virgin next coming, 
for thirty and four years— e 

Mr. Att. Gen. This was a leaſe made to their 
miller, and contains eleven acres and half an acre, 
which we ſball ſhew is juſt exactly the contents of 
our land. Next then we ſhall come to the convey- 
ance made to Thomas Stepkins, which will bring us 
to our title. | | 

L. C. J. Read the reſervation of that leaſe. 

Clerk reads] Yielding and paying therefore yearly, 
and every year unto the ſaid Richard Hill, his Exe- 


- cutors and Aſſigns, three pounds of good and law- 


ful money of England, at four terms of the year, 


that is to ſay, the feaſt of the Nativity of St. John 


the Baptiſt, St. Michael the Arcb- angel, the Birth 
of our Lord, and the Annunciation of St. Mary the 


Virgin. | 


Mr. S. Pemberton, Pray, my Lord, we deſire 
they may give ſome account of this leaſe, where 
they had it and how they came by it. 

Mr. Att. Gen. You have had it in your hands, 
you ſce what it is. 

Mr. S. Pemberton. Yes, and therefore we deſire 
to know ſomething about it, becauſe we find 
Knowles's hand to it. f 

Mr. Att. Gen. We can give you a better account 
of it than you think for, but that will let you into 
an hour's wrangle more, which is all you have to 


ſay for pur ſelves. We have it, diſprove it. 


Mr. S. Pemberton. You have it we ſee; but re- 
member you will give no account where you had 
it. But then we defire to ask Mr. Knowles a que- 


ſtion, Whether my Lady Foy was with him— 


Mr. Att. Gen. My Lord, we deſire we may go 
on and give our evidence intire; they would fain 


break in upon us, and take up another hour in 


quarrelling with our witneſs. When we hear them 
in their time offer to impeach the validity of the 
deed, then will be our time to juſtify it; and I 
doubt not but we ſhall give a ſatisfactory account 
of it. Pray will you give an account of the deed 
you ſnap'd up the laſt time. 

L. C. J. Nay, nay, Gentlemen, we cannot take 
up our time in your dialogues and little heats. Do 
you not hinder them, and we ſhall ſee they ſhall not 
hinder you when it comes to your turn. 

Clerk. This deed hath been read for the Plaintiff 
and Defendant, and is marked fo. 

Mr. Att. Gen. It has been twice read before. 

L. C. J. Well, will you go on, Gentlemen? 

Mr. Sol. Cen. Then we ſhall ſhew this deed - poll 
next. 

Clerk. This is alſo marked to have been read 
twice. (Reads) This is dated 16 Apr, in the 6th 
year of King Edward the 6th. 

To all faithful People ro whom this preſent wri- 
ting ſhall come, I Richard Hill, citizen and mercer 
of London, ſend greeting in our Lord God ever- 


 - laſting. Know ye that I the ſaid Richard Hill, for 


the ſum of one hundred and thirty pounds of law- 
ful money. of England, by Thomas Stepkins, alias 
Stipkin, of the Pariſh of St. Mary Matfellon alias 
Whitechappel, in the County of Middleſex, beer- 
brewer, unto me the ſaid Richard Hill in hand paid, 
wherewith I confeſs myſelf to be well and truly 


* ſatisfied. __ SOA; 5 
LC. J. Upon whoſe account is it that my bro- 


ther Gregory comes here? 


* Mr. 8. Stringer. My Lord, Mr. Baron Gre-- | 
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7 was deſired by the Plaintiff to be here; and as 
oon as we come to our reply, we ſhall ask him 
ſome queſtions ; if he pleaſe to ſlay, we will diſ- 
patch him ſo ſoon as we can. In 
Mr. Ait. Gen. Nay rather than trouble Mr. Baron 
to ſtay, we yield he ſhould be examined now. 
Mr. Bar. Gregory. I am not in ſo much haſte, my 
Lord, but I can ſtay a while, and not break in 
upon the. middle of an evidence for me. 
I. C. J. If you pleaſe, they conſent you may be 
examined, and they may be long. <p, 
Mr. Bar. Gregory. I would not interrupt the 
courſe of evidence. <> 
L. C. J. Nay, we will take you at your word; but 
if it be long, pray remember we would have caſed 
you, but you complimented yourſelf out of it; now 
you are like to abide by it a while, I aſſure you, 
brother. Go on. | 
Clerk reads.) And do therefore acquit and exo- 
nerate the ſaid Thomas Stepkins alias Stipkin, his 
have given, enfeoffed, ſold, granted, and by 
this my preſent writing confirmed, * 
all thoſe my four and twenty acres and a half of 
marſh- land, meaſured by the rod or pole, lying in 
Mapping marſb Three acres of 
which are lying adjoining on the Weſt fide of the 
mill that butts upon the hilly bank, or way leading 
to Ratcliff Town, called Ratchiff-mill, with the 
bank or wall thereunto belonging, and the well ad- 
Joining to the way that goeth up to the Lynebes, 
Called Shadwell, lying in the Eaſt end of the marſh, 
and all the next piece Weſt adjoining to the ſame, 
containing by eſtimation one acre, — the pond and 
two acres adjoining on the Weſt ſide, ſix acres 
lying in the bottom of the hilly Zynches, adjoining 
North welt on the wall that reaches from the Lyn- 
ches to the Iſland by the pond. All which eleven 
acres and a half of marſh-land, are in the holding 
of Marcellus Hall, miller; and alſo the bank, or 
wall-flood. or 7 adjoining weſt on the ſaid 
eleven acres and a half, containing by eſtimation of 
meaſure, two acres ; and alſo all that parcel late di- 
vided into two, and now late in the tenure of 
Richard Hill, butcher, containing by eſtimation of 
meaſure, ſix acres; and alſo all that parcel weſt, 
adjoining to the fix acres, which I the ſaid Richard 
Hill hold in my own hand; © and alſo 
that is to ſay, all that parcel with the bank or wall 
i Iſland and Pond, containing by eſti- 
mation of meaſure, five acres; which laſt thirteen 
acres I bought of, and had conveyed to me and my 
heirs, from one Jobn S.. All which four 
and twenty acres and a half, more or leſs of marſh - 
land, abutteth on the Thames wall, on the part of 
the South; to the lands of the Dean and Chapter 
of the Cathedral Church of St. Paul, called the 
Lyncbes, on the part of the North; on the afore- 
ſaid mill, on the part of the Eaſt; and on twenty 
acres of the ſaid Thomas Stipkin, on the part of the 
weſt. And alſo all the Thames bank or wall, be- 
longing to the ſaid four and twenty acres and an 
half of marſh-Jand ; which ſaid piece or parcel of 
wall, deth abut on the ſouth end of the ſaid - 
on part of the eaſt, and on the bank or wall 
ir the occupying of William Knevet, on the part of 


the weſt, All which marſh-land, bank or wall are 


in the eaſt end of Mapping marſh, abutting on the 
aforeſaid mill, and hilly bank aforeſaid, in the 
way leading to the Town of Ratchiff aforeſaid. 
And which four and twenty acres are part and par- 


cel of one hundred and thirty acres which 
was 


1684. 


was heretofore continually ſor the moſt over- 

vn and drowned, with the water of the River of 
Thames ;. and all and fingular meſſuages, cottages, 
houſes, edifices, orchards, tofts N foreland 
and foil, which were the ſaid Thomas Stepkins's be- 

e the overflowing and all and ſingular 
meſſuages, edifices, cottages cellars, ſol- 
lars, orchards woods and under woods, 
and all other the reſt of my hereditaments whatſoe- 
ver, in the Pariſh and Manor of Szepney, in the 
County of Middleſex. 

M. Att. Gen. Now we ſhall produce a leaſe from 
Stepkins to Marcellus Hall. | 

r. Serj, Pemberton. I hope they will give ſome 
account of this deed firſt. 

Mr. Att. Gen. When you ſay any thing againſt 
it, Mr. Scrjcant, we will; but we deſire now to 
go on with our evidence. Read that deed. 

Clerk reads.) This has been read before, and is 
marked, 

This ladenture made the twentieth day of April, 
in the ſixth year of the Reign of our ſovereign Lord 
King Edward the Sixth, by the Grace of God King 
of England, France, and Ireland; betwixt Thomas 
Stepkins, otherwiſe Stipkin, of the Pariſh of St. Ma- 
ry Matfellon, in the County of Middleſex, without 
Alagate beer-brewer, of the one 
part; and Marcellus Hall of Ratcliff, miller, of 
the other part; witneſſeth, That the ſaid Thomas 
Stepkins, otherwile Stipkin, for the ſum of 30 J. of 
lawful money of England, to the ſaid Thomas Step- 
kins, otherwiſe Stipkin, by the ſaid Marcellus Hall 
at the enſealing hereof, well and truly paid and ſa- 
tisfied, and - the ſame doth clearly acquit and 
diſcharge the ſaid Marcellus Hall his Executors and 
Aſſigns, and every of them, by theſe preſents hath 
demiſed, granted, betaken, and to farm letten 
and by theſe preſents doth demiſe, grant, betake, 
and to farm lett unto the ſaid Marcellus Hall all 
thoſe his parcels of marſh-land lying and joyning on 
the weſt fide f hilly bank, or 
way called Ratcliff. way | and the well 
adjoining to the way that goeth up to the Lynches, 
called Shadwell, lying in the eaſt end of the marſh, 
containing by eſtimation of meaſure, three acres 
and a half, and all the next piece weſt, adjoining to 
the ſame, containing by eſtimation of meaſure, fix 
acres and the pond; and two acres adjoining on 
the welt ſide of the fix acres, lying on the bottom 
of the hilly Tyncbes, adjoining north-weſt on the 
wall, which reacheth from the Lynches to the Iſland 
by the pond; all which eleven acres and a half, 
lictle more or leſs, abutteth on the Thames wall on 
the party of the ſouth ; to the Dean and Chapter of 
the Cathedral Church of St. Paul, called the Lyn- 
ches, on the party of the North; and on the wall 
by the pond on the party of the weſt ; and alſo all 
the Thames wall belonging to the ſaid eleven acres 
and a half of meadow or marſh-land : which faid 

iece or parcel of bank or wall, doth abut on the 
— end of the aforeſaid billy Bank, or way reach - 
ing to the eaſt ſide of it, which leadeth to Ratchf 
Town on the party of the Eaſt, and on the wall in 
the occupation of Jobn Everard, on the party of 
the welt; and alſo all the foreland and foil down 
to the low-water-mark of the River Thames be- 
longing to the premiſes ; all which 
in the caſt end of Yapping marſh, 
abutting on the aforeſaid mill, and the billy Bank, 
or way leading as aforeſaid in the Pariſh and 
Manor of Stebunbeatb, otherwiſe Stepney, in the 


4 


for. great Part of Shadwell, 


88t 


County of Middleſex, and now in the holding of the 
faid Marcellus Hall, to have and to hold all the ſaid 
parcels of marſh-land, fore land and ſoil, and every 

art and parcel thereof, to the ſaid Marcellus Hall, 
his Executors andWſligns, from the feaſt of the 
Annunciation of St- Mary the Virgin, before the 
date hereof, to the end and term of one hundred 
twenty eight years, thence next enſuing, yield- 
4 — | 

. Sol. Gen. Read the Proviſo. | 
L. C. J. Read the reſer vation of the rent. 

Clerk reads.) Yielding and paying therefore year- 
ly for the ſame, to the ſaid Thomas Stepkins, his 
heirs and aſſigns, one pepper-corn, at the feaſt of 
the Annunciation— 

Mr. Sol. Cen. Now read the Proviſo. 

Clerk reads.] And the ſaid Marcellus Hall for him- 
ſelf, his executors, and aſſigns covenanteth and grant- 
eth to and with the ſaid 7homas Stepkins, his Heirs 
and Aſſigns ; that he the ſaid Marcellus Hall, his 
Executors and Aſſigns, ſhall and will bear all man- 
ner of charges—And it is further covenanted, grant- 
ed, and agreed between the ſaid parties, that it 
ſhall not be lawful for the ſaid Marcellus Lall, his 
Executors or Aſſigns, to alienate or aſſign this pre- 
ſent term of years, or any part thereof, without the 
ſpecial licence and conſent of the ſaid Thomas Step- 
kins, his Heirs and Aſſigns a 

Mr. Williams. Pray, my Lord. will you give ine 
leave to ask a queſtion of Mr. Baniſter Þ 

Mr. Ait. Gen. My Lord, he has not been exa- 
mined yet, they cannot, under favour, ask him any 
queſtions, 

Mr. Williams. You have ſworn him, and ſo he 
is under an oath, and we may doubtleſs examine 
him as your witneſs to this deed that you have read, 
Is that your name, Sir? ſoewing the deed of 16 
| April. 

Baniſter. This is my name, write by my own 


Mr. Williams. When did you write your hand 
there, Mr. Baniſter. | 
| Baniſter. The 16th of April, 1682. 
Mr. Williams. Pray Sir look upon it again. 
Baniſter. This is my hand, I writ it my ſelf 
when the deed was found I writ a paper of ſuch 
deeds as were found at the ſame inſtant of time. 
* Williams. And you writ it when you found 
it 
Baniſter. I writ that name at that inſtant of time. 
Mr. S. Pemberton. When was it, do you ſay? 
Baniſter. The 16th of Sept. 1682. 
Mr. Williams, Are you ſure of it ? 
Baniſter. Yes I am ſure of it. 
Mr. S. Pemberton. Juſt now it was | 
Baniſter, It was in September, 168 2. I writ this 
paper at the ſame time. | 
2 Where did you write this name to this 
Baniſter, At Mr. Knowle? houſe. G 
L. C. J. When was the firſt time that you ſaw 
that deed ? | p whe 
Baniſter. The very ſame day that I writ my 
name on this paper. | GOD 
L. C. J. Did he find the deed or you? Let me 
ſee it. bie was done, 
| Baniſter, He had found that deed before, but 
had miſlaid it, and-defired my aſſiſtance to find it 


23 | rb 
L. c. N. Where did zou fiad it? © 


Baniſter. In a garret in Mr, Know!les's houſe. 
Mr. 
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Mr. Sol. Gen. Were there not a great many deeds 
there ? | | 
Baniſter. Yes, thefe were a great many. ; 
L. C. F. Prythee look upon it again, and conſider 
what thou ſay'ſt. | 
Baniſter. This is my name, 
L. C. J. Very well; and how came thy name 
there? | | | 
' Baniſter. This is the very deed I looked upon at 
that time. 3 7 
L. C. J. Where did you firſt ſee that deed ? 
Baniſter. 1 was at the finding of it in a garret at 
Mr. Knowles's houſe. | 
L. C. J. That was in Sept. 1682. you ſay. 
Baniſter. Yes, in Sept. 1682. I never ſaw it be- 
fore. - | 5 * 
TL. C. J. Pray who are parties to that deed? 
Mr. Williams. My Lord, it is the purchaſe of 
the Inheritance. | 
L. C. J. It is ſo; and how ſhould that come to 
be in the poſſeſſion of Knowles ? E 
Baniſter. I never ſaw it before that time. 
I. C. J. Read it again. e d e = 
Clerk read,] — This is dated the 16th of April, 
in the ſixth year of Edward the ſixth. To all 
faithful— | 
Mr. Sol. Gen. Certainly, my Lord, he is under 
a miſtake. | | | 
I. C. J. Ay, ſo is he ſure enough, but a very foul 
one upon my word: But let us ſee if we can 
bring him out of it. Mr. Baniſter, let me ask you 
a queſtion. | 
aniſter. Yes, my Lord, if you pleaſe. | 
I. C. J. Then pray mind what I fay, and con- 
ſider of it. - The 16th of September, 1682, was the 
time that you went on purpoſe to look for deeds at 
Mr. Knowles's houſe ? 
* Baniſter. I was there on the ſeventh day of Sep- 
tember, and that was the firſt day that ever I came 
into Mr. Knowles's houſe in my life. 
IL. C. J. There were ſome deeds, it ſeems, that 
Mr. Knowles had found before? | 
Baniſter. So Mr. Knowles ſaid. 
L. C. J. What became of thoſe deeds he had 
found before ? 
Baniſter. As he told me he had miſlaid them. 
L. C. J. And when did you come to have an ac- 
count that he had found thoſe deeds firſt ? 


1 


Baniſter. It was after I had paid him 3 J. for 


water. | 
I. C. J. When was the firſt time that he ſpoke 
of it? . 

Baniſter. It was the fifth or fourth of September. 

L. C. J. And when did you firſt go thither ? 

Baniſter. On the jth of September, he deſired me 
to come and help him, and aſſiſt him in finding 
out the deeds that he had miſlaid.. 

I. C. J. What do you know of this deed ? 

Baniſter. We found one deed— 

L. C. F. Look upon that carefully, is that your 
hand ? Ny 
Baniſter. That is my hand. 

L. C. F. Do you remember when you put your 
hand to that deed ? 

Baniſter. The paper I have in my hand was writ- 

ten at the ſame time. 
I. C. J. Look upon that paper, and conſider it 
well; and now tell us whether you found that deed 
firſt, or Mr. Knowles. 5 x 

Baniſter. Mr. Knowles. 

L. C. J. Now look upon it, and look upon it 


carefully, when was it ? 
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Baniſter. This deed came into my hands the 
fame day that I writ this note. | | 

Mr. Att. Gen. My Lord, we deſire we ma 
on with our evidence, and not have them break in 
upon us 7 _ any ſuch thing till their time 
comes; if they have any thing to object agai 
witneſſes, let them — 4 e 

Mr. S. Pemberton. Mr. Attorney, we are v 
regular ſure in what we do; you produce a deed, 
and we defire an account how you came by that 
deedz and finding Mr. Baniſter's name, who is 
your witneſs, and ſworn by you, we would know 
of him what he knows of it. . 

L. C. J. Ay ay, let truth come out in God's 
name. Look upon it, M. Baniſter, once more. 
What ſay you to it? 
; 285 5 is the ſame deed, and my hand. 

C. J. n your oath, Sir, when di 
mg." ſee that deed? 8 e 
aniſter. This deed I ſaw the 7th of Sept. 1682, 

L. C. J. Where? 4 e 
Banniſter. in the garret at Mr. Knowles's houſe, . 
L. C. J. Did you find it firſt, or Mr. Knowles ? 

. 4.7 7 cannot _ it may be I might. 

T. C. J. Are you ſure you then put name 
to that deed ? F f is 

Baniſter. I did put my hand upon this (, 
the 7th of Sept. (682, l 15 "RC 

L. CJ. Prythee look upon it again, and look 
very carefully upon it. [which be did for a good 

| while together. 

L. C. J. Now look upon your note again. 

Mr. Att. Gen. Pray do ſo, and peruſe it care- 
fully, 85 Ro 3 Deed be in your note. 

. C. 7. Nay, good Mr. Attorney, let | 
no directions. "What ſay you ? : Ep 

Baniſter. I ſet my hand to ſeveral deeds that 1 
found there, to ſome writings on the 7th of Sep- 
a_ mk L., others on the 16th, 

C. J. Now tell us, which of them it 
thou didſt put thy hand upon this deed ? POM 
_ Baniſter, I believe it might be the 7th. | 

L. C. J. Didſt thou not ſee that deed before the 
7th of September, 1682, upon thy oath ?* | 

764 9 never. N 

„CJ. Who was with you when you 
. 3 FF en 

Mr. Att. Gen. Pray my Lord let this x 

eh, 2 that will clear al „ 4 RY 
I. C. J. No, by no means Mr. Attorney; he 
may make uſe of what notes he pleaſes, 9 
his own memory; but we will never ſupport or 
prop up 1. perjury at = * Laſſure you, by a 
note. as Mr. Knowles with you w | 

that deed ? FI INI 

F He was. | 

C. J. Do you take it upon your oath t ; 
deed was found the 7th of 95 Den zie, u . 
* 5 * Knowles's hoaf. ? 

aniſter. I cannot tell which of the two j 
the ſeventh or the ſixteenth, W e 

L. C. J. Was it one of the two, upon your oath ? 

- Baniſter. It was one of the two. 

L. C. J. Now call Mr. Knowles again. 

Mr. Williams, There he is, my Lord if your 
Lordſhip pleaſe to look upon the deed— Knowles's 
name was to it likewiſe, ba ſcraped out. 

I. C. J. Well, we will ask him about it. But 
Mr. Baniſter poſitively ſwears he was at the find- 
ing of this deed. What ſay you, Knowles ? | 

Knowles, I know nothing of it, my name is not 
to it. — 


t684. 
Mr. Williams. Was your name ever to it, or not? 
Knowles.. No, never. 
MIX. Dobbins. But it was to it at the trial in Mi- 
chaelmas term. | 
LC. J. Did you ſet name to all the deeds 
you found in the garret 
Knowles. Yes, I did. 
L. C. J. Upon your Oath, Banifter, did you ſet 
our name to any deeds that he did not, that were 
ound there ? | 
Baniſter. I believe I might do ſo; I would not 
ſwear punQually to it. | 
I. C. J. Was he with you? 
Baniſter. He was with me in the very ſame cham- 
ber. 
Knowles, I do not know that ever I put my hand 
to that deed in my life. l 
IL. C. J. Did you ever ſee that deed ? 
2 cannot ſay I did, I remember nothing 

it, | 
L. C. J. I aſk you once again, when you found 
this deed, was he with you ? 

Baniſter. Yes, Sir. | | | * 

L. C. J. You, Knowles, did you ever truſt him 
to look and ſearch any deeds in your garret, but 
when you were by yourſelf ? | 

Knowles. No, my Lord: 

L. C. F. Then I would ask you upon _ oath, 
becauſe. you are the perſons that had theſe deeds in 
your cuſtody ; was there any deeds delivered out of 
your hand that you did not ſet your hand to? 

Knowles. I believe there was never an one. 

L. C.F. How came this deed which he ſwears 
- was found there, not to have your hand to it? 

Knowles. I do not know that ever I ſaw it. 

Mr. Ast. Gen. Did Mr. Knowles ſay he was look- 
ing for deeds of his own concern when he found 
the firſt deed ? | 

Banifter. He did ſay he had looked before, and 
had found ſome of theſe deeds; and then miſlaid 
them, and deſired my aſſiſtance to find them again. 

L. C. J. What did he ſay to you at firſt ? 

Baniſter. He ſaid. he had been ſpoken unto by 
my Lady Ivy, to look for deeds that might con- 
cern her anceſtors ; and he had found ſome : Bur 
finding ſome alſo that concerned himſelf; he had 
miſlaid my Lady's, and deſired me to help him to 
find them again. | 


L. C. J. What employment have you under my garret 


Lady Icy? I | 
Baniſter. 1 am her rent gatherer. ; 
L:C. J. Her bailiff, I ſuppoſe : But now you 

ſpeak of what my Lady Ivy deſired of Knowles, I 


would ask you a queſtion, leſt it lip out of my me- 


mory. Were you preſent at any time when- my 
Lady Ivy ſpoke to Mr, Knowles, to look after any 
decds ? 

Baniſter. Yes, I was: N x 

L. C. J. Pray tell us whoſe deeds ſhe deſired him 
to look ? 

Baniſter. The deeds he ſaid he had miſlaid. 

L. C. J. What were they? 

Baniſter. The deed of Richard Hill, and the 
deeds belonging to S/epney and Shadwell, 

LG. J. What names did ſhe mention to him, 
that ſhe would have looked after ? 

Baniſter. She did mention ſome, 

L. C. J. Upon your oath, did ſhe mention any 
deeds made by Dr. Don le Dean of St. Paul's? 

Baniſter 0 No. d 

L. C. J. By one May, Dean of St. Paul's? 
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Banifter. No. 2 

L. C. F. Was one Lun named 

Banifter. No. | 

L. C. J. Or one Holder? 

Banifter. Not that I know of. W * 

L. C. J. Did ſhe mention one Joan Hall ? 

Banifter. I do not know that my Lady Foy gave 
pe _ 1 * any of theſe names. : 

C. J. Di u our oath, name Mar- 

enn? | | 


L. C. J. No; he heard her give order for no 
particular deeds, neither for Holder, nor Zan, nor 
Marcellus Hall, but only concerning Stepney and 
Shadwell. | 7 

Sir Edw. Herbert. Baniſter, did he ſay he had 
before found them, and miſlaid them? | 

Baniſter. Yes. 

Mr. Att. Gen. Upon your oath; what deed do 
you take that to be, which is produced ?' 

L. M on — it; yea, or nof 

C. J. Mr. Powis, do you think my Lady Iv 
ſent Baniſter to look after — that D 
read? —— br 

Mr. Att. Gen. What deed do you take it to be? 

Mr. Sol. Gen. Let mie ask you one queſtion, Mr. 
Baniſter , Did you ever ſet your hand to any deeds 
that were not found at Mr. Knowles's ? | 

TT ; | 

Mr. Luihwich. Upon what occaſion did 
your hand to — | Nome 

Baniſter. Becauſe they were ancient deeds; and 
I was to look out where the hands were that they 
did concern; | | | * * 

Mr. Att. Cen. Pray now anſwer my queſtion 3 
— and tell me what deed do you take 
it to | 

Baniſter. It is a deed of ſale to Stephint;  . © 

L. C. J. It is ſo, you are in the right of it; and 
e where did you find that deed 

a 

Banifter. My hand is to it; and this is one of the 
deeds; I take it to be ſo; that was found in the 
at Mr. Xnowles's houſe; » 54 
L. C. J. He has ſaid ſo; I know not how often; +. 

_ _ — = himſelf. | 

J. How can that, Mr: Attorney? 
But what he ſays, is plain. 3 

Mr. Sol. Gen. Pray read over the note you have 
in your hand to yourſelf; and remember all the 
deeds that are particularly therein containd. oy 

TL. C. J. Let him read his note, (which be did) 
and now ask him what you will: 

Mr. Att. Gen. Is there any deed of the 16th ok 
April, 6 Edw. 6. from Hill to Stepkins, in that note? 

L. C. J. That is no fair queſtion, Mr. Attorney. 

Mr. Att. Gen. With you favour, my Lord; 1 
conceive it is ; for that will make it plain that he is 
miſtaken; 1 3 8 1 "407 

L. C. J. I believe he is ; but with your favour; - 
it is not a fair queſtion z you are only to ask him 
whether that deed given in evidence be there ? 

Mr. Sol. Gen. I would ask him one ſhort que- 
tion, my Lord, and I think it is a fair one: | 
I. C. J. Ay, in God's name ask what fair que- 
ſtions you will, but no leading ones; * 
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Mr. gol. Gen. Your witneſs is drunk, Madam 
(To my Lady lvy.) 


Mr. S. Lutwich, My Lord he does not under- : 


ſtand what he ſays, that is plain, | 
Z. C. J. Brother, all knaves are fools in one kind 


too. 
Mr. Sol. Gen. Have you tead the date of that 
deed ? 1 | 

_ Baniſter. Yes. 

— Gen. My Lord, if you pleaſe, we will 
go on with our other evidence a while, and let him 
recollect himſelf and conſider of it. 

LC. J. With all my heart; but I think the 
more he conſiders, the worſe he is; and fo he will 

to the end of the chapter. 
wr At. Gen. They — called to us, my Lord, 
ſor an account of this deed; we ſhall now prove 
that Mr. Neale knew of this deed before. Swear 


Mr. Butler; (which was done.) 


L.C. F. What is your name ? - 

Butler. William Butler. Send | 
Mr. Att. Gen. Pray, Sir, will you tell the Court 
and the Jury, what diſcourſe you had with Mr. 
Neale, and what he ſaid about a deed, and when ? 

Butler. I never ſaw the leaſe; but as I was here 
at the laſt trial, when there was a verdict for this 
Eftate to be my Lady Jvy's; and afterwards, the 
22d of December laſt, I had an opportunity of being 
with Mr. Neale, he being with Mr. Bryan, my La- 
dy's huſband, ſince dead, at the King*s-Head tavern, 
with whom I had fome buſineſs. Mr. Brian was 
there firſt, (1 ſuppoſe it was by appointment they 
met) and in half an hour Mr. Neale came up ſtairs. 
After they had changed two or three compliments, 

came to talk about meeting at Mr. Attorney- 
General's chambers in the Temple, to treat about 
their coritroverſy. Says Mr. Neale, let there be a 
forfeiture upon it of 501. 1 en by him that 
fails. No, ſays Mr. Bryan, I will make no forfei- 
ture, but I will certainly meet there. Says Mr. 
Neale again; And I queſtion not but to give ſuch 
ſatisfaction, as whereby to convince you and my 
Lady, that this is not her Eſtate. I ſhould be glad 
to hear that, ſays Mr. Bryan: why I bope you do 
not think the deeds are forged ? No, ſays Mr. 
Neale, I do not think they are forged. Mr. Knowles 
offered me a long time ago, to ſhew me that deed, 
and I might have had it in my poſſeſſion ; but I would 
not : for if I had, I ſhould have been the apteſt man 
in the world to burn it. This is all I can fay. 

L. C. J. And what is this to the purpoſe, Gen- 
tlemen ? Alack-a-day, this is very thin; a flight 
diſcourſe in a tavern : How can any anſwer be gi- 


ven to ſuch an evidence? tho? indeed it does not 
need any. Pray let not our time be taken up with 


ſuch trifling ſtories of a cock and a bull ; go on to 
that which is material. 
Mr. Ait. Gen. Now we ſhall produce a leaſe from 


 Mantellus Hall to one Roper, of part of this eleven 


acres and an half. 

Clerk reads.) This Indenture made the 1 3th day 
of Nevember, in the 2d and 3d years of the reigns 
of out W Lord and Lady Philip and Mary, 
by the grace of God King and Queen of England, 
Spain, France, both the Sicilies, Feruſalem, and 
Ireland; Defenders of the faith, Arch Dukes 
Auſtria, Dukes of Bargundy, Millan, and Bra- 
bant ; Counteſs of Hapſburg, Flanders and Tyrole ; 


between Marcellas Hall of Ratchff, miller, of the 


one party, and Richard Roper, citizen and ſalter of 
of the other party, witneſſeth, that the 


o 
. 
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ſaid Marcellus Hall, for the ſum of ſix pounds of 
good and lawful money of Exg/and, to him by the 
aid Richard Roper in hand paid; whereof the ſaid 
Marcellus Hall clearly acquitteth and diſc 
the ſaid Richard Roper, his executors and' aſſigns, 
and every of them, by theſe preſents ; hath grant- 
ed, demiſed, and to = letten, and by theſe - 
ſents granteth, demiſeth, and to farm-letteth, to 
the ſaid Richard Roper, a parcel of marſh- ground, 
lying and being in Wapping marſh, at the eaſt end 
of the marſh, beginning at the weſt fide of the well, 
which lieth by the way that leadeth up ro the Hun- 
ches, called Shadwell, meaſured by a ſtrait line 
from the Lynches, by the weſt ſide of the well, to 
the Thames wall, and reacheth weſt to the way that 
leadeth up into Ratchff high way, containing by 
eſtimation of meaſure, ſeven acres, lictle more or 
leſs, and the pond ; all which 'marſh-land abutteth 
north upon the Zynches of the Dean and Chapter of 
the Cathedral Church of St. Paul, and ſouth upon 
the Thames wall z and alſo all the Thames wall be- 
longing to the ſeven acres, with the foreland and 
ſoit, down to the low-water-mark of the River of 
Thames : All which marſh-lands are lying in the 
pariſh and manor of S/ebunbeath,' alias Stepney, in 
the County of Middleſex. To have and to hold the 
ſaid parcel of marſh-ground, wall, foreland and 
ſoil, with the appurtenances, to the ſaid Richard 
Roper, his executors and aſſigns, from the feaſt of 
the Annunciation of our blefied Lady St. Mary the 
Virgin, next coming, unto the end and term of 
four and twenty years from thence next enſuing, 
and fully to be compleated and ended; yielding and 
paying therefore yearly, during the faid term, to 
the ſaid Marcellus Hall, his executors and aſſigns, 
three pounds of good and lawful money of England, 
at four terms of the year. T2”; 

L. C. J. What date is that deed of? 

Clerk. The 13th of November, in the ad and 3d 


years of King Philip and Queen Mary. 


"Mr. Att. Gen, Now we ſhall read Stepkins's li- 
cence to Hall, to alien his term. | 
Clerk reads.) To all manner of people to whom 
this preſent writing ſhall come ; 1 Thomas Stepkins 
alias Stipkins, of the 72 of Stebunbeath alias Step- 
ney, in the County of Middleſex, beer-brewer, ſend 
greeting in our Lord God everlaſting. Whereas I 
the ſaid Thomas Stepkins on the 16th of April, 
in the ſixth year of Zdward the ſixth, have betaken 
eleven acres and a half of marſh-land 
with all the bank with the 
foreland and ſoil, down to the low-water mark of 
the River of Thames that he ſhould 
not alien or aſſiꝑn the faid leaſe or term of years, 
without the ſpecial licence or conſent 
Now know ye, That I the ſaid Thomas Step- 


kins, for divers good cauſes give leave 
and licence to the ſaid Marcellus Hall, po 
to the right worſhipful-Mr. Dean 
of the Cathedral Church of St. Pau! with 
the wall, foreland or ſoil under ſuch cove- 


nants, as is reſerved and contained 
Mr. Williams. I would ask Mr. Baniſter ſome- 
thing about this deed ; look upon it, Sir. 5 
Mr. Att. Gen. We have not done with him yet. 
Pray take that deed out of his hand. 4 
Mr. S. Pemberton. You will let him give ſome 
account of it firſt, Mr. Attorney. 2 
Mr. Att. Gen. You would fain confound him. 
M. S. Pemberton, He is confounded enough al- 
ready, - OP FRF | 
11 . 
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Mr. Sol. Gen. Now Mr. Baniſter you have con- 
ſidered of it, pray once more look upon the deed 
gain—( which be did,)— Was that'deed one that 
you ſigned then or no? 

Baniſter. This is my name, but I cannot find 
the date of this deed in my paper. I cannot tell 
now whether it be one I found then or no. 

Mr. Sol. Gen. Did you ſet your hand to any 
. deeds that were found there, which you did not ſet 
down in your paper ? 

Baniſter. No, not that I know of, I do not 
know I did. 

L. C. J. Prithee where didſt thou ſet thy hand to 
that deed ? 

Baniſter. I ſet my hand to the deeds that were 
found there, at the houſe. 

L. C. J. Did you ſet your hand to none elſe but 
what were found there ? 

Baniſter. | have ſet my hand to divers deeds be- 
fide, but they are none of thoſe deeds that are in 
my paper. 

L. C. F. Where did you ſet your hand to any 
deeds beſides ? 

Baniſter. To divers deeds I have ſet my hand at 
home. + 

L. C. J. Have you to any relating to the lands in 
queſtion ? | 

Baniſter. I do not know that I have ſet my hand 
to any deeds relating to the lands in queſtion, bur 
at Mr. Knowles's, 

I. C. J. To what purpoſe did you ſet your hand 
and name to the deeds you found at Knowles's ? 

- Baniſter. To the ſame intent to teſtify that I was 
at the finding of them. X 

L: C. F. Yo what end did you ſet your hand to 
any other deeds ? 

Baniſter. To the intent that I knew better where 
the lands did lie than ſhe did, and when my Lady 
found any deeds; I ſet my hand to them, and then 
found the places where the lands lay. 

I. C. J. Thou haſt had a fair time to conſider of 
that deed ; canſt thou ſee here to what place that 
deed relates, by this mark ? 

Baniſter. I cannot find the date of the deed in my 
ee J. But where do you think you did put 
your name to that deed? 

Baniſter. 1 cannot tell whether I did it at that 
time or no, but this is my name. ; 

I. C. J. I know thy name is there, man; I read 
it two hours ago: but did you put your hand to 
that as one of the deeds that you found in Septem- 
ber, 168 2, when you were at Mr. Knowles's, or not? 

Baniſter. I cannot tell. 

L. C. J. Doſt thou believe thou didft not? 
Baniſter. I cannot tell. 

I. C. J. Canſt thou tell the reaſon why thou 
didſt ſet thy hand to it? 

Baniſter. Certainly: becauſe I was at the finding 
of it; I know no otherwiſe. 

Mr. S. Pemberton. Now pray look upon this deed 
(ſewing bim another. )—and ſee whether that be 
your name or not. = 

Baniſter, Yes, My Lord, I Will. 

Mr. S. Pemberton. Is that your name? 

Baniſter. Yes, it is; this is one of the deeds that 
was found at Mr. Knowles's, 

Mr. S. Pemberton. Lou ſaid ſo as to the other 
rwo. #5 4 C &. 

Ar. Att. Gen, But he was not ſo poſitive in it. 

Baniſter. This is rat-caten, and fo I know it a- 
Vor. VII. 
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gain; and there is à rat- eaten deed ſet down in my 
paper. 

L. C. J. Let him be as poſitive as he will, he 
has been forſworn five times. 

Mr. Sol. Gen, He was confounded with a miſtake 
of the deeds, he having ſet his hand to ſo many. 

L. C. J. They are perjured both of them plainly, 
that is the truth of the matter. 

Mr. Att. Gen. I hope the folly of our witneſſes in 
ſuch circumſtances, ſhall not rob us of our own 
land, and that it appears to be plainly. 

L. C. J. God forbid but you ſhould have yout 
own land; but by the Grace of God, if I can help 
it, you ſhall never have a foot of land by forſwear- 
ing and perjury. 

Mr. Williams. When did you find that deed ? 

Baniſter. The 16th of September. 

Mr. Williams. Where ? 

Baniſter. In the garret at Mr. Knowles's; 

Mr. Williams. Are you ſure of it? 

Baniſter. Yes, 1 am ſure of that deed, becauſe 
it is rat-eaten, 

Mr. Williams. Knowles, pray do you look upon 
it, what ſay you to that deed ? 

Knowles. This is my hand, and this is one of the 
deeds that was found there at that time. 

Wes Williams. Pray read the date of that deed 
t . 

Clerk reads.) This indenture made the 13th day 
of November, in the 2d and 3d years of Philip and 
Mary. | 

Mr. S. Pemberton. That is a deed from Marcellus 
Hall to Roper; how ſhould that come to be at 
Knowles's ? 

L. C. J. They have ſworn it. | 

Mr. Att. Gen. They go about to blemiſh our deeds 
by the folly of our witneſſes, which we cannot help. 
We however leave the deeds to the Jury, and 
let them fee if thoſe ſeals and other things look like 
counterfeit. 

L. C. J. Well; go on, the Jury will have the 
deeds with them. 

Mr. Att. Gen. My Lord we did before produce 
a conveyance from Richard Hill to Stepkins. It 
reſted not there, that conveyance had no legal exe- 
cution, thereupon there was a fine and recovery by 
the heir of H/; and what was the occaſion of 
will _ by the deed. 7 

Clert reads] This Indenture made the twelfth 
day of November, in the 5th and 6th years of the 
Reigns of our fovereign Lord and Lady, Philip 
and Mary, by the Grace of God King and Queen 
of England, Spain, France, both the Sicilies, Feru- 
ſalem and Ireland, Defenders of the faith; Arch- 


Dukes of Auſtria, Dukes of Burgundy, Millan and 


Brabant; Counts of Haſpurg, Flanders, and Tyrol: 
between Jaſper Ilill, ſon and heir of Richard Hill, 
late citizen and mercer of London, of the one party z 
and Macbeline Stepkins, late wife and executrix of 
the laſt will and teſtament of Thomas Stephins, | 
| and Jobn Stepkins, ſon and heir apparent 
of the ſaid Thomas, of the other party, witnefſeth; 
That whereas the ſaid Richard Hill, father of the 


faid Jaſper amounting, in the 
whole to the ſum of 2000 by the 
ſaid Mac beline And 
where variance concerning all that 
parcel of marſh-land unto 


St. Katherine's, which the ſaid Richard Hill bought 
of Cornelius Vanderdelf for the afſus 
ring all that /apping-marſh, the faid Richard Hill 

| Frit ſtands 


— + 


give, grant, bargain, ſell 


manner of lands, tenemencs 


| brances by the ſaid Faſ 
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ſtands bound in an obligation of which condition, 
that he ſhould make by a certain day, a good, 
ſute, ſufficient, indefeaſible of and in 
all thoſe parcels of marſh-land, lying in Wapping- 
marſh, that is to fay, all that 
with ſix acres of marſh, now in the tenure or oc- 
ation of one Knevetr, or his aſſigns, and all thoſe 
lying in the Eaſt and in 
the tenure of one Miller; that is to ſay, all the 
bank, containing by eſtimation three acres and an 
half; and all thoſe next adjoining, by meaſure fix 
acres or more and two acres by eſtimation 
of meaſure, lying in the bottom of the Lynches, 
and reacheth from the Lynches to the Iſland by the 


pond ; and alſo all that parcel divided into twain 
2 ſix acres; and alſo 


that holds in his on hands, that 
is to ſay, all that parcel with the iſland 
and pond, containing by eſtimation of meaſure, five 
acres and of, and in all thoſe parcels 
lying on the weſt ſide of the pond, containing in 
the whole ſixteen acres by mealure ; 
all which ſaid ſixteen acres to Gra- 
vel. lane, the ſaid Richard Hill had in his own oc- 
cupation reaching to 
Gravel-lane, ſometime plowed and ſown by one 
Richard Clayton, and now in the occupation of one 
Cooper, butcher, and lying on the caſt fide of Gra- 
vel · lane towards London fields, which was conveyed 
to him from one Richard Tyrrell; and allo all that 
marſh in the tenure of one Clayton, butcher, 
one William Cound, butcher, ſeventeen acres 
| and of Edward Afb, four acres ; and alſo 
all the lands, tenements, rents, houſes, ponds, fiſh- 
ings, mills, to the low-water-mark 
of the River of Thames, and all trees 
For the appeaſing all vari- 
ances and ſuits, the ſaid parties to this Indenture 
have fully condeſcended and agreed in form follow- 
ing ; that is to ſay, the ſaid Jaſper Hill, for the 
ſum of 1200 l. of lawful money of England, in 
which he acknowledgeth himſelf to be truly indebt- 
ed to the ſaid Macbeline and John Stepkins, doth 
to the ſaid Ma- 
ebeline and John Stepkins all the ſaid 


marſh-ground lying in Wapping-marſh, with all 
forelands, 


to the low-water mark 
with the appurtenances lying and 
without or elſewhere within 


ways, trees 


being in 
the pariſhes their heirs and aſſigns 
for ever, all the right, title to- 
gether with all evidences and writings 
diſcharged of all former — 2 incum- 

1 — 
ew that Marcellus 


Mr. Att. Gen. Next we ſhall 


Hall, that had this long leaſe, and had demiſed the 


ſeven acres down from Shadwell to Roper, doth on 
the 14th of Nevember, in the 5th and 6th years of 
Philip and Mary, ſurrender the remaining four 
acres to Thomas Stepkins; and then we ſhall ſhew it 


was demiſed to Fox, who was the firſt builder and 


made Fox's-lane. | 
Mr. Sol. Gen. Your Lordſhip doth obſerve, that 

the licence was to aſlign the whole eleven acres and 

an half, but he did aſſign but ſeven. 

- Clerk reads.) This is dated on the 14th of No» 

vember, in the 5th and 6th years of King Philip 


and Queen Mary. | 
To all to whom this preſent writing ſhall come , 


I Adareelius Hall of Ratchff, miller, ſend greeting 


ER OTE 6 * 
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in our lord God everlaſting, Whereas Thomas 
Stepkins hath by his Indenture dated the 
20th day of April, in the 6th year of King Edward 
VI. let to me the ſaid Marcellus Hall on 
the weſt ſide with the Thames wall thereto 
belonging, with the foreland and ſoil for 
one hundred and twenty and eight years: know ye 
that I the ſaid Marcellus Hall, for the ſum of 3017. 
of good and lawful money of England 
in hand paid have by theſe J 
remiſed, releaſed, and abſolutely confirmed, to the 
ſaid John Stepkins, his heirs, executors and aſſigns, 
all ſuch eſtate, right, title, intereſt, term of years, 
eſtate, property, claim and demand, which I, or 
any perſon to my uſe, have, or ought to have, or 
at any time ſhall to have in, or to four 
acres of marſh-ground, abutting caſt on the green 
bank, or way through, ſix acres leading up to 
Ratcliff way, which way, adjoineth to the weſt fide 
of the lands in the occupying of Roper; which ſai 
lands was made over with the leave and licence of 
the ſaid Thomas Stepkins, to the right worſhipful 
for the term of ninety 
three years; and weſt on the field, in the occupy- 
ing of Jobn north on the Lynches, and 
ſouch of, in, or to the Thames wall 
abutting eaſt on the ſouth-weſt way, as 
aforeſaid down to the low-water mark 
of the ou of Thames : 
that neither I, my executors or aſſigns, 
any right claim, demand F ; 
or apy part thereof 
but from all 7 es ſhall 
be utterly excluded and debarred for ever— 
Mr. Att. Gen, Here is a fine levied, Quin Trin 


3 Elix. they had beſt ask where that was found 


too: Is not that forged ? 
The Fine was read, © 

Mr. Sol. Gen. Here is a recovery alſo, and a 
deed to lead the uſes : in which recovery the tenanty 
vouch Fa/per Hill, who voucheth over the com 

The Recovery was read. 

L. C. J. Read your deed to lead the ufes. 

Clerk reads.) This Indenture made the 12th day 
of May, in the fourth year of the reign of our ſo- 
vereign Lady Elizabeth, by the Grace of God, 
Queen of England, France and Hreland ; Defender 
of the faith, &c. between Macheline Stepkins 

of the one party and Edward Buggin 
" Where it was concluded, fully conde- 
ſcended and agreed between the parties to this Inn- 
denture, that they the ſaid Edward Buggin 
ſhould in the term of the boly Trinity 
recover to them by writ 
of Entry ſur Diſſeiin in le Poſt, to be had againſt 
the ſaid AMacheline and Jobn, before the Queen's 
Majeſty's Juſtices of the Common-Pleas at Weſt, 
minſter, for that time, being according to the uſe 
of former recoveries one hundred acres of 
freſh marſh, within the pariſhes, towns, fields 
And it was fully agreed be- 
tween the ſaid parties, that the ſaid recovery ſhould 


be to the uſe 


This is my name. 
ry Williams. Was Mr, Knowles"s band to that 


Baniſter. I cannot tell. 
Mr. 
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hands together to it? 

Baniſter. I did not make it, I did not forge it. 
Mr. S. Pemberton. No, I do not think you did, 
you have not brains to do it. 

Mr. Williams. Where did you find that deed ? 

Mr. S. Pemberton. How came you to put your 
hand to it ? 

L. C. J. Is it one of the deeds of purchaſe ? 

Mr. S. Pemberton Yes, it is; and therefore we 
would know, ſince Mr. Knowles's name is to it, how 
it came there, 

L. C. J. Is it the ſurrender made by Marcellus 
Hall to Febn Stepkins ? 

Mr. Williams. Yes, my Lord, it is. 

L. C. J. Let me ſee it His name, I believe, has 
been there. 

Mr. Williams. Do you know any thing of the 
raſing of it out? 

Baniſter. No, not I. 

Mr. Williams. You Knowles, were you at the 
finding of that deed ? 

Knowles. I ſet my hand to none but what I found. 

L. C. J. But what do you ſay to that deed ? 

Knowles. I do not remember this deed art all; I 
cannot ſay any thing to it. 

L. C. F. Was your name to it? . 

Knowles. Here is my name, but I do not know 
who put it there. 

L. C. J. ls that your writing, Baniſter ? 
Baniſter. That on the backſide is. | 

Mr. Williams. Look into your note, that you 
may not out - run your ſelf, Why did you ſet your 
hand to it? | 

Baniſter. 1 ſuppoſe it was one of the deeds found 
there. - | 

Mr. Williams. How ſhould it come there? it 
belonged to the purchaſer. 

Mr. Att. Gen. Now we ſhall go to matter of re- 
cord again. Richard Hill, it ſeems, before the leaſe 
made to Marcellus Hall, entered into a Recogni- 
zance in 4 Eliz.. this is extended, and that will 
ſhew it to be Richard Hill's eſtate. _ 

Mr, Powis. Can you object any forgery of Re- 
cords, pray ? 

Mr. Sol. Gen. Pray Sir, look upon that (zo tbe 
Witneſs) where did you examine that? 

IWitneſs. 1 examined this at the Rolls. 

Mr. Williams. Is it a true copy, upon your oath ? 

Witneſs. It is. 

L. C. F. Read it. | 

Clerk. This is teſted at Weſtminſter, 17 Fan. 4 
Eliz. And here is an inquiſition taken the 6:h of 
April, in the ſame year. 

Mr. Att. Gen. We will read that part of the In- 
quiſition that concerns our queſtion ; for the eaſt 
bound is only in queſtion now. (I was read.) 

Mr. Att. Gen. Was this produced at the- former 
trial, the firſt trial ? . 

Sutton. No, I chink not in Michae/mas Term. 

Mr. So/. Gen. Then we ſhall ſhew an Inquiſition 
upon a commiſſion of ſewers. 

Mr. Att. Gen. The land in queſtion is every foot 
of it in the marſh; and that they muſt acknow- 
ledge they have no title to. 

Mr. //i/tams, This is an inquiſition which they 
produce, taken before a commiſſion of ſewers. [ 
deſire to know how that comes to lie in a private 
hand, for it is the original Inquiſition, and ought 
to remain with the officer. 


Mr. Att. Gen. The whole intereſt of the marſh 
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was ours, therefore it might well be left with us. 

Mr. S. Pemberton. Under favour, good Mr. At- 
torney, ſuch things ſhould be kept by the Clerk 
to the Commiſſioners. SN 

Mr. Att. Gen. How many trials has this 'been 
produced at ? 

Mr. S. Pemberton. With ſubmiſſion, my Lord, 
this that they produce being an Original, may very 
well come under great ſuſpicion, in regard it ought 
to be brought in by the officer, in whoſe cuſtody 
it ought to remain. 

Mr. Williams. It is not a thing of bare intereſt 
between party and party, but a thing that concerns 
the publick, and therefore ſhould be brought in the 
officer's cuſtody, : 

L. C. J. Read it de bene ef, let us ſee what it is. 

Mr. Att. Gen. My Lord, I would aſk Mr. Sut- 
ton, was not this produced and read before the trial 
in Micbaelmas- Term laſt? 

Sutton. It was produced in Court twelve years 
ago. 

ww Sol. Gen. Was it allowed as evidence? 

Sutton. Yes, conſtantly. 

Mr. Att. Gen. Pray read it. 

Mr. Williams. Pray who has had it in keeping all 
this while ? 

Sutton. My Lady Ivy brought it to me among 
her writings at firſt. 

L. C. F. Read it. 

Clerk reads.) The verdict and preſentment of us 
the Jurors, as well of all defects, annoyances, 

within the limits or bounds of Mapping, 
and Wapping marſh, from Graſb mill to the mill at 
Ratcliff, that is to ſay, the 2uth of December, Anno 
Dom. 1572, and in the 14th year of the Queen's 
Majeſty's Reign that now is. h 

The names of the Free-holders within }apping-" 
marſh, and the number of acres contained within 
the ſame marſh, with all themames of the occupiers 
thereof. 

Firſt, John. Stepkins Gent: Freeholder, for a par- 
cel containing twenty two acres, in the tenure of 
Richard Ew Benedift Gent. 

Mr. Att. Gen. You may ſkip over a great deal, 
and read only that which conduces to the queſtion. 

Clerk, No one can read it very well, I think. 
(Reads) On the welt fide of Gravel-lane, containing 
68 acres—ls that it ? | 

Mr. Ait. Gen. No, go to the eaſt fide, 

Clerk reads.) —Freeholders , one parcel con- 
taining ten acres, in the tenure of Jobn Hodzes and 
Jobn Gee, Jobn Stepkins, Gent. two parcels, con- 
taining twenty acres, in the tenure of 7obn Cooper, 
and Jobn Harding, Jobu Stepkins, Gent. One par- 
cel, containing four acres, in the tenure of Jobn Step- 
kins. One parcel, containing twelve acres, in the 
tenure of Jabn Roger James, Frecholder. 
Two parcels, containing ſix acres, Robert Hemmings 
and Jobn Stepkins. One parcel, containing one 
acre and an half, Richard Roper. One parcel, con- 
taining ſix acres, in the tenure of Richard Roper. 

All which parcels be on the eaſt part of Gravel- 
lane, containing ſixty acres—Then here is ſome- 
what interlined and ſtruck out again, I 

Mr. Williams. This doth not concern the Church. 

Mr. Att. Gen. No more it doth not, as you ſay, 
indeed; for they cannot claim any of the marſh. 
Now we ſhall ſhew a warrant three years after, from 
the Commiſſioners to ſurvey. 

| Clerk reads.) —This is dated the 18th of Jah, 
in the 17th year of the moſt proſperous Reign. of 
; Ffff 2 our 


— —— 


—— — 


2 ˖ * m — Og PTR 
a - 


Within the pariſh 


588 37. The Lady Ivy's Trial, 


our ſovereign Lady Elizabeth, by the Grace of God 
Se. And it is directed 
To eur tell. beloved John Stepkin and John Os- 

born, Surveyors. Whereas, the Queen's Majeſty 
by a commiſſion of ſewers, bearing date the 23d 
day of April, in the year of her Reign; hath 
authorized us to ſurvey and view 
from Buttolphs-Wharf by St. Katherine's, near the 
Tower of London unto Ratcliff- 
mill not only to conſider of the decays 
and ruines of the ſame, but alſo to take order for 
the ſpeedy repairing as to 
our diſcretions ſhall ſeem good 

We therefore ſufficiently informed of your 
wiſdom and diſcretion, appoint you ſurveyors 

willing and commanding you, by virtue of 
the ſaid commiſſion to ſee whether the 


work be accompliſhed according to 


ſuch ordinances and decrees as we have appointed, 
and from time to time ſhall make and appoint; and 
to ſee who we 
have made expenditor for ſuch ſums of money for 
the payment of workmen may by 
your warrant be diſburſed and payed accordingly ; 
and further, we give you power and authority to 


give to provide for a competent 
and ſalary, at reaſonable prices, all work- 
men boats, lighters, carts, carriages, 


trees, pales as to your 
good diſcretion ſhall ſeem meet; and for your ſo 
doing, this ſhall be your ſufficient warrant. | 

Mi. Alt. Gen. We ſhall now go a ſtep farther, 
as I opened in the beginning, and ſhew that this 
was mortgaged by Stepkins to the Queen, and a fine 
was levied upon that mortgage. 

Clerk reads.) This Indenture made the 4th day 
of Zune, in the 15th year of the Reign of our ſo- 
vereign Lady Elizabeth, &c, between the right ho- 
nourable Sir William Cecil, Knight, Lord Burleigh, 
and Lord High Treaſurer of England; the right 
honourable and one of her High- 
neſs's moſt honourable privy-councilz Sir Gilbert 
Gerard, Knight, her Majeſty's Attorney-General, 
for and on the behalf of the Queen's Majeſly, and 
to her uſe, of the one party, and John Stepkins 

Whereas William Pat one of the 
tellers at and upon the determination 
of his account, made and ended at the 25th day of 
December is indebted in 
the ſum of 79287. 7s. and 114. ob. 

And whereas our ſaid ſovereign Lady the 
Queen the 16th day of 
June, in the gth year of her Reign, hath command- 
ed the ſaid Sir William Cecil Sir Gilbert 


Gerard, and Sir Thomas Bromley | to 


take order from time to time 
| with ſo many of the debts owing, or that 
after ſhould be owing and for the ſure 
payment and contentation of the ſaid ſum of 7928 /. 
75. 11 d. ob. covenanteth 
with them the ſaid that he the 
faid Jobn Stepkins, his heirs, executors 
ſhall and will not only ſatisfy and pay the 

ſaid ſum into the receipt aforeſaid but alſo for 
the better ſettlement | ſhall 
and will make and cauſe to be made 

by one fine in good form of law 

of, and in one cloſe 


Yewel; and one great garden And 
of, and in one tenement, with the appurtenances in 


36 Car, IF. 
| now in the occupation of John Stout ; 
and 19 acres of meadow in Yapping marſh, parcel 
of the ſaid manor Richard Roper. 

Mr. Att. Gen. Where is the copy of the fine ? 

Sutton. Here. | 

Clerk reads.) This is the final Concord, Sc. 
Menſ. Mich. 14 Elix. 

Mr. Sol. Gen. This was afterwards regranted from 
the Crown ; and there is the Regrant. 

Which being under the Great Seal, and tefted 6 
Julii, Anno 7 Jacobi Regis, was read. 

Mr. Att. Gen. Part of this marſh was by our an- 
ceſtor conveyed to one Eaſt. 

L. C. J. Ay, have the note of ſuch a conveyance 
in my notes of the laſt trial. 

Mr. Att. Gen. Mr. Sutton, is that a true copy? 

Sutton. Yes, it is. . 

Mr. Williams. A copy of what? where did you 
examine it, Sir? 

Sutton. At the Rolls Chapel. 

Mr. Att. Gen. It is a deed enrolled, and I hope 
you do not think the Record is forged, Mr. W:l- 
liams. 

Mr. Williams. I know not what you forge or do 
not forge; pray read it, let us fee what it is. 

The copy of a deed enrolled, dated 27 July, 3 
Eliz. was read, 

L. C. J. Then the next thing that you produced, 
was a bond dated the 2 5th of January, 4Eliz. wherein 
Stepkins was bound to Spinola, who was Admini- 
ſtrator of Vivold and Salvage, upon the recognizance 
of Hill to them. 

Mr. Att. Gen. We did ſo, my Lord; but that 
we cannot now readily find, I think : Here howe- 
ver is Spinola's diſcharge. | 

Clerk. This is ſigned by me Benedict Spinola, and 
dated the 25th of Feb. 1561. 5 

Mr. Att. Gen. Here is the bond, read the condi- 
tion of it, though it is not material. 

L.C. F. That is true; but it was read the laſt 
time, I find by my notes. 

Clerk. This is a bond of 300 l. The condition 
of this obligation is ſuch, That whereas one Re- 
cognizance, made and entred into by Richard Hill 

3 Dec. in the 32d year of the late 
King Henry VIII. taken and acknowled 5 

Mr. Att. Gen. There is enough, for it makes 
not at all to the purpoſe, but to confirm the belief 
of our purchaſe. - Here is alſo Jaſper Hill's receipt 
of the purchaſe-money. 

Clerk reads.] This is dated the 28 of January, 
in the 13th year of Queen Elizabeth. Be it known 
unto all men by theſe preſents, that I Jaſper Hill 
of Wormley have had before the enſealing 
hereof, of Macheline and John Stepkins 
for the diſcharge of a certain Statute 

the full ſum of 1338 J. of lawful money 
of England, in full ſatisfaction and payment of all 
ſuch purchaſe-moneys. 

Mr. Att. Gen. Then the 16th of Auguſt, 13 Ja- 
cobi, Fox conveyed to John Stepkins; but that is 
left at home. 3 | k 

L. C. J. Well, then there is an end of that ; what 
do you do next ? | | 

Mr. Att. Gen, We have done with our evidence 
by Deeds and by Records, and now we ſhall come 
to our evidence by witneſſes, Viva Voce. And firſt 
we ſhall begin with Mr. Knowles, who will prove 
the value of the land by the rents, and particular- 
ly what the rents are of Derrick Hills, 

L. C. J. Prove what you will. Yo 

= 


5 


1684. 


Mr. Att. Gen. Mr. Knowles, have you received 
the Dean's rents ? | 

Knowles, For the uſe of Mr. Neale, I have. 

Mr. Att. Gen. What are the rents of the eaſt fide 
of Cock-hill ? 

Knowles, About 1001. a year. 

Mr. Sol. Gen. What are they ? 

Knowles. Houſes. 

Mr. Att. Gen. All houſes ? 

Knowles. Some houſes, ſome ground-rents, 

Mr. Att. Gen. What is the rack rent? 

Knowles. About 1001, a year. 

Mr. Williams. Which houſes do you - ſpeak of, 
Mr. Knowles ? | 

Knowles. On the eaſt ſide of Cock bill. 
Mr. Att. Gen. Do you know the Lynches ? 

Knewles, Yes, I do. 

Mr. Att. Gen. Who receives the rents of that 


ground ? 
Knowles, Mr. Neale did. 


Mr. Att. Gen. Have you received the rents of 


the twenty actes? 
Knowles. Yes, for Mr. Neale I have. 

Mr. Att. Gen, Theſe three together, what are 
they all? 

Knowles. About 20001. a year. 

Mr. Att. Gen. All this the Church of Paul's has, 
beſides the lands in queſtion. 

Mr. Williams. You ſay that part is worth 1007. 
a year. 

- Knowles. Yes. 

Mr. S. Stringer. How much land might it contain? 

Knowles. It is a matter of the length of the hall. 

L. C. J. And how broad is it? 

Knowles. Not very broad. 

Mr. Att. Gen. Now then to come to the lands in 
queſtion z Do you know Mariner's-ftree: ? 

Knowles, Yes. 

Mr. 4tt. Gen. Who is in poſſeſſion of that, and 
receives the rents of it ? 

Knowles. Mr. Neale. 

Mr. Att. Gen. What ſay you to Griffin's- alley? 

Knowles. Some of it is in mortgage; Mr. Ba- 
bington had it, but for Mr. Neale's uſe. 

Mr. Att, Gen. What ſay you to the water-houſe ? 
Knowles. That Mr. Neale himſelf has. 

Mr. Att. Gen. Theſe are the _ in queſtion 
do you know that which is called New ? 

Knewles. That is Mr. Neale's too. 

Mr. Sol. Gen. Oar leaſe of 128 years expired but 
in the year 1680; and we could not come at it till 
then, and we had it not till 1682; and that an- 
ſwereth their poſſeſſion. | 

Mr. 4tt. Gen. Now we ſhall call our witneſſes 
to prove it marſh-ground. Swear 7 bomas Hughes, 
(which was done) Do you know Wapping marſh ? 

Hughes. Yes. 

Mr. Sol. Gen. Do you know the houſes in que- 
ſtion ? 

Hughes. Which houſes ? 

Mr. Sal. Gen. The houſes now in ſuit for? 

Hughes. Yes, I do. ; 

Mr. Att. Gen. How long have you known them? 

Hughes. There was no houſes when I knew it firſt. 

Mr. Att. Cen. Do you know Cock-hill ? 

Hughes. Yes. 

Mr. Att. Gen. Do you know Foxes-lane ? 

Hughes. Yes; I did know it before it was built. 

Mr. Al. Gen. Did you know the houſes that lay 
on the caſt ſide of Foxe s- lane? 

Hughes. What houles there ? 
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Mr. Att. Gen. Did you know any houſes there 
formerly ? 

Hughes. I know not what you mean. 

Mr. Att. Gen. I aſk you again, do you know 
Foxes-lane ? ; 

Hughes. Yes, it was a bank before it was built. 

Mr. Powis. Do you know the Lynches ? 

Mr. At. Gen. Nay, let us aſk but one at once, 

ray. I will aſk you a plain queſtion ; Did you 
ow the marſh before it was built upon? 

Hughes. Yes, Sir, that I did. Og 

Mr. Att. Gen. How far did the marſh- ground go? 

Hughes. To Cock-hil! Eaſtward, as far as the 
broad bridge; Weſtward, as far as Foxes-lane. 

Mr. Att. Gen. Was all that marſh-ground ? 

Hughes, The River of Thames did flow round a- 
bout it, and there were boggs, trees and buſhes, 
and ſuch things. 

Mr. S. Lutwich. Did you know the place where 
Ratcliff-mill ſtood ? 

Hughes. According to report I did. 

Mr. S. Lutwich, Ay, where was that ? 

Hughes. Juſt at Bell-wharf. 

Mr. S. Lutwich. Upon which fide of Cock-bill ? 

Hughes. In Shadwell- Hamlet. 

Mr. Att. Gen. That is right. 

Mr. Powis. Was that like the other end of the 
marſh ? 

Hughes. The River came in there wholly. 

Mr. S. Lutwich. At high flood does the water 
come in there at this time ? 

Hugbes. It did at every tide high and low for- 
merly, now it is dam'd up. 

L. C. J. Did the tide come up to that you call 
Foxes-lane ? 

Hughes. Yes. 

L. C. J. Then that makes an end of the que- 
ſtion : It cannot be as you ſay. 

Mr. Att. Gen. How ſo, my Lord? 

L. C. J. How could it be an overſhot-mill ? how 
could the mill be turned but with the tide ? 

Mr. Att. Gen. Their evidence makes it appear 
{uch by the leaden trough, which is an inſtrument 
belonging only to an overſhot-mill ? 

J. C. J. Tell not me of the leaden trough, Mr. 
Attorney; look you upon the ſurvey you produced, 
and take notice of the laſt paragraph, and there 
you will find the words, Prox adjacent cuidam te- 
nemento, c. What make you of that? 

Mr. Att. Gen. Pray, my Lord, let it be read. 

L. C. J. I will in the mean time aſk your wit- 
neſs a queſtion, Friend, thou ſeemeſt to be a man 
that underſtands ſomething. Thou ſayſt Foxes-lane 
was a bank before it was built, and the tide before 
that time came up to that bank, both high and 
low. Now ſuppoſe there had been a mill in that 
ground, how ſhould it have been driven ? 

Hughes. I will tell your honour: My Lord, 
by report, and I ſuppoſe it may be true, the mill 
ſtood all the tide of flood, and when the flood 
was at high water, there was a dam which kept it 
in, and it went out again at ebb-tide, and ſo the 
mill was drove, — | 

L. C. 7. There is your overſhot-mill gone then, 
Mr. Attorney. 

Mr. Att. Gen. If ever ſeven or eight acres of 
ground can be the appurtenances of a mill, I ſhould 
much wonder. | 

L. C. 7. Mr. Attorney, I can tell you of a mill 
over againſt this place, which I my felf, and we all 
can remember. All the eſtate about it was in the 
Traps 
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Traps family, he was a Gentleman of our houſe; 
all the water that drives that Mill, and two or three 
Mills that ſerve that ſide of the river, is taken in as 
the tide comes in, and is pent in as he lays by a dam; 
and when they open that, the Mill turns back again. 
For I would fain have all theſe things, that ſeem to 
be dark, cleared by the way as they go. I will ſup- 
poſe all the Records you have read to be right, and 


* thar it is called Razcliff- Mill, and then there is the 


Mill-bank, and the Hilly-bank, and the filly-way ; 
it is plain then there was a Mill bank, or a Hilly- 
bank, or whatever you call it. It fo falls out that 
the thing now in queſtion is made plain upon your 
own evidence, there was really ponds and gutters, 
and thoſe things that were to ſatisfy the Mill. This 
Mill comes to be plucked down, and the ponds and 
all the ſluices come now to be built upon: this is not 
like your Marſh-ground that is on the weſtern part 
of the bank, but it is a parcel of meare or marſh, 
as the pond and the reſt ſtifled up by thoſe things, 
that till ſuch rime as the Mill was taken away were 
receptacles for to pen up the water that came in with 
the tide. What is the meaning of thoſe words in 
the ſurvey that I ſpoke of before, and the ſeveral 
tenements and orchards, and ponds, and ſewers, 
Sc. and all thoſe things? Would you have it that 
this ſhould all point to the ſcite of the Mill, as 
though all the boundaries ſhould extend to the ealt- 
end of the Mill ? 

Mr. S. Stringer. That was the reaſon why I 
aſked but now, how big the whole was. 
I. C. J. And will what you would have, Mr. 
Attorney, a ditch or two, ever anſwer the words in 
the ſurvey ? 

Mr. Att. Gen. Nor will all their words amount 
to divers cloſes of ground, as this muſt make in the 


whole. 


Mr. Sol. Gen. Their twenty . acres elſewhere an- 


ſwers all they can claim. 


L. C. F. But this you yourſelf ſay, is the Der- 
ricks-hills, in the ſurvey; and you do take it as ſoon 
as the Mill was pulled down in one place, it was 


ſet up in another, 


Mr. Att. Gen. After he had taken our long leaſe 
he erected one, we ſay, upon our ground; for he 


had pulled down the old Mill, and let that to Car- 
ter. i 
Mer. Sol. Gen. My Lord, it is plain that the old 


Mill and the new Mill were not upon the ſame 
ground, from Carter's leaſe. 
L.C. F. Mr. Sollicitor, you indeed agree among 


yourſelves that it-is plain, but alas the fact is quite 


contrary. 


Mr. S. Maynard. My Lord, we do make our 
argument for the Defendant's title as your Lordſhip. 
does apprehend" it. The boundaries towards the eaſt 


is made the Mill and Razcliff-Town. This place 


that contains ſeven acres, though it had paſſages for 


the water, is not the Mill, and it can never be, that 


ſo much ground can be reckon'd to be lands be- 


longing to the Mill: it is the Mill itſelf that is the 


eaſt bound. 


L. C. J. No, it is the Mill and the Mill-bank, 


brother. 


/ Mr. S. Maynard. With ſubmiſſion, my Lord, 


itt is Ratcliff-Mbll. 


L. C J. Is there no Mill-bank in any of the 
deeds ? 

Mr. S. Maynard. Not that I remember. 

L. C. J. At the peril of my diſcretion be that, 
brother. 
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Mr. S. Maynard. Take it to be ſo as your Lord- 
ſhip ſays, that there is mention of a Mill-bank, 
that cannot lie eaſt, for it lieth in a little pond— 

L. C. J. Good brother, let us not puzzle that 
which is as plain as that the ſun ſhines. The contro- 
verſy is about all the welt part of Foxes-lane. 

Mr. Att. Gen. No, it is the eaſt bound that we 
contend for. | 

L. C. J. Mr. Attorney, if you will miſtake the 
point, I cannot help it, I affure you I do not. Pray 
take notice of it, it is called 130 acres in your Act 
of Parliament. 

Mr. Att. Gen. Yes, my Lord, 130 acres. 

L. C. 7. Now then the eaſt of your Jand by your 
own ſhewing is Mill bank; the eaſt of Mill-bank 
is the Mill, whereas the weſt part is St. Katherine's, 
ſo all your deeds and records ſay; but the eaſt part 
of the land is Mill bank. 

Mr. S. Maynard. No, my Lord, Ratchif Mill. 

L. C. J. But I ſay, ay, brother. Then how 
broad doth Foxes-lane extend? 

Mr. Alt. Gen. Tis reckoned 30 foot in Carter's 
leaſe, I think. 

L. C. J. That is a leaſe that I perceive there is 
ſome controverſy about, therefore I do not ſo much 
mind that: it is a perch of land I think in ſome of 
your evidences. | 

Mr. Att. Gen. Where Foxes-lane is, is the four 
acres that were ſurrender'd; now that being the 


welt bound of the eleven acres, ' where then are the 


other ſeven ? 


L. C. J. Read the deed poll again, the particu- 


lars and bounds only. 


Clerk [ Reads.) All thoſe my four and twenty 

acres and an half — 
Mr. Att, Gen. The eaſt bound your Lordſhip 
ſees is the Mill : now your Lordſhip makes an ob- 
jection, that if it were as we ſay, an overſhot Mill, 
it could not have been driven 

L. C. J. Do not, pray, make any filly objection 
for me, and then think to anſwer it. I tel] you I 
do ſay, that it is impoſſible there could be any Mill 
there, but a Tide-Mill : the thing is as plain, Mr. 
Attorney, as any thing in the world can be; go on 
with your evidence, 

Mr. Sol. Gen. Pray Swear John Somerly——— 
[hich was done] How long have you known 
the place in queſtion ? 

Someriy. I have known it about 27 or 28 years. 

Mr. Alt. Gen. Do you know where the Mill 
ſtood, or was reported to ſtand ? 

 Somerly. I know where it was reported to ſtand, 
but I never knew the Mill myſelf, it was demo- 
liſhed before my time. 

Mr. Att. Gen. Where was it reported to ſtand ? 

Somerly. As it was reported, it ſtood about half 
the length of the hall off the hank, rather leaning 
to the river of Thames than the highway. 

Mr. Att. Gen. Where was the way to the Mill? 

Somerly. At Cock-bill, 

L. C. J. That your own evidence. ſay, was on 
the weſt · ſide of the Mill. 

Mr. Att. Gen. Did you know Shadwell? 

Somerly. I know that that is called Shadwell, Do 
you mean the well ? 

Mr. Att. Gen. Yes; how far is the well from 
Cock-bill? | 

Somerly. Half the length of the hall. 

Mr. Williams, How far is it eaſt of Foxes- lane? 

Somerly. Truly, I cannot well tell. 
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Z. C. J. The queſtion is, whether that be the 
well that is mentioned in the evidences ? 


Somerly. I never knew any other well; I paid for 
filling of it up. 

Mr. Williams. What was it? Was it not a pond 
formerly ? | 


It was a well. 

Mr. Att. Gen. What was it called ? 

« Shadwell it was called, I knew no other 
name it and that well was wharfed about, and 
there was a piece of wood about ſix foot long put 

into it, andi it was on the ſide of the hill 3 a Cooper 
bad: it in his poſſeſſion, and he us d to put his hoops 
into it 
Mr. At. Gen, Do you remember the ditch that 
run under the Lynches ? 
Somerly. 1 remember there was a ditch that run a 
long way, there were three or four bridges over it. 
Mr. Williams. Was that a wide ditch ? 
Somerly. It had TD to go over, and it was a 
ditch ? 
15 Att. Gen. When you knew it, did cattle feed 


Somerly. Not in my time. 

Mr. Sol. Gen. When you firſt knew that well, was 
it reputed an ancient well? 

Somerly. 1 knew it not till I came to buy it. 

Mr. Att. Gen. What do you know of t 
of For lane? 

Somerly. 1 lived there 26 yeary ago, and in the 
time ſince I lived in it, it is raiſed the length of my 
ſick and more: for when the tide came in ſtrong, 
it uſed to drive ſtones and planks in at the windows. 
There was a Waterhouſe erected upon Mapping 
wall, and they went to lay pipes along — ſtreet, 
but they could not lay them there, for they found 
great of timbte, and other things in the 
ground that hindred it z and upon that they raiſed 
the ground, 

Mr. Williams. Was not there a dam made at the 
3 CIDIIY out the tide ? 

Somerly. | never knew of any, 

= F. Was not Fox's-lane reputed an ancient 


_ I ſuppoſe they were continually paving 
it to raiſe it higher and higher. 
Mr. Att. Gen, When you knew it firſt, was it 


higher than the marſh ? 

Somerly. It was all built when I came thither, It 
is ſix yards higher at one end than the other. 

Mr, Att, Cen. Swear Jobn Holmes [ Which 
was done.] Do you know the houſes in queſtion, 
between Fox's-lane and Cock-bill ? 

Halmes. Yes. 

Mr. Att. Gen. How long have you known it? 

Holmes. I have known the place a matter of 28 

or more. 


1 Did you know it before it was 
— No, I did not take notice of it, to ſay 


"Mr. Are Gen. Do you know that place that is 
called Sbadwell 

Mr, 4 Gor, What do you know of the raiſin 
of Fox's-lane ? mw 

Holmes. I never did know of raiſing the lane. 

Mr, Ait. Cen. Not at all? ! 

L. C. J. Was it not all the time you knew it a 
common paſſage ? N 
Helmes. Yes, a common highway. 


for great Part of: Shadwell, 


raiſing 


..- 

TL. C. J. Shew, if you can, that there was any 
highway from North to South, but Fox's-lane. 

Mr. Att. Gen. Do you know Cock-bill ? 

Holmes. 2 is yow off from it. Süppea 

L.. t me ask you 2 ion. 
you — 5 to go ſor the — — down 
to the river of Thames, would you go to Cork-bill 
or Fox*s-lane ? 

Holmes, If I had occafion to go down to Pelican 
fairs, then I would go to Fox's-Lane ; but if I 
were to go to Bell-wharf, I would go to Cock-bill. 

L. C. J. That is quite another way. 

Mr. Sol. Gen. It is ſouthward of Cock-bill, where 
the Mill ſtood. 

Mr. Att. Gen. That adjoined juſt upon the way 

Mr. Sol. Gen. Doch not Cock-bill lead to ah 
Thames ? 

Holmes. Cock-bill is the firſt beginning of the 
going down to Bell-wharF. 

Mr. Sol. Gen. Swear Eleatior Barefoot and Mary 
Day. [Eleanor Barefoot was ſworn.] Do you know 
Fox g- lane? 

Barefoot. Yes, I know it very well. 

Mr. At. Gen. How long have you known it? 

Barefoot. Threeſcore and almoſt ſix years. 

Mr. Att. Gen. Then you kaes it before it was 
built? 

Barefoot. Yes. 

Mr. Att. Gen, Did you know the old Mill? 

Barefoot. Who, Sir ? 

—_ At. Gen. Do you remember who firſt built 

e 

Barefoot. I cannot tell. 

Mr. Att. Gen. Pray, when you knew it ff, 
what was it, and whoſe? ' 

Barefoot. It was a Marſh: from Cock-bil 
to Fenner's;ficld; it was counted and known to bs 
Mr. Stepkins's ; he was a great Freeholder, and 
Owner of al} the ground up to Kaft-Smithfield. 

L. C. J. How ? Why is not the Lyncbes between 
Cock-bill and St. Katherine's ? 

Barefoot; The u ground was only belonging 
to the Dean of St. aura r 

L. C. J. Do you remember that which is no 
called Fox*s-lane ? 

| Barefoot. Yes. 

T. C. J. Was it a lane at that time ? 

Barefoot. Les, it was. 

Mr. Att. Gen, Do you renember how ihe water 
came in there ? 

Barefoot. Yes. 

Mr. Att: Cen. Did it come up to the bank? 

Barefoot. Ar high tides it came over, ſo that 
none could — a 

L. C. J. at common tides ? 

2 It came at common tides till it was 


L. C. J. But it was an uſual paſſge for Cart 
and Carriages ? 
Barefoot. Yes. 

Mr, Att. Gm. How was the Mill driven that was 


there ? 
Barefoot. There was a Mill in my time, that went 
with the tide, and all the water that came down 
from that Mill, came into a pond, and ſo to the 
_—_— and 0 —— this Mill. 
ich Mill doſt thou ſj of ? Didf 
thou know Ratcliff< Mill? peak 
Mr. Att. Cen. Did you know Cock-bill-Mill ? 
Barefoot, Yes, that I ſpeak of. 
L. C. F. And how w it driven, doſt thou ſay ? 
Bare- 
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Barefoot. It was driven by the water that came 
ou the river in a ſluice. 

L. C. J. It came out of the Thames ? 

Barefoot. Yes; with the tide. 
I. C. J. How did it run? 

Barefoot. It had a great huge ſluice. 
Mr Williams. Was that in the Zynch-ditch, or 
other way ? 

Barefoot. It ran into a pond, 

Mr. Alt. Gen. Where did that pond ſtand ? 

Barefoot. In New Gravel-lane. 


* At. Gen. Where was the head of the 


3 It went out with the tide. 

Mr. Williams. Where? 

Barefoot. Between the ſtreet and the mill. 

Mr. Att. Gen. Flow near was the pond to Fox's- 
lane? 

Barefcot. A quarter of a mile off. 

Mr. Williams. Welt of Fox's-lane ? 

Barefoot. Yes, 

Mr. Att. Gen. Do you know Green-bank ? 

Barefoot. Yes. 

Mr. Att. Gen. How far is that from Fox's-lane ? 

Barefoot. Half a mile off. 

Mr. Att. Gen. Did you know the well called 
Shadwell ? 

Barefoot. Yes I did. 

Mr. Sol. Gen. On which fide of Fox's-lane did 
Shadwell ſtand ? 

Barefoot. It was between the mill and Broad- 
bridge ; eaſtward of Broad bridge. 

Mr. Att. Gen. How far was it from the mill ? 

Barefoot. A pretty way. 

Mr. Att. Gen. How far do you think ? 

Barefoot. About 40 or 60 foot : the well was be- 

tween the mill, I lay, and Broad-Bridge ; Fox gane 
ſtood weſt. 
L. C. J. When you knew Fox g- lane firſt, what 
was it between the Lynches on the north, and the 
Thames on the ſouth? | 
Barefoot. A place for Carts and Horſes to go. 

Mr. Att. Gen. And you ſay it was all marſh- 

nd from Cock bill to St. Katherines ? 

Barefoot. Yes, it was all a low ground. 

Mr. Att. Gen. Whoſe ground was it counted to 
1 

Bareſoot. Mr. Stepkins's, 

Mr. Att. Gen. Had the Dean ever any thing to 
do there? 

Barefoot. The upper- ground was. the Dean of 
Paul's, but the lower- ground was Mr. Stepkins's. 

Mr. Williams. Was there a bridge over the Lynch 
ditch at the end of Fox g- lane? 

Barefoot. There was a bridge and a cart-way, . 

L. C. J. Do you know it was marſh. ground on 
the eaſt- ſide of Fox's-lane ? on it ever lie under 
water? 

Barefoot. At high tides and ſuch as that it was 


cover - flowed. 


I. C. J. But at common tides did it uſe to go over 
Fox*s-lane * 

Barefoot.- I cannot tell that truly, it is now raiſed 
very high, it was much lower ; but I am ſure the 
tide ſometimes came beyond. 

Mr. Ait. Gen. When the water was in the great 
pond, did not it come by the Lynch ditch ? 

Bareſoot. It came out of the Thames, - 

L. C. J. Do you remember m way that led up 
to the _— * the well? | 
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Barefoot. The Lynches did not belong to Mr. 
Stepkins ; there was the mill. 

L. C. J. But anſwer me, was there any way that 
went up to the Lynches by the well? 

Barefoot. There was no paſſage to go through, 
but at Fox 4. lane. 

2 5 Att. Gen, Was there not a way at cad. 

L. C. J. That is farther eaſt than the mill. 

w_ Att. Gen. Shadwell is the bounds of our 
a 

L. C. J. But where is that? That is the queſtion, 
Mr. Attorney. I remember what the woman ' ſaid 
indeed the laſt time, if there were as many wells as 
there were panes in the glaſs-window here, that 
was the right well. But that will not decide the 
controverſy. | 

Mr. Att. Gen. Swear Auſtin Cope— [hich » was 
done.] Do you know Coct- bill? 

Cope. Yes, I do. 

Mr. Att. Gen. Did you not know a mill that 
was at Ratcliff ? - 

Cope. There was one at Bell-wharf, 

_ C. J. How long ago is it, me you remember 
it 

Cope. Threeſcore years ago. 965 4 20 

L. C. J. How was that mill driven? 

Cope. With the tide. 

Mr. Att. Gen. Where did the tide come in ? 

Cope. At Frying-pan-ſtairs. 

Mr. Att. Gen. Whither did it go ? 

Cope, It went into the Dam, and ſo drove the 
mill, There was an iron-mill built by one V bite 
twenty years after, 

L. C. J. How far did the tide go up from Rats 
clif}-mill weſtward ? 

Mr. Att. Gen. As near as you can remember, 
what was it that ſtopped the tide ? 

- L. C. 7 Ay, how far did the tide go before it 

Cope. Alec the w ths Gravel-lane. 
bp 4 Did the tide come up as far . 

e 

Cope. It flowed over at ſome tides. 1 

L. C. J. What did it at uſual and common and 
ordinary tides ? | 

Cope. It never came ſo high. 

Mr. Att. Gen. How high did it come e then 2 
Cope. Hard by it came. 

Mr. Att. Gen. How near ? DU. . 
Cope. Within forty foot upon reaſonable tides. 

40 Alt. Gen. _ did that help to turn this 
m 


Cope. Les; it went to the Dam, and ſo it Fre 
it. 


L.C. F. Where was your way from north to 
1 

Cope. At Fox g. lane. ä 

Mr. Att. Gen. Was . bridge there; ger 
which the carts went into the lane, under will the 
water did run ? 

2 7. Whar d k tht les beyond the 

at is it t the mill? a 
Cope. Ratcliff-Town, 


L.C. F. Which was further eaſtward, Cock Hill 
or the mill? 


25 Cock-bill. 
C. J. So it is by your own 5+ Il 
where 7. Soil by your on maps and e 

1. Gen. en. Shadwell is our bounds. | 33264 
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L. C. J. Robin Hood upon Greendale ſtood; there- 
fore this muſt be your land: that is all the argu- 
ment I can make of it. Your boundaries do make 
itas plain as the noſe in a man's face. 

Mr. Att. Gen. Swear Mr. Holtvell [Which 
was done.] How long have you known this 
place, the lands in queſtion? 

Howell. Not above a year. 

I. C. J. He is your Surveyor, I think. 

Mr. Att. Gen. He is ſo, my Lord. Pray you, 

Cope, which way did the water go? 
. Cope. Weſtward. 

L. C. F. But which way did you uſe to go to 
the river from the Lynches ? 

. We ſometimes went the lower way, and 
ſometimes the higher way. 

L. C. F. Which was the higher way ? 

Cope. Ratcliff- Highway. . 

L. C. J. And which was the lower way? 

Cope. Through Wapping and Shadwell : Sbadwell 
is the lower way. 

L. C. J. Thou talkeſt of the north-weſt way; 
but if you were to go directly from north to ſouth, 
which way would you have gone? 

Cope. Down Cocł- bill, or down Broad . bridge. 

L. C. J. Where is that? 

Cope. Beyond Cock: Bill. 

L. C. J. Whereabouts is it? 

Cope. Within a little of Fox's-lane. 


L. C. J. When you went down Coct- hill, upon 


which hand did you leave the mill? 


Cope. If I went the lower way, I left the mill on 


the left-hand. 


L. C. J. But when you went the higher way- 


down Cock-bill ? 
Cope. Then we left the mill behind us. 


for preat Part of Shadwell. 
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Holwell. Beſides the well and the Jyacbes, 1 find 
it ſomething above 130 acres. | 

TL. C. 7. Somewhat above, how much pry'thee ? 

Holwell. Not an acre above. | 

Mr. Williams. Pray, Sir, how many acres lies 
eaſt of Gravel-lane ? as 

Hohkwell. Beſides the well and the Lynches, I can 
make but fifty acres and an half. 

L. C. 7. Wheredid you reckon up the whole ? 

Mr. Att. Gen. To make up the 130 acres, he 
took in the mill and all, 

L. C. J. That is very well. 

Mr. Alt. Gen. Why, my Lord, it is no more 
than 130 acres, and ſo much we muſt have. 

L. C. J. Look into the ſurvey that you produced, 
and fee what that ſays; Beſides all 

Mr. Att. Gen. Thoſe lie eaſtward of the mill. 

L. C. J. Pray did you meaſure the wall? 

Holwell. Wapping wall is 20 acres. 

Mr. Att. Gen. If they will conſent, the Jury ſhall / 
have the ſurvey with them. 

Mr. Williams, With all our hearts, let them have 
it. 

L. C. 7. Gentlemen, both fides conſent, you 
ſhall have the ſurvey with you; but without that 
conſent you could not have had it, it not being un- 
der ſeal. 

Mr. Att. Gen. Then we deſire our laſt verdict 


may be read. Mr. Sutton, was it a verdict upon 
full evidence ? 


Sutton. Yes, Sir. 

Mr. Att. Gen. How many hours did it laſt? 
Sutton, Five or Six. 1 55 

Mr. Att. Gen. Was there a view in it? 

Sutton. There was ſo. 

L. C. J. Read it. ¶ I bich was done 


i 
WES 
LS 


L. C. F. What doſt thou mean by behind thee ? 
Cope. I left it north. 
L. C. J. That could never be, man. 
Mr. Att. Gen. Yes, my Lord, he is right. 
L. C. J. But. I ſay he is not right, Mr. Attor- 
ney, for Cock-bill is north of the mill 
Mr. Att. Gen. Cope, do you know Fox's-lane ? 
Cope. Yes, very well. 
Mr. Att. Gen, Is it raiſed ? 
. Yes; eight or nine foot. 
Mr. Att. Gen. What was the reaſon of its being 
raiſed ? * | 
Cope. It was not fitting for carts to go over, 
IL. C. J. Why ſo? 
Cope. The water came upon it. 
Mr. Att. Gen. And then to come to the admea- 


Mr. Holtvell, how much pray, is the land between 
Fox's-lane and the mill? ; 
_ - Holwell, Below the Lynches I find it to be ſeven 
acres and an half, | v2 17 
L. C. J. Can you expect then that all thoſe words 
of gardens, orchards, c. ſhould be anſwered un- 
der ſeven acres and an half? Beſides, the firſt and 
ancient reſervation of rent was 101. a year; after, it 
was increaſed to 161. a year, and it doth ap- 
the mill turned to ſo little account, that it was 
pulled down, and fo the land was to anſwer the rent; 
which, for a ground-rent upon a Church-leaſe, in 
thoſe days, was very great. Have you done now? 
Mr. Att. Gen. We have done for the preſent, my 
Lord. . 


L. C. J. What ſay you to it then for the Plain- 


ſurement, taking in the place in queſtion, it makes 
juſt 130 acres, which is our number, and no more. 

L. C. J. Then you will leave the Dean nothing. 

Mr. Att. Gen. Yes, he has 2000 l. a year. 

L. C. J. Where? 

Mr. Att. Gen. In the eaſt, beyond this place. 

L. C. J. Why, would you have any of the land 
that belongs to the mill ? 

Mr. Att. Gen. We claim this as marſh land; 
which they have nothing to do with, and the num- 
ber of acres will not be anſwered without it. Mr. 
Hoelwell, have you admeaſured the marſh ? 

Holwell. Yes; I have, Sir. 

Mr. Att. Gen. From whence did you begin ? 

Holtwell. From Hermitage-Dock. 

Mr, Att. Gen. Within what bounds ? | 
Holcwell. That which they call the Lynches and 
the marſh to St. Katherine's trom the well ? 

Mr. Att. Gen. And how much doth it make? 

Vol. VII. 


tiff, Gentlemen? 

Mr. S. Stringer. May it pleaſe e Lordſhip, 
and you Gentlemen of the Jury; if we ſhould give 
no further evidence at all than what we have alrea- 
dy given, but leave it upon this, I dare affirm it 
plainly appears that they have no title at all to this 
land. As to their laſt piece of evidence I would 
firſt give an anſwer to that, and that is their ver- 
dict; and that which I would obſerve upon it, and 
ſay to it, is this; it was a verdi& obtained upon 
forged Deeds: Deeds found, as is pretended, -and.* 
as you have heard from their two ſpecial witneſſes, 
in a very extraordinary manner, found in a garrer. 
But by what art prepared, and that they are forged, 
I queſtion not but we ſhall give you ſatisfaction. 
But beſides, as to their 3 it ſeems as 
they would have it, 130 acres is the queſtion about 
the extent of the marſh. So much they claim, and 
we ſhall bring two Surveyors that will give you an 
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account upon their oaths, that between Fox*s-lane, 
which we ſay is the welt boundary of our Jand, and 
the eaſt of theirs, and Hermitage Dock, where the 
marſh ends, there is above 130 acres; and ſo they 
do not want their number, For all the evidence 
that they have given out of Records, we agree them 
to be as they ſay ; and by that agreement ſhall do 
ourſelves no harm at all, for they all do confirm 
our aſſertion. They place the eaſtern bound of the 
marſh at Ratcliff-Town, now at Fox's-laye doth 
Ratcliff Town begin. The art has been to confound 
the Cauſe by puzzling boundaries, when it is a 

lain apparent miſtake they run upon; and indeed 

may very well ſay, a wilful one too. They 
would have us confine all to a mill and a little 
ditch, when there are at leaſt ſeven acres always 
enjoyed with it, and all called the mill ; which had 
a pond, gardens, orchards, tenements, Sc. And 
now there are very large drains neceſſarily made, 
to keep the vater from annoying the Inhabitants, 
and to carry it away. But for a further evidence of 
our title, we ſhall firſt prove, that upon a Bill ex- 
hibited in the Exchequer by Mr. Attorney General, 
againſt Szepkins their anceſtor, to know what in- 
croachments had been made, what belonged to the 
Dean of Paul's, and what to Mr. Stepkins, are fully 


ſet out. There it is proved, that the bounds of the 
marſh were Napping · wall, alias Fex*s-lane. The 


marſh was continually overflown with water; but 
now in our ground there was a great many ditches 
and places to keep the water for the ſervice of the 
mill, When we came to build upon our ground, 
which was 15 Jacobi, (then it began) then he brought 
an action, and did pretend that we did incroach the 
wall ſomewhat into the marſh; there we had a ver- 
dict upon a view, and after a non- ſuit upon full 
evidence. There was likewiſe a Bill exhibited in 
Chancery againſt Steptius the father; wherein the 
bounds are ſet forth, and he in his anſwer particu- 
larly enumerates the boundaries. And it has been 
conſtantly the reputation of the Place, that this was 
the Dean's lands, ſurveyed as the Dean's lands, ſold 
in the late times of uſurpation as the Dean's lands. 
The firſt thing, my Lord, which they produced, 
and that we did then, and do now controvert, is 
' Carter's leaſe: This, they ſay, was found in the 
garret; and they bring two witneſſes for it: But 
how they have behaved themſelves! What confu- 
ſion there is in their evidence! You ſee=—— 

L. C. J. Brother $/ringer, if you have any evi- 
dence to give, pray give that firſt, and leave your 
remarks till the laſt; you ſhall then ſay what you 
will, but firſt give your evidence. 

Mr. S. Stringer. My Lord, we ſhall purſue your 
direction: We ſay, upon Fox's building, Stepkins 
ſurmiſing that the wall belonged to him, comes 
and brings an action of ejectment againſt Fox's te- 
nants, for this wall, and upon trial the verdict went 
- againſt him. Then there was another action brought, 
and he was non ſuited upon that. Afterwards there 
was a bill preferred againſt him, and in his anſwer 
he confeſſeth that his wall-marſh bounded upon 
Fox's-lane. Here are the bill and anſwer. 

Which were read. 

As likewiſe copies of two Records, one in the 
Common Pleas; the other in the King's 

Bench. 

Hill. 12 Jacobi Ejefment ; George Boſwell, 
Plaintiff, againſt Tho. Fox, Deſendant; not 
guilty, pleaded, à verdift for the Defendant. 

Mich, 14 Jacobi EjeFment; William Sorrel, 
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Plaintiff, againſt Tho. Fox;  Not-guilty 
pleaded, and the Plaintiff became Nonſuit. 

Sir Zobn Trevor, My Lord, we have this further 
piece of evidence; we have here a leaſe made 
Stepkins, of ſeven acres of lands, weſtward of Fox's- 
lane, which divides the marſh from the mill ditches, 
and there is a covenant, that if he-recover any part 
of the wall, marſh-wall, the tenant ſhall have the ad- 
vantage of it, and increaſe his rent. 

Which Leaſe, bearing date, 16 Aug. 13 Jac, 
Anno Dom. 1615, was read. , | 

Mr. Williams. This was in time between the non- 
ſuit and the verdict. 

Mr. S. Stringer. My Lord, as I did open it, there 
was an information exhibited by Mr. Attorney 
Gen. Noy, 7 Car. I. againſt our tenants and theirs, 
and upon that information there were examinations 
of witneſſes, and all the bounds of both parties par- 
ticularly ſet out; which make it all as plain and 
clear as can be. This cannot be ſet up to ſerve a 
turn; it was in 7 Car. I, fo long ago; and when 
that ſhews the wall to be the inheritance of the Dean 
of Paul's, it anſwers all their pretence of a leaſe— 

L. C. J. Look you, brother, that cannot be given 
in evidence, and I will tell you why; if it were an 
information againſt Szepkins himſelf, he being the 
party under whom they claim, no doubt it were 
evidence. But it is againſt the tenants of the one, 
and the tenants of the other; who only could ſup- 
port their own tenancies, but they could not know 
their landlords particular titles; and then this can- 


not be evidence to bind their inheritance. 


Mr. S. Stringer. We ſubmit it to you, my Lord: 
Then we ſhall offer you a ſurvey. In the year 1649, 
this was expoſed to fale as Church-lands, and a 
ſurvey taken, and found to be the inheritance of 
the Church of Paul's; and as ſuch ſold for 9500 J. 
and enjoyed by the purchaſers till the reſtoration. 

Mr. Williams. Yes, and to that very perſon ſold 
from whom they ſay they had theſe leaſes, which 
they have 23 That is, to Winterburn, whoſe 
Executor Knowles was, as he ſays; and if he had 
ſuch a leaſe, which had then been forty years in 
being, would he have given ſo much money, or 
ventured to purchaſe it as the inheritance . of the 
Church ? 

Mr. S. Stringer. Here is the ſurvey then taken. 

Mr. Att. Gen. We oppoſe the reading of your 
ſurvey, becauſe it had not any authority to war- 
rant it. 

L. C. 7. Nay, Mr. Attorney, though there was 
no ſufficient authority, yet ſuch things have always 
been allowed as evidence. You cannot but remem- 
ber it was done in the caſe of Finſbury Rotten- Row, 
as they called it hite-croſs-ftreet. 

Mr. Att. Gen. Then let them read the commiſ- 
ſion it was made upon, 

Mr. S. Pemberton. We have none; there were 
many things done then of this nature, without com- 
miſſion under ſeal. 

L. C. J. Ay, they did them by orders from 
Committees. Read it. : 

It was read, dated Dec. An. 1649. 

Mr. S. Stringer. Now we will ſhew the dceds of 

purchaſe, which was by deed enrolled. 
Dated 22 Nov. An. 1650. for 9540/. 

Mr. S. Stringer. My Lord, becauſe they pretend 
this to be an overſhot-mill, as they call it ; though 
it be plain it could not be by the place, yet we have 
three tide millers that we would trouble you with a 


little: but firlt here are ſome others, Bland, Marr, 
a ; and 
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were ſworn )—Bland, do you know a houſes in 
queſtion ? * | 
Bland. Tes. 
Mr. Williams. How long! have you known them ? 
Bland. Thirty years. 
#1 yY * Mr. S. Pemberton. Pray what is the common re- 
vi. 1 putation whoſe the lands were? 
Bland. It was always taken to be the Dean's lands. 
Mr. Williams. Who were the tenants? 
Bland. Mr. Whitwick and Mr. Winterburn. 
L. C. J. Prithee canſt thou tell what was taken 
to be the eaſt boundary of W : 
Bland. Fox's- Lane. 
L. C. F. Was that the reputation upon your 
oath, in all your time? 
Bland. Yes, ever ſince I knew it. 
— Milliams. Bland, pray do you know the 
pond 
Pl Bland. The ponds were filled up ; but there were 
Aicches in my time. 
L. C. J. How near were the ditches to Fox's- 
lane? - 
Bland Within ten foot. 

Mr: Williams." What was the uſe of thoſe ditches ? 

Bland. The water came in at Bell-wharf, and 
filled up the ditches with the tide, and ſo it went 
back again. 4 

Mr. S. Stringer. Can you tell who purchaſed theſe 
lands of the State in the late times? 

Bland. Whitwick and Winterburn. 

Sir Jobn Trevor. Swear William Tins 2 Cart- 
let. (which was done) 4 

Mr. Williamt. Hark you, Mr. Curtlett, we would 
aſk you a queſtion. My Lord, your Lordſhip ob- 
ſerves, there is a well called Shadwell, that is at the 
eaſt end of their marſh. - We ſhall ſhew where that 
well is: there was -4 well very lately juſt by wall- 
marſh, hard by the place where the Church is now 
built, which was called Shadwell, and from which 
the Church has its name. Curtlett, do you know 
Fox's-lane ? | | 

Curtlett. Yes, I do. | 

Mr. Williams. How long have you known it? 

Curtlett. L have known it ſixty years. 

Mr. Williams. When you firſt knew it, whoſe 
land was it ? 

Curtlett. I am ignorant of the original title, or 
the derivative title, I know not whoſe it was, or is. 

Mr.'S. Pemberton. But whoſe was it reputed to 
be, that we mean. 

Curtlett. Sometimes it was reputed Mrs. Maor's, 

ſometimes Winterburn's, ſometimes one's, ſome- 
times another's. 

Mr. Williams. Do you remember the mill that 
was in this ground in queſtion ? ? 

Curtlett. Yes, very well. | 

Mr. Williams. How was that mill driven ? 

Curtlett. The water came in at Bell-wharf, eaſt- 
ward, out of the Thames into the pond, and ſo run 
beyond Broad-bridge, and vented it ſelf into divers 
ditches ; and when the tide went out, it returned 
back again, andemployed the mill. 

Mr. Williams. How far went the ditches ? 

Curtlett. Some of them to Fox's laue; and one 
principal ditch turned up half way the lane, that 
people were forced to have boards and planks to 
go over it. 

L. C. J. The thin 
as they ſay, an overſhot mill, this proviſion that 
was made of water for it, for aught I ſee, would 
have drowned all the ground round about it. 

Vor. VII. 


Jar great Part of Shadwell. 


and Leburn, who will give an account of it—(They ; 


og is very plain; had it been 
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Cirtlett. When I was a Boy we uſed to ſwim it © 
that 2794 that was near Shadwell, in the eddy; 
there I have ſeen the water as it went out, and the 
mill 2 with it as it went back again. 

. Was there not a way, when you knew 
it firſt” rom North to South ? 

Curtlett. I cannot well tell. 

Mr. Att. Gen. Was there not a way from Rat- 
cliff high-way at Cock-hill, to the river of Thames? 

Curtlett. There was a common way for carts and 
liorſes down to the Ballaſt-wharf, and there was a 
great vacant place 

Mr. Att. Gen. Pray let me aſk you, did you 
ever hear theſe lands reputed to be Szepkins's when 
you knew them firſt ? 

Curtlett. We have heard talk of that Gentleman. 

Mr. Att. Gen. How long ago? | 

Curtlett. 1 have not heard of him this twenty 
Years. 
Mr. Att. Gen. Have you above twenty years 
ago! 

Curtlett. If 1 did hear of him, I do not believe 
then it was in his poſſeſſion; I cannot tell whoſe 
title is beſt: You have, I ſuppoſe; both of you 
better witneſſes than I; conveyances and deeds. 

Mr. Att. Gen. He is a wile witneſs, he will not 
ſwear whoſe it is. 

L. C. J. He is ſo, Mr. Attorney; I wiſh yours 
were ſo too. 

Mr. Williams, Pray what was it beyond Shad- 
well, and how near was Shadwell to Marſp-uvall? 

Cartlett. Shadwell was on the further ſide, near 
Fox s-lane. 

Mr. Williams. To the Eaſt of Weſt of Fox's-lane? 

Curtlett. To the Weſt. 

Mr. Williams. Did you know the well that is 
called del? 

Curtlett. I know there was ſuch a ſmall ſpring. 

L. C. J. Did it lie Eaſt of Fox's-lane, or Ws 
do you ſay? 

Curtlett. Weſt, it lay. 

Mr. Williams. Pray did the place where you uſed 
to ſwim, come up as far as the wall? 

Curtlett, Oh, no. 

8. 7. 1 believe that was within the Thames 
only. 
Mr. Williams. 
Fox's lane? 

Curtlett. It was in the Thames, in an eddy, there 
the water went underneath the mill. 

Mr. Alt. Gen. In whole ground v was that well 


How near have you ſwam -to 


that you call Shadwell ? 


Curtleit. I cannot tell in whoſe ground it was. 

Mr. Att. Gen. Was it in the Lynches, or ia the 
marſh ground, upon your oath ? 

Curtlett. I cannot tell indeed whoſe ground it 
was in. 

Mr. Att. Gen. Did it riſe very high? 

Curtlett. It was out of the high ground where the 
Church is built. 

Mr. S. Lutwich. Did you ever hear of any well 
but what lay between Fox'g laue and the mill? | 

Curelett. Sir, I can only give an account where 
that well lies that was called Shadwell, where the 
Church is now. 

Mr. Att. Gen. How many wells have you kno «1 

Curtlett, None but that, Sir. 

L. C. 7. He does not know as many as ' 
are panes of glaſs in the window, Mr. Actor 

r. Williams. And this, he favs. lay W 

Fox's lane, and there is your Set bout 
you. 
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Mr. Att, Gen. 1 aſk you again, that ſpring which 

you mentioned, did it lie in the Dean and Chapter's 

 Lynches, or no? 

-  Gurtlett. I tell you I know not whoſe the ground 

was; the Church ſtands there now. 

Mr. S. Lutwich. Did it lie in upper Shadwell ? 
L. C. J. He anſwers as plain as any man can, it 

was where the Church now is. 

Mr. Williams. Where is Kemp? Do you know 
the houſes in queſtion. 

Kemp. The houſes in Shadwell 1 do know, be- 
tween Bell-wharf and Fox s-lane; I knew them be- 
fore they were built as they are now; there were 
ſome ſmall houſes built here and there all along. 
There was a pond and ditches to receive the water 
of the tide; but at Broad-bridge eſpecially, there 
were houſes along to the northward; among the 
reſt, Mr. Craven s houſe who had a large orchard 
and garden, 

L. C. F. Where was that? 

Kemp. Eaſtward of Fox's-lane, and ſeveral other 
| houkes there were. 

Mr. Williams. Whoſe Inheritance was it? 

Kemp. Mrs. Moor was my maſter's landlady, 
and Shadrwell was reputed her land and ground. 

Mr. Williams. She was Leſſee under the Church. 

Mr. S. Pemberton. Did you know the cuts and 
ditches in that ground ? 

Kemp. Yes, Sir. 

Mr. S. Pemberton. How far went they weſtward? 

Kemp.. The ditch ran all in one till ic came to 
Broad. bridge, where it parted to the northward and 
the weſtward. 

Z. C. J. How near Fox's-lane ? 

Kemp. Within a dozen, or twenty yards of Fox's- 


Mr. Att. Gen. What ſort of ground was it? was 
it not. marſh-ground ? » 

Kemp. A man that built boats, in winter-time put 
his ſhallops into the pond, otherwiſe it was very 
good ground to the northward; there were ve 
many good houſes built, and ſince Mr. Neale had to 
do with Shadwell, they have built in Mr. Craven's, 
and built a water-houſe, and two other houſes there. 

L. C. F. Read the ſurvey again, that mentions 
Craven's houſe there. & 

(Which was done.) 

Kemp. That was bending northward that way. 

Mr. Williams. It is part of the ſeven acres now 
in queſtion. IST 

TL. C. J. Do not you contend for the brew-houſe ? 

Mr. Att. Gen. For the water-houſe we do. 

L. C. F. Is not the water-houſe built upon part 
of Craven's ground? 

Kemp.. Yes my Lord, it is. 

Mr. Williams. When did you 

Kemp. Fifty years ago. 
* aw, Was this ground orchards or 
gardens then? ; | 
Kemp. Several places of it were gardens and or- 
chards; ſome places had houſes,” chiefly to the 
northward, ſome good houſes and orchards, eſpe- 
cially Mr. Craver's. 

Mr. Att. Gen. Do you ſpeak of the hilly or the 
low ground? 

Kemp. The middle ground, chiefly that that lay 
northward. ; 

Mr. Att. Gen. Did you know the Lynches, the 
nd? 


1 


know this firſt ? 


Up higher to Ratcliff high-way, I did. 
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under the bottom of 2 Lynches ? eee 

Kemp. The ſtream did run in ſeveral plac s, but 

the * was good ground, northward ſpecially. 
. Att. Gen. Were there any houſes built on 
the ſouth ſide of that ditch ? | 

Kemp. There were a great many built between 
the ditch and the Thames, between Bell-wharf and 
Fox a- lane. e | 

Mr. Att. Gen. What, rs ago? 

L. C. J. Your own Lam fays A 

Mr. Williams. Call Daniel Hams—— Swear him. 
(which was done.) Do you know the mill and 
lands in queſtion ? 

Hams. I knew it when it was a mill. 

L. C. J. How long is it ſince you firſt knew it? 

Hams. Forty years. 

L. C. F. Prithee what kind of a mill was it? 

Hams. A ground-ſhot mill ; ſhe took in water at 
Bell-wharf and it ran towards the welt to Fox's-lane, 
in ſeveral branches and ditches. 

L. C. J. How! A ground-ſhot mill, fayſt thou? 
why theſe Gentlemen ſay it was an overſhot mill. 

Hams. My Lord, it could be no oyerſhot mill, 
for the water will not riſe high enough to drive 
ſuch a mill; it ran in ſeyeral ditches to preſerve it 
from riſing to overflow the ground. Beſides, my 
father, who was a mill-wright himſelf, told me he 
had known it threeſcore years, and knew it always 
a ground-ſhot mill: He told me of all the mills 
about London, what they were. . 

Mr. Att. Gen. Pray how old was your father 
_ he told you ſo? 

ams. He had known thern, he ſaid, | 
and he has been dead twenty years. _ 

Mr. Att. Gen. Why the mill was removed ; he 
could not know it ſo long. 

L. C. F. I know no proof of it but your deeds. 

Hams. My Lord, there it was, he ſaid. . 

Mr. Att. Gen. Was there not a pond and ditches ? 

Hams. There muſt be ditches to receive the water 
as it came in; but ſtill the more the tide came in, 
that filled up the ponds; and as it went back again, 
it drove the mill, | 

Mr. Williams, What profeſſion are you of, pray ? 

Hams, I am a mill-wright. 

Mr. Att. Gen. Pray do they make uſe of a trough 
in ſuch a mill ? | | 

Hams. They do for an overſhot mill. | 

Mr. Att. Gen. Here is a trough of lead in thei 
leaſe. Do not they uſe a trough in an underſhot mill? 

Hams. No, if it be by the tide, a ground - ſnot 
mill, there is no neceſſity of a trough. 

Mr. Williams. We have a great many witneſſes 
to this point, Swear Grindy—(which was done)— 
Are you a mill-wright ? | 

Grindy. I am only a miller. 

ny Rae itn Did you know the mill in queſ- 
tion 

Grindy. I cannot remember it, Sir. , 
IT. C. J. How long have you known the place? 

Grindy. Thirty or forty years: But I NO AC- 
quaintance with that mill they ſpeak of; but I know 
it is impoſſible for any o erthot mill to be there: 
For I keep part of a tide-mill my ſelf, and have 
done ſo this forty years; and I know the water 
muſt riſe at leaſt, ten, twelve, or fourteen foot 
higher than it needs in a tide-mill. For we take in 
our water as the tide comes in, and we have a pair 
of gates that are hung with hinges at the top, which 
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open as the tide comes in, but the water as it goeth 
out, ſhuts it again, and that keeps the water to 
ſtand three or four hours in ſome mills, and then 
we have only guts that belong to the wheel, and 
when we draw up the gates, the water out, We 
have no water that comes above the ſhaft, which 
is half the heighth of the wheel, which is ſixteen 
foot high. To talk of an overſhot-mill, the water 
muſt riſe ſo high as to go over the whole marſh. 

L. C. J. And muſtdrown all the town and coun- 
try too. It is plainly ſo, Mr. Attorney, talk as 
long as you will. F 

Mr. Att. Gen. Friend, I aſk you but one ſhort, 
plain queſtion: I would know, can they uſe a lea- 
den trough with thoſe Tide-mills, as you call 
them ? 

Grindy. We can uſe none, nor do we make any 
ſuch thing. 

Mr. Att. Gen. Would not the ſprings in the 
Lynches carry an overſhot-mill ? 

Grindy. Sir, I have ſeen the place all about many 
times, and I will lay any man 20/. to 205. that 
all the ſprings thercabouts ſhall not produce a quar- 
ter enough water. 

Mr. Williams. Where is George Care? Swear 
him [Which was done.] — Do you know Fox's- 
lane ? 

Care. Very well. 

Mr. Milliams. How long have you known it? 

Care, Eight and Fifty years. 

Mr. Williams. Did you know Shadwell, the well 
ſo called ? 

Care. That I did, Sir. : 

Mr. Williams. Where ſtood it, pray 

Care. At the upper-end of Fox's-lane as we go 
weſtward, and juſt at the ſide of the Church-yard, 
there is one now, and brick'd over head, where 
they uſed to fetch water: I never knew any other. 

Mr. Williams. Was that called Shadwell ? 

Care. I never knew any other but what I tell 
you of, 

Mr. S. Stringer. Pray what was uſually taken to 
be the eaſt bound of Wapping-marſh ? 

Care. The weſt-fide of Fox's-lane was, called 
 Marſh-wall, or Wall marſh, and that was the boun- 
dary to Stepkins's lands; and eaſtward was always 
the lands of the Dean of Paul's, and I have known 
it this eight and fifty years; nay, I was the firſt 
that ever built an houſe in Fox's-lane. 

Mr. Att. Gen. Do you know the Lynches, or the 
high ground northward ? 

Care. | know it not by that name. 

Mr. Att. Gen. This well you ſpeak of, did it not 
riſe out of that ground ? - 
Care. It was by the Church-yard that is now. 

Mr. Att. Gen. You have claim'd the Inheritance 
of it. . 

Mr. Williams. Sir, we hope we ſhall not need to 
be taught which is our Inheritance; where is Mr. 
Marr? We ſhall now, my Lord, anſwer the ad- 

meaſurement made by her Surveyor Holwell. 
Pray will you, Mr. Marr, tell the Court how many 
acres it is? N 

Marr. The land which is counted Vapping- 
marſh, which is bounded on Fox's-/ane eaſt, on the 
Dean's land weſt, upon Greſh-mill, Well cloſe, Nigh- 
tingale-lane, &c. if we take it to the upper ground, 
doth contain 130 acres; but take in that which is in 
queſtion too, and it makes 141 acres, 

N Williams. Did you meaſure it too, Mr. Lo- 
? 
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Leybarn. I did ſo too, Sir, and it is as he ſays. 

L. C. F. How much is it? 

Leyburn. I took the whole from St. Katberine : 
to Fom g- lane, and it makes 130 acres beſides the 
upland and foreland, and the like between Graſb- 
mill and Wall-marſh-wall : it is at leaſt ſo much 
it is, I think, Tomewhat more, the ditches being 
undetermined. 

L. C. J. Well, what is it all this while you keep 
my brother Gregory for ? 

Mr. Williams. If your Lordſhip pleaſe, we have 
only a ſhort queſtion to aſk Mr. Baron Gregory; 
if he pleaſe to be ſworn [Wbich was done 
Where is Mr. Knowles? Sir, you were pleaſed to 
ſay that the writings were carried to Mr. Neale's 
Counſel in Gray's-Inn, and that that writing was 
among them. | 

Knowles. They were ſo, and I believe it was a- 
mong them. . 

Mr. Williams. My Lord, Mr. Baron Gregory had 
the peruſal of the writings. 5 

L. C. 7. But, Mr. Williams, my brother Gregory 
was not named to be the Counſellor in Gray's Inn. 

Knowles, No, one Gage, or ſome ſuch name. 

L. C. J. I ſuppoſe it was to Mr. Cage's chamber, 
that married Okey's widow. 

Mr. S. Stringer. | believe it was, and I am ſorry 
we have kept Mr. Baron Gregory ſo long. Knowles, 
pray did you know they were with Mr. Baron Gre- 
Cory | 

L. C. F. Did you know they were with my bro- 
ther Gregory ? | 

Knowles. No, my Lord, that I remember. 

L. C. J. Well, brother, we cannot help your ſtay- 
ing now, but remember you had an offer made you 
lat firſt, and you are. puniſhed for refuſing it. Go 
on, brother Stringer. 

Mr. S. Pemberton. My Lord, that which we 
were ſurprized with the laſt Trial, was the newneſs 
of theſe Deeds to us. It look'd to us to be ſo 
ſtrange a thing, ſo amazing a thing to us, that we 
knew not how to give an anſwer to it. We have ſince 
conſidered of theſe things, and your Lordſhip doth 
ſee what account they themſelves ' have given of 
them; and what an improbability it is, that theſe 
deeds ſhould be found, as they ſay. Here was a 
poſſeſſion which we have proved under the Dean of 
Paul's leaſe for ſo long, this they would ſtrip us of, 
theſe Deeds they have trumped up. It made us look 
into it more warily, and we cannot conceive it pro- 
bable, or any thing likely, that the Deed of Par- 
chaſe, whereby this land is pretended to be purchaſed 
into the family of the Szepkins's, ſhould be found 
in the hands of the Dean of Paul's Leſſee, who 
likewife purchaſed it of the ſtate, as the inheritance 
of the Dean of Paul's. How could the Deed of 


Purchaſe from Hill be in our Leſſee's Houſe ? 


Mr. Att. Gen. It was not, that is a miſtake. 

Mr. S. Pemberton. Good Mr. Attorney, do not 
interrupt me. We muſt rely upon it, that they ſwore 
it the laſt time, and that the Deed of Inheritance 
was made four days before our Deed, on purpoſe 
to warrant the trick.” Here is likewiſe a ſurrender 
made between Hall and Stepkins produced. How 
ſhould the Dean's Leſſees come to have that Deed 
of ſurrender? But to ſatisfy your Lordſhip in this 
matter, we ſhall give a full and fair evidence that 
theſe Deeds are forged. | 

Mr. Bradbury. My Lord, we have had a violent 
ſuſpicion, that theſe Deeds were forged. But we ſuſ- 
pect it now no longer, for we have detected it, _ 

| W 


* 
— 
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will ſhew as palpable ſelf. evident forgery upon the 
face of theſe deeds as ever was. I deſire to ſee the 
Deed of the 13th of November, in the 2d and 3d 
years of Philip and Mary from Marcellus Hall to 
Roper : and that of the 22d of December, in the ſame 
years, from Marcellus Hall to Carter, Ideſire to ſee too. 
Your Lordſhip ſees the ule of theſe Deeds. The one 
is grafted upon our leaſe from Dean Fecknam, where 
it is recited, that the mill is demoliſhed, and a new 
one erected in another place (ſays their Deed ;) and 
upon that they ſet up che notion of an overſhot-mill, 
and all the puzzling matter brought into this cauſe. 
But I dare undertake to prove them plainly forged. 
Mr, Att. Gen. That is an undertaking indeed, 
Mr. Bradbury. lt is an undertaking indeed to de- 
*te the Defendant's artifice ; but I will venture up- 
on it, and ſhall demonſtrate it ſo evidently, that 
Mr. Attorney himſelf ſhall be convinced they are 
forged. | | 
Mr. At. Gen. Come on, let us ſee this demon- 
ſtration. | 
Mr. Bradbury. The Deeds have brought that evi- 
dence upon their own faces, that is 1000 witneſſes, 
Mr. Williams. Prithee open the Exception. 


Mr. Bradbury. If your Lordſhip ' pleaſe to look 


upon them, the ſtile of the King and Queen in both 
run thus. The one is, This Indenture made the 1 3th 
day of November, in the ſecond and third years of 
the reigns of our ſovereign Lord and Lady Philip 
and Mary, by the grace of God, King and Queen 
of England, Spain, France, both Sicilies, Feruſa- 
lem, and Ireland, Defenders of the Faith, Arch- 
dukes of Auſtria, Dukes of Burgundy, Millain and 
Brabant, Counts of Haſburg, Flanders and Tyroll. 
The other is, This Indenture made the 22d day of 
December in the ſame year. Now in November and 
December, ſecond and third of Philip and Mary, it 
was impoſſible for any man in the world to draw a 
Deed in this form that thoſe two writings are 

Mr. Ait. Gen. Is that your demonſtration ? 

L. C. J. Pray let him go on, methinks it is very 
ingenious. | 

MraBradbury. My Lord, I had the hint from 
my Lord Coke in his firſt Inſtitutes ; not as to this 

particular ſtile, for I know he is miſtaken there, 
but for the detecting of forgeries in general. 

L. C. J. It is very well, pray go on. 

Mr. Bradbury. My Lord, at that time King 

Philip and Queen Mary, were, among other Stiles, 
ſtiled King and Queen of Naples, Princes of Spain 
and Szcily; they never were called King and Queen 

of Spain, and both the Sicilies then. And laſtly, 

' Burgundy was never put before Millain. Now to 
prove all this that I day, I have here all the Re- 
cords of that time, which will prove their ſhile to be 
otherwiſe. Firſt, We ſhall ſhew the Acts of Par- 
liament of that time. The fitting began the 21ſt 
of Otober,: in that year, which was before their 

Deeds, and ended the gth of December after. We 

: ſhall Grft read the titles of the Acts of Parliament; 
and you will find them juſt as I have opened them. 
Read the Statute- Book. 

Clerk reads.) Acts made at a Parliament, begun 
and holden at Weſtminſter, the one and twentieth 
day of October, in the ſecond and third years of the 

reign of our moſt gracious ſovereign Lord and Lady 

Philip and Mary, by the Grace of God, King and 

Queen of England, France, Naples, Jeruſalem and 
Ireland, Defenders of the Faith, Princes of Spain 
and Sicily, Archdukes of Auſtria, Dukes of Millain, 
Burgundy and Brabant, Counts of -Haſpurg, Flan- 
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ders and Tyroll: and there continued and kept until 
the diſſolution of the ſame, being the ninth day of 
December then next enſuing. | | 

Mr. Bradbury. Here in the Acts made by the 
publick Council of the Kingdom, the ſtile is in the 
ancient manner. And your Lordſhip obſerves 
theſe no ſmall differences. Here firſt Spain is left 
out in the enumeration of the Kingdoms, and fo 
Sicily and Naples is inſtead of them. In the Deeds, 
Spain is put in before France; and the Sicilies made 
a Kingdom too. Secondly, Here in the ſtile of the 

Act they are called but Princes of Spain and Sicily, 
that in the Deeds is quite left out. And then in the 
Acts of Parliament, Millain is put before Burgundy, 
in the Deeds Burgundy before Millain, And how 
this great alteration of the ſtile ſhould come to be 
put in a Miller's leaſe, is ſtrange. We have next 
an account of all the fines of Hillary Term, which 
was the next Term following; for their firſt 
Deeds happen to be in Michaelmas Term, and then 
the Parliament ſate too. 

Many of which were read. RTE 

Mr. Bradbury, Here are likewiſe the Fines of 
Eaſter-Term following, which ſhew- that ſtill the 
old ſtile continued in all the publick Records. And 
if we could as eaſily have brought all the enrolments 
of Deeds, that would prove the ſame. 

The Fines of Eaſter-Term read. | 

Mr. Bradbury. Now, my Lord, we ſhall ſhew 
when the ſtile turned, that was in Trinity-Term 
after.” | | 

The Fines read. | ; 

Mr. Bradbury. But I cannot fee how theſe Deeds 
could be truly made at that time, when they ſtand 
ſingle, and none like them can be ſhewn, except they 
come from the ſame forge that theſe do. I cannor 
believe the Miller alone, or he that drew his leaſes 
for him, could ſo long before propheſy what manner 
of ſtile ſhould hereafter be uled, _. n 

Mr. Williams. Your Lordſhip has heard our 
Deed of the 1oth of December, in the ſame year, 
read already; but we having here the Ledger Book 
of the Church of St. Paul's, which cannot be 
made for a turn, but was written at that time; 
w deſire the ſtile may be read there Which was 

one. | 


But to go a little further, to ſatisfy your 
Lordſhip that they are very likely to. be forged, 
we ſhall give ſome evidence that this is not an un- 
uſual thing with ſome people concerned in this 
The witneſſes will name them to you, and 
give you an account of it. Swear this Lady and 
Sir Charles Cotterel. (Which was done) 

* C. J. Well, what is it you call theſe perſons 
to 

Sir Jobn Trevor. To ſpeak plain, my Lord, we 
call them to give an account of my Lady Iuy's for- 
ging a Mortgage from one Sir William Salkbill for 
1500/., of a houſe in St. Mariin's-lane, to which 
forgery Mr. Duffet, that Lady's huſband was privy, 
and what benefit he ſhould have by it, you will 
hear, Sir Charles Cotterel, pray will you tell what 
you know of my Lady Ivy in this matter. 

Sir Charles Cotterel; My Lord, that which I 
have to ſay is this; my Lord, I am tenant to my 
Lady Salkbill, Sir William SalkbilPs' widow, in a 
houſe in St. Martin's lane, and was ſo to her huſ- 
band a year and a half before he died. The houſe 
hath been built backward, and the garden ſide they 
kept to themſelves ; but all the houſe that was firſt 
built, I took, and have it ſtill, My Lord, my 
Lady 


3 
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Lady Ivy did come to the houſe about three months 
before Sir William died, parting from her huſband 
Sir Thomas Ivy : ſhe came thither as a refuge; where 


ſhe had been before, and was received very kindly. 


He died, as I ſaid, about three months after, and 
my Lady then delired to know how accounts ſtood 
between Sir William and her about moneys he had 
lent her, and ſupplied her with. And upon the ac- 
count ſhe appeared to owe Sir William g6/. ſhe then 
took 41. more out of my Lady Saltbill's money, 
and told her, now Madam, I owe you 100. She 
had been entertained as a gueſt there without paying 
any thing for it, and at his death ſhe continued with 
my Lady Salt bill three quarters of a year after. And 
being there (as the pretended) in great kindneſs to 
me, the perſuaded my Lady and me, that the leaſe 
of my Lady's houſe ſhould be turned over to me, 
in truſt for a debt of fourſcore pounds that was 
owing to me by Sir William Salkbiil, Said I to my 
Lady Salkhill, Madam, I am in no doubt of my 
money, I pay as much rent as this in a year and 
more, I can pay myſelf that way; pray let me not 
meddle with any ſuch thing, Mr. Duffett will be 
perſuaded I intend to cheat them if I ſhould. But 
ſtill my Lady Ivy was at it, and prevailed upon my 
Lady Saltbill to preſs me to it. At laſt, upon their 
importunity, ſaid I, if it be neceſſary for my La- 
dy's ſervice, let it be done what you think fir She 
therefore gave direction to Mr. Suiton, and he came 
to me, and I directed him to draw a writing to turn 
over the houſe to me as a ſecurity. He aſked me 
how much my debt was; fourſcore pounds, faid I. 
Said he, I ſhould ſee my Lord of Saliſbury's leaſe 
to my Lady, for he muſt take out ſome things to 
draw this by. 
note out- of it as he thought fit, to make the other 
by. Then a writing was drawn, this was in Zune 
1670, or 1671. 1 am not certain particularly which, 
but ſhe brings this writing, and my Lady Sa/#hill 
ſigned it by her deſire ; and my Lady I and Mr. 
Sutton were both witneſſes to it. About a year at- 
ter J heard that ſhe ſer on foot a Mortgage of 
her own upon this hauſe from Sir William Salkbill. 
I wondred at it, becauſe when the account was made 
up, ſhe appeared to be in Sir William's debt; and 
J told thoſe that told me of it, I would believe it 
when I did ſee it. I was then informed the writing 
was at Malmeſbury. She after went out of town, 
and comes back again in a little while, and this 
writing, as I heard, was ſhewn to ſeveral perſons of 
my acquaintance, that came to me and told me they 
had ſeen it; but ſaid I, ſo have not I, but when I ſee 
it 1 will believe it. At laſt Serjeant Wet, who was 
a_relation of mine, I married his aunt, one day 
brought over this writing to me; and told me he 
had got this writing at laſt, and leave from my Lady 
Toy to let me ſee it. I looked upon it, and there I 
did ſee at the bottom, where the Seal was, William 
| Salkbill, and then I turned to look upon the wit- 
neſſes names. No, ſays he, you muſt not ſee that, 
who are witneſſes to the Deed; for my Lady Ivy 
made me promiſe, before ſhe let me have it to ſhew 
you, that you ſhould not ſee the witneſſes names. 
Then faid ] again, I have ſeen enough to give me 
ſatisfaction : I was a little the more confirmed that 
the thing was not a reality but fiction, and fo I told 
him. My Lady ſaw that would not paſs, ſhe of- 
fered, provided Mrs. Duffett, my Lady's daughter, 
might have the advantage of the houſe, to releaſe 


the matter. | 


for great fart of Shadwell. 


He did ſee it, and took as much by 
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L. C. J. Pray Sir, for how much was the pre- 
tended Mortgage ? a 

Sir Charles Cotterel. For 1500. that Sir William 
Salttbill owed her; which 1 thought ſome what 
ſtrange, ſceing, as I ſaid, ſhe owed Sir William ſo 
much at his death. At laſt I came to produce my 
writing, (for ſhe told me I might give Mrs. Duffett 
a right to the houſe.) Now I had not read over 
the writing made-me, but now when I came to look 
upon it, inſtead of a Mortgage for ſecuring my 
debt, mine was a Deed of Sale from my Lady Salk- 
bill, whereby the houſe and the leaſe from my Lord 
of Saliſbury were ſold me for fourſcore pound; at 
which | was a little amazed. My Lady then was 
pleaſed to ſay I was a cheat, tho' I had no hand in 
it, nor indeed would have had any thing at all done; 
but upon my Lady is importunity, and my Lady 
SalkbilPs, I gave direction only for a Mortgage. 

L. C. 7. What was it that Svtten took out of 
my Lord of Saliſbury's leaſe ? 

Sir Charles Colterel. He was to take notes to 
draw a Mortgage of that leaſe by. 

L. C. J. He got the notes tho', for aught J 
perceive, to draw another Mortgage by. A very 
trick, it ſmells rank of the Knave. | 

Mr. S. Stringer. Pray, Sir Charles, did you eyer 
pay any money by my Lady's order. 

Sir, Charles Cotterel. J did lend my Lady Toy 5ol. 
ſhe b-ing in diſtreſs for money, atterwards it was 
made up 100/, About February 1671, it was 
made up :12504. and by agreement among them 
my Lady I did relinquiſh that ſaid Mortgage the - 
had thus ſet on foot : and there was a Deed Tripar- 
tite made between me of the firſt, my Lady Ivy of 
the ſecond part, and ſome Truſtees for Mrs. Duffett 
of the third part, whereby the reverſion was given 
to Mrs. Duffeit, and my Lady confirm'd it, and 
gave my Lady Saltbill a Bond of 1000. in which 
Colonel Gravener was bound for her, that ſhe ſhould 
not trouble my Lady about the houſe; yet notwith- 
ſtanding did ſhe afterwards write to Mr. Duett, as I 
have heard, that ſhe would ſet it on foot again, and 
ſhe ſhould have half of what ſhe had recovered. 

L. C. J. The Inheritance of the houſe, it ſeems, 
is in my Lord of Saliſbury. . | 

Sir Charles Coitrerel. Yes, my Lord, Sir William 
Sallbill had th: original leaſe from my Lord of Sa- 


L. C. F. What direction did you give Sulton 
about it? 

Sir. Charles Cotterel. To make a Mortgage only 
to ſecure fourſcore pound. . 

L. C. 7. And what did he make? 

Sir. Charles Cotterel. An abſolute Deed of Sale. 

I. C. 7. Was there no proviſo in it, to be void 

upon payment of money ? i 

Sir Charles Cotterel. No, nothing but an actual 
Sale for ſo much money. 

L. C. J. You ſay my Lady Iuy afterwards did 
relinquiſh her pretended Mortgage, pray had ſhe 


nothing for it? | 
Sir Charles Cottere]. Nothing that I know of; 


ſhe joined in that Deed Tripartite. 

Mr. Williaum. What ſhould diſpoſe her to give 
Mrs. Daffett 1 500). if it were really owing her? 

L. C. J. Is that Mortgage here among your 


writings, Mr. Attorney ? | 
Lady ſoy. Indeed, my Lord, I would have 
brought it, if they had given the leaſt notice of 


what they now talk of. 
Mr. 


TT - 
MI. Att. Cen. Sir Charles Citterel, do you know 


to make it, and what Ink 


cat * þ 


that my Lady Ivy forged-that Deed. ? : | 


Sir Charles Cotterèl. Not I, but it did appear to 
me to be no true Deed, upon what I found and 
knew. 

Lady Ii. You muſt give an account for what 

have ſaid here re 3 
L. C. J. Nay, Madam, pray do not be in a paſ- 


ſion: he has ſworn what he has ſaid here. 


Lady Ivy. If he doth ſwear it, he is forſworn. 
L. C. J. Nay, Madam, you muſt be more mo- 


. derate in the Court? f 


Mr. Williams. My Lady thinks ſhe has occaſion 


to be angry, but it may be we ſhall give her more 
Pray 


exerciſe tor her paſſion before we have done. 
ſwear that Lady, Mrs. Duffetr. Will you acquaint 


my Lord and the Jury what you know has been 


done by my Lady I, or by her direction, in ma- 


king and altering of Deeds. 
Mrs. Duffett. My Lord, I did ſee Mr. Duffett 


_ forge and counterfeit ſeveral Deeds for my Lady 


1 C. 7. Do you hear what ſhe ſays; Mr. At- 
torney ? x 
Mr. Att. Cen. Yes, my Lord, we ſhall give an 


. account of her anon. | 


L. C. 7. Truly, I hope I miſtook her, and did 
not hear right what ſhe ſaid. Pray, Miſtreſs, ſpeak 
it over again, and conſider well what 7 ay; + 

Mrs. Duffeit. I ſay, my Lord, I did fee Mr. 
Duffett forge and counterfeit ſeveral Deeds for my 


Lady Ivy. The firſt thing that I do remember was 


in the Trial between her huſband and ſhe; Mr. 
Duffett did by her order counterfeit a bond from 
him to ſome third perſon for 1000. and ſeveral let- 
ters pretended to be written from Sir Thomas to m 
Lady Hoy were counterfeit. The next thing that 


remember: Mr.-Duffett was writing upon à parch- 


ment ; I aſked him what he was writing ? He an- 


- ſwered me, he was counterfeiting one Glover's leaſe, 


by which my Lady would get many hundreds of 
pounds, and for which he ſhould have 3001. I de- 
fired him to conſider what he did, for before that 
time he had been accounted a very honeſt man. 
Some time after that, my Lady did upon a 


pique to my mother, my Lady Saltbill, fer a- foot 


a Mort ptetended to have of the houſe in 


St. Martin s-lane for 1500/. from my father. She 


did once tell me ſhe had ſuch a Mortgage, as ſhe 
pretended real, but that it was drowned in a trunk 


of writings coming from Malmeſbury. Said I, my 


mother and Sir Charles Cotterel will not believe it, 


if you do not let them ſee it. I am fatisfied as to 


-my concern in it, and would not have you proceed 


in it, for ſhe prerended ſhe did it for my advantage. 


But afterwards Mr. Duffett and ſhe did agree to 
make a writing, in my ſight, of a Mortgage. 
L. C. J. as my Lady Icy by, when the wri- 


ting was made as you ſay? 


rs. Duffett. She was by, giving him order how 
ſhould uſe to make it 
look old; and they forced me to make the Ink, 


and to fetch ſaffron to put in it to make it look old. 


Mr. S. Stringer, Now will be the time to ſhew 
my Lady's letters. 

7 C. J. Miſtreſs, I would aſk you one queſtion 

by the way, whether while theſe things were doing 


at any time, any body did come in and give you | 
any interruption ? . a 


_ Mrs. Duffett. My Lord, Mr. Duffett and my 


- Lady made me oftentimes ſtand at the door (for we 
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were 


* 


were bur lodgers) that no one might come and diſ- 


turb them, and I never remember any that came in 


thither but one Mr. Su#ton an Attorney, my Lady's 
Attorney. + Fo | | 

L. C. 7. Did he ſee any of this done? 

Mrs. Duffett. I cannot ſay he helped to do any 
thing, for when he came in, they ſometimes ſent 
me out to ſee that no body ſhould come upon them 
and ſo what he did, I cannot ſay. But he was let 
in when Mr. Duffett was counterfeiting for my 
Lady Joy. * Fe 3 

L. C. 7. When was this, about what time? 

Mrs. Duffett. Of the day, my Lord? _. 

L. C. J. No, how long ago is it? 

Mrs. Duffett. It might he about 0, or 77. 

L. C. J. You are my Lady SalkbilPs daughter, 
I think, and married Duett. 
Mrs. Duffett,” 1 did ſo; my Lord, I am her 


daughter. — 


Mr. S. Stringer. Pray what did they do to the 
Deeds they made, to make them look like ancient 
true Deeds | 

Mrs. Duffetr, For the making of the outſides 
look old and dirty, they uſed to rub them on win- 
dows that were very duſty, and wear them in their 
pockets to creaſe them, for ſome weeks together, 
according as they intended to make uſe of them. 

Mr. Alt. Gen. My Lord, as it happens we have 
that Deed ſhe talks of, called Glover*s leaſe here. 

L. C. J. Ay, I ſuppoſe you have ſuch a Deed ; 
it is a famous Deed in Weſtminſter. ball. 

Mr. Ait. Gen. Here it is, we deſire ſhe may look 
upon it. [Which ſbe did.] 

Mrs. Duffett. As for this Deed, 1 cannot ſwear 
this is the Deed, there have been ſo many made by 
them. But he did counterfeit a Deed that he told 
me was w_ Glover's _ | 

Mr. Williams, Miſtreſs; were going on to 
_ how 5 did _ their Deeds they — Pray 
tell us how t ed to lay them in the Balconies, 
and all you — the — | 

L. C. J. Ay, how was it? 

Mrs. Duffett. When they had been rubbed u 
the window to make them look dirty, and they 


were to paſs for Deeds of a great many Years 


ing; it was uſed to lay them in a balcony, or any 
— ww for the rain to come upon them and 
wet them, and then the next ſun-ſhine day they 
expoſed to the ſun, or a fire made to dry 
them haſtily, that they might be ſhrivelled. 

TL. C. J. Is your huſband dead or alive? 

Mrs. ett, Dead, Sir. 

Mr. Att. Gen. How long has he been dead ? 

Mrs. Duffert. I was nöt at his death with him, 
he died beyond ſea. : | 

L. C. J. Was your huſband alive when Mr. 
Jobnſams Buſineſs was? | 

Mrs. Daffetr. Yes, he was. 

L. C. 7. Yes, I know he was in Court; tho' I 
aſked the queſtion, I remember all that buſineſs. 

Mrs. Duffett. I was ſubpœna'd in at that time, 
but my Lady Ivy would not let me ſwear. * 

L. C. J. Pray Miſtreſs, what had your huſ- 
band for his pains ? 8 

Mr. Williams. Had he any ſhare of the money 
lent by Sir Charles Cotterel ? . 

Mrs. Duffett. My Lady Ivy gave him in m 
ſight 2001. of Sir Charles Cotterel's money. | 

Mr. Williams. Do you know any body elſe that 
had any of that money ? 


Mrs, 


1684. 
Mrs. Duffett. The Attorney had acol. of the 
ſame money too. | 
L. C. J. What Attorney do you mean? 
Mrs. Duffeit. Mr. Sutton. a 
L. C. 7. Had he ſo, how came he to deſerve it? 
Mr. Dobbins. Pray, Madam, what do you 
know of counterfeiting any ſeals ? | 
Mrs. Duffett. Mr. Duffett once had the impreſ- 
fion of a ſeal in his hand, with which he ſaid he 
was going to one Mr. Dryden, to have it counter- 
feited 3 but I do not remember what. the ſeal was. 
Mr. Williams. When the deeds were written, how 
did he uſe to put the names to them? 
Mrs. Duffett. I have ſeen my Lady herſelf write 
ſome great Letters of che names firſt upon other 
papers, which Mr. Duffett could not ſo well hit, 
and he has writ the reſt. 
Mr. Williams. Can you tell the names ? 
Mrs. Duett. Truly, I do not remember what 
names. 
Mr. Williams. We have another witneſs who will 
we you an account of ſome Letters of my Lady's, 
which we ſhall deſire to be read. Swear Mrs. Eli- 
zaberh Rycott. (which was done.) 
Mr. Att. Gen. She talks of Glover's leaſe. — 
L. C. 7. She fays, ſhe doth not know whether 
that be the deed, there were ſo many forged, Mr. 
Artorney. Burt ſhe ſwears thus, my huſband did 
forge a writing he called Glover's leaſe. ; 
rs. Duffett: She had two or three mortgages 


forged. | 
Mr. Williams. Come Miſtreſs, where had you 
Mrs: Rycott. 1 had theſe Letters from Mr. Duf- 


theſe Letters ? 
felt. | 

Mr. Williams. Pray where had you theſe bottles ? 

Mrs. Rycott. This is the ink I ſaw Mr. Duffett 
write for my Lady Ivy with, at Mrs. Lec's houſe, 
at the table in the kitchen. 

L. C.J. Who did he write for? | 

Mrs. Rycott.. For my Lady Foy; I did not know 
what they were that were written, but he ſaid they 
wete forged ; and with ink out of theſe bottles he 
ſaid” he could make new- written writings look like 
old ones very ſoon. 

Mr: Williams. Did you ever ſpeak with my Lady 
Toy? Do you know her hand? 

Mrs. Rycort. I do not know theſe Letters to 
be her hand; but Mr. Duffett gave me them as her 
Letters. 

Mr. Williams. Sir Charles Cotterel, pray will you 
look upon them; you know my Lady Is hand. 

Sir Gharles Cotterel. I do ſo—they are all of a 
hand, and I think they are my Lady's: I believe 
it truly. 

' Clerk reads.) This is ſigned T. J. 

All the Letters were read. 

Mr. William. Your Lordſhip ſees one of theſe 
Letters tells Mr. Duffett, ſhe intends to ſet Sir Wil- 
lam Salkbill's mortgage on foot, and he ſhould have 
half what ſhe recovered. If it were a true mort- 

why ſhould ſhe give him half? | 
C. J. They were very great together, that is 
ain, they were very familiar. What were Mr. 
Duffett's merits towards my Lady, I cannot tell. 
Will you go on? it is late. 

Mr. Williams. This is all we ſhall offer at pre- 
ſeat, *cill we have occaſion further from them. 
T. C. 7. Well, what ſay you to this, Mr. At- 
torney? : | 

Mr. Att. Gen.. If they have done— 
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L. C. 7. They have, t y. ö 
Mr. Att. Cen. Then Keg I your Lord-. 
ſhip, and you Gentlemen of the Jury, 1 ſhall begin 
to anſwer their evidence about the firſt, They have 

roduced ſome argumentative evidence out of many 
ecords, to convict our deeds of forgery. In truth, 
if they had not bragg'd of this very thing, it had 
been a ſhrewd objection, becauſe we could not have 
been prepared to have given an anſwer to what we 


could not have foreſeen we ſhould have been accuſed 


of, But upon their boaſts they have put us upon 
the ſearch as well as they, and we can give as good 
an account of it. They tell you, they had their 
hint from my Lord Coke ; but that hint. has led 
them into a great error; for he is miſtaken himſelf 
in the computation of this time, as he is in a great 
many other things. 

r. Bradbury. I know he is miſtaken ; but I de- 
pend not upon his remarks of that time. I ſaid 
only, I had the general hint about detecting for- 
geries from thence. | 

Mr. Att. Gen. But yet for all your confidence 
of the demonſtration, your foundation fa'ls : For, 
my Lord, to ſettle the fact, we ſhall ſhew that the 
King of Spain, Charles V. who was likewiſe Empe- 
ror, reſigned his Crown the 25th of October, in the 
2d and 3d years of Philip and Mary. It is true, 
the Parliament-Rolls, in the title of them relating 
ro the firſt day of the ſeſſion, there the ſtile that 
was uſed at firſt could not be altered. But the fact 
of their being the. King and Queen of Spain, was 
ſo notorious to all the World, that we ſhall ſhew 
you in multitudes of the Rolls of that year, the 
ſtile was as in our deeds ; ſo that the uſe might be 
various : But that will not prove our deeds — 
It may be, the Courts of Law might not take notice 
of it, as to alter the ſtile till Trinity Term 8 
we have not ſearched ſo far among them, but in the 
common conveyances which are upon Record in 
the Rolls, there it is altered. And as to the time 
of their becoming King and Queen of Spain, we 
have an Hiſtory that tells you the very day when 
the King reſigned, which was the 25th of Ofoder. 
T. C. J. I tell you, Gentlemen, methinks Mr. 
Attorney has been very fortunate to-day, in giving 
very ſatisfactory anſwers to two objections : Firſt, . 
they would quite deſtroy Mr. Neale's title to this 
land, by a piece of evidence that they had never 
had, but that Mr. Neale had bragged of it ; and 
that was the ſurvey, which with much confidence 


of the victory was produced: and yet, when it was 


ſo, to me it ſeemed the ſtabbingeſt enemy the de- 
2 Car 8 but that you are to have with 
u, and muſt judge upon it. Now he tells 

— Mr. Neale has been a blab of his tongue, — 
could not keep the ſecret to himſelf, but muſt 
that the deeds were forged, for the ſtile of the 
Queen's reign is changed; and by this bragging 
they have ſmoked the buſineſs, and can ſhew Re- 
cords for it. But now inſtead of Records, the up- 
ſhor is a little louſy Hiſtory, Can that be an an- 
ſwer to thoſe great numbers of Records brought by 
the other ſide? Is a printed Hiſtory, written by 
I know not who, an evidence in a Court of Law ? 
Mr. Att. Gen. My Lord, beſides that, which we 
muſt ſubmit to your Judgment, whether upon ſuch 
a point of fact in a foreign Country to be done ſuch 
a day, a foreigner's Hiſtory, not printed for this 
purpoſe, ſhall be a ſort of evidence; but I ſay, be- 

fides that, here is a Gentleman Mr, Clerk, that 
Hh hh ſearched 
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ſearched the Roll, and he will tell you what they 
art in this point. d 

Mr. Clerk. I did fearch in the Rolls, and find 
many in that year like theſe. And my Lord Coke 
is utterly miſtaken; he fays it was not altered till 


the 4th and 5th years of Phil: and Mary. 


L. C. J. I cate not what my Lord Cote ſays, 


but what the Records ſay, let us ſee them. 


Mr Clerk. I ſaw a great many in that year. 
L. C. J. Lord, Gentlemen, what do you make 
of us, to keep us here with I do not know what! 


Mr. Attorney, he tells us that Mr. Neale was fo 


great a blockhead to brag of this, and ſo we were 
prepared for an anſwer; but all the anſwer is, my 
Lord Coke is miſtaken, and there are many records, 
but we have none of them, Præmoniti, Præmuniti. 
If he did brag ſo, and you knew it, and would not 
bring ftcords. to wipe off the objection, it is ten 
times worſe than if it had been anſwered only with 


the unexpeRedneſs of it. 


Mr. Bradbury. My Lord, I dare affirm that 


there are none of the Rolls of that year ſo, till 
after Eaſter- Term 


L. C. J. Lord, Sir, you muſt be cackling too; 


we told you, your objection was very ingenious, 


dut that muſt not make you troubleſome; you can- 
not lay an egg, but you muſt be cackling over it. 
The objection is now upon them, let them anſwer 
it if they can. Have you any of the Records here? 
We have not, it ſeems, my Lord. 
L. C. 7. Then this muſt paſs nnanſwered, and 
muſt be left to the Jury. 
Mr. Sol. Gen. But, my Lord, they have gone a 
little farther in this caſe, and indeed farther than 
becomes them, I think, to lay aſperſions upon my 
Lady Ivy, as if ſhe were frequently guilty of for- 
ry. And for that Sir Charles Cotteret ſwears, that 
he did pretend ſhe had a __ of a houſe in 
St. Martin s. lane for 15001. and this mortgage he 
ſays he was told of by ſome that did ſee it; where- 
he did likewiſe deſire to ſee it, and without 
ſeeing of it, he declared, he would never be fatis- 
fied of the reality of the thing : and thereupon Mr. 
Serjeant Weſt brought it him, and he ſaw it, but 
was not permitted to ſee the witneſſes names, and 


thereupon he was more diſſatisfied than before about 


it. But if Sir Charles Cotterel had given any the 
leaſt intimation of ſuch a thing, now we would 
have gratified them with a fight of it in Court, 
where he ſhould have had his full view ; for my 
Lady has it till, and it is a true mortgage, and for 
a real conſideration. But he ſays this is releaſed, 
and ſhe did that, as is ſuppoſed, to ſuppreſs any in- 
quiry after it. But with reverence to Sir Charles 


| Cotterel, the fact is otherwiſe, My Lady Salkbill 


nded to a debt from my Lady Ivy, for nine 
years diet for four Perſons; and the reckoning 
being made according to my Lady Jus quality, 


was made ſo high, that it paid off the mortgage: 


But ſhe has the deed ſtill— | 
L. C. J. But what ſay you to the deed of ſale and 


my friend Sutton's notes out of the leaſe; and the 


debt of 967. and 40. but a little before acknow- 


ledged by my Lady Ivy— 
4s Mr. Sol. Gen. 


y Lord, in anſwer to that, we 
ſay, he has been pleaſed to give it a great deal of 
garniture; and as he is maſter of the ceremonies, 
to adorn the ſtory with abundance of fAlouriſhes of 


his own kindneſs and intereſts — 


I. C. J. Mr. Sollicitor, you are not to judge of 


that, whether it be flouriſh only or ſubſtance; the 
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Cobrt and the Jury are the Judges of that, and 
truly I think it very material to the Cauſe. I aſſure 
you I do, let the dirt be taken off as it can, it 
ſticks very much; I muſt ſpeak my mind. 

Mr. Sol. Gen. When I am over-ruled, I acquieſce 
in the Judgtnent of the Court. 

L. C. J. Pray, Sir, apply yourſelf to anſwer the 
evidence. | 

Mr. Sol. Gen. So I do, my Lord, as well as I can. 
The next witneſs is this Gentlewoman, Mrs. Duf- 
fett; ſhe ſweats, that ſhe ſaw her huſband Mr. Duf- 
fett, counterfeit many deeds, ſhe does not particu- 
larize them: And here have been likewiſe ſeveral 
Letters read, that did import a tranſaction and cor- 
reſpondence between my Lady Ivy and him. 

L. C. J. Pray, Mt. Sollicitor, remember ſhe 
ſwears ſhe ſaw that leaſe of Saltbill's, and that 
called Glover's leaſe. 8588 

Mr. Sol. Gen. My Lord, this witneſs that ſwears 
this, is not only a Perſon unfit to be believed, but 
is contradifted by a Record; and for that, my 
Lord, it ſtands thus: Mr. Johnſon, as is well known, 
had his trial for the matter about which ſhe now 
ſwears; for Mr. Johnſon, on the behalf of Alder- 
man Jreton, undertook to pay gol. to Mr. Duffetr. 
to procure ſomebody to ſwear the deed, called 
Glover's kafe, to be forged. Upon this there was 
an information exhibited in this Court againſt Mr. 
Johnſon, for ſubornation; and upon full evidence 
Johnſon was convicted for his endeavour. And the 
Record of that conviction we have here, and deſire 
to have produced and read. 

. LCF. And ] tell you, Mr. Sollicitor, that is 
no evidence in this Caſe. 8 

Mr. Sol. Cen. Why, pray, good my Lord, did 
not they here juſt now ſwear her? 

L. 6. 2 But the Information put in by Mr. At- 
torney Ne), pray femember, was not fuffered to 
be read, becauſe not againſt any of the Parties but 
third Perſons. | | 

Mr. Sol. Gen. But pray, my Lord, give me leave 
to apply it to the objection here made in our Caſe, 
to the credit of our deeds, They ſay it is ſuſpicious, 
becauſe my Lady Icy uſed to forge deeds ; and par- 
ticularly Duffett, they ſay, did once forge for her 
Glover's leaſe. Now to anſwer that, we come to 
ſhew that my Lady Ivy did not forge Glover leaſe ; 
but there was indeed an art uſed to perſuade Duffets 
to ſwear it forged, when indeed it was not ; for 
which trick, Jobnſon, that was the agent, or inſtru- 
ment, was convicted; and that conviction is, I think; 
a good evidence that it was not forged. 

L. C. J. None in the world, Mr. Sollicitor ; and 
that from the very evidence that has been given in 
this Cauſe this day : For it is plain, if you will be- 
lieve this woman, (and I yer ſee' no Cauſe to the 
contrary) that ſhe was coming into the Court to 
have ſworn the truth, which would have perha 
cleared Johnſon, but my Lady [oy would needs 
keep her away. Now if Duffett were ſo great a 
rogue as to forge, he would not ſtick to ſwear, to 
protect that forgery : And then how eaſy a thing 
was it, had Johnſon been the greateſt Saint in the 
World, to have got him convicted upon what Duf- 
fett came to ſwear againſt him ? though had ſhe 
come then in, Duffett would have appeared one not 
at all fit to be credited, 

Mr. Sol. Gen. My Lord, I have then one thing 
more to offer; I cannot tell indeed whether it be 
material, for it ſeems I have been ſo unhappy as to 
offer ſome things that have not been thought ma- 
terial 1 7. 
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L. C. J. You have ſo indeed, Mr. Sollicitor, I 
muſt ſpeak the truth ; there have been ſeveral things 
offered as evidence, which in another Cauſe and 
Place, would nor, I am ſure, have been offered. 

My. Sol. Gen. My Lord, I ſubmit what I offer 
for my Client, to the judgment of the Court. But 
that which I would ſay now, is this: We have here 
the huſband's oath concerning this matter, that this 
woman who now takes * her to ſwear theſe for- 
geries and things, told him ſhe could have 300 /. 
if ſhe would ſwear againſt my Lady Ivy. 

L.C. F. Is that evidence againſt the wife ? 

Mr. Sollicitor. He is now dead, it ſeems ; but here 
is his oath. 

L. C. J. Pray conſider with yourſelf, could the 
huſband have been a witneſs againſt the wife about 
what ſhe told him upon an information for that of- 
fence of ſubornation ? 

Adr. Sol. Gen. No, my Lord, I think not: 

L. C. J. Could the wife be an evidence againſt 
the huſband for the forgery ? ' 

Mr. Sol. Gen. No, my Lord, ſhe could not; 

and yet ſhe ſwears it upon him here. 
I. C. J. That is not againſt him, man; he is 
out of the caſe, but againſt my Lady Ivy; and how 
can the oath of the huſband be evidence here, 

Mr. Att. Gen. Cryer, call Mr. Gibſon; to give an 
account of this Gentlewoman. 
Mr. Sol. Gen. Suppoſe, my Lord, that both huſ- 
band and wife were brought as evidence againſt 
my Lady Ivy, were that good? 
L. C. J. Certainly that were very good. 
Mr. Sol. Gen. Why then, my Lord, one of them 
ſays, that ſhe ſaw ſuch and ſuch things done 
Lady Foy, and by him for her; and the other og, 
ſuch things were not done, but ſhe confeſſed th 
could have 500 J. to ſwear they were done: Shall 
not this evidence be admitted to contradict the 


other ? | . 
J. Why, good Lord! Gentlemen, is the 


. 


I. C. 
philoſophy of this ſo witty, that it need be ſo con- 
fidently urged ? Is it good Logick, that becauſe 
they both were witneſſes 
toy, therefore either of them is a good witneſs 
againſt the other? Shall the huſband's oath be read 
againſt the wife, to fix a crime upon her? Sure you 
do not intend this ſhall paſs for argument, bur to 

ſpend time. a 

Cryer. Here is Gibſon now, Sir. 

Mr. Att. Gen. Swear him. ( bich was done). 

Mr. Sol. Gen, We are not now, my Lord, ex- 
amining what Duffett ſwore about forgery or not 

ry z but is not this confeſſion of hers an argu- 
ment againſt the credit of her teſtimony, who now 
ſays, ſhe ſaw my Lady Foy do ſo and ſo, when ſhe 
has confeſſed ſhe could have money to ſwear againſt 
. tu 3 
L. C. J. But, Mr. Sollicitor, if you — 
the queſtion, I cannot help it ; is it not 

that ſwears againſt the wife? 

Ar. Att. Gen. Do you know that Gentlew 
there, Gibſon ? 

Gibſon. I have heard of her. 
I.. C. J. Nay, be not angry, Mr. Sollicitor ; for 
if you be, we cannot help that neither, The Law 
is the Law for you as well as me. 

Mr. Sol. Gen. My Lord, 1 muſt take the Rule 
from you now. | 
I. C. J. And fo you ſhall, Sir, from the Court, 
as long as I (it here; and fo ſhall every body elſe, 
by the Grace of God. I aſſure you I care not whe- 

Vor. VII. | | 
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ther it pleaſe or diſpleaſe; we muſt not have out 
time taken up with impertinent — 4 for I muſt 
ſay, there have been as many offered in this Cauſe 
to-day, as ever were in any Cauſe that ever I heard; 


and if all be not as ſome would have it, then they 


muſt be in paſſion preſently. The Court 
due ref} and expects them. 


W. Att. Cen. Have you any acquaintance with 
that woman ? | | 


Gibſon: I have ſeen her a great while ago. 
M. Att. Gen. What do you know of her? what - 
utation is ſhe of? | 
Gibſon. I know nothing of het reputation; I 
know ſhe was Mr. Duffett's wife. 
PE And ſo do we, ſhe tells us ſo: What 
Gibſon, I have ſeen her a- bed with Mr. Frogmorton; 
and ſhe told me ſhe had then a frog in her belly. 
Mr. Williams. It ſeems then by having this Gen- 
tleman ſo ready, they were aware of this too: I 


gives all 


_ ſuppoſe Mr. Neale bragg'd of this too, or elſe the 


uilty conſcience put them upon preparing for it: 
ut yet I think they do us no great harm by it. 
Mr. Att. Gen. You will give our evidence an an- 
ſwer I ſuppoſe by and by : Bur we will go on to the 
reſt of yours. As to the bill and anſwer in the year 
1629, in that of Jobn Stepkins, it is ſaid, he makes 
the bounds eaſtward to be Fox i. lane. But ir is plain, 
he that gives in that anſwer was not acquainted with 
the tranſanctions of the Eſtate before his own time. 
And if you conſider the time of that anſwer, there 
was near fourſcore years then paſt ſince the leaſe 
made, and ſo long it had been out of the family, 
per- corn rent; and ſo the profitable 
intereſt was only the four acres ſurrendered to him, 
by the tenant, before the licence to aliene: and it 
appears not that he had any riotice of the rever- 
fion. Bur I obſerve in the anſwer there is one paſ< 
remarkable ; that there was a way, time out 
of mind, that did part this land; and that which 
which was reputed the Dean and Chapter's land; 
Now that doth not tie it up to make Fox*s-lane 
that fame way, but only ſays generally, there was 
an old way, which muſt be underſtood of the way 
down from Corkbill to Bell-wharf : So that I take 
it, that this is no concluſion upon us. Nor upon 
the ſame ground is that leaſe made 13 Jacobi, by 
Fobn Steptint, where he abutts his land upon that 
wall which is called Wall- marſb wall, and covenants 
to have the rent increaſed, if any thing beyond that 
be recovered ;- for there was near threeſcore years 
to come then of this leaſe, and he had no pretence 
of title to conteſt it at that time; and ſo the ver- 
dicts are all anſwered that way, the leafe expired not 
till the year 1680. . 
My. Sol. Cen. Then, my Lord, for the ſurvey 
that they produce of the late times, by order of the 
Committee of Parliament for ſale of Church-landsy 
how that ſhould give a title, I do not underſtand. 
It is the firſt time I ever heard of a lar of 
Dean and Chapter's lands to be an evidence, when 
at that time there was no Dean and Chapter. But 
that which is a clear anſwer to it is this: Winterbarw 


who had the leaſe from the Church, did alſo claim w 


under Marcellus Hall, who had a leaſe for ninety 
years: thatin time ng in the year 1640. That 
intereſt being then determined, he gets theſe put 
into the ſurvey (which it was his intereſt to do) as 
the inheritance of the Church, "which would gain 
him a my pally rea his 1 he concealing 
the lo © being { in hon; 
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ears: and it rs all the deeds were in his cu- 
Nod at that _ For the other witneſſes. that 


ſpeak to the Wall, that we muſt leave to the Jury's 
conſideration, upon the ballance of the evidence. 


For, with ſubmiſſion, my Lord, taking the evi- 
dence as it ſtands together, if that leaſe of Marcel- 
las Hall be a good lcaſe, theſe ſeveral conveyances 
we produce are ſupported and do explain that: 
He 3 four acres, which are the lands that 
are afterwards conveyed to Fox, which is mentioned 
in the deed of his ſurrender to * een Hilly- 
Bank, and that was the boundary of the four acres ; 
but what becomes of the other ſeven acres and an 
half ?-they have given no account of it hitherto. 
But ſurely, my Lord, upon that firſt ſurvey, I take 


it, chere is a ſtrong evidence concurring with our 


aſſertion : For that ſaith, the ſouth boundary of the 
Dean's Lynches is Wall-marſh. Now then, if there 
be ſeven acres to go forward from thence, that juſt 


- reacheth up to Cock-bill; and all the other bounds 


9 71 concur with ours: and upon the peruſal of 
the ſurvey, which it is conſented to on both ſides 
the Jury ſhall have with them, I believe they will 
be ſatisfied our bounds and that agree. Upon the 
whole evidence I ſubmit it for the Defendant. We 
have done, my Lord. 22 $2 

Mr. Att. Gen. Only I would ask Mr. Sutton a 
queſtion z whether the bill and anſwer now given 
in evidence, were not given in evidence at the laſt 


trial ? f 


Surton. Yes, it was. 
Mr. Att. Gen. And yet the verdict went for us 


then, as I hope it will now. 


I. C. J. Have you all done, Gentlemen? Will 


ou ſay . any thing for the Plaintiff ? b 
2" Mr. Williams. No, my Lord, we will leave it to 
your Lordſhip and the Jury. | ma” ar 
I. C. J, Then, Gentlemen of the Jury, this evi - 


dence has been very long: I think the trial has held 


us as long as any cauſe that ever happened in eſt- 
minſter - hall, of this nature; I mean, except one, 
theſe many years. I think we meet with but one in 
all our Books, that held near ſo long: That indeed 
was rather ſomething longer, the famous Cauſe of 


Coli, in this Court; but beſides that, I never heard 


af a Caufe of this length before. 05 
But, Gentlemen, it is a Cauſe of value, and a 


Cauſe of great weight and conſideration: It hath 


depended in the evidence of it, upon abundance of 
circumſtances, ſo that it may be impoſſible for me 
to remember all the evidence that hath. been given. 
But as near as I can, I will give yay what aſliſtanee 
Lam. able, in recollecting what has been ſaid on 
both ſides. Some of you I have obſerved have taken 


notes, and that will ſave me and you ſome trouble: 


I will-give you a ſcheme fairly of that which is the 
queſtion. Aud it will be very much more eaſy to 
you, becauſe you have had @ view of the matter, 
than can be thought I can make it by any direction 


of. mine. Nenn 


The queſtion in ſhort is, Whether ſeven acres 


and a- haff of land, now built upon to a very great 


value, as the witneſſes lay, 2000 4. a year, lying 
on the caſt ſide of the lane, that is called by the 
name of Fox's lane, betwixt that and the mill, cal- 
led Ratclif- mill, be part of the marſh that former- 
ly bejonged. to the Family of the Szephins's ;. or 
whether or no that be not part of the Dean and 
Chapter of Pauls Ioheritance. If it belong to the 


Dean and Chapter of Pau w then the iſſue is with 
7 8 N 


the Leſſor of the Plaintiff: but if it be the Inheri- 
tance of the S/epkins's, and part of the marſh- land, 
and was ſo according to the ancient boundaries, then 
the iflue is with the Defendant. 

The Plaintiff comes and ſhews for his title, 5ſt, 
that this was all along enjoyed under the Church of 
Paul's leaſes. Knowles, who formerly did receive 
the rents of the very thing in queſtion, till (77) be- 
fore this queſtion, ſays, in his teſtimony, he re- 
ceived them in the right, and on the behalf of 
Mr. Neale, who claims by leaſe from the Dean of 
St. Paul's. 4 

That is not ſufficient to maintain his title, but 
they come and ſhew the original; and in point of 
time 5 H. 8. they ſay that one Dean Colle: made a 
leaſe of the lands in queſtion, for 45 years. And 
to prove this, a Book is produced to you, wherein 
there is a ſhort Entry made, which takes no notice 
at all of apy thing more, but that there was ſuch 
a leaſe of a, mill in Shadwe/!, with the appurtenan- 
ces. But upon their producing that Writing, it is 
found to be a paper Writing; and there was an ob- 
jection, and a material one, made upon the ſace 
of the thing itſelf: For there were two places that 
ſeemed to be ſuſpicious, as made directly to humour 
an evidence of ſuch a leaſe in 5 H. 8. having Dr. 
Callet's name inferted, who happened to be Dean of 
Paul's at that time: Whereas Nowell was original- 
ly the name that was ſet there, with the ſame hand 


| that the other part of the Writing was. Thereupon 
it came to be enquired into, how it, came to paſs 
that Nowel/'s name was ſtruck out, and Gollez's put 


in. That ſeemed to inſinuate, as if this was con- 
trived on purpoſe to ſhoar up an evidence, and hu- 
mour the time. For it could not be imagined that 
Nowell ſhould come to be Dean when that leaſe was 
made, who was not Dean till ſo long after, in ; 
Elizabeth's time, as I take it. 
tion met with this Book alone,” it would have made 
the evidence lame, and they would have been thought 
to have ſet an ill leg forwards, But to take off that, 
they come after and ſhew a parchment ſcroll, which 
takes notice likewiſe of ſuch a leaſe : And their Of. 
ficer, Spencer, ſays he has ſeen that ſcroll m 

years, and fo it could not be a new thing for this 
purpoſe. It is an old rental, or ſome ſuch thing. 
in time, in ſome ſhort time after, where is mention 
made of a leaſe by Dean Collet, 5 H, 8, for 45 
years; which humours the time exactly, and ſup- 


ports the credit of the other evidence. This is that 


they give as an anſwer to that objection. It might 
be a miſtake as to the name, but this will ſhew that 
it was not a contrived matter for this purpoſe. 

Ibe next piece of evidence they go to, is 5 Ed, 6. 
and for that time they come and produce leaſes, 
thoſe that are at leaſt in law evidences of leaſes; and 
thoſe are the Church-Books, ancient Books that 
have been always read and allowed for evidence. 
And thereby they ſhew that one Dr. May, then 
Dean of St. Paul's, viz. 23 Feb: 5 Ed. 6. did let the 
lands in queſtion to Jaan Hall and Marcellus Hall; 
and he let it as the Dean and Chapter of Paul's 
lands, for 45 years, at the rent of 10 J. a year. 

Then they tell you in the zd and 3d of Pbil. 
and Mar. 10 Dec. one Dean Fecknam takes notice 
of the former leaſes, and lets it to Marcellus Hall, 
and that is for go years; wherein there is the old 
rent taken notice of, and ſome increaſe made: And 
there is in that leaſe a covenant to repair the mill, 
and that has given a riſe 40 ſomething that makes 
part of the preſent queſtion, which they that are for 


the 


Now had this objec- 


1684. 


the Defeudant, call n licence co remove the mill. 
You, Gentlemen, will have the Dceds with: you, and 
are to judge of them. | . 


Thee leaſes from 3 H. 8. to. this Dean Feeknams: 
are only leaſes made for years; and by reaſon of 
thele leaſes: for years, and the long leaſe which they; 


pretend to, the Defendant's Counſel inſiſt upon it, 


that they could not be let in tu controvert the Plain- 
tiff 's title ; for the laſt leaſe for 126 years, from 
Stepkins to Hall, expired in time but in the year 
1680. | > et 
Now ſay the Plaintiff's Counſel, (and they pro- 
duce that which is very. material in the Caſe) 5 Aug. 
1636, this was then let to one Mary More, the 
relict of one Adrian More, fot merly the allignee 
the leaſe that came from Dean Fecknam to Marcei- 
In Hall. And there, inſtead of continuing it a 
leaſe for years, he lets to Mary More, in cunſidera · 
tion of the former leaſes, and turns it into an Eſtate 
for. three Lives. So far then was the Dran of Paul's 
from apprehending himſelf to be but Leſſee for 
years, that he takes upon him to create freeholds, 
which only he that has the inheritance can do. 

They go on further, and tell you, that in 1640, 
the ſame Dean of St. Paul's, ſhe having ſold her 
intereſt to one ¶ bittoick and Winterburn, there is a 
new Eſtate made to them for three Lives, Theſe 
continue in poſſeſſion under that leaſe, till Mr. Neale 
purchaſed in their intereſt: and his Grace of Can- 
terbury, then Dean Sancroft, he made another leaſe 
to the ſaid Mr. Neale for three lives; and there is 
a great increaſe of rent, 80 J. during the life of one 
of the former ſurviving Lives, and then to 100 /. 


Then comes the leaſe made to the naw Læſſors of the 


Plaintiff, by this reverend Divine that is here, now 
Dr. Stilling fleet, the pteſent Dean of St. Paul's at 
yeatly. 240 l. And this is the ſubſtance of the evi- 
dence firit given by the Plaintiff, for his title 
which is underneath that laſt leaſe of Dean | $/i/ling+ 
fleet, which they ſay is a good title: and in: caſe it 
doth appear that the lands are the inheritance of the 
Dean of Paul's, it is not controverted by the De- 
tendants,. but that the Plaintiff muſt have a verdict 


__,» Bur fay they which are for the Defendants, this is 


not their inheritance, but the Defendant's ; and to 
prove their objection, they produces abundance. of 
deeds, of which, as well as 4 can, I will give you 
a punctual and particular account, - For with all the 
Faith and fidelity I can, I will give you the ſubſtance 
of what has been ſaid on both ſides. + | 

_ ., Firf, It is not to be doubted, for it is beyond 
all contradiction plain, there were 10 acres of 
marſh- lands, lands covered with water, which one 
Vanderdelſ, a Duichman, undertook to drein, and 
had an Act of Parliament made, anno 27 H. 8. to 


encourage him for his endeavours to drein it, giving 


him the one half. That Act of Parliament is pro- 
duced, and it is there ſaid to be 130 acres. 
Now you are to take notice of the boundaries of 
this marſh - land, as making the ſtate of this queſ- 
tion. The Act of Parliament bounds the marſh 
upon the Hermitage, or ſuch à mill called Graſb- 
mill, upon the Weſt. It is bounded on the high- 


way leading 19 [Ratciiff, on the North, which is 
called, Bazohkff high - way to this day: It is bounded 


to the river I hams on the ſouth ; and it is bounded 


upon the Town of Ratelif towards the caſt. 


Aſterwards, in H. Sth's time, comes in Richard 


Hill, who was owner of ſame part of this marſh, 
(Vandergeif's moiety) and de in time, 23 H. 8. be- 


- 


for great Part 'of | Shadwell. 3 


came indebted to one Salvage and another, and there 
he comes and ack now ledges a Statute to them for, 
their debt. And (becauſe I would bave you have 
all things before your view, that were done at one 
time) in che ſame year there is a mortgage made 
of the lands of Richard Hill, (among which, they 
for the Defendant apprehend, are comptiaed the 
lands in queſtion, as marſh - land, to Salvage, for the 
pay ment of thejr money :) and in that mortgage 
the ſame words are made ule of for the boundaries, 
as are in the dreining Act. 
title, they produce to ſhew, that there was ſuch an 
ownerſhip, and ſuch a mortgage. 


Then they tell you, that in 37 H. 8. the fame | 
of Richard Hill, he goes and divides ſome part of theſe 


lands, that is to ſay, eleven acres and an half, and 


that he conveys away by leaſe for 34 years, to 


Marcellus Hall; whom I name the more particu- 
larly, becauſe it is a name that has been much can- 
vaſſed, and gives a countenance to the title on both 
ſides. Now in that deed, whereby this is thus con- 
veyed to Marcellus Hall, there is no notice taken 
particularly of the eaſtern boundary to be the mill, 
or the mill-bank, or the hilly-bank. Now, fay 
they, the mill was juſt upon the point, hard by that 
place that is called now by the name of Cock-bill ; 


and ſo that boundary doth take in the thing in que- 


ſtion, the {even acres and a half, becauſe that deed 


takes notice of the mill, hilly-bank or way. . 


la the next place, they offer you this for evidence, 
that in 6 Ed. VI. the ſame Richard Hill, for 1301, 
ſells his land to Thomas Stepkins. And when it 
comes to convey the inheritance to him, it is laid to 
be under the ſame boundaries as are mentioned 
there, bounded on the hilly-bank, or mill- bank, 


eaſt ward. Now fay they, that ſheweth plainly, 


that ſtill the mill was the thing that was intended to 
be the boundary 
half of land between the mill and the weſtern bounds 
thoſe ſeven acres cannot be conſtrued to extend to 2 
mill with the appurtenances, but rather it is to bound 


upon the mill and include the lands, than to have ö 


tne lands go with the mill. | 


They proceed further and ſay, that Thomas Step- | 


kins, the fame year, did for 50 J. let this to Mar- 
celius Hall, for 128 years, at a pepper- corn rent, 
which leaſe expired but in 1680, and till nom we 
could not come to litigate that matter, becauſe. he 
had made fuch a leaſe. Burt then I am to take no- 
tice by the way, and ſo muſt you into the bargain z 


there is another boundary made there, abutting on 


the well there, called Shadwel/, and the way lead- 
ing from S hadteil to the Lynches, WI 


Aſter this they come to tell you further, that 


Marcellus Hall, 22 Dec. 2 and 3 Phil. and Mas. 
let 2 leaſe to Carter, and that was for 20 years., 
No you are to take notice, that in this leaſe of 
Carter's, there is notice taken of a mill, and about 
an acre of land thereunto belonging, very carefully 
put in. And that, ſay they, ſheweth that your 
boundary could not extend to fo much as ſeven 
acres. „Nee ; b 5 ; 
And to back that evidence, they ſhew you a cet= 
tain ſurvey, taken in Queen Elizabeth's time, con- 


cerning the manor of Stepney, which you are by 


conſent ta have with you; and you will do well to 
conſider it well in your peruſal of it. "© 
And now comes the main deed, 
dants Counſel; it falls out that you are but Leſſee 
under Marcellus Hall, who was Leſſte under us, and 


was obliged in a particular covenant, that he ſhould 


6G not 


6og 


his, to derive their 


; and there being ſeven acres and an 


Say the Defen- / 
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and one James and Stepkins too: and they 


600 - 37. The Lady Ivy's Trial, 


not let any part of this land without the licence of 
our anceſtor Steptins, who made him fuch a long 


| leaſe. But it happened he had a mind to let ſome 


t of this land to the Dean of Pauls, from whom 
had a leaſe of the mill. And accordingly he had 
a licence from Stepkins ſo to do; which, ſay they, 


is the reaſon why they come to lay claim to our 


land. This they take notice to be in time, 16 Nov. 


2 and 3 Phil. and Mar. when 1 muſt tell you by 


the way, that the firſt leaſe, pretended by them to 
be made to Marcellus Hall, is the long one, 6 Ed. 
6, by Thomas Stepkins ; ſo that Marcellus Hall came 


to be Leſſee under the Dean and Chapter, before he 


had any authority or intereſt from Szepkins, nay, be- 
fore he had any leaſe from Hill. 
Mr. Att. Gen. My Lord, if your Lordſhip pleafes 


to remember, Marcellus Hall did firſt take by leaſe 


from Richard Hill, in 37 H. 8. 


L. C. J. Pardon me, Mr. Attorney, I did not 


miſ-repeat it ; I ſay, he firſt had a leafe from the 


Dean and Chapter. 


Mr. Att. Gen. That was of the mill only — 
I. C. J. That is conteſted, and the very giſt of 
the queſtion ; Mr. Attorney, how much is compre- 
hended in that leaſe ? 

But to go on with the Defendant's evidence. 
Then in Nov. 2 and 3 Phil. and Mar. is the deed 
to Roper, of which I ſhall have occaſion to ſay more 
anon. 


In gj and 6 Phil. and Mar. comes Jaſper Hill the 
Son of Richard Hill, (the firſt owner of the land, 
and that entered into the Statute to Salvago) he 
makes a conveyance to Macheline Stepkins, Tho- 
mass widow, and Jobn Stepkins, his heir, mother 
and ſon z upon which, afterwards there is a ſurrender 
made by Marcellus Hall to Joa Stepkins, ſon and 
heir of Thomas, of four acres; which ſay they, 
was not aſſigned with the other ſeven to the Dean 


of Paul's. ; 


Then in 3 Elizabeth, purſuant to the conveyance 
made by Jaſper Hill xo the Stepkins's, there is a fine 


and recovery ſuffered ; and 4 Elizabeth, a deed to 


lead the ufes of that fine which are ro Jobn Stepkins 
and his mother, and the heirs of Jobn. Bur till 
in all theſe decds and conveyances, there is men 
tion made of the mill, mill-bank, or hilly-bank, 
or hilly-way, to be the boundaries; and likewiſe 
of Shadwell. | 
After that, they produced a bond, wherein Spinola 
is bound to Stepttins, to take off the Statute entred 
into 32 H. 8. by Richard Hill. 4 
Then 14 Elizabeth, they produce a commiſſion 
of ſewers, where notice is taken of the ſeveral land- 
holders of Vapping-marſn, who were liable to make 
ſatisfaction for any want of repairs or defects in the 
marſh. There Roper is taken notice of as a tenant, 
do infer 
from hence, that James and Roper's land is part of 
this, and was under Stepkins, and is enjoyed to this 
day under the title of the Stepkins's. 
They go on further, and tell you, that 15 EA 
Stepkins became indebted to the Crown, by taki 
a teller's debt upon him, and had a mind to ſecure 


the debt, and therefore conveys his land to the then 


Treaſurer, Attorney-General and Sollicitor-General, 
to ſecure a great ſum of money; and this land they 


would have to paſs among the reſt. 


Afterwards, 17 Elrz. the commiſſioners ſit again, 
and there is a Return made of all thoſe that were 
land-holders, the ſame named before. 

Then 7 Jacobi, was there a re- grant out of the 
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Paul's. But then in — toes. 
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Crown made to Steptins of all his land. Wherein, 
generally ſpeaking, the bounds of the lands belong- 
ing to Stepkins, are called the Mill. bant, Sc. This 
muſt, ſay they, of neceſſity take in the lands in 
queſtion, otherwiſe it is impoſſible that ſhould be 
the boundary. And they make uſe of this further 
argument: Say they, we have taken a ſurvey of all 
the lands, thoſe in queſtion and the other marſh- 
lands, from Hermitage-dock, alias St. Katherine's, 
even to this mill ; and it doth juſt humour the 
number of acres in the Act ſor dreining Wapping- 
marſh ; that is to ſay, it makes juſt 130 acres, 
an which, they ſay, plainly belongs to the Step- 
ins's. | r 
They then come to examine their living wit- 
neſſes, and they have produced them in this order 
as I name them: their witneſſes have been as they 
are in my paper. One Hughs, and. Somerly, and 
Holmes, and Barefoot, and Cope, and Holewell. 
And the ſubſtance of what they fay is this : The old 
woman, Barefoot, ſays. ſhe has known the 'place in 
queſtion, theſe threeſcore and odd years; ſhe re- 
members well the ſituation of it, and that the water 
drove another mill firſt, and did not come near 
to Fox s- lane by a quarter of a mile, but run more 
to the North. And this land, ſhe ſays was always 


' reckoned to be Stepkins's, and ſhe never knew any 


one have any thing to do there but they. And in 

as much as there was ſome diſcourſe concerning a 
well; ſhe ſays, ſhe doth remember there was a well 
between Fox g- lane and the mill, and that was half 
a mile off Fox g. lane, and was called Shadwell. 
She remembers it ſo well, that if there were as many 
wells as there are in the glaſs window before 
you, that was the right well, and there was nos 
other well called 8 ell, but that. 

Then Hugbs tells you, he remembered the land 
before it was built upon, that at common ordinary 
tides, the water uſed to come up to Fox s- lane, and 
3 tides, over it; but the land has been raiſed 
much higher ſince that. 

Then Cope, he gives an account of his knowing 
it above threeſcore years ago; and he in general 
ſays, he did not know how far weſtward the water 
went that drove the mill; but Fox g. lane, he ſays, 
was the way from North to South, weſtward of the 
mill, and he knew not any way eaſtward of the 
mill but Fox's-laxe ; for Cock-bill is eaſtward of the 
mill. And much like to this was the teſtimony of 
the other witneſſes ; which — done, they con- 
cluded with the evidence of the ſurveyor Holewell, 
about the admeaſurement. And this, as I remem- 
ber, or can recollect, is the evidence of the Defen- 


dant's ſubſtance, before the Plaintiff 's reply. 


And then as to that which was offered by the 
Defendants, as evidence of the boundaries, the 
Plaintiffs give this anſwer; and it is that which 
will be the pinching queſtion in this Cauſe to all 
eternity: Whether or no, Mill. bant, or Mill-bill 
or the Filly way, or whatſoever elſe it is called in 


+ their 3 be not that which is now called 
Nera. : hs 
© © "Say they, Firſt, by your own evidence, (that ſame 


ancient ſurvey that you produced, and which, by 
conſent, you Gentlemen of the Jury are to have 
with you ;) there is notice taken of 130 acres that 
belongs to the marſh ; there is notice taken of the 
Lyncbes, as belonging to the Dean and Chapter of 
of the back- 
ſide of the leaf, (ſo we call the ſecond fide, for 
diſtinction ſake) you will find this taken * 
os W 
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which faid marſh doth bound un the lands hereaf- 
ter mentioned on the eaſt, And what are the lands 
\ thereafter mentioned? Theſe you will find; Lem, 
holden by the Dean and Chapter of Paul's, one 
meſſuage, called Derrict- hill, another tenement 
called ſo and ſo, and ſeveral orchards, gardens, 
ponds, Qc. and a water · mill thereunto belonging. 
So that there was on the Eaſt part of the marſh- 
land, orchards, gardens, a meſſuage, a tenement, 
waters, ponds, fiſhings, and a mill, and ſeveral o- 
ther things. Now if in caſe the Eaſtern boundaries 
of the marſh came up to the mill you ſpeak of, how 
comes it to paſs, that you yourſelt in your own ſur- 
vey, make the Eaſtern bounds to be upon theſe lands, 
and all theſe belonging to the Dean and Chapter 
of Paul's. And when they come to read the par- 
ticulars of what belonged to the Dean and Chap- 
ter, that ſurvey bounds to the Dean and Chapter's 
land upon the marſh-· land. You that have been 
upon the view, may the better underſtand it; and 
you ſee the Eaſtern part of the mill was the waſte 
ground, and made a lane to carry down ballaſt, as 
the witneſſes ſay. This doth juſt humour all the 
old boundaries. ER | 

Nay, to ſhew that this is really fo, they ſay, that 
in time, in the year 1615, there was an action com- 
menced before my Lord Chief Juſtice Coke, when 
he fate in this Court, wherein this controverſy aroſe. 
Fox; who was as well tenant to the Dean and Chap - 
ter of Paul's, as he was to Stephins, he comes, and 
he builds upon that old wall, called Wall- marſb- 
wall, which begot a conteſt betwixt Stepkins, who 
was the anceſtor of my Lady Ivy, and this Fox; and 
upon that conteſt this was the queſtion, Whether 
there had been any incroachment upon the marſh? 
Not but that the wall was reckoned, even by Step- 
tins, to be the boundary, though running; as S/2p- 
kins ſaid, twenty foot into the Eaſt part of the 
marſh; and there Steptins was non-ſaited; After- 
wards it came into the Common-Pleas, and there 
there was a verdict, whereby it was ſettled, that 
the whole wall belonged to the Dean and Chapter 
of Pauls. | 1 

But dfterwards Mts. Moor, the Leſſee of the 
Church, would nat be quiet with this, but exhibits 
a bill againſt Jobn Steptins, and others, and to ſet - 
tle the — becauſe he pretended incroach- 
ments upon his ground: they therefore require him 
to aſcertain the matter upon his oath. He in his 
anſwer confeſſeth, he had heard of the verdict be- 
fore-mentioned, but knew nothing of it himſelf ; 
but when he comes to ſet forth the boundaries, he 
is ſo far from takirig notice that the boundaries take 
in the lands in queſtion, that he tells you there was 
an ancient bank, which was the ordinary bounds be- 
tween his land and the land of the Church; and this 
is a high-way, a common high-way, But it was 
true, as he believed, they had incroached, though 
ſuch a verdi& and nonſuit were obtained by them. 
Not that ever he pretended to any thing on the Ea- 
ſtern part of that paſſage or bank, called Fox s- lane; 
but he pretended to twenty foot on the weſtern part 
of it, as an incroachment. 

They ſay further too, that notwithſtanding all 
this, Jobn Stepkins was not ſo confident of his title 
ro even thoſe twenty foot on the weſt fart; but 
that he comes and makes a bargain with another 
man: I will let you this Eaſt part of the marſh-land, 
and if I recover any of the wall, you ſhall pay ſuch 
a rent for it; but if not, you fhall hold it as you 
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did before. So jealous he was of his title, even to 
that which he thought was incroached upon. 

And they fix it thus, to humour and explain the 
particulars mentioned of orchards, ponds, gardens, 
Sc. for here were a great many ſluices and cuts for 


the water to be received in, and fo all may well be 


comprehended under the name of a mill with the 
appurtenances; and that they ſay goeth a great 
way in the queſtion. You are wy conſider of it, 
Gentlemen. e 

Then they further ſhew, that whereas the other 
fide ſurmiſe the boundary to be Shadtell, which 
they would have to be placed a great way higher, 
by the place called Cocł- bill; here comes an old 
man that tells you, he knew the place ſixty years 
go and above, and there was no other well called 
Shadwell, but that which was where the Church 


now ſtands, and that is on the Weſt part of For- 


lane. Now I muſt tell you, upon the evidence it is 
pretty ſtrong, becauſe he gives ſuch an account of 
it that it was bricked over, and a common well to 
all People, which muſt make the thing very noto- 
rious ; and he never heard of any other well called 
Shadwell. It is true, there might be a ſpring on 
the one ſide of this ground in queſtion, and the other; 
E have heard the evidence on both ſides, I muſt 
eave It at large to you. SO IE | 

Then to make the thing more plain, they offer to 
you that this was a tide-mill, . and not as the Defen- 
dant pretends, an overſhot - mill; and that is noto- 


riouſly plain it is ſo, and it is againſt ſenſe it ſnauld 


be otherwiſe. Here was one that wrought at the 
mill, and his father before him, ſixty years ; nay; 
it a that to have water to drive an overſhot- 
mill in that place; muſt drown the whole level, be- 
cauſe it muſt be raiſed ſo much higher than the 
wheel; and if ſo, that ſtands higher than the place, 
were it raiſed never ſo high, of late called Fon = 
lane. But there were tides that came within twen- 
ty foot of it; and you muſt give me leave to tell 
you, I underſtand ſo much of it, that a: tide-mill 
is never ſuffered to have the water juſt ſwim up and 


back again; but they have cuts to retain the water 


a while, that it may go the eaſier off. And fo 
the great number and length of the cuts and ponds, 
and ditches here, were but only receptacles and ba- 
ſins to receive the tide, which did not riſe (as they 
tell yauh _ wo rm ts half the er. The 
nature of the thing it ſelf ſpeaks againſt what t 
would have it 2 2 Da the Far 
ment, they have called five or ſix, or more witneſ- 
ſes, that have known it all along ſo to be: And yet 
this I apprehend, the other ſide take to be their moſt 
material point to make it marſh-ground.. ; 
But the Counſel for the Plaintiff ſay this further 
to you: They have a furvey taken in Oliver's time, 
which they produced, but were oppoſed. by the 
Counſel of the other fide z and I muſt confeſs I did 
wonder to hear the objection, that. it was ſtrange this 
ſhould be ſurveyed as Dean and Chapter's lands, in 
a time when there were no Deans and Chapters; 
whereas it was ſurveyed as that which was ſo, while 
there were ſuch things as Deans and Chapters, and 
it was in order to be fold as ſuch. And upon my 
word, if the lands of the Dean and Chapters Inheri- 
tance, were no bigger than the Defendant would 
have them, there was a round ſum paid to 


the State for the mill only. But alas! you have a 
witneſs that tells you (there being in the ſurvey men- 
tion of one Craven) that there was a Craven on the 
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faſt part of the ground, that had a large orchard 
and 3 and ground. And upon this purehaſe 
made by Winterburn, who was Leſſee of the Church, 
the Plaintiff's Counſel do raiſe a very conſiderable 


argument, that this was the Church's Inheritance: 


For, ſay they, Why ſhould Minterburn, that had 
a leaſe in being, which would have continued him 
to be ſure in poſſeſſion, and that too before all theſe 


houſes were built, (for they talk all the fine houſes 
were built ſince the King came in) give 9500 J. for 


the Inheritance under the title of the Dean and 
Chapter, if he knew (as he muſt if he had the long 
leaſe in his poſſeſſion, and ſo Knowles ſwears he had) 
it was not theirs ; and he himſelf had a leaſe for thir- 
ty years to come, under a trivial rent of a pepper- 


corn. Eſpecially conſidering that thoſe times ſold 


lumping penny-worths of other Peoples lands. 
But then they come to the laſt point of evidence, 
and that you muſt very narrowly obſerve and weigh. 
Say they, becauſe you depend ſo much upon Car- 
ter's leaſe, which takes notice of ſuch and ſuch 


boundaries; and alſo that of Koper, which you 


pretend to be made at ſuch a time, theſe we ſay, 
are forged. © And for it they give this evidence. 
The firſt part is a natural legal evidence, and a 
proper evidence in things of this na ure, to detect a 
forgery; an cvidence that we learn out of our Books 
of Law, and it is an argumentative one. If you pro- 
duce deeds made in ſuch a time, when, ſay you, 


fuch titles were uſed, and ſuch prefaces made to 


them in their preambles, when indeed there were no 
ſuch titles uſed at that time, that ſheweth your 
deeds are counterfeit and forged; and not true deeds, 
And there is Digitus Dei, the finger of God in it; 
that though the deſign be laid deep, and the con- 
trivance ſculk, yet Truth and Juſtice will appear 
one time or another: and though they may put 
ſome gull upon Juſtice for a while, yet it will in 
time be diſcovered, to the confuſion and ſhame of 
the Undertakers. Say they, you have taken won- 
derful care to have both deeds carry the fame flou- 
riſh at the top of each of them, you call Philip and 
Mary Ring and Queen of Spain, and both Sicilies; 
and you put Burgundy in the ducal ſtile; before Mil- 
lan: This is the language of both deeds, but that 
ſne weth them not to be true deeds, that carrieth 
forgery in the very face of it; for Philip and Mary 
never came to write themſelves King and Queen of 
Spain and Sicily, till Trinity Term, in the fecond 
and third years of their Reigns; whereas your deeds 
bear date in November before. Till Trinity Term 
Naples was a Kingdom, and they were but Princes 
of Spain and Sicily. And beſides, they uſed always 
before that time, to put Millan among the Duke- 
doms firft before Burgundy. 1a 

For inſtances and proofs of this objection, they 
ſnew you the titles of the Acts of Parliament in 
that year, in Ofober, November, and December; 
they ſhew you the fines levied in Hillary Term, and 
Eaſter-Term, and Trinity-Term; till which Term 
the Records of the Kingdom, of Fines and Recove- 
ries, bore all the old ſtile; and ſo do the Convey- 
ances enrolled and not enrolled of that time. And 
with great bravery they challenge the Defendant's 
Counſel to ſhew any one Conveyance or Record 
(except thoſe of your own making) that is other- 
wiſe. And as a further evidence they fay, we 
have ſome lcafes entered in our Books, and fo not 
purpoſe, which have no other 


than the old ſtile of the King and Queen. 
And in truth this is a material evidence to prove 
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theſe to be forged deeds: and it is made the more 
material by this circumſtance, which Mr. Attorney 
was pleaſed to mention; and that is the notice they 
had from Mr: Neale's bragging of this very objec- 
tion to their deeds, and yet they ſhould not come 
prepared to give it an anſwer. And I muſt deal 
plainly with you, that very one thing makes it an 
objeclion of very great weight and moment. 

Bae ſtill, ſay they, beſides all this evidence we 
ſhall go a ſtep further, and evince the likelihood 
that theſe deeds ſhould be forged ; for your client, 
the Defendant; is apt to forge deeds. And to prove 
that, we produce this evidence. 

Firſt of all, Sir Charles Cotterel gives you an ac- 
countof a long ſtory which doth not only reach the 
Defendant, my Lady I, but it looks very bad 
upon my Friend Sutton too; who, if Sir Charles 
Cotterel ſwears true, is a very knave. Now Sir 
Charles Cotterel, though he does not ſwear he ſaw 
her forge the mortgage ſhe pretended to from Sir 
William Salkell, yet he gives a ſhrewd evidence to 
make it untowardly ſuſpicious: For he tells you 
upon Sir William's death, my Lady Ivy was ſo far 
from pretending to any debt from Sir William, that 
upon accounts ſtated between my Lady and her, ſhe 
was indebted to Sir William 961. which upon her - 
parting from her huſband, and being under great 
want, Sir Hiliam had lent her, beſides his relieving 
her otherways: And, ſays Sir Charles Cotterel, I 
was preſent when ſhe took 4.4. more of my Lady 
SalkelPs money, and then acknowledged herfelf to 
owe my Lady 100/. After this, my Lady Ivy, with- 
out the ſeeking, or intreaty of Sir Charles Cotterel, 
comes to him, and, ſays ſhe, Does not my Lady 
Salkell owe you money? Yes, ſaid he, ſhe does, four- 
ſcore pounds; but I live in her houſe, and can ſoon 
eat it out in rent. But, ſays my Lady Ivy, ſhe has 
a mind you ſhould have the houſe made as a ſecu- 
rity to you. Good now, how comes my Lady 1vy 
to be ſo concerned for Sir Charles Cottere!'s ſecurity, 
when he was not concerned for himſelf ? Nay, and 
why ſhould ſhe be ſo earneſt to have him have a 
ſecurity upon that houſe, which, if it were true, was 
mortgaged before to her ſelf. If her mortgage 
were a true one, this practice carrieth no great face 
of honeſty or vertue in it, I muſt 2 1 
muſt crave leave to make that obſervation by the 
way. Ay, but into the bargain, when Sir Charles 
Cotterel yielded to her importunities, Mr. Suttan is 
the man that muſt be intruſted to draw the Writing, 
and to that purpoſe muſt ſee my Lord of Salybury's 
leaſe, who is the head landlord. What needed that? 
I ſuppoſe it was recited in my Lady vy's mort 
before: But he muſt take notes out of it, forſooth; 
to make over the leaſe and houſe as a ſecurity to Sir 
Charles Cotterel for 80 l. and when it is brought as 
ſuch, knowing no otherwiſe, Sir -Charles Cotterel 
takes it; and they two, my Lady Ivy and Sutton, 
are witneſſes to it, What it proved afterwards you 
hear, an abſolute deed of ſale; and yet all this 
while my Lady Ivy (who, as Sir Charles Cotteret 
underſtood it, was indebted 10017. to Sir William 
Salkell) has a debt of 15001. owing from Sir Wil- 
liam, by mortgage to her on the ſame houſe. 

Sir Charles Cotterel. My Lord, I am ready to 
make it all good. | 

L. C. J. Firſt of all, I ſay, it was not well done. 
if there were ſuch a ſecurity for 1500/1. to perſuade 
Sir Chars to accept the houſe as a ſecurity for his 
fourſcore pounds, withour telling him of the prior 
mortgage. Then it is ſtrange, ſhe ſhould gy 
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her ſelf indebted 100 l. upon her taking the 
— pounds from my Lady el if ſhe had fo 
rreat a ſum owing her. And what a ſlovenly an- 
fires is that given by the Counſel for my Lady oy, 
that ſhe and others were called upon for nine years 
diet? Whereas Sir Charles Cotterel ſwears, ſhe own- 
ed her ſelf upon the account indebted 100 /. and there 
was no bartering for diet; but that ſhe had gratis 
for three quarters of a year after Sir William's death, 
as ſhe had it ſeveral times before. 

And now, while it is in my memory, I would re- 
mind you of one thing more before we come to the 
other witneſſes, there 1s a thing that to me cramps 
this buſineſs very home upon my Lady Ivy: How 
comes it to paſs my Lady Zvy ſhould be ſo wonder- 
ful kind to my Lady Sa/ke/Ps daughter, as to part 
with 1500 l. fo ſecured, to have the houſe ſettled 
upon her, without any conſideration in the World 
that I can hear of? That is ſuch a melting piece 
of kindneſs, that they would do well to find out 
ſome flam to authorize it. It ſeems upon Sir Charles 
Cotterel's deſite to fee this pretended mortgage, and 
its being brought him by my brother Ve, who is 
now dead, ſhe was wonderful careful that he ſhould 
not ſee the witneſſes to it, it was ſo precious and 
tender a thing : But, alas! it is all melted down and 
gone of a ſudden, without any conſideration at all 
whatſoever; and ſhe can readily join with Sir 
Charles Cotterel to ſettle this upon Mrs. Duffett, the 
Lady SalkelPs daughter, and enter into bond not to 
diſturb the enjoyment. 

Then there comes another evidence, and that is 
the Gentlewoman Mrs. Duffert, who it ſeems they 
would have to be a looſe ſort of creature; but me- 
thinks ſhe has a good round oath upon her tongue: 
for ſhe does directly ſwear that ſhe was preſent, and 
ſaw Mr. Duffett her huſband forge that very mort- 

Sir Charles Cotterel ſpeaks of ; that my Lady 

directed it, and gave her order to put ſaffron 
in the ink to make it look old; that ſhe ſaw him 
writing in a parchment, which he told her was Glo- 
ver's leaſe, and other things, and all for my Lady 
Toy. Nay, ſhe tells you my Lady Ivy was ſo ex- 
traordinary an artiſt at the managing of ſuch an af- 
fair, that this maſter workman, Duffett, was not ſo 
dextrous at it as ſhe; for he could not write the 
firſt great Letters of the names that were to be put 
to the forged deeds, but ſhe did that her ſelf, and 
the reſt he did. How far ſhe is to be believed, I 
muſt leave to you; you hear what is objected againſt 
her about the frog in her belly, and I do not know 
what; whether that will take off the credibility of 
her teſtimony, I leave to you. She doth give a very 
free and large account how they uſed to order their 
matters to make the ink look old, (as I aid) they 
put ſaffron in it; then they rubb'd the outſides 
of the deeds in dirty windows, and after that uſed 
to Jay them in a balcony for the rain to come upon 
them in the nights, and to dry them in the ſun, or 
by the fire, to ſhrivel them up. And this ſhe ſays 
was their method, and proceſs they uſed; All which 
the Plaintiff's Counſel urge, to ſhew the probability 
that theſe deeds of theirs are forged. 

Then they tell you, which is yet ſomewhat more 
to ſtrengthen her evidence, there is a woman, that 
tho” ſhe ſpeaks out of Mr. Duffeti”s mouth, and 
that can be no evidence againſt my Lady Ivy, yet 
ſays, ſhe received from him a parcel of Letters, 
.which are ſworn by Sir Charles Cotterel to be all of 
my Lady Hoy's own hand-writing ; which Letters 
þave been read to you : and they ſhew a great fa- 
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miliarity between my Lady ' Foy and Mr. Duffets,- 
a great care and concern for the promotion of this 
Duffett, the Gentlewoman's huſband ; and of ſome 
deeds that were likely to be thought new and ſuſ- 


pected. And ſhe tells him at the latter end of 


one, that ſhe is ſollicitous till the trouble be over: 
= ſhe was reſolved to ſet on foot Sir William Sal- 
els mor:gage, and if that thing did go well, he 
ſhould have half, - 
That ſupports the credibility of the woman's te- 


ſtimony: But beſides that, there is another thing that - 


looks very untoward, becauſe Mrs. Duffet doth. 
directly ſwear, that out of the 10007. paid my Lady 
Toy by Sir Charles Cotterel, 200 l. was paid and gi- 
ven to her huſband, and Mr. Sutton forſooth, had 
200 l. more: For what ſervice, I wonder, muſt my 
Lady Ivy be fo liberal to Mr, Sutton and Mr. Duf- 
fett? Let Mr. Sutton ſhuMe, and rouſe himſelf as 
he pleaſeth, it will ſtick upon him; and I muſt 
confeſs it looks untowardly, his getting my Lord 


of Saliſbury's leaſe to pick notes out of it, and then 


to have ſuch a mortgage trumped up in this man- 


ner. It is very rank, I aſſure you. 


This is tHe ſubſtance of the evidence that has 
been offered by the Plaintiff, to prove, and induce 
you to believe theſe deeds forged. 

Now in anſwer to this, they on the other ſide 
would offer, that Sir Charles Cotterel's evidence is a 


ſurprize upon them: They ſay they have ſuch a 


Writing, and ſuch and ſuch deeds, Clover's leaſe; 
and Sa/kel”s mortgage; but they are not p 

to give ſuch an anſwer as they would have done, 
had they had notice. Here has been likewiſe greas 
ſtruggling and ſtriving to have the verdict read to 
overthrow Mrs. Duffett*s teſtimony ; but that can 
not be allowed to be given in evidence between 


theſe parties. Then they would have read her huſs 


band's oath, he being dead : but that is no point of 
evidence at all neither; for in caſe the man were a+ 
live, it would not be evidence what he ſhould have 
heard his own wife ſay. If both of them indeed had 
been heard together, and teſtified againſt my Lady 


Toy, it had been good evidence; or they both - 


might have teſtified for her. But by the Law the huſ- 
band cannot be a witneſs againſt his wife, nora wife 
againſt her huſband, to charge them with any thing 
criminal, except only in caſes of high-treaſon. 
This is ſo known a common rule, that I thought it 
could never have born any queſtion or debate. 
This is the ſubſtance of the evidence on both 
ſides, as near as I can recollect it; ſave only that 
which indeed I ſhould have mentioned before, the 
Defendant had produced an exemplification of a 
verdict obtained the laſt Michaelmas- Term. To 
which they for the Plaintiff anſwer, We were not 
then prepared to anſwer your deeds, which were very 
new, ſurprizing and unexpected to us: We have 
now given new evidence that we never gave then, 


and it was a verdict obtained by ſurprize: We now 
ſhew our boundaries better than we could then; 


and fo that they make to be the reſult of the whole 
matter. 


Now upon the main, after this very long evidence, 


tho the Caſe has been darkened as much as ever any 
Caſe could be endeavoured to be; and tho? the 
event of it be a matter of conſiderable value, yet 
the matter of fact is as clear as the ſun at noon- day; 
and a plain point of fact it is, and muſt depend 
upon. If we do admit all their deeds to be good 
deeds, without any conſideration of the forgery, 
pro or con, yet if 1 mill- ponds, ditches, orchards, 
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„ Se. can be taken to be ſeven acres; then 
the boundaries upon the mill or hilly-bank, which 
may well be Fox's-lane, that will anſwer both the 


deeds of the Plaintiff and of the Defendant. And 


tho? never ſo many houſes be built upon it, it will 
ſignify nothing in the Caſe. And that it is ſo, 
whereas the Defendant's ſurveyor ſwears, that 130 
acres will not be made up without the lands in que- 
ſtion ; the-Plaintiff has brought two ſurveyors, that 
ſwear there is full 1 30 acres, and more, without them. 
So you have two ſurveyors on the one ſide, and one 
on the other; and you yourſelves have viewed it. 


After this long evidence, Gentlemen, you have 


had as good an account of the ſubſtance of it, as I 


can by my notes and memory recollect. If any of 
the Gentlemen that are of the Counſel for the Plain- 
tiff, or for the Defendant, do think I have omit- 
red any thing that is material, on either ſide, they 
have free liberty to remind the Court of it. You 


are the Judges of this Fact, whether this land do 


of right belong to the Plaintiff or to the Defen- 
dant: And l leave it to your conſideration. 


After which, the Jury withdrew to conſider of 
their Verdict, and the Court aroſe. That Evening 
the Jury gave in a private Verdict before a Judge; 
and appearing the next morning at the Bar, were 
called over, and demanded if they did abide by the 
Verdict they had given the night before; to which 
they anſwered, Yes: which being declared by the 
Secondary to be for the Plaintiff, the Jury were dil- 
charged. 

Then a motion was made by the Plaintiff's Coun- 
ſel, that ſeveral dceds produced by the Defendant, 
that were detected of forgery, might be left in 
Court, in order to have them purſued, and convict- 
ed of the forgery. The Court, upon debate of the 
matter, and the Plaintiff's Counſel declaring they 
would proſecute an Information of forgery, the 
deeds of the 14th of November, and the 22d of De- 
tember, 2 and 3 Philip and Mary, were ordered to 
be left with the Clerk of the Crown till further 
Order, and in the mean time the Plaintiff to have 
Copies of them from the Clerk ; and by Rule of 


Court a Trial at Bar is ordered in Michaelmas Term. 


| | In Trinity-Term there was an Information againſt 
Lady Ivy for forging and publiſhing the ſaid two 
Indentures, as follows. 

Rex verſus Ivy. 


Information againſt the Lady Ivy, for forging and 
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and publiſhing two Indentures, Trin. 36 Car, 
Secund. Rot. 48. | 

ſſ. Uod Theodoſia Bryan, de, &c. alias dict 

| Theodoſia Ivy, de, &c; vid. die anno, &c. 

Vi & Armis, &c. apud Weſtm. in Com. Midd* 

ex ſuo propr. capite & imaginatione ſubtilit* falſo 

& fraudulent” fabricavit & fecit & fieri & fabricari 


cauſavit quoddam falſum factum continenꝰ materiam 
ſequen* videlicet, This Indenture made the 13th 


Day of November, in the 2d and 3d year of the 
| Reign of our Lord and Lady Philip and Mary, by 


the Grace of God, King and Queen of England, Spain, 
France and Ireland; Defenders of the Faith, Arch- 
Dukes of Auſtria, Dukes of Burgundy, Milan, and 
Brabant; Counts of Haſburgh, Flanders and Ty- 
rol : Between Marcellus Hall of Radcliff, miller, on 
the one Part, and Richard Roper, Citizen and Sal- 
ter of London, of the other Part, witneſſeth, &c. 
prout per pred* falſum & controfact' factum ple- 
nius liquet & apparet Quodq; pred* Theodoſia Bry- 
an alias dict Domina T. Ivy poſtea, ſcilicet die, anno, 
&c. apud, &c. ſcient' ſubtilit & falſo pred' falſum 
& fabricatum factum publicavit & publicari cauſa- 
vit ut verum factum pred' Marcelli Hall ſigillat' & 
deliberat' p. prefat' M. H. ubi revera eadem T. B. 
alias dict Domina T. I. adtunc & ibidem bene 
ſcivit & intellexit dictum factum fore falſum con- 
trofact' & fabricat' Anglice Forged, & non fuiſſe 
factum pred' M. H. nec p. ipſum ſigillat* & deli- 
berat' Et ulterius pred Coron' & Attorn' dicti 
Dom' Regis pro eodem Domino Rege dat' Cur? 
hic intelligi & informari quod eadem T. B. alias, 
&c. die & anno ſuprad* &c. vi & armis, &c. 
apud, &c. ex ſuo proprio capite & imaginatione 
ſcient? ſubtilitꝰ falſo & fraudulent' fabricavit & fecit 
& fieri & fabricari cauſavit quoddam al* falſum 
factum continen* materiam ſequen* videlicet, Thi 
Indenture, made, &c. prout per pred” *ult mentio- 
nat* falſum & controfactum factum plenius liquet 
& apparet Et pred” T. B. alias, &c. poſtea ſcilicet 
die anno ſuprad', &c. apud, &c. ſcient' ſubtilir* 
& falſo pred' falſum & fabricatum factum ult* 
mentionat' publicavit & publicari cauſavit ut verum 
factum pred' M. H. ſigillatꝰ & deliberat* per prefat' 
M. H. ubi revera eadem T. B. alias, &c. adturc 
& ibid. bene ſcivit & intellexit dictum? ult mentio- 
nat” factum fore falſum controfact' & fabricat 
Anglice Forged, & non fuiſſe factum pred' M. H. 
nec. per ipſum ſigillat' aut deliberat' Ad grave 
dampn' ejuſdem G. B. in contempt' dicti Domini 
Regis nunc Legumq; ſuar' in malum & pernitio- 
ſum exemplum omnꝰ al' in tali caſu delinquen' ac 
contra pacem dicti Domini Regis nunc Coron' & 
Dignitat' ſuas, &c. 
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XXXVIII. The Trial of William Diſney Eſq; by the King's 
Special Commiſſion of Oyer and Terminer, held at the 
Marſbalſea in Southwark, on Thurſday, June 25. 1685. for 
High- Treaſon. — 


es | = 


a 


> AA 


N 
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rener for the County of Surrey, be- 
N ing appointed for the Chia of Mr. 
%%, before the Lord Chief Juſtice of 
England, and other his Majeſty's Juſtices ; he was 
brought before the King's Commiſſioners at the 
Marſbalſea, in Southwark, on June 21, in order to 
his Trial upon an Indictment for High-Treaſon: 
«« For printing and publiſhing a moſt vile and trai- 
„ torous Paper againſt his moſt ſacred Majeſty 
* and his Government, intituled, The Declaration 
« of James Duke of Monmouth; and the Noblemen, 
4 Gentlemen, and others now in Arms, &c.” And be- 
ing arraign'd thereupon, he pleaded Not guilty, and 
deſir*'d he might have Counſel granted him, but was 
denied; the Court telling him it was not allowable in 
capital caſes : yet upon his farther requeſt,” he had 
leave to make uſe of what Books he thought fit to 
prepare for his defence, and allow'd till the 25th. 
On Thurſday the 25th, he was brought to his 
Trial; when the Meſſenger depoſed, that having a 
warrant ſor the apprehending of William Diſney, Eſq; 
he took ſome files of Muſquetteers, and two or 
three Gentlemen to his aſſiſtance z when approach- 
ing to the houſe of one Tyrrell, a Gardener in the 
- pariſh of Lambeth, on Monday June the 15th, 1685. 
GEES twelve and one of the clock in the morn- 
ing; he broke into the apartment of Mr. Diſney ; 
where entring his chamber, he found the priſoner 
in his ſhirt, who crav'd his breeches: but the 
Meſſenger replied No, ſaying, if he had a Night- 
Gown he might put.it on. Immediately after view- 
ing his breeches, there was found a dagger in his 
pocket, and alſo ſome other things, likewiſe a brace 
of piſtols, and a great hanger in the nature of a 
Scimeter. - KS e Io | 
lis maid Mary Allett was ſuppoſed to be in bed 
with him, by realon her clothes were upon his bed: 
his daughter about eleven years of age or therea- 
bouts was ia another part of the room a- bed alone, 
The Meſſenger farther depoſed, that getting into the 
Printing houſe, he there found the Forms (as 
Printers call them) of the traitorous Declaration in 
the Pi inting- room, there being by computation 
about 750 of them printed on on e fide, and about 
five of the ſaid traitorous Declarations perfect. 
Upon the Meſſenger's queſtioning how they came 
there, he pretended ignorance, 
The evidence appearing very plain, and he ma- 


o 


king little or no defence. for himſelf, was found 


- guilty of High- Treaſon; ſentenced to be drawn, 
Vor. VII. 


» SPECIAL Commiſſion of Oyer and 


hanged, and quarter'd ; which was accordingly 
done at Kenningten- Common in the county of Surrey, 
on Monday the 29th of June, 1685, and his quar- 
ters ſer upon the city-gates. BUY 


A true and full Account given by the. 
iniſter of St. George, cancerning 

the Behaviour and laſt dying Speech 
of William Diſney Z/q; June 2946,, 
168 5. 7» 


/£'S. 


. * *. 


Etween nine and ten of the clock in the morn- 
ing, I was ſent for by the High Sheriff of 
Surrey, to officiate. as Ordinary at the execution 
the priſoner at the Mar alen. Before w 
brought out, a neighbouring Miniſter and LAG n 
the Sheriff” s motion) went into the room w Fbe 
was; when the reverend Parſon (having ſeen him 
the night before) aſk*d him whether he had cònſi- 
dered of thoſe things which he had formerly offer'd 
him; and did very pathetically preſs him that he 
would give glory to God, by a tull and ingenious 
confeſſion of his crime, intimating to him the fatal 
conſequences that might have followed, if he had 
perfected that evil work: how many mens lives 
might have been loſt in the quarrel ; whoſe blood 
he was ſo far guilty of, as he contributed to the 
increaſe of the rebellion, by his printing the traito- 
rous paper, (or words to the ſame effect.) To which 
the priſoner anſwer'd (with ſome ſigns of diſcon- 
tent) to this purpoſe ; that He hoped (ſpeaking to 
the Miniſter) he did not come to preſs him to un- 
burden himſelf now: that he had nothing to ſay, 
that might bring any perſon into trouble, and his 
time was ſhort, ſo he deſired not to be troubled a 
bout any ſuch matter; fo that few words paſſed) 
ere we parted, Finding him reſolved not to make 
any diſcovery, I only told himy I did intend-t meet 
him at the place of execution, and he thanked me. 
When he came to the gallows, and was in the 
cart, I came to him and aſked him, how he deſired 
to improve thoſe few moments of his life, that were 
yet to come; he anſwet'd, in prayer, I aſked him 
will you pray for yourſelf, or ſhall I pray for you? 
He anſwer'd, I will pray, and deſire you to pray 
for me. Whillt the executioner was preparing the 


rope, I ſhewed him the Bible, ſaying, Sir, what 


comfortable ſentence do- you. remember. out of this 
word of God for your preſent uſe? He anſwer'd, . 
Iiiiz Jeſus 
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' Jeſus Chriſt came into the world to ſave ſinners, of 
whom I am chief. And then he proceeded in gene- 
ral terms to acknowledge himſelf a great ſinner a- 
gainſt God; but affirm'd that he had made his 
peace with God, that he had confeſs'd his fins with 
Fomilicy and fervency, and had beggd God's par- 
don ; and did not doubt but God had for the merits 
of his ſon Jeſus Chriſt pardon'd all his ſins, and he 
was now under very comfortable hopes that he ſhould 
ſoon be happy, not upon the account of his own 
merits, but the merits of Jeſus Chriſt. I told bim 
this was very good, if his hopes were well ground- 
ed. He replied, bis hopes were grounded on the 
ſcriptures, which aſſured him that Chriſt died to ſave 
finners. Whereupon I recounted to him ſome other 
gracious promiſes of God to true Penitents as that 
of Ezekiel, If the wicked man turneth away from his 
_ wickedneſs, and doth that which is lawful and right, 
be ſhall ſave bis Soul alive, &c. After which he 
made his addreſs to God in prayer, that he would 
forgive bim all his ſins, and ſanRify this his afflic-- 
tion to him ; and prayed God to bleſs the Ki 
and that he may be merciful and kind to his ſubjects, 
as well as juſt to his enemies: he farther obſerved, 
how gracious God was to him in giving him this ad- 
menition, (as he call'd it) for God might have ta- 
ken him off by ſome ſudden death, or deprived 
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him of his ſenſes, and then (he ſaid) it muſt have 


been worſe with me, but now God hath given me 
time to bethink myſelf z ſo that, though the dolout 
and the ſhame of this death, having ſo many ſpec- 
tators (upon whom he look d) may ſomewhat diſ- 
compole me, yet 1 have peace and comfort within. 
Afterwards he deſired me to pray with him, which 
I did briefly, according to his mind and preſent ex- 
ample : and clofing with the Lord's Prayer, he an- 
ſwer'd every pctition deliberately, and calmly : be 
declared that he lived in and did now die in the com- 
munion ot the Church of England, which he repeated 
again in theſe words, the Proteſtant Church of 
England, After Prayer, I aſk'd him, whether he 
would fing ome part of a Pſalm ; he anſwer'd No. 
Then I aſk'd him, whether he had any thing more 
to do or ſay ; he anſwer'd, I have nothing more 
but to return you thanks for your care of me. And 
I pray God bleſs you and hear your prayers for me, 
and mine for you, and our Saviour Chriſt for us 
both. And ſo I left him going to his long home. 
This according to the beſt recollection of my 


thoughts, is the ſum, and, and as near as I can 
paſs'd between Mr. Dif- 


Andrew Neſton. 


remember, the words that 
ney and me. 
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XXXIX. The Trial of Sir Edward Hales Part. for neglect- 
ing to take the Oaths of Supremacy and Allegiance, with 
his Plea thereto, upon the King's diſpenſing with the Stat. 
25 Car. II. and the Opinion of the Judges thereupon. 


1686. 


Paſchæ, 2 Fee. II. In the King t- Bench, 


Arthur Godden Plaintiff, in an Adlion of 
debt of gool. grounded upon the Aﬀ of 
25 Car ' I. for preventing Dangers from 

Popiſh Recuſants. | | 


Sir Edward Hales, Bart. Defendant. 


9 dant after the firſt day of Eaſer Term 
1673. ſe. 28 Nov. 1 Fac. II. at Hacking- 

Hy ou in Kent, was admitted to the ot- 
fice of a Colonel of a Foot-Regiment : 

That * agar yer . 2 truſt 
under the Ring, authority from t ing. 
2 the DN ene Lela that che by the > 
of three months, next after the 28 Nov, 1 Fas. II. 


® 25 Car. II. cap. 2. An Ad for prevent s which 
may Nippon From nis . and ain 
ſon that hall bear any office, civil or military, 92 
w.chin the Realm of Iagland, c. ſhall perſonally appear 


3 


— 


minds of his 
or ſha!l have command or place of truſt from or under his Maj e 
in the Court of Chancery, or of the King's- or at the 


Five Mocly'sg 


\ 


And from thence, till the time of this action be- 
gun, he was, and ſtill is an inhabitant and reſident 
of the pariſh of Hackington. 

And the Plaintiff taking it by proteſtation, that 
the Defendant within three months next after his 
admiſſion into the ſaid office of Colonel, did not re- 
ceive the ſacrament in manner as the Act directs, 


but neglected to receive it; 


Avers, that the Defendant did negle& to take. 
the Oaths of Supremacy and Allegiance, either in 
the Chancery, or in the King's-Bench, or at any 
Quarter-Seſſions in Kent, or in the place where he 
was reſident, either the next Term after his admiſ- 
ſion to his ſaid office, or within three months after. 

And that the Defendant after ſuch negle&, ſc. 
10 Mar. 2 Fac. II. at Hackington in Kent, did ex- 
_ — a9 — ons doth, contrary to the 

tute of 25 Car. II. enti ers from 
Popiſb Reculants, Me EMI | 

; Where- 


ing dangers which 
hat every per- 

, bf . 
ourt of 
Quarter- 


Popiſh Rect For 
2 80g b. f . U. 


1686. for not taking the Oaths of Suprematy, _ 613 | 


Whereupon the Defendant at Rocheſter, at the 
Aſhzes held 29th Mar. 2 Fac. II. was duly indifted 
for ſuch bis neglect, and for executing the faid office 
contrary to the ſaid Statute. | 

And thereupon duly convict, as by the Record 
thereof appears ; whereupon the Plaintiff became 
entitled to tins 5007. as forfeited by the Defendant. 

The Defendant pleads, that the King within the 
three months, in the declaration mentioned, and 
. before the next term or Quarter-Sefſions, after his 

admitrance to the ſaid office, and before his ſuit be- 
gan, ſc. 9 Jan. 1 Fac. II. by his Letters Patent un- 
der the Great Seal, and here produced in Court, did 
diſpenſe with, pardon, remit and diſcharge (among 
| others) the Defendant from taking the faid oaths, 
and from receiving the ſacrament, and from fub- 
ſcribing the declaration againſt tranfabſtantiation 
or teſts in the Act of 25 Car. II. for preventing 
dangers from Popiſh Recuſants, or in any other 
Act, and from all crimes, convictions, penalties, 
forfeitures, damages, diſabilities, by him incurred 
by his exerciſing the office of Colonel: 

Or by the Act intituled, An Alt for the preſer- 
ving of the King's Perſon and Government, by diſ- 
abling Papiſts from ſitting in either Houſe of Parlia- 
mem: Or by the Acts made in the firſt or third 
years of King James I. or the Acts made 5 Eliz. 
or 23, Or a, or 35 Elia. | | 

And the King, by his Letters Patent, granted, 
that the Defendant ſhould be enabled to hoki that 
office in any place in England, or Wales, or Ber- 
wick, or in the Fleet, or in Jerſey or Guernſey, and 
to receive his pay or 


Wages z 
Any clauſe in the ſaid Acts, or in any other Act 


notwithſtanding, & non ob/tante, that the Defendant 
was or ſhould be a Reſcuant convict, 
As by the ſaid Letters Patent doth appear. + 

Whereupon the Defendant prays judgment of 
the Court, whether the Plaintiff ought to maintain 

The Plaintiff demurred gennerally to this Plea, 

The Defendant joined in demurrer. _ | 

The queſtions are two, 1. Whether the Defen- 
dant ought to have pleaded this pardon. and diſpen- 
ſation to the indictment, or whether he may not 
plead it in bar to the action 

2. Admitting he may plead it to the action, whe · 

ther it be a good bar, and whether the King by his 

prerogative may diſpenſe with the Statute 7 

Mr. Nortbey, who argued for the Plaintiff, held 
that the Defendant may not be permitted to plead 
this matter in bar of the action, becauſe he ought 
to have pleaded it to the indiftment : and he hav- 
ing not * pleaded it then, the Law will conſtrue it to 
be waving of it, as the caſe in Broot's Abridyment, 
Charter of Pardon, 18. That in cafe of an indict- 
ment for murder, one that has pleaded Not guilty, 
cannot plead the pardon after, unleſs dated ſince 


8 : — 


* 


this plea of not guilty. So 3 Croke in a Heri 
Facias, if the Defendant * and has a 
releaſe, and does not 2 it, he has loſt the be- 
nefit of it, and ſhall not be releaſed by Au, 
Querela : now the Defendant ſhall not be permitted 
to 4. it againſt the Plaintiff, no more than he 
could have pleaded it againſt the King; for us 
action is in the nature of an execution upon a judg- 
ment, and may be likened to this caſe 3 an admi- 
niſtrator de foins non, by 17 Car. II. is enabled to 
ſue forth an execution upon a judgment, recovered 
by an executor of the firſt teſtator, and the Sta- 
rute doth put the adminiftrator in the ſame cafe as 
the executor was; and the Defendant in that cafe 
can alledge no other matter againſt the admini- 
ftrator, than he could have done againſt the execu- 
tor, neither can he avoid this execution by any plea 
that he might have pleaded to the firſt action. And 
if this Defendant ſhall be received to plead this plea 
now, he will falſify the indictment, * was found 
againſt him; for if the offence be pardoned, he 
ought not to ve Dota 71 but — — 
endant may w Plead thi ea, hold it 

no bar to the Plaintiff's action E ra 

I do allow that the King may diſpenſe with ſeve· 
ral penal Laws in ſome cafes, but that prerogative 
of the King is bounded, fo that with ſome Statutes 
he cannot diſpenſe, wherein the ſubject is intereſted, 
as in 4 Inftit. (135) So the King cannot licenſe a 
man to make a nuiſance or commit a murder, a8 
11 Henry VII. 12, 12. And that this is an Act 
wherein all the ſubjects have an intereſt, I humbly 
ſubmit to the judgment of the Court. | 

The King cannot diſpenſe with the Statute 3 of 
Eliz. chap. 6. againft Simony, not with the Stas 


ture 17 Edw. VI. 1. againſt buying and ſelling of 
offices, as appears by the 1 Inflir. 12. 4. 30. N. 
fit. 154. 20. Cruste 385, Hobart 75. 1 Inftit; 
234. 4. A man that is diſabled by Law to take ſuch 


an office, the King cannot capatitate him ; as if 
the King ſhould grant to one to ſell an office, with- 
in the Statute Ed. VI. and to another-ro buy that 
office, theſe Grants would be void, as in gas 
534+ iti the cafe of Thomas and Sorrei, there are ſes 
veral caſes put, wherein the King cannot diſpenſe 
with a Statute. 0 | 

Now by this Statute thut we are upon, it is e- 
nated, that every officer ſhall take the oaths, that 
every perſon that des neglect, ſhall be diſabled to 
hold the ſaid office; now this Act does not work 
upon the taking, but upon the holding; and if ſuch 
conditions be not performed, he is thereby rendred 
uncapable to hold his office, and the King can never 
enable a man whom the Law hath diſabled, 3 ft. 
154. But I ſoreſee the caſe in 16 Cote 18. will be 
obje&ed againſt me, whete it is ſaid, that no Ac of 
Parliament can bind the King from any prerdif- 
tive which is ſolely and inſeperably annexed to his 
perſon, but that he may diſpenſe with it by a wor 

Mane; 


| Quatter«Sefions in that County where he ſhall reſide, within three Months next after his admittance into any of the faid oflices, 


and there in 


Supper, according to the uſage of the Church of E 
Divine Service. N | Vas 


And every the on aforeſaid, that doth or ſhall 
2 pe 


hereby adjudged void. 
. 2 that ſhall 
ar refuſal, 
there 


- And at the ſame time when the 
| tion againſt the belief of Tranſu 


negle& or refuſe to take the ſaid Oaths or the Sacrament 2 „ and 
execute any of the faid offices,%after the ſaid times 
upon lawfully convicted upon any information, (ec. in any of the Ki 
fach perſon ſhall forfeit 500 J. to be recovered by him that ſhall ſue for the | | 
Ins concerned in this Act ſhall take the ſaid Oaths, they hall likewiſe ſubſcribe the de- 
tion under the ſame penalties as by this AQ is appointed, 


n Court, take the ſeveral Oaths 9 and Allegiance, and ſhall alſo receive the Sacrament of the Lord's 
in ſome Pariſh-Church, upon ſome Lord's-day, immediately after 


negle& or refuſe to take the ſaid Oaths and the Sacrament in the faid 

at the reſpective times aforeſaid, ſhall be i /a&o adjud 

papers whatſoever, to have, occupy or enjoy, the faid office or 
[ is 


untapable, and diſabled in Law to all intent and 
ment, and every ſuch office and place ſhall be void, 


, wherein he ought to have taken the ſame, and being 
F | 
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 obſtante; and the Book doth inſtance in the caſe of 
on the Statute 23 Hen. VI. which does 
enact, that all Patents made or to be made of any 


Sheriffs, upon 
_ office: of a Sheriff, 
feit 200 J. Let, ſays that Book, the King ma 


Sc. for term {7 
D Co ſhall for- 


within any County of .. England, Þ 
11 
aſe with that Statute, and cites 2 Hen. VII. 66. 


5 to be there ſo adjudged by all the Judges of England ; 
and that this is the only. authority that ſeems to 
countenance this caſe. But this is the opinion only of 


my. Lord Coke, ſor the Book which he cites and de- 


pends upon was never adjudged, as appears by 
Brat g {huh 45. 109..and what was ſaid in that caſe, 


was only ſaid. by one Judge, and never judicially 
determined, nor ſo much as ſpoken to by any other 


J udge - therefore the foundation that my Lord Coke 
has 


aid, failing, the ſuperſtructure muſt, needs fall, 
and ſo with. ſubmiſſion, that ſingle. opinion in 12 
Coke, fol. 18. is not law. But admitting the caſe 
to be Law, that can be no rule to guide this caſe by, 
for that Statute was made, rather to deprive the 


* King of his power of making Sheriffs, and ſo con- 


ently commanding his Sheriffs not to ſerve him, 
than to diſable the ſubject, and thereby reſtraining 
the King's prerogative, which is ſo inherent in him. 
But by the Statute 25 Car. II. 2. the prerogative of 
the King is not touched, for the King may grant 
the office to any of his ſubjects, and it is only a di- 


rection to the ſubject to qualify himſelf for the King's 


ſervice ; and if he be uncapable to ſerve the Kin 


*tis through his own fault and neglect, and may 


puniſhable for the ſame, as in the caſe of Sir Jobn 
Readtin 27 and 28 Car. II. in the Exchequer he was 
made and ſworn Sheriff of Hertfordſhire, and neglect- 
ed to take the oaths according to this Statute ; by rea- 
ſan of which, the office became void, add afterwards 


there was an information exhibited againſt him upon 


is Statute we are now upon, for neglecting to take 
e ſaid oaths, .and executing his office, and upon 
this he was convicted and fined. And the Court was 


gk opinion that no ſubject could put himſelf out of a 


capacity to ſerve the King, but for-ſo doing he is 
puniſhable ; and in the Law of the Sheriffs the diſ- 
penſation is in the Patent, but in our caſe, the diſ- 
ſation is after the Patent, and ſo a difference be- 
weeh the two caſes: and for theſe reaſons, I pray 
your Lordſhips judgment for the Plaintiff, _ 


Arguments for the Defendant. 
Sir Thomas Powis the King's Solicitor, ar- 
106 gued for the Defendant. "egg 
AS to the firſt, point, that ſappoling. the De- 
fendant ought to have pleaded the diſpen- 
lation to the Indictment, it does not appear by this 
Record, but that he did; for the declaration is, 
that he was Legitime Modo Convictus, and does not 
ſay whether he pleaded Not guilty, or how he plead- 


* ed, and for any thing that appears, he did plead it 


againſt the King, yet he may be admitted to plead 
it againſt the Plaintiff who is a ſtranger. 

If they ſtand upon this as an eſtople, they ought 
to have relied upon it, and replied, that he had the 


diſpenſation at the time of the Indictment, and re- 
much reſpect 


private . intereſt of the ſubject 
King may dig in any of his ſubjects 


fuſed to plead it; for he that pleads an eſtople, muſt 
rely upon it, as the authorities are Which treat of 


eſtoples. And therefore as to the firſt point, I think, 


* 
* 


wick ſubmiſſion, we have very 2 d the 


pardon and diſpenſation. in har of the action, 
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years, Sc. 


> to make Gun | 
Car, 11, was made to diminiſh the King's prerogs 
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As to the ſecond,;point, whether the King can 
diſpenſe with the . no; Lhumbly — a | 
with ſubmiſſion, the King may very well diſpenſe 
with the Statute; tis admitted that the King may 
in many caſes diſpenſe with an Act of Parliament, 


and let us conſider why not this ? It's well obſerved 


in 2 Inftit:- 496. that the King's prerogative. is as 
much the Law of England as any — ag what- 
ſoever ; and the King may upon any cauſe moving 
him in reſpe& of time, place, or perſon, by a nom 
obRtante- diſpenſe with any particular perſon, and 
that he ſhall not incur the penalty of the Statute, 7 
Coke 36, 37. Vaughan 333.347. Glanvil in his argu- 
ment ante P. 205. doth admit a power in the King 
to diſpenſe with Penal Laws, and yet he was no 
friend to the prerogative. Though the conſent of 
the Lords and Commons be requiſite to the making 
of the Act of Parliament, yet it is the King that gives 
the ſanction to the ſaid Laws, and moſt of the. an- 
cient Statutes began in form of Charters, as it ap- 
pears in 8 Cote 19. and the intents and meanings 
of Acts of Parliament, are every day by the Judges 
extended and changed, according to a better rule of 
Reaſon and Juſtice than the words will bear, Hobart 
229. and the Judges have an authority over the 
Statute- Laws, to mold them according to the trueſt 
and beſt ſenſe, Hobart 346. and Statutes; Which 
have been made againſt common right, have been 
conſtrued void, 8 n 
- There is a diſtinftion taten in our Books between 
MàMRalum in ſe, and Malum prohibitum. © 
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The former the King cannot diſpenſe with, the 
latter he may; as where the — natalie pro- 
hibits any thing upon a penalty, which was lawful 
before, (the Subject receiving no Injury by ſuch a 
Diſpenſation) the King there may diſpenſe with ſuch 
an Act. Jaugban 343. Dyer +5: 2. The Kin 
granted a licence to carry Bell- metal out of 
Realm, notwithſtanding the Statute, Dyer 54. It 
was enacted by . Statute, 4 Hohors g. that none 
ſhould convey wine into England out of Gaſccigne, 
but in Bel ſnips; and the King granted a li- 
cence to à man, that he, his deputies and factors 
might” convey, Cc. in ſhip, notwithſtanding 
the Statute, 28 Coke 3a. Vangban 352, 353, 354. 
Now to apply the caſes to the caſe in queſtion, this 
is Malum Probibitum, whether is the diſpenſation 
any damage to the ſubject; if it were any wrong, 
it were to the King himfelf, and ſure the King may 
very well diſpenſe: with that, which only relates to 
- I muſt diſtinguiſh between thoſe Acts of Parlia- 
ment which. concern Property, and thoſe which 


concern Government; Acts of Parliament which 


concern Property, the King cannot difpenſe with; 
but thoſe which concern —— hee may; ney 4 
this for the great inconveniencies which may hap- 
pen, or urgencies of ſtate which may force him to 
it, and thoſe unforeſeen at the time of maki 
the Law: for it may happen, by a viciflitude of 
times, thoſe Laws that were made for the preſer- 
vation of Government, ſhould turn to the deſtruc- 
— of it, if the King could not diſpenſe with 
Mm. er n 0 
The Common Law in ſome caſes does ſo very 
the prerogative, that it leaves the 
„and the 
land for Salt- 
er. Now this Statute 23 


tive, 
3 
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tive, but to ſecure him from his enemies, and for 
the preſervation of the Government; and the King 
is beſt judge what will be moſt for his own ſecurity, 
and the — preſervation. No Act of 
Parliament can diſcharge the ſubject from his alle- 
glance which he owes to the King, every one is 
bound by his allegiance to ſerve his Prince when he 
ſhall be required. Therefore no Act of Parliament 


can diſable any man to ſerve. the King, But they 


object, that this Act doth make 
but at his own election. 

If this were ſo, it would be in the election of ſome 
or all the ſubjects to incapacitate themſelves to ſerve 
the King, and the King would be unſerved: for if it 
were not in the power of the King to force the ſub · 
jet, he would not (it may be not) be ſerved at all; 
as in the caſe of Sir Jobn Read, cited by the other 
ſide; he neglected to take the oaths, and thereby 
the office became void; ſo that the next elected 
might reſuſe, and the next. In the mean time the 
King's ſervice lies neglected, and no buſineſs of the 
County can proceed, for want of a Sheriff. To 
pardon murder, is a prerogative ſolely and inſepa- 
rably incident to the King, who may diſpenſe with 
Statutes reſtraining it, 12 Coke 18. He may diſ- 
penſe with non re/dente. Hobart 46. 3. Inſtitut. 

339. In 3 1nſit. the Lord Cote ſpeaking of Acts 
of Parliament that were made to reſtrain the King's 
power of pardoning murder, ſays, that ſuch Acts 
are good for King's to follow, but not binding, 
Ceke 18, 19. here are ſeveral Statutes cited, 
with which the King by his prerogative may diſ- 
penſe, as the Statute 36 Hen. VI. which does en- 
act, that no man ſhall be Sheriff of one County 
two years together. Yet it was adjudged by all 
the Judges of England, ſays that Book, that the 
King may diſpenſe with it; the Statute of 4 of 
Hen. IV. 31. that no Velſbman ſhall be Juſtice, or 
other Officer whatſoever in any part of Wales; and 
yet the King may diſpenſe with it. The Statute 8 
Rich. 22, and 33 Hen. VIII. 24. do enact, that 
none ſhall be Juſtice of the Aſſize in the County 
where he was born, and yet the King with a ſpecial 
non obſtante may diſpenſe with that Statute. And 
in Plawden 502. 13. the King may grant to a man 
to be an Eſcheater for life, 1 
Statute. 

To anſwer the Statutes which have been cited, 
which the King cannot diſpenſe with: I ſay, as to 
the Statutes of Simony and Uſury, the King cannot 
diſpenſe with them but what is that to the matter 
in hand ? For there is no reſtriction of the ſubjects 
ſervice, but the King may have the benefit notwith- 
ſtanding. Then as to the Statute g Ed. VI. 16. againſt 
buying and ſelling of judicial offices, of which Sta- 
tute,” there is a clauſe in the 1/ Inſtitut. 134. that 
the King may not diſpenſe with that Statute : There 
is a difference between that Statute and this, for 


no one incapable, 


that does enact, that if any perſon ſhall bargain and 


| fell any office, &c. ſhall loſe the office, Cc. and 
all ſuch bargains and contracts ſhall be void; and 
that he that ſhall give any ſum of money, &c. for 
any ſuch office, &c. ſhall be a diſabled perſon in 
Law, to have, occupy, or enjoy the ſaid office, &c. 
Now the Statute doth diſable the party upon do- 


ing ſuch an act, to take the office; for the making 


the bargain is prior to taking the office, and there - 
by he is difabled to take it, ſo that he can never 
have the office legally veſted on him, if the King 
cannot diſpenſe with a conditional ſubſequent, and 


ſtanding that 


- 
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ſo that does not come near this, And for this rea- 
fon I humbly pray Judgment for the Defendant. 


Then” the Lord Chief-Juſtice Herbert ſpake thus : 


Chief-Fuſtice. FO HIS is a caſe of great conſe- 

uence, but of as little diffi- 
culty as ever any cake was, that raiſed ſo great an 
expectation ;z. for if the King cannot diſpenſe with 
this Statute, he cannot diſpenſe with any Penal Law - 
whatſoever. _ 

As to the firſt point, whether he ſhall be admit- 
ted to yuan this diſpenſation, wo! 7 to this ac- 
tion of debt; (having not pleaded it to the Indict- 
ment) I think he may: for this Court ſhall not be 
bound by the finding of the Jury below, for he 
(for any thing that does appear) did plead it there, 
and the Jury might have gone againſt the direction 
of the Court, yet that ſhall not conclude us; but 
if the party has good matter to diſcharge himſelf, - 
we may ſhew it: as if a man be convicted of an 
aſſault and battery againſt the Defendant, the Plain- 
tiff may give the former conviclion in evidence, 
but yet he muſt alſo prove the battery, or elſe he 
ſhall not recover, | 

And this being an eſtople, it ſhall not bind, be- 
cauſe the Plaintiff was not party to the firſt ſuit. 

As to the ſecond point, whether the King can 
diſpenſe with the Act or no, I thiak it a queſtion of 
little difficulty. There is no Law whatſoever but 
may be diſpenſed with by the ſupreme Law- giver; 
as the Laws of God may be diſpenſed with by God 
himſelf; as-it appears by God's command to Abra- 
ham, to offer up his ſon [aac : So likewiſe the Law 
of man may be diſpenſed with by the Legiſlator, 
for a Law may either be too wide or too narrow, 
and there may be many caſes which may be out of 
the conveniencies which did induce the Law to be 
made; for it is impoſſible for the wiſeſt Law-ma- 
ker to foreſee all the caſes that may be, or are to 
be remedied, and therefore there muſt be a power 
ſomewhere, able to diſpenſe with theſe Laws, Bur 
as to the caſe of Simony, that is objected by the 
other ſide, that is againſt the Law of God, and a 
22 offence, and therefore malum in ſe, which I 

o agree the King cannot diſpenſe with. And as 
to the caſes of Uſury and Non-Reſidence, thoſe 
caſes do come in under that rule, that the Ki 
cannot diſpenſe with them, becauſe the ſubje& 
has a benefit by them; for in caſe of Uſury the 
Bond is made void by the Statute, and therefore if 
the King ſhould diſpenſe with it, the ſubject would 
loſe the benefit of the avoiding the Bond. And as 
to the caſes of buying and ſelling of offices, which 
are objected, there is no need of reſolving, whe-- 
ther the King could diſpenſe with that Statute or no, 
becauſe the party was diſabled to take any ſuch 
office by the contract, and the diſability was at- 
tacked by force before the office was veſted, ſo that 
the King could not remove the diſability : and fo L 
do agree that it would have been in this caſe, if the 
Defendant had by his negle& or refuſal to take the 
oaths, rendered himſelf incapable before he had 
taken the King's diſpenſation ; for the King's diſpen- 
ſation coming before the diſability attacked, it does 
prevent it. | 

The caſe of the Sheriff is much a ſtronger caſe 
than this, and comes up to it in every particular, 
for that Statute doth diſable the party to take, and 
the King to grant; and there is alſo a clauſe in that 
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notwithſtanding any nos obſtante to the contrary ; 
and there is a penalty of 200l. like to our Caſe: 
and yet by the Opinion of all the Judges of Exg- 
land, the King has a Power of diſpenſing with that 
Statute; yet that Statute does expreſiy ſay, the 
King ſhall not diſpenſe with it by a hon olſtante: ſo 
if an Act of Parliament had a clauſe in it that it 
ſhould never be repealed, yet without queſtion, the 
fame Power that made it, may repeal it. Beſides, 
that Statute makes the Patents void at the time of 


gtanting them; but by this Statute the Patents are 


d at the time of granting them, and continue 
io till the neglect to take the oaths, for doing of 
which the Patentee has three months time. And if 
the caſe of the Sheriff be Law, as it hath been taken 
ever ſince Hen. 7th's time, and is cited for good law 
in many of our books, and never *till now queſtion- 
ed; for the common courſe and experience have 
been according to it: then I defy all the world to 


. ſhew me any material difference between that and 
this, only that this is the ſtronger 


caſe of the two, 
in many particulars. But becauſe the caſe has been 
denied by the Plaintiff's Counſel, it does concern us 


to take the opinion of our Brethren, it being a 


matter of ſo great conſequence in the circuits; for 
if it be not law, then there are ſome ſheriffs that be 
not lawful, and ſo have not power to return the 
Juries, and then we have no power to try and give 
Judgment upon any offenders; and it alſo concerns 
us who go into our countries, to take advice of it : 
for if that caſe is not law, our patents, which are 
nos obſtante's to 23 Hen. 8. 24. may not be good, 
and fo we have no authorities to go the circuits ; 
and therefore I will aſk the opinion of all the judg- 
es, as well in that caſe as this #. : 


On Monday the 2 1ſt of June, after having con- 
ſulted with all the Judges, his Lordſhip delivered 
their Opinions in open Court, thus : 

« In the Caſe of Godwin and Hales, wherein 
«© the defendant pleads a diſpenſation from the 
King; it is doubted, whether or no the King 
* had ſuch a Prerogative? Truly, upon the ar- 
* gument before us, it appeared as clear a Caſe as 
«ever came before this Court: But becauſe men 


fancy I know not what difficulty, when real] 


there is none, we were willing to give ſo much 
* countenance to the Queſtion in the Caſe, as to 
take the advice of all the Judges of England. 
They were all aſſembled at Serjeant's-Inn, and 


« this caſe was put to them; and the great caſe of 


«© the Sheriffs was put, whether the diſpenſation in 
ti that caſe were legal? becauſe upon that depended 
«© the execution of all the Law of the Nation: And 
I muſt tell you, that there were ten upon the 
place, that clearly delivered their opinions, That 
« the Caſe of the Sheriffs was good Law; and that 
* all the Attainders grounded upon Indictments 


See Comberbach's Reports, page 21, & ſeq. where this Caſe is 
Biſhop Burnet, in his Hiſtory of his own Time, Vol. I. g. 669 
iiguiſed it; and had once to m 1h or Religon was co that L 


y in Kent, declared himſelf a Papiſt, tho* he had long 


was led from thence to fee, there was no credit to be given to that fort of men, where their 
ent, and nor taking the Teſt, his coachman was ſet 
brought to trial, the Judges were 
ige as the Court did direct, were turned out; and upon two or three canvaſſings, the half of them were 
diſmiſſed, and others of. more pliable and obedient underſtandings, were put in their 
feeble proſecution, and in Trinity-Term ſadgmane was given. 


He had-an Emp 


the Law gave to the Informer; When this was to be 


ignorant to a ſcandal. The Suit went on in a 
| And in page 671. the Biſhop ſays, 
But Judges, w d 
The ludicrous ones uſed on this occaſion at t 


became men of Learning in ſo important a matter: Great expectations were raiſed, to hear with what 
ent that they ſhould give; but they made 


would maintain the ſud 
for the Defendant, as if it had been in a Cauſe of 
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found by Jurics returned by ſuch Sheriffs, were 
good, and not erroneous; and conſequently that 
men need not have any fears or ſeruples about 
« that matter. And in the next place, they did 
clearly declare, that there was no imaginable 
« difference between that Caſe and this; unleſs ic 
were, that this were the much clearer Caſe of 
© the two, and liable to the fewer exceptions. 
My Brother Powe! ſaid, he was inclin'd to be 
© of the ſame opinion; but he would rather have 
« ſome more time to conſider of it: But he has 
“ fince fent by my Brother Holloway, to let us 
„ know, that he does concur with us. To theſe 
eleven Judges, there is one Diſſenter, Brother 
„ Sireet; who yet continues his opinion, That the 
King cannot diſpenſe in this Caſe: But that's 
* the opinion of one ſingle Judge, againſt the 
* opinion of eleven. We were ſatisfied in our 
„ Judgments before, and having the concurrence 
« of eleven out of twelve, we think we may very 
« well declare the opinion of the Court to be, that 
« the King may diſpenſe in - Caſe: And the 
Judges go n theſe grounds 
2 That the Kings of England are ſovereign 
Princes. | 12 8 
2. That the laws of England are the king's Jaws. 
„ 3, That therefore tis an inſeparable Prero - 
« pative in the Kings of England, to diſpenſe with 
© penal Laws in particular Caſes, and upon parti- 
&« cular nec Reaſons. */ * WS 
« 4, That of thoſe reaſons and thoſe neceſſities, 
* the king himſelf is ſole judge: And then, which 
« is conſequent upon all, : 
« 5, That this is not à truſt inveſted in, or 
© granted to the King by the le, but the an- 
« cient remains of the ſovereign Power and Pre- 
* rogative of the Kings of England; which never 
« yet was taken from them, nor can be. And 
s therefore ſuch a Diſpenſation ring upon 
« Record to come time enough to fave him from 
<« the forfeiture, Judgment ought to be given for 
« the Defendant 7, = 


rod querens nil capiat per billam. | 
This Jud making a great noiſe, the Lord 


Chief · Juſtice, in juſtification of his opinion, pub- 
liſhed the following Vindication. FG 


A Short Account of the Authorities in Law, 
upon which Judgment was given in Sir Ed- 
ward Hales's Caſe : Written by Sir Edward 
Herbert, Chief - Fuftice of the Common- Pleas, 

in vindication of himſelf. Cons 


Aving been called to a place of Judicature in 
difficult times, and after my moſt ſincere reſo- 
lutions and uttermoſt endeavours of diſcharging the 
duty of that place, with a good conſcience, having 
— "J 


. ſays: Sir Edward Healer, a Gentleman of a noble Fa- 


hurch or Reli was con % 
aint him, and to claim the 5004. that 


y aſked their opinions ; and ſuck 


to inform 


laces : Some of theſe were weak and 


are before-hand determined how to give their opinions, will not be much moved, even by the ar- 
22 were rather a farce, fitter for a mock · trial 1 2 fla, than ſuch 


ments the judges 
ing of it: and without any arguing gave gment 
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yet had the hard fortune to fall under the greateſt 
infamy and reproach that is poſſible for any man 
to lie under, of perjury and breach of truſt ; in 
giving a Judgment in Sir Edward Hales's Caſe, con- 
trary to Law, and contrary to my knowledge and 
opinion (for that only can make it criminal 3} and 
which, they ſay, tends to the ſubverſion of all cur 
Laws, contrary to the oath that every Judge takes, 
and to that high truſt repoſed in him, to judge to 
the belt of his underſtanding, according to Law: 
Although I cannot hope to wipe off that univerſal 
ill impreſſion that the malice ot ſome people, who 
und:rſtand the nature of this Caſe very well, has 
made upon moſt men who do not underſtand it; yet 
in order to clear myſelf to all juſt and diſintereſted 
perſons who are only my enemies by miſtake, I 
think mylelf obliged to give ſome ſhort account of 


that Judgment, and the grounds upon which it was 


given: and this I will do, not by making an elabo- 
rate and legal argument, to make out by reaſons of 
my own, that the Judgment then given is conſonant 
to Law; which whether it be or no, is like to be 
conſidered in Parliament, and to whole determina- 
tion, I ſhall as entirely and chearfully ſubmit as any 
other perſon in the Nation, But I ſhall ſer down, 
not all the variety of Caſes that we meet with in 
our Books, touching the King's power of diſpenſing 
with Acts of Parliament; for that would ſwell this 
Paper to an unreaſonable length, and diſcourage 
many from reading any pat of it; but only ſome 
few of the chiefeſt and plaineſt authorities in Law, 


upon which the reſolution in the Caſe of Sir Edward 


Hales was grounded. I ſhall not only cite the 
Books and Pages where thoſe Caſes are to be found, 
but tranſcribe the very words, that every body may 
be convinced, that if we were in a miſtake, it was 
no wilful miſtake, but that we had-the authority of 
former Judgments given by great men that went 
before us (and for which they were never queſtion» 
ed) to lead us into it, 

The Cale (for I muſt ſtate it upon my memory, 
not having any Copy of the Record by me) was 
ſhortly this. 

An action popular was brought againſt Sir Ead- 
ward Hales, upon the Statute 25 Car, 2. c. 2. for the 
penalty of 300 J. wherein the Plaintiff declares, 
that whereas+ it was provided by the Statute, &c. 
(ſetr'ng forth the Statute :) Notwithſtanding which, 
the Defendant having a commiſſion to ſerve the 
King as a Colonel of Foot, and not having received 
the Sacrament, nor taken the oaths and teſts, &c, 
within the times preſcribed by the Act, and after 
the times expired herein he ought to have receiv- 


ed the Sacrament and taken the vaths and teſts as 


aforelaid, he did execute the ſaid Office, and con- 
tinued to act by colour of the ſaid commiſſion ; of 
which he was indicted and convicted at the Aſſizes 
in Kent, Sc. whereby the action accrues to the 
Plaintiff for the penalty of 300 J. the Nefendant 
pleads, that before the time expired, Cc. he had 
a diſpenſation under the broad ſeal, to act, non ob- 
ante that Statute. . 

To which the Plaintiff demurs. 

And Judgment was given for the Defendant, that 


his Plea was good. 


And firſt it will be neceſſary to ſhew what this 
diſpenſing Power is, which is warranted by our 
Judgment; and that will beſt appear by the defi- 
nition of it which is given in the 11th Report of my 
Lord Coke, page 88. in the Caſe of Monopohes ; 
Diſp:nſatio mali provibiti eft de jure Domino Regi con- 
Vol. VII. | 
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ceſſa propter impoſſibilitatem præidvendi de omnibus 
particularibus ; & diſpenſatio eſt mali probibiti pro- 
vida relaxatio, utilitate ſeu neceſſizate penſatd. For 
e true it is (ſays the Book) that in as much as an 
„ Act of Parliament, which generally prohibits 
% any thing upon a penalty that is popular, or 
« only given to the King, may be inconvenient to 
&« divers particular perſons, in reſpect of perſon, 
e time, or place; for this purpoſe the Law gives 
© a power to the King to diſpenſe with particular 
“ perſons.” And in the 7th Rep. p. 63. in the Caſe 
of penal Statutes, which was the opinion of all the 
Judges of England, 2 Jacobi, it is reſolved, That 
the King may diſpenſe with any particular perſon, that 
he ſhall not incur the penalty of the Statute, tho” it be 
an Af made pro bono publico; and that this is a 
truſt and confidence inſeparably annexed to the royal 
perſon of th: King. I cite theſe two firſt Caſes, chief- 
ly to ſhew, that a Diſpenſation in its nature is parti- 
cular, and given to particular perſons by name; 
which is all the power that is attributed to the King 
by our Judgment. And this I mention, becaule of 
an unreaſonable miſtake of moſt People that talk of 
the diſpenſing Power, as though the King's declara- 
tion of Liberty of Conſcience, whereby all the Laws 
that concern Religion, are at once totally ſuſpend- 
ed and laid aſleep, were warranted by it: Let that 
declaration ſtand or fall upon its own bottom, I am 
ſure the Caſe I am now ſpeaking of, has nothing to 
do with it. And having by theſe caſes cleated the 
nature of all diſpenſations, which are always grant- - 
ed to particular perſons (as Sir Edward Hales's was 
in our Caſe, who was the firſt, and I think the only 
perſon who then had ſuch a Diſpenſation) I ſhall 
now cite ſome of the chief authorities upon which 
our Judgment was given in that caſe: And the firſt 
and great caſe that I cite, wherein the King's diſ- 
penſing Power is deſcribed and limited, is in the 
year-book of Hen. 7. fol. 11. & H. 7. fol. 12. in 
theſe words; There is a diverſity (ſays the Book) 
between malum probibitum, and malum in ſe, as 4 
« Statute forbids any man to coin money, and if he 
does he ſhall be hanged; this is malum probibi- 
tun; for before the Statute, coining money was 
« lawful, but now it is not ſo, and therefore the 
King can diſpenſe with it. So if a man ſhip wool 
in any place but Calais, it is malum probibitum ; 
&« becauſe it is prohibited by Act of Parliament; and 
e the King can diſpenſe with it, and ſo in like 
** caſes: But that which is malum in ſe, the King, 
* nor no other perſon can diſpenſe with; as if the 
+ King would give a man power to kill another, 
or licenſe one to make a nuſance in a high- way, 
this were void; and yet the King can pardon 
„ theſe things when they are done. Theſe are 
the very words of that Book; and my Lord 
Vaughan diſcourſing of, and explaining this caſe in 
the Caſe of Thomas and Sorrell, in his Rep. p. 33 3. 
firſt ſhews, how a Diſpenſation differs from a Par- 
don. For a Diſpenſation does jus dare, and makes 
the thing prohibired (to all others) lawful to be 
done by him that has ir. And therefore the King 
cannot diſpenſe with mala in ſe, becauſe they never 
were, and can never be made lawful: But even theſe, 
(ſays the Year-book) may be pardoned after they 

are done. | | 
From theſe Caſes reſults this plain Syllogiſm ; 
Whatever is not prohibited by the Law of God, but 
was lawful before any Act of Parliament made to 
forbid ir, the King, by his Diſpenſation, granted 
to a particular perſon, may make lawtul again; 
K k k k / to 
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to that perſon who has ſuch Diſpenſation, though it 
continues unlawful to every body elſe. 

But to execute any office without taking the oaths 
and the teſts antecedent to any Acts of Parliament 
made to forbid it, was lawful. 

Therefore the Diſpenſation granted to Sir Edward 
Hales, did make it Jawful for him to do ſo, though 
it continued unlawful for any body elſe. 

In this argument the premiſes are none of our 
own, we have them out of our law-books; and 
the authority of thoſe books have never yet been 
queſtioned. I appeal then to any indifferent perſon, 
whether it can be criminal in Judges, to draw a 
neceſſary concluſion from premiſes and book-caſes 
that have been taken for Law for ſo many ages to- 
gether, 

The next great Caſe, is the Reſolution of all the 
Judges of England, in 2 Hen. 7. in the Exchequer- 
chamber, upon the King's Power of diſpenſing 
with the Statute of 23 Hen. 6. cap. 8. That no man 
fhauld be Sheriff for above one year. The recital in 
the preamble, and the whole purview, if compared 
with our Statute of 25 Car. 2. cap. 2. equals it in 
every particular, and in fome goes beyond it: for 
the milchiefs recited in this latter Statute, are only 
in theſe words, For preventing dangers which may 
happen from Popiſh Recuſants, and quieting the minds 
of his Majeſty's good Subjef7s, The Cauſe of making 
the Statute of 23 Hen. 6. is for preventing the im- 
portable damage of the King and his People, per- 
jury, manſlaughter and great oppreſſion. The 
Purview enacts, 

1. That no man ſhall be Sheriff for above a year. 

| 2. That all Letters Patent made for years or lives, 
ſhall be void. 
3. That no Non obſtante all make them goed ; 
(which ſhews that the Parliament thought the King 
could otherwiſe have diſpenſed with this Act by a 
Non obſtante ). 

4. I boever atis by colour of ſuch Letters Patent, 
ſhall forfeit 200 l. 

5. He ſpall be utterly diſabled to bear the office of 
Sheriff in any County of England. 

6. That every Pardon for ſuch offence ſhall be void. 

Notwithſtanding all this, it was adjudged in that 
Caſe before-cited by all the Judges of England, 
{who were at that time as learned as ever fate upon 
the Bench ;) I ſay it was adjudged by all the Judges 
in the Exchequer-Chamber, that the King's Diſpen- 
ſation with that Statute was good. 

Having then this Caſe before us, if we ſhould 
have judged the Diſpenſation not good in Sir E4- 
ward Hales's Caſe, it muſt have been one of 
theſe two grounds: that is, either, 1. the firſt 
place, we. muſt have found ſome difference between 
the King's power. in that caſe and in this, which [ 
confeſs, after the wiſcſt inquiry does not appear to 
me, and I wiſh any man would ſhew me any ſuch 
difference if he can: or elſe, 2. We muſt have ad- 
judged that ſolemn reſolution given in the Exche- 
quer-chamber by all the Judges of England ſo long 
ago, and which has been taken for good Law ever 
fince, we mult adjudge no Law.: whereas the known 
rule is, that after any point of Law has been ſo- 
kmnly fcttled in the Exchequer-chamber by all the 
Judges, we never ſuffer it to be diſputed or drawn 
in queſtion again. 

But our enemics feeing the force of this argument 
have had the confidence to fay, that that point is 
not reſolved in that caſe ; they might with as much 
modeſty affirm, Thow foalt not bear falſe Witneſs a- 
gainſt thy Neighbour, to be none of the ten Com- 
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mandments; we can only reply in this caſe as in that, 


that if we have eyes to read, and common ſenſe to 
judge, it is there reſolved. Indeed there is another 
point about the Sheriff's paſſing his accounts, 
which the Judges were divided in; but in the point 
of the diſpenſation they all agreed: or elſe, that 
other point could never have come in queſtion. 

But to put this beyond all controverſy, we have 
two things to offer, 

Firſt, That it has been cited as adjudged in ſeve- 
ral books of great authority. 

Secondly, It has been the conſtant practice to have 
ſuch diſpenſations in all Kings reigns ever ſince that 
reſolution. 

As to the firſt, though I might cite many books, 
yet I will only cite three or four of the cleareſt and 
greateſt authorities: and the firſt ſhall be Fitzber- 
bert, in his abridgment of this very caſe, Tit. Grant. 
33- who lived near this time, and could not eaſily 
be miſtaken in the ſenſe of the Year-book : The pa- 
tent, ſays he, was adjudged good by all the Ju- 
tices 3 but the Statute ſays expreſsly it ſhall be void; 
therefore it is only made good by the King's diſ- 
penling, ; 

2. Next to him ſhall be Plowden, who, as all 
Lawyers will confeſs, is as little like to be miſtaken 
in the ſenſe of the Year-books, as any reporter we 
have; and he in his Commentaries, p. 502. in the 
caſe between Greendon and the Biſhop of Lincoln, 
after citing the caſe both out of the Year-book, 
and out of Firzberbert's abridgment, has theſe words 
where the Statute was, Tbat the King's grant 10 any 
man to be Sheriff of any County for longer time than a 
year ſhall be void, notwithſtanding any clauſe of non 
obſtante /o be put into the patent: There it is held, 
that the King's grant to the Earl of Northumberland, 
to be Sheriff during life muſt have a clauſe of Non ob- 
ſtante, becauſe of the preciſe words of the Statute be- 
fore· mentioned; and with ſuch a clauſe of Non ob- 
ſtante, the patent to the Earl was good, 

3. Next is my Lord Coke, who aſſerts the King's 
prerogative touching this matter in much higher 
terms than we would preſume to do, in giving 
Judgment in Sir Edward Hales's caſe : for in his 
tweltth report, page 18, he has theſe words ; No 
Att can bind the King from any Prerogative which is 
ſole and inſeparable to bis perſon, but that he may diſ- 
penſe with it by a Non obſtante, as @ ſovereign power 
to command any of his ſubjefts to ſerve him for the 
publick weal ; and this ſolely and inſeparably is annext 
to his perſon : and his royal power cannot be reſtrained 
by any Att of Parliament, neither in Theſi nor in Hy- 
potheli, but that the King by bis royal Prerogative 
may diſpenſe with it : For upon the Commandment of 
the King, and Obedience of the ſubject does his Govern- 
ment conſiſt ; as is provided by the Statute of 23 
Hen. 6. cap. 8. That all Patents made or to be made 
of any. office of Sheriff, &c. for term of years, for life, 
in fee, imple or in tail, are void and of none effet?, any 
clauſe-or parol de non obſtante, put or to be put into 
ſuch patents to be made notwithſtanding. And further, 
whoſoever ſhall take upon bim or them, to accept or 
occupy ſuch office of Sheriff, by virtue of ſuch grants 
er patents, ſhall tand perpetually diſabled to be or bear 
the office of Sheriff within any county of England, by 
the ſame authority; and notwithſtanding that by this 
Ate, Firlt, The Patent is made void. Secondly, The 
K ng is reſtrained to grant non obſtante. Thirdly, 
The grantee diſabled to take the office : yet the King by 
bis royal ſovereign power of commanding, may command 
by his patent (fer ſuch cauſes, as be in his wiſdom 
doth think meet and prefitable for himſelf and the 

common 
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commonwealth, of tobich be himſelf is ſolely Judge) to 
Jerve bum and the veal publick as Sheriff of ſuch a 
county for years, or for life, &c. And Jo it was reſolved 
by ail the Juſtices of England in ibe Exchequer-cham- 
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freely acknowledge the authority of theſe Caſes, 


and the reſolution in them, that no Act of Parlia- 


ment can debar the King of the ſervice of his ſub- 


ber, 2 H. 7. Aud after ſome other caſes to this point of jects which the Law of nature gives him; 'to be 


the King's prerogative, be has this farther (ſays he) 
fee 4 Hen. 4. cap. 31. in which it is ordained that no 
Welchman be Juſtice, Chamberlain, Treaſurer, 
Sheriff. Steward, Conſtable of 4 caſtle, Eſcheator, 
Coroner, or chief Foreſter, nor other officer what- 
Joever,, nor keeper of Records, &c. in any part of 
Wales, notwith/tanding any patent made to the con- 
trary, with clauſe of Non obſtante licet fit Walli- 
cus natus: and yet without queſtion the King may 


grant with a Non obſtante. Thus far that book, 


and 1 have tranſcribed the book at large, that 
every body may ſee that the King's power of diſ- 
penling with ſuch Acts of Parliament as reſtrain 
bs granting offices, ſtands upon a peculiar reaſon, 
beſides the general one upon which his power of 
diſpenſing with other-penal Laws is founded. And 
that if this be a pernicious opinion, we are not to 
ſuffer as the firſt authors of it. But leſt it ſhould be 

| , that this is my Lord Coke's ſingle opi- 
nion ; or that the twelfth report is not of fo great 
authority as the reſt of his reports are; the ſame is 
reſolved by all the Judges of England, (if my 
Lord Coke be a faithful Reporter) in Calvin's caſe in 
the ſeventh report, p. 14: in theſe words : Every 
ſubjett is by bis natural allegiance bound to ſerve and 
obey bis fevereign, &c. It is enacted by the Parliament 
of 23 H. 6. That no man ſhould. ſerve the King as 
Shereff of any county above one year, and that not- 
withſiakding any clauſe of non obſtante 10 the contrary; 
that ii to ſay, Notwithſtanding that the King ſhould ex- 
prey diſpenſe with the ſaid AF ;, bowbeit it is agreed 
2 H. 7. that againſt the expreſs purview of that Af, 
tbe King may by a ſpecial non obſtante diſpenſe with 
that Af. For that the Act could not bar the King 


of the ſervice of his ſubject, which he lato of nature 


did give unto bim. This is reported (unleſs my Lord 
Coke had a mind to deceive the ſucceeding Judges, 
and draw them in, to give pernicious opinions) as 
the ſenſe of all the Judges of England in King 
James's time, in the Exchequer-chamber. 

And now | would aſk, theſe caſes thus folemn 
reſolved, are they Law? Or are they not? If 
ſhall be faid, that rhey are not Law, what founda- 


tions have the Judges to ſtand upon? or what cer- 


taim meaſures can they take in giving Judgment, 
either between the King and his ſubjects, or be- 
tween y and if fo many ſolemn reſoluti- 


ons by all the Judges in England in the Exchequer- 
chamber, are not to be relied upon? If they are 


Law ; then I appeal to all mankind, whether our 
eaſe does not come up in every tittle to the reaſon 
of thoſe reſolutions : whether the Act of 25 Car. 
2. do not bar the King of the ſervice of ſome of his 
ſubjects ; and. whether therefore for great reaſons, 
and ja particular caſes, he may not diſpenſe with it. 
But befides the authority of this caſe, we have 
the: conſtant practice, that this Statute of Sheriffs 


has been conſtantly diſpenſed with ever ſince it was 


made; and if thoſe diſpenſations were not good, 
then all perſons convicted upon Indictments found 
by grand Juries, returned by ſuch Sheriffs, are il- 
legally attainted; then all pannels of Juries returned 
and other Proceſs executed in Civil Cauſes, by ſuch 
Sheriffs, was alrogether erroneous, and it is ſtrange 
that no body in ſo long a time ſhould hit that blot. 
Ot. The only Objection, that 1 hear, is m 
Var. VII- 


cauſe he muſt believe. 


a of Aſſize into his own country. 
15255 rdon of Felony, ſhall 


good Law ;) is this, that fay they, It is not the Act 
of Parliament that debars the King of the ſervice of 
his ſubjects in this caſe, but it is the default of 
thoſe ſubjects, who will not qualify themſelves 


for his ſervice, by doing thoſe things that the 


Statute requires. But for a full and plain anſwer 
to this, I ſay, | BE 

Firſt, We are not now conſidering theſe Grants 
of Offices, as they are beneficial to the ſubjects, on 
whom they are conferred, but as the King has an 


intereſt in the ſervice of thoſe Subjects; and it is 


a known rule in Law, that among common per- 
ſons, no man ſhall ſuffer by the default of another ; 
much leſs ſhall the King be prejudic'd by the de- 


fault of any of his people. 


But ſecondly, Pray where is the difference be- 


tween an Act of Parliament's barring the King 


directly of the ſervice of his Subject, and doing o 


it by neceſſary and inevitable conſequence? As, if 


an Act of Parliament were made, that no man that 
is lame or deaf ſhould ſerve the King in any Office, 
though they were otherwiſe well qualified for it; 
the King were as effectually debarred of the ſervice 
of ſuch Subjects, as thou | 

name. I know it will be ſaid, that theſe are 


natural defects, which the Subjects cannot help; 


but the others are wil ul Impediments, that may 
be removed, if they pleaſe. * 

But to prove that this is not ſo: I aſk; whether 
when the Act requires Declarations and Subſcrip- 


tions to be made, it ſhould be done contrary to 1 
Man's opinion, or according to it? Certainly; no . 


Man will ſay, contrary to a Man's opinion, for that 
would be high Diffimulation, and more elude the 
ends of the Act, than not doing it all. If then it 
muſt be done according to a Man's opinion, it is no 
more in any Mafi's power to change his opinion, 
than to as himſelf of Deafneſs or 1138 
Every man belives, not becauſe he will, but be- 


It is true, a Man may ſeek for inſtruction, 


and uſe all means to be better informed; and ſv - 
may a Man, in the other caſe, try all proper Remes * 


dies to cure his diſte z but proper Remedies 
do not always effe& the cure, and often when they 
do, there is much time taken 


ſervice of his ſubject in the mean time. And if this 


Prerogative be, as my Lord Coke ſays, Proprium 


arto modo, and that it belongs to our Kings, as 
he ſays, Omni, ſoli & ſemper 


of the ſubject to be commanded, may probably 


never happen again. 


Many other cafes of Acts of Parliament might 
be cited, as 8 R. 2. 2. That no Man ſhould 

And 10 F. 

3. 3. That whoeyer has a 
find ſureties of the good Behaviour, or his p- 

ſhall be void; which Statutes have been conſtan 

diſpenſed with ever _ * were made. But 
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they had been expreſſed . 


Error is a diſeaſe of the 
mind, as much as thoſe before-mentioned are of the 


in the operation: 
and the King, who is in no default at all, loſes the 


z the King can be no 3 
more debarred of the ſervice of his ſubje& for a 
a month, or a year, than he can be debarred of it 
for ever; eſpecially ſince in that month or year 
may happen ſuch occafions, which afterwards du- 
ring the joint lives of the King that is to command, 
a 


reſolve  - 
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reſolve not to heap up all the caſes of diſpenſations, 


but to confine myſelf to thoſe that were, as they are 


before cited, the 1 ground of our giving 
Judgment in Sir E. Hales's caſe : only after J have 
anſwered ſome objections, I have two authorities 
more to offer, which I take to be of the greateſt 
weight in this caſe; and that is, two Conceſſions of 
the Commons of England in Parliament, acknow- 
ledging this power of diſpenſing to be in the King. 

But firſt, To anſwer an objection or two that I 
hear is made : | 

1. Obj. This Act was made pro bono publico, and 
in the caſe before cited, of 11 #. 7. the King 


cannot diſpenſe with a common nuſance; and this 
caſe diſpenſed with, would be as bad as diſpenſing 


with a common nuſance. 

Anſiw. Tho' this will receive an eaſy anſwer, yet 
I ſhall avoid giving it in words or reaſons of my 
own, (as I do all along, becauſe I know they would 
be ſuſpected and miſconſtrued) but in the words 
of my Lord Vaughan; whom I cite the oftener, be- 
cauſe every body remembers him, and it is very 
well known, he was never guilty of ſtraining the 
King's prerogative too high. In Thomas and Sorrel's 
caſe ; * chief Reaſon why the King can't diſ- 


| pore with a publick nuſance, is ſaid by him to be, 


cauſe every. particular Perſon who has received 
damage by it, may have his action, which the King 
cannon bar. Nor ſee 1 any reaſon, ſays he, pag. 
335. why the King may not diſpenſe with thoſe nu- 
ſances by which no Man has a right to a particular 
Attion, as well as he may with any other offence againſt 
a penal Law, by which no third perſon has cauſe of 
Alion: from whence it follows, That if an Att of 
Parliament call an offence a nuſance, from whence no 
particular damage can ariſe to a particular perſon to 


bave bis Aion, the King may diſpenſe with ſuch a 


nominal nuſance. 
Now to apply this to our caſe, for exerciſing an 


office without taking the teſt, no particular perſon 
can have an Action, becauſe no particular perſon 
can have any damage by it, (for an Action, as an 
informer, is not meant, that being the caſe of all 


popular Statutes) and therefore the King may diſ- 
penſe with it, before the action brought; and in page 
341. he explains this very well : Ne offence, ſays he, 
againſt a penal Law could be diſpenſed with, if the 
reaſon of not diſpenſing, were becauſe the offence is 
contra bonum publicum, for all offences againſt pe- 


nal Laws are ſuch, p. 342. though ſuch Laws are 


pro bono publico, they are not Laws pro bono 


ſingulorum populi, (which are the Laws that the 
King cannot diſpenſe with, as will appear at large 


in the Conceſſion of the Commons, 3 Caroli, which 
1 will cite by and by) 4ut pro bono Populi compli- 
cati, as the King in his diſcretion ſhall think fit to order 


. them for the good of the whole, In this notion the 


eftate of every Pater-familias may be ſaid to be pro 


bono communi of his Family, which yet is but at 
his diſcretion and management of it; and they have no 


entereſt in it, but have benefit by it. 

Oz. 2. But it is again objected, that in Statutes 
that are pro bono publico, in a leſs degree, the King 
may diſpenſe, But this Statute was fo highly 


gneceſſary for the publick, that it could not be diſ- 


penſed with. | 
Anſw. To which my Lord Yaughan anſwers in 
1. Al penal Laws, when made, and in farce, are 
equally neceſſary ; and in things neceſſary, there is no 
graaation of more or leſs neceſſary. 


ney of right alloy in imitation of t 
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2. If any penal Laws were poſſibly leſs diſpenſible 
than others, thoſe capitally penal, were leſs diſpenſible 
than thoſe leſs penal. But it is not / for coining Mo- 

e King's coin, is ca- 
pitally penal without licence, but it may be licenſed, 
&c. It is capital to multiply Gold or Silver by the 
Statute 5 Hen. 4. c. 4. but may be licenſed, as was 
done to John Faceby, tempore H. 6. The diſpenſa- 
tion with a Non obſtante to that Statute may be ſeen, 
Coke, Placita Corone, fol. 74. cap. 20. 

O. 3. But if the King have a power to diſpenſe 
with one, he may diſpenſe with twenty, with an 
n and ſo the Statute may become of little 
orce. | 

Anſw. From the abuſe of a thing to dra an Ar- 
gument againſt the thing itſelf, is no conſequence at 
all; it is, as is reſolved in the caſes above cited, a 
high truſt repoſed in the King, and if the King will 
violate his truſt, there is never a one of his Prero- 
gatives but may be abuſed, to the ruin of his peo- 
ple. To inſtance in one or two. 

1. Every body will grant, that the King can 
pardon murther and robbery; yet if he ſhould par- 
don every murther and every robbery that is com- 
mitted, it were better to live with the Cannibals in 
America, than in our native country; and the hu- 
man Laws that are made to puniſh thoſe crimes, 
would be rendred of as ſmall force and effect, as it 
is objected the Law in our caſe. would be by fre- 
quent diſpenſations. 

2. There is no doubt, but the King may create 
any man a Peer of England, and thereby give him 
a vote in Parliament; yet if the King ſhould abuſe 
his power ſo far as to create ten Peers, or 
conter this Honour upon every body that aſks it, 
no doubt it were a total deſtruction of the Legiſla- 
tive Power of the Nation. And yet in either of 
theſe caſes, (or in any other branch of the King's 
Prerogative) if the Judges ſhould judge the King 
had ſuch a Prerogative, it were an unreaſonable ob- 


jection to ſay, Theſe Prerogatives may be abuſed; 


Ergo, the Judges have given a pernicious Judgment. 
hen we were to give Judgment in Sir &dward 

Hales's caſe, we could neither know, nor hinder, 

if we did, any ill uſe the King might make of this 


Power; we were only to ſay upon our Oaths whe- 


ther the King had ſuch a Power or no, and for 
that we had the great authorities above-cited, and 
two much greater than thoſe; I mean, two ſeveral 
clear Conceſſions of all the Commons of England 
in Parliament aſſembled, of this diſpenſing Fower 
to be in the King; and that not in a ſubmiſs com- 
plying temper, but when they were in a high de- 
bate with the Crown (eſpecially in the latter caſe) 
about the violation of other Laws. | 

And the firſt of thele is Kot. Parl. 1 Hen. 5. 
n.15.and it is printed in Rolls's ſecond 1 
Tit. Prerogative 180. the Record is in theſe Words: 
The Commons pray that the Statutes for voiding of 
Aliens out of the Kingdom, may be kept and executed : 
To which the King agrees, ſaving bis Prerogative, 
that be may diſpenſe with whom be pleaſes. And upon 
this the Commons anſwered, that their intent was no 
other, nor never ſhould be by the Grace of God. There 
were as great apprehenſions of dangers and incon- 
veniencies from Aliens then, as there is from Roman 
Catholicks now. 

And afterwards, in the ſame Parliament, [ Rot. 
Parl. 1 Hen. 5. u. 22.) when the commons pray'd 
that the Statutes of Proviſors, Statutes of the ſame 
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1686. for not taking the Oaths of Sufremacy, &. Gat 
nature with this in our caſe ; (for they were made. Zirthright or inheritance which © they have in thzif 
- againſt the Court of Rome's encroaching Juriſdicti- Liberties, by virtue of the common Law and of theſe 
on in England); I ſay, when they made the like Statutes. | | | 
Prayer, that thele may be put in execution; being I have the rather cited this at large, becauſe it is 
admoniſhed by the King's anſwer in the former caſe, a clear acknowledgment of the King's diſpenſing 
they themſelves inſert in their very Prayer, a ſaving Power in as large a manner as we have adjudged it, 1 
for this Prerogative of the King, and then the and does at the fame time vindicate it from one of _ 
King agrees to it. 8 | the moſt clamorous, the moſt malicious, but with- 
But the plaineſt Conceſſion of the Commons of al, the weakeſt objections that ever was made 
England afſerobled in Parliament, was that 3 Caroli, againſt it, By this Judgment, ſay they, you have 
upon a Debate between the two Houſes, upon cancelled all our Laws, and given up our lives, li- 
the Petition of Right; ante P. 204, 205. as it was  berties, and eſtates, to be diſpoſed of at the king's 
delivered by Mr. Glanvil, in a full Committee of pleaſure. It is plain. that this is no conſequence at allz 
both Houſes of Parliament, 23 May, 1628. in the for the commons here in parliament, at the ſame time 
painted Chamber: and that what he ſays as to this that they expreſly grant that the King has undoubted | 
matter, may not pals for the ſingle opinion of Mr. Power of diſpenſing with laws prohibiting things tat 
* Glanvil, (tho he was a learned Man) he in the pre- are not mala in ſe, but only mala quia probibita; laws g 
ſence of the Commons, addreſſes himſelf to the that are made, as my Lord Vaug ban expreſſes it, pro | 
Lords in theſe words, p. 204. Having thus reduced bono populi complicati ; yet they utterly deny, as they 
#0” your Lordſbips memory the effetts of your own had good reaſon to do, that the king can diſpenſe with 
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* reaſons , I will now, with your Lordſhips favour, 
come to the points of our reply, wherein I moſt humbly 
| beſeech your Lordſhips, to weigh the reaſons which 
I ſhall preſent, not as the ſenſe of myſelf, the weak- 

et Member of our Houſe, but as the genuine and true 
' "ſenſe of © the whole Hou of Commons, conceived in a 


bufine/s debated there with the greateſt Gravity and 


Solemnily, with the greateſt concurrence of Opinions, 
and Unanimity, that ever was in any buſineſs maturely 


agitated in that Houſe. And then coming to ſpeak + 
of the Point in queſtion, he delivers the ſenſe of 


the Commons in theſe words: (ante pag. 205.) 


'T here is a truſt inſeparably repojed in the perſons of 


"the Kings of England, but that Truſt is regulated by 
La; for example, when Statutes are made t probibit 
things not mala in ſe, but only mala quia prohibita, an- 


one tittle of Magna Charta, or any of thoſe other laws 


whereby the lives, the liberties, the intereſts of any of 


the ſubjects are conferred upon, orconfirmedto them: 
for theſe are Laws pro bono fingulorum populi, which 
the King can never diſpenſe with. And as to this 


matter, | do not know whether it will be proper, but 
any man ſo ſenſibly touch d in his reputation, may be 
provoked to commit ſome Indecencies. I muſt ap- 


E to all men that have obſerved my actions and 
haviour ſince I have had the honour to fit. upon 
the Bench, whether I uſe to be-guilty, in Laws of 
this kind, to ſtrain the conſtruction of them for the 
King's intereſt. Firſt, in ſuch Laws wherein the 


lives of men have been concerned, I confeſs, I 
have been ſcrupulous even to a fault; for in ſome 


caſes upon Statutes that had been adjudged felony 


dier certain forfeitures and penalties to acerue to the King, by wiſer and better Judges than myſelf, and it was 
and 10 the Informers that ſhall ſue for the breach of highly for the King's ſervice they ſhould be ſo; yet 
" them : the Commons muſt, and ever will acknowledge a | could never give Judgment of Death, becaule [ 


regal and ſovereign Prerogative in the King, touch- 
ing ſuch Statutes, that it is in his Majeſty's abſolute 
and undoubted Power, to grant diſpenſations to parli- 
cular perſons, with the clauſes of non obſtante, to do 
48 they might bave done before thoſe Statutes, wherein 


could not ſatisfy my own conſcience that thoſe Sta- 
tutes were now in force. And in other caſes wherein 


the rights of the ſubjects have been brought in 


queſtion, how ſtrictly I have kept to that ſubſtan- 
dial difference taken by the Houſe of Commons, 


bis Majeſty conferring grace and favour upon ſome, that though the King in Laws of Government, in 
' © doth not do wrong to others. But there is a difference penal Laws of a publick nature, has a power to 

between thoſe Statutes and the Laws and Statutes diſpenſe in particular cafes ; yet he cannot diſpenſe | 

* whereon the petition is grounded: By thoſe Statutes the with Laws which veſt any the leaſt right or pro- Ht 
ſubjet has no intereſt in the Penalties, which are all perty in any of his ſubjects ; will appear by the 


the fruit ſuch Statutes can produce (that is, to ſuch opinion I gave in the caſe of Magdalen College, (for 
Informer) until by Suit or Information commenced, be 


the truth of which, I appeal to all that know any 


' © become entitled to the particular forfeitures, whereas thing of the tranſactions in that caſe). wherein, 
' the- laws and ſtatutes mentioned in our Petition are of when the King's right againſt the college was en- 
- another nature; there ſhall your Lordſhips find us to deavoured to be aſſerted by a diſpenſation granted 


rely upon the good old Statute called Magna Charta, 
which deelartth and confirmeth the ancient common 
Laws of the Liberties of Hngland. There ſhall your 
* Lordſhips alſo find us to infiſt upon divers other moſt 
material Statutes, made in the time of King Edward 
3. and King Edward 4. and other famous Kings, fer 


explanation and ratification of the lawful Rights and 


Privileges belonging to the Subjects of this Realm: 


by himſelf, I utterly denied that diſpenſation. to 
be of any force at all, becauſe there was a par- 


ticular right and intereſt veſted in the members of 


that college, as there is in the members of many 
other Corporations, of chuſing their own head. 
So far have I been from giving up all Mens 


lives, liberties and properties to the King's pleas 


ſure. | 
1 had forgot to take notice of two or three 


"Laws not infliting Penalties upon offenders in malis © | 

- prohibiris, t Laws declarative or poſitive, confer- objections more that are uſually made, | 

" ring or confirming ipſo facto, an inherent right and Oi. Firſt, here is a diſability, and the King 

- intereſt of liberty and freedom in the ſubjefs of this cannot diſpenſe with a diſability. As the Statute 

- Realm, as their birthrights and inberitances deſcend- againſt buying offices, the King, ſay they, cannot 

© able to their Heirs and Poſterity : Statutes incorporate diſpenſe with for that reaſon. 2 
into the body of the common Law, over which (with Anſw, There is the ſame diſability in the caſe of : 
reverence be it ſpoken) there is no truſt in the King's Sheriffs, and yet reſolved that the King can diſpenſe 
fovereign power or preregative royal, to enable bim io in that caſe; and the reaſon in the Statute of buy- 

* diſpenſe with them, or to take from bis ſutjefts that ing offices, or ſitting in Parliament without — 
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the oaths, is becauſe there is a diſability actually in- 
curred; and when any perſon is actually diſabled, he 
cannot have his diſability taken off but by Act of 
Parliament. But in the Statute diſpenſed with, in the 
caſe of Sir E. Hales, there is no diſability actually 
laid upon any man; but certain things are required 
to be done, and as a penalty for diſobeying the ſaid 
Act, and omitting the doing thoſe things required 
by it, the difability with the other forfeitures are 
to be incurr'd after conviction. Now the nature of 
diſpenſations being, as was fhewed before, to 


make the thing lawful to him who has it, which is 


unlawful to every body elſe ; it does plainly pre- 
vent the committing any offence by that perſon, 
and conſequently the incurring any penalty or 
diſability at all. But in the caſe of buying offices, 
the perſon is diſabled before the diſpenſation comes ; 
for he is diſabled ipſo fad by contracting or deal- 
ing for the office. So the true difference between 
the caſe of Sheriffs, and the caſe of buying offices, 
is this, That the King in the one caſe can prevent the 
incurring a diſability, but cannot purge it in the other 


after it is incurred. To illuſtrate this by a caſe of p 
the like nature, The King may prevent an attainder, 


but be cannot purge an atiainder. If a man has com- 
mitted Treaſon or Felony, the King by granting his 
pardou may infallibly prevent the Offender's ever being 
attainted; but after he is once actually attainted, the 
King can by no means take off that attainder, or purge 


' the corruption of blood, but by Aft of Parliament; 


provided the Judgment by which be is attainted be not 
erroneous. | | 

Obi. But it is objected, that theſe Laws were 
made for the intereſt of Religion, and all offences 


. againſt Religion are mala in /e, and therefore not 
10 be diſpenſed with. : 


Anſew. I anſwer, that true it is, all offences that 
are directly againſt Religion, as it is conſtituted 
ſuch by the divine Law, are mala in ſe, and not to 
be diſpenſed with, and in this caſe the Parliament 
is bound as well as the King; for an Act of Parlia- 
ment made againſt Religion in that ſenſe is utter- 
ly void, as is inſtanced in Doctor and Student, of 
an Act, That ſhould forbid the giving of Alms upon 
any occaſion, &c. But human and politick Conſti- 
tutions, though made for the intereſt of Religion, 
as they had a beginning, ſo they are alterable by 
the ſame power that made them ; and therefore 
the breaches of them are in their nature mala pro- 
bibita, as was reſolved in the great caſe of diſpen- 
ſations, in 11 H. 7. above cited, and inſtances 
given; as the King may diſpenſe with a prieſt bolding 


of two Benefices, though the I. aws againſt plura- 


lities were made for the intereſt of Religion, and 
the better edification of the people. So the King 


may diſpenſe with a Baſtard's entering into Prieft”s er- 


ders, &c. Theſe inſtances are taken for Law in 
that Tear- book. 

But to all this I know it is ſaid, that theſe high 
truſts and prerogatives might be always ſafe, and 
ſometimes uſeful in a ſtant prince's hands, who 
would faithfully diſcharge the duty of one- that 
ought to be cuftos utriuſque tabule ;, but when theſe 
pterogatives are aſſerted to a Prince who is of a 
contrary religion to that eſtabliſhed by Law, 


there would be always danger of their being abuſed 
to the prejudice or deſtruction of the eftabliſhed 


Religion. a 


To which I anſwer, that it cannot be forgotten, 
that the promoters of the Bill of Excluſion uſed 
- the ſame argument: If you leave him King, fay 
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they, he will have all the f tives of a Ki | 
and thoſe. prerogatives . —— | 

to the ruin of your religion; which could not be 
denied by the gentlemen on the other ſide, who oppo- 
ſed that Bill. Their only reply was, fat juſtitia, 
ruat cælum, it is his right, Rs: we mult not do evil 
that good may come; we muſt not do wrong, no 
not to promote the intereſt of religion itſelt. The 
ſame argument that weighed with them to aſſert the 


right of ſucceſſion to the Crown of England, and 


conſequently to all the prerogatives together, was 
the tule we had to guide us in giving Judgment in 


this caſe concerning a particular branch of them. 


We muſt not break our oath, nor give Judgment 
contrary to what ſeemed to us to be Law, let the 
conſequence be what it will. 8 
But it has been farther objected to me, by ſome 
of my friends, that, though I could not in conſci- 
ence have given Judgment againſt the King, being 
of the opinion that I was, yet I ſhould rather have 
parted with my place, than to have given a Judg- 
ment even according to Law, which might be 
rejudicial to that excellent religion that I-profels ; 
—_— which when I ceaſe to be, let me ceaſe to be 
at all. / 
I anſwer, that neither in prudence nor in con- 
ſcience I could have taken that courſe. x 
Firſt, Not in prudence ; for'I confeſs, that ſay- 
ing, Omnia dat, qui Juſta negat ; had great weight 
with me in the caſe : and that I was of opinion, 
ſince an incroachment of Juriſdiction was teared, 
there could not be a greater, nor more dangerous 
provocation to it, than for proteſtant Judges to 
refuſe to give Judgment for a prince of a different 
perſuaſion, in that which. we could not deny to be 
is right. | with; 
And next, in conſcience I could not decline 
giving Judgment in this caſe ; for by our oaths we 
are as much obliged to give judgment one way or 
other, as we are to give what we think. a righteous 
Judgment in all caſes that come before us. 
It has been objected, that all this was-a contri- 
vance, an informer ſet up, and all but a feigned 


action. 


As to this matter, I can truly ſay that I don't 
remember that I ever heard of this Action, *till 
after it was actually brought; but in this there 
ſeems to be no hurt or inconvenience at all. The 
Law is as well tried and ſettled in a feign'd Action, 
as in a true. There are feigned Actions directed 
every day out of Chancery to this very purpoſe, 
that great and difficult points of Law may be 
ſettled by them; and why the king might not di 
rect ſuch an Action to be brought to ſatisfy him- 
ſelf whether he had ſuch a power, and if he had, 
that the people might be ſatisfied, and acquieſce in 
it; I confeſs I fee no difference at all. If there were 
indirect means uſed for procuring opinions, or the 
like, I have nothing to ſay to it. I ſtand upon my 
innocence, and challenge all the world to lay any 


thing of that kind to my charge. My part was 


only to give my own opinion, in which, if either 
by miſunderſtanding the books that I have cited, or 
by drawing weak concluſions from them, I have er- 
red in the — gs that I gave; how can I for 
this be charged as a criminal? The law neither ſup- 
es, nor requires an infallibility in any of his Ma- 
jeſt's Courts of Juſtice ; ir were very uneaſy fitting 
in them, if it did. We can bur judge according 
to the books that lie before us, and according to 
the meaſure of our underſtanding of theſe — 


. 


we 
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1686. fer not taking the Oaths of Supremacy, &c. 


we have not always ſo much light to guide us, as we 
thought we had in this caſe, We often meet with 
caſes new and rare, and very ill ſettled by former 
Judgments, where we are forced to dig truth as it 
were out of the mine, to compare and diſtinguiſh, 
to ſkreen and ſiſt, and gather the ſenſe of the Law 
out of the confuſion of diſagreeing, and very often 
contradictory opinions, as well as we can: and if 
after all our labour and our pains, we happen to be 
miſtaken, it was never yet imputed as a crime. 
The judgment is reverſed in a writ of error, not 
only without any accuſation, but without the leaſt 
reſlection upon him that gave it. Nor can a miſ- 
take in Judgment be more criminal in a matter of a 
greater concernment, than it is in matters of the 
Iraſt conſequence: It would be very miſchievous 
and very dangerous, if it ſhould. For if in queſtions 


of Prerogative, any miſtake ſhall be made capital 


on the one hand, when Judgment is given for the 
King; why ſucceeding Princes may not be as angry 
at any miſtzkes on the other hand, I cannot ima- 
gine. And when once affairs are come to that paſs, 
there will be great encouragement for any man, 
that can make the leaſt ſhift to live without it, to 
undertake thoſe very neceſſary, but very difficult, 
and very troubleſome employments ; great freedom 
for men to give Judgment according to their opi- 
nion and their conſcience; and great reliance upon 
the reſolutions of thoſe, who know they ſhall be 
ſure to pay with their lives and fortunes for any miſ- 
taſte of theirs, either to the King or the People, as 
either of them ſhall happen to get the upper hand. 
For my own part, I thank God, I can ſay theſe 
two things: Firſt, that for theſe ten years toge- 
ther, wherein (with very little intermiſſion) I have 
ſate as a Judge in ſeveral Courts, though I may be 
juſtly accuſed of many weakneſſes and miſtakes, 
yet | have never given Judgment in any one Caſe 
againſt the clear dictates of my reaſon and my con- 
ſcience. And the ſecond thing is, that I never gave 
Judgment in any controverted Point, wherein I had 
io many, and fo great authorities to warrant it, as 
I have to warrant that Judgment which was given 
in Sir Edward Hales's Caſe, And this I ſay, not 
to ſer up that opinion again in a Pamphlet, which 
was ſo ill reliſhed in a Court of Juſtice, nor to op- 
pole my Senſe to the Judgment of the Nation; for 
I think it is very fit that this dark Learning (as my 
Lord Vaug ban calls it) of Diſpenſations, ſhould re- 
ccive ſome light from a determination in Parlia- 
ment; that Judges for the time to come, may judge 
by more certain Rules, which Acts of Parliament 
the King may, and which he may not diſpenſe with. 
Bur I have cited thoſe authorities at this time in my 
own defence, and for theſe particular purpoſes ; in 
the firſt place, to thew, 

1. That we are not the firſt inventors of this diſ- 
penſing Power, but that it has been allowed with- 
out controverly, to the Kings of England in all 
ages, that they might diſpenſe with many Acts of 
Parliament, 

2. That if our Judgment was erroneous, and 
that the King could not diſpenſe with that Act of 
Parliament; yet that error was but an error in that 
fingle- Caſe, and had no ſuch large and miſchievous 
conſequences as is pretended. For that, becauſe 
we judged that the King could diſpenſe with that 
Statute,- for cthers to conclude from thence, that 
therefore he had a Power to diſpenſe with all other 
Statutes ; eſpecially ſuch as confer, or veſt in any 
of the ſubjects any manner of intereſt whatſoever, 
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in their lives, liberties, or eſtates; or that, becauſe 
the King may diſpenſe with a penal law, wherein a 
diſability is annexed to the breach of it as a penal- 
ty, and that penalty not to be incurred before a le- 
gal conviction, and where the King's diſpenſation 
makes the thing diſpenſed with lawful, and conſe- 
ö prevents any conviction or penalty at all: 

or others to conclude from thence, that therefore 
the King may diſpenſe with ſuch Statutes, where a 
precedent diſability is actually laid upon any man, 
as there is upon the members of both houſes, till 
they have taken the oaths and teſts preſcribed ; and 
therefore without queſtion, is not in the King's 
power to diſpenſe: I ſay, theſe are conſequences 
which may flow from the heated imaginations of an- 
gry men, but have no warrant or foundation at all 
trom the Judgment given by us. 

I have one thing more to ſay in my juſtification; 
which is, that if I have been guilty of ſo heinous 
offences as I am accuſed of, where is the temptation 
or the reward ? If it was to keep in my Judge's 
place, which otherwiſe I might have loſt, I can 
only anſwer, That if that were the caſe, I then be- 
came the worſt man in the world, only to keep 
that, which it is pretty well known, I was with 
much difficulty, with the perſuaſion. of my friends, 
prevailed with to accept: and for any other reward, 
whoever is acquainted with the circumſtances of my 
fortune, will, I am confident, notwithſtanding the 
falſe and idle reports, of I know not what great re- 
verſions lately fallen to me, as eaſily acquit me of 
having been corrupted by the King, to give a per- 
nicious Judgment in this Caſe, as of having enrich- 
ed my ſelf by taking bribes in caſes between party 
and party. 

All that I have to add more, is, that howſoever 
this that I have ſaid in my defence, may happen to 
be underſtood at preſent, yet I could not deny my 
ſelf the ſatisfaction of having put in a Plea of In- 
nocence at leaſt; that whatſoever ſhall happen to 
me now, may perhaps meet with a more equal - 
Judgment in after-times ; ſince it ought to be much 
leſs uneaſy to me to loſe my life, if any body be 
very fond of taking it, than to let the aſperſions 
that are every day caſt upon me, to paſs in ſilence; 
or ſuffer my ſelf to be tranſmitted to poſterity un- 
der the character of a betrayer of my Religion, or 
a ſubverter of the laws and liberties of my coun- - 


try. 


Sir Robert Atkins, at the End of his Enquity 
into the the Power of diſpenſing with Penal 
Statutes, makes the following ſhort Argu- 
ment upon the Pleadings of the afore- men 
tioned Caſe of Sir Edward Hales. 


T HE firſt Point argued by the Plaintiff's Coun- 
ſel, was, That it appears by the Declaration, 
and it is now confeſſed by the Defendant's joining 
demurrer, that the Defendant had been indicted for 
this offence, in exerciſing the Office of a Colonel 

without having taken the Teſts. | 
And upon the Indictment he either did plead this 
Diſpenſation, or might have pleaded ir. And he 
is now convict, according to the direction of the 
Act of 25 Car. 2. ſo that he now comes too late to 
plead it to this Action: For he cannot falſify the 
conviction, nor aver any thing againſt the Record 
of it, and bring the fact to be tried over again in 
this Action; but is concluded and eſtopped, in Law 
ro 


to ſay any thing to the contrary of that Record, by 
which he is found guilty of the offence againſt this 
Act of Parliament. | | 

The Defendant either did plead this Diſpenſation 
or Pardon to the Indictment, in diſcharge of the 
Indictment, and it hath been over-ruled by the 
Judges at the Affizes (as by Law it ought to be, 
being no good Plca :) Or he might have pleaded it, 
if he had been adviſcd it had been a good Plea. 
And not having done it, he had elaps'd his time, 
and now comes too late to plead it, being convict of 
the crime. | 

To this it was objected (as I hear) that the Plain- 
tiff, if he will take the advantage of an Eſtoppel, 
ought to have it ſet forth by way of replication to 
the Defendant's Plea, and to have relied upon it. 

For the Rule is, That he that pleads an Eſtop- 
pel, mult rely upon it as an Eſtoppel. 

It is true, if a man will plead an Eſtoppel, he 
muſt rely upon it. 

But in this Caſe the Plaintiff does not plead the 
Eſtoppel, but the Eſtoppel appears by the Decla- 
ration, and the Defendant's own Plea together: ſo that 
there was no need for the Plaintiff to ſet that forth 


by way of replication, which doth ſufficiently ap- 


pear by the Defendant's own Plea, viz. That he 
did not take the teſts within the time limited by the 
Act, and the conviction is confeſſed by his Plea, and 
Joining in demutter. 

If a man recover a debt upon a bond, and before 
execution dies, if his Executor ſue a Scire facias 
upon that Judgment, the Defendant cannot plead 
any Plea that he might have pleaded before, as non 
et faftum, or by Dureſs, or the like: for he is con- 
cluded by the Judgment. 

In Jaſon and Kete's Caſe, in Syderfin*s Rep. fol. 43. 
by Bridgeman, Chief- Juſtice, a man ſhall never help 
"himſelf by Audita Querela (tho? that is an equitable 
ſoit at Law) for any matter that he might have 
pleaded before, | 

There is no eſtoppel in this Caſe, for the Convic- 
tion is upon an Indictment, which is the King ſuit : 
and this is the ſuit of another, viz. the now Plain- 
tiffs, and ſo they are two diſtinct ſuits. 

The conviction upon the Indictment is an eſtop- 
pel againſt the Defendant himſelf, of which any 
man may take the advantage, and he himſelf ſhall 
never be admitted to aver againſt it: As in Maynye's 
Caſe, in Leonard's firſt part, fol. 3. 

An attainder for treaſon is an univerſal Eſtoppel ; 
of which any ſtranger may take the advantage, not 
only againſt the Party attainted, but againſt his wife 
too, it ſhe ſue for dower. And it does not run in 
privity : By Manw. Cb. Bar. 

Where a man is attainted by his own confeſſion 
of a felony, a ſtranger is not eſtopped to ſay he was 
not guilty “: But it A commit felony, and after en- 


feoff J. S. of his land; and after A. is attaint of this 


felony by verdict, there J. S. is eſtopped, and may 
not aver that A. was not guilty, becauſe he claims 
under him: much lefs ſhall 4. himſelf aver againſt 
the verdict, that he is not guilty . 

If a man be acquitted of felony, all the World, 
' ſays Grevil, in Keilwey Rep. 8 1. 6. is eſtopped to 
fay the contrary . So vice verſa, if he be convict, 
by the ſame reaſon F. 

As to that which is objected, that the conviction 
is upon an Indictment (which is the King's ſuit) but 


* 7 E. 4. 1. Br. Eſtoppel 163. 
Abr. firſt Part, 362. 
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this is another ſuit, and therefore the verdict ſhall 
not conclude the Defendant in this ſuit : K 

This is not another ſuit, but in effect an execution 

upon the conviction, and grounded upon that Re- 
cord, and therefore not merely a new ſuit, but a 
dependant action; as a Writ of error, or an Au- 
dita Querela, or a Scire Facias upon a Record, are 
dependant ſuits, or an action of debt upon a Judg- 
ment. 
The Act of 25 Car. 2. c. 2. hath made it crimi- 
nal in any perſon, after his negle& of taking the 
two Oaths, or of the Sacrament, by the times li- 
mited, to execute any ſuch office or place of truſt ; 
and for ſuch offence hath made him indictable at the 
aſſizes: and upon a convict ion the offender incurs 
(among other penalties) the forteiture of 500 J. and 
gives it to any one that will ſue for it in an action of 
debt. 

So the Statute hath directed the method of trying 
the offence, and of convicting the offender, by In- 
dictment at the Aſſizes. | 

And if he that ſues for the forfeiture ſhall be 
driven to prove the offence over again, then the 
conviction at the aſſizes ſerves for nothing, but was 
all in vain. And ſuch conſtruction defeats the in- 
tention of the Law- makers; for they intended this 
for the only trial, and not to have ſeveral trials: 
For ſuppoſe it ſhould be tried again in this action, 
and a verdict paſs for the Defendant, here ſhall be 
trial againſt trial, and verdict againſt verdict :: and 
ſuch conſtruction ought to be made of Acts of Par- 
liament, as may not elude, but agree with the in- 
tent of the law- makers; and ſo as that no words, 
clauſe or ſentence, ſhall be altogether idle and inſig- 
nificant. 

And this conviction upon the Indictment is the ve- 
ry ground of the action of debt brought by the now 
Plaintiff; for the words of the Act are, And being 
thereupon lawfully convicted upon any Indifment, eve- 
ry ſuch perſon ſhall from thenceforth forfeit 590 l. 

So that till there be ſuch a conviction, there is 
no forfeiture incurred of 5007. nor no action can 
be brought for the 509/. The offence muſt be 
proved and determined before any action can be 
brought; and therefore the proof of the offence, 
whereof the Defendant is convict, muſt not be made 
in this action over again: if it muſt, what ſerves the 
conviction for ? ; 

Suppoſe the Plaintiff here had brovght this ac- 
tion, after the 9 2 of the Defendant of taking 

receiving the Sacrament, and his 
acting in his office after ſuch neglects, and before 
any conviction upon Indictment, and had only a- 
ver*d, that the Defendant had ſo neglected, and yet 
acted ; would this action have been well brought? 
Or, ſuppoſe there had been a conviction, but the 
Plaintiff had not ſet it forth in his declaration, but 
had only averr'd the offence committed, would this 
have been a good declaration? Surely it would not. 
This proves that the Record of the conviction is 
the very ground and foundation of this action, and 
the action would not lie without ſuch conviction ; fo 
that it is not a meer new action, but a dependant 
action. . 

And the uſual difference is where the action is a 
dependant action, depending upon a Record, and 
grounded upon it; and where it is a collateral ſuit, 
not depending upon that Record, 

| An 
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An action ãgainſt the. Sheriff for an 
tak en in execution; this is w de pendant action and 
is groundxd upon the Record of the Judgment given 
againſt che party that eſcaped; The Sheriff eannot 
aver any thing againſt that Record, and examine 
it over again; nor can he take any advantage of 


error, or erroneous proceeding, in obtaining that 


Judgment. Saunders's Rep. 2 part. 101.“ 

So in an action of debt grounded upon a Judg- 
ment, or in an Audita querela, to be telieved upon 
a judgment. nt | 

And ſo in our Caſe, this action of debt for the 
500 J. is grounded upon the conviction; which 
muſt ſtand for truth as long as it remains in force 
not avaided by error or attaint. 

A Writ of Error to reverſe a Judgment, is 2 
dependant action: In error; the Plaintiff may not 
aver any thing againſt the Record. Mailens verſus 
Weldy. ne 11 part, 94. Error was ſued in the 
King"s-Beneh to reverſe a Judgment given in the Pa- 
lace-Court : And the Plaintiff in error affigned for 
error, that the Duke of Ormond (who is _—_ 

Judge of that Court by Patent) was not here t 
was agreed by the Court, that it might not be aſ- 
for error ; for it was contrary to the Record. 

But per Cur. in an action of treſſpaſs, or falſe 

impriſonment; which, {ſays that Report) are col- 
lateral actions, he may fallify and aſſign that, if he 
be taken upon ſuch Judgment. 

So if a man be indicted and convict of an aſſault 
and battery, and afterwards the perſon ſo aſfaufted 
brings his action for the battery, this hath no de- 

ndance upon the — pr of 8 for 

be ſued, though t were no Indictment; 
— a diſtinct and colliterat ſuſt. The Indift- 
ment and Verdict is no eſtoppel, nor can ſo much 
as be given in evidence: as is held by the whole 
Court, in the Caſe of Sampſon verſus Tardley, and 
Tothill, 19 Car. 2. B. R. Keble's 2 part; 384. The 
like in an appeal of murder, Keble's 2 part, 223. 

Another penalty upon the offender againſt this 
Statute of 25 Car. 2. is, that he ſhall be diſabled 
to ſue in any adion. Now fuppoſe a perſon con- 
wit at the Aſizes, ſues an Action, may not the 
Defendant in that action take the advantage of that 
diſability, and plead the conviction? As in cafe of 

an Outlawry pleaded in diſability ; there need not 
be fer forth all che proctydings in that ſuit wherein 
the - plaintiff was outlawed, but he may plead the 
Record of the Outlawry and rely upon it; and it 
ſhall not be examined whether there was any juſt 
cauſe to ſue him to the Outlawry, or not. 

The Inditment, the Defendant's Plea to it, and 
the Verdict upon it, have determined the matter of 

fact, that the Defendant is "guilty of the offence a- 
inſt this Act of Parliament. 

The Act it ſelf hath pronounced the Judgment, 
which conſiſts of many particulars z- one whereof is, 
that the Defendant ſhall forfeit 500 d. to him that 
will ſue for it ; and the action of debt for the 500 /. 
brought by the Plaintiff, grounded upon all theſe, 
is in the nature of an execution. 4 

And all theſe put together, are not ſeveral and 

- diſtin ſuits, but in effect all but one ſuit and pro- 
ceſs, one depending upon the other. 

The fecond Point is, Whether the Diſpenſation 

ed by the Defendant, be a good barr to the 
of debe; Aud this is properly called, The 

great Point of the Caſc: 

Vor. VII. 
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Uf one Fur which the Reader i; "referred to Sir Robert 


Atkins's Large” Pampblet, of The Enquiry into 
the Power of diſpenſing with Penal Statutes. 


Then Sir Robert adds a Piſtſeript'+ Being forte 
Anima s wpon a Book - writ by Sir 
Edward Herbert, Lord Chief-Fuſtice of the 
Common-Pleas, entituled A ſhort Account 
of the Authorities in Law, upon which 
Judgment was given in Sir Edward Hales's 
Caſe. rt 
[After a ſhort Apology for making ſome Ani mad 
ver ions upon 


HE Chief - Juſtice Herbert, ante pag. 617. 
23 the definition of a diſpenſation out 
of Sir Edward Cotes 11th Rep. fol. 88. viz. Diſ⸗ 
penſatio mali probibiti eft de jure Domino Regi con- 
ceſſa, propter impoſſibilitatem previdendi de omnibus 
particularibus. 

And again, Diſpenſatio ef mali probibiti provida 
relaxatio utilitate ceu neceſſitate penſata. 

Upon the word Conceſſa, I would gladly be ſa- 
tisfied; when, or by whom that Power was ever 
yr to the King; where ſhall we find that 

rant 

It is clear, that whoever hath the entire powet 
of making a Law; may juſtly diſpenſe ,with that 
Law. And therefore Almighty God; being the 
ſole and ſupreme Law-giver, might diſpenſe even 
with the moral Law ; as he did with the fixth Com- 
mandment; when he dommanded Abrabam to ſa- 
crifice his ſon Jaac; and with the eighth Com- 
mandment, when he commanded the {faclites to 
bortow the jewels of the Egyptians, and to go away 
without reſtoring of them. 4” 
But it ſtands not with reaſon, that he who hath 
but a ſhare with others in making of a Law, (as 
the King hath no more) ſhould have the power, by 
himſelf alone to diſpenſe with the law, unleſs that 

were expreſly intruſted with him by the reſt 
of the law-makers ; as ſometimes hath been done. 

Sic Edward Coke, in his 7th Rep. in the caſe of 
penal Statutes, fol. 36. towards the lower end; does 
affirm, that this diſpenſing Power is committed to 
the King, by all his ſubjefts, So that it is not 
claimed Jure Divino, but by grant from the Peo- 
ple. But where to find any ſuch Grant we know 


not. | 
1 have, as I conceive made it appear in- my lat- 
ment, p. 14. that the firſt invention of Diſ- 
pent ons with laws, began with the Pope, about the 
me of Innocent III. and by our King Henry III. in 
imitation, _ encouragement from the Pope 3 
fo that it was not by the Grant of the People, butever 
exclaimed againſt by all good men, and generally 
by all the People ; and ever fenced againſt by a 
multitude of Acts of Parliament. 
It is true, the diſpenſing with laws hath ever 
ſince been practiſed; and yy, began at firſt here in 
England to be uſed only in Caſes where the King 
alone was concerned, in Statutes made for his own 
rofit, wherein he might have done what he plea- 
ed. But it is but of latter times that they have been 
ſtretched to Caſes that concern the whole Realm. 


See my Argument, fel. 13. Hence it evidently ap- 


it cannot be a legal prerogative in the King; 
or that muſt ever be by preſcriptions and refirained 
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aid Book, be proceeds thus :] + 


62 
to thoſe caſes that have been uſed titne ĩimmemotrial, 
and muſt not be extended to ne caſes. 
Now there hath been no ſuch uſage as will war- 
rant the diſpenſing with ſuch an Act of Parliament 
as is now before us, that of 25 Car. 2. f. 42. 
FTbe Chief. Juſtice Herbert, from the definition 
before recited, and thoſe two authorities of Sir E4- 
tward Coke, in his caſe of tnonopolies, and that 
other of penal Statutes, frames an argument to 
prove, that the Diſpenſation granted to Sir Edward 
Hales; was good in Law. aint 
Becauſe a Diſpenſation is properly and only in 
caſe of a Malum Probibitum; he thence infers, 
that the King can diſpenſe in all caſes of mala pro- 
twubita. | 
Which is a wrong inference, and that which Lo- 
gicians call, Fallacia d difto ſecundum guid ad dictum 
kmpliciter. Becauſe he can diſpenſe with ſome, 
that therefore he can diſpenſe with all, is no good 
conſequence, ' ; 
It appears by the late Chief-Juſtice Yaughan's 
. Reports, in the Caſe of Thomas and Sorrel, (ſo often 
cited by the Chief-Juſtice Herbert) Vaughan's Rep. 
fol. 333. the fourth Paragraph, that his opinion is, 
That the King cannot diſpenſe with every Malum 
Prabibitum ; and he gives many inſtances of ſuch 
Mala Prohibita, that are not diſpenſable, fol. 342, 
and 334. parag. 4. 5 | 
herefore the Lord Chief- Juſtice Herbert ſhould, 
as I conceive, regularly firſt have given us the diſ- 
tinction of Mala Probibita, into ſuch as are diſpen- 
ſable, and ſuch as are, not diſpenſable ; and then 
have ſhewn, that the Diſpenſation granted. to Sir 
Edward Hales, fell under the firſt part: Zut that 
learned Reporter, the Chicf-Juſtice Vaughan, (lo of- 
ten cited by our now Lord Chief- Juſtice) in the 
aforeſaid caſe of Thomas and Sorrel, fol. 332. the laſt 
Paragraph ſave one, quarrels with the very diſtinc- 
tion of Malum Prebibitum, and Malum in ſe, and 
ſays it is confounding. | 
Prom whence I would obſerve, and from the 
whole Report in Thomas and Sorrel's caſe, that the 
notion of diſpenſation is as, yet but 'crude and un- 
digeſted, and not fully ſhaped and formed by the 
Judges. | 2 
I be Pope was the Inventor of it, our Kings have 
borrowed it from them; and the Judges from time 
to time have nurſed and dreſſed it up, and Even 
it countenance. And it is {till upon the grow — 
encroaching, till it hath almoſt ſubverted all Law, 
and made the regal power abſolute, if not diſſolute, 
I muſt agree, that our Books of late have run 
much upon a diſtintion, viz. Where the breach of 
a penal Statute is to the particular damage of any 
perſon, for which ſuch perſon may have his Action 
againſt the breaker of that law; there, tho' it be 
but Malum Probibitum, yet the King cannot diſ- 
nſe with that penal Law, according to the rule 
in Bratton : 
Rex non poteſt gratiam facere cum injurid & damno 
allerius. * 0063: ee 
As for inſtance, there are ſeveral Statutes that 
prohibit one man from maintaining another's ſuit, 
though in a juſt cauſe. See Poulton de pace Regis 
& Regni, in his chap. of maintenance, fol. 55. 
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Now it is held, that the King cannot diſpenſe 


with theſe laws, becauſe it would be to the preju- 
dice and damage of that particular perfon, againſt 
whom the ſuit is ſo maintained by another; for 
there can be no maintenance, but it is to the wrong 
of a particular perſon, * | 
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— > may a — of the Hundred. 
But there are many penal laws, w 

the tranſgreſſing of them, no ſubject can —— 
particular damage, and there fort no particular ac- 
tion for 1 of them. 156 5 
As upon the Statute that prohibits the tranſpor- 
tation of wool, under a penalty. By the breach of 
this law, that is, by the exportation of wool, no 
one particular man hath, any damage, more than 
every other man hath; but it is only againſt the 
publick good. 5 | F 
And the breach of ſuch a penal law is puniſhable 
only at the King's ſuit, by indictment or preſent 
ment. 8 ] 

And the like where ſuch a Statute gives an 
action popular, to him that will ſue for the penalty, 
who hath no right to it more than another, till his 
ſuit be commenced. ; 

In theſe caſes, it is commonly held, that the 
King may diſpenſe with ſuch penal Statutes,” as to 
ſome particular perſons, and for ſome limited time, 
(whereof they make the King the ſole Judge ;) be- 
cauſe, as the reaſon is given in the Chiet- Juſtice 
Vaughan's Reports, fol. 344. parag. 2. ſuch offence 
wrongs none but the King. This is now the com- 
mon received opinion and diſtinction. And the 
breach of ſuch kind of Statutes, are ſaid to be 
only the King's damage in his publick capacity, 
as ſupreme Governor, and wronging none but him- 
ſelf. Lord Yaugh. Rep. 342. parag. g. 
But if we will narrowly ſearch into this diſtincti- 
on, and weigh the reaſons ſo given, we ſhall find 
it » any juſt ground. I Nl agg 
The damage done to, the particular perſon ia the 
Caſes paſt, in the fiſt part of this diſtinction, are 
meerly his own, proper and peculiar damage ; and 
he is intitled to his particular action for it, in | his 
own proper perſonal right; and therefore if he 
diſcharge and diſpenſe with them, it is no wrong 
to any other man: he may do what he will with 
his OWN. . Bert 1 i. 

But the Caſes in the ſecond part of this diſtino- 
tion, are where the King hath a, right. to the ſuit, 
and the offence and damage are ſaid to be to him 


But are they ſo (as the former) in his own perſo · 
nal right, as his. 1 and other. Revenues are ? 
or are they to him but as a truſtee for the publick, 
for which reaſon he is called Creditor Pane? And 
may he therefore, upon the like reaſon,. diſpenſe 
with them, or diſpoſe of them, as a ſubje may do 


with his om pre Intereſts ?. * 
Again, ſhall a publick damage and injury to the 
whole Nation, be more diſpenſable by the King, 
than the lol of ——— — 


Publica privatis ſecernere—— 


And therefore in m ehenſion, the King e 
not in ſuch caſes of Difcenſarions, be — 7 gt 
wrong none but himſelf ; and it is not agreeable tg 
the definition before given, Utihtate Compenſata, 
for the King wrongs the whole Realm by it. Where- 
as if he grants a diſpenſation with a Penal Law of 
the firſt ſort of this diſtinction, he only wrongs ſame 


icular perſons. , : blanks 
Farbe oy and authorities for diſpenſations in our 
Books that were granted in ancient times, will ge- 
nerally be found to be only where the Penal Statutes 
were made for the King's own proper intereſt and 


4 * 


1686. or ot tabing the Onths of Su ,, & 625 


benefit: as his diſpenſing with the Statute of Mort- 
nan. For in ſuch caſes it was to the King's own 
loſs only, in caſes where the King might by Law 
have given away his lands or ſervices. So the King 
may in his Patent of grant of lands, diſpenſe with 
the Statutes, 1 Hen. IV. cap. 6. that require there 


mall be mention of the true values of them. And 


by a non olſtante to thoſe Statutes (which is now 
general'y uſed) the King doth in effect declare, 
that it is his pleaſure to grant thoſe lands, whatever 
the value of tl::m be, more or leſs: and the Statute 
does by expreſs words fave a liberty to the King in 
thar caſe. 

The King is not a truſtee for others in ſuch caſes, 
nor can theſe diſpenſations be ſaid to be directly to 
the damage of the publick. And ſuch Penal Laws 
as meerly concern the King's own revenue or profit, 
may juſtly be thought to be intended, to be made 

only to put the King's matters into an ordinary me- 
thod and courſe, and ſo fave the King a labour; as 
rhe Lord Hobaht ſays; and fo prevent the King's 
being ſurpriz*'d or miſ- inform'd, when Patents are 

ard from him, and not deſign'd to tie the King's 

nds, or to reſtrain his power: as out of all doubt 

was done and intended by the Law -· makers in our 
Act of 25 Car. II. 

But in all the late caſes and authorities which we 
meet with in our Books concerning non ohftante v, 
and diſpenſations, as in the time of King Hen. VII. 
und ſo downward to this day, we ſhall find them 
practiſing upon ſuch Penal Statutes as meerly con- 
cern the publick good and benefit, and the Laws of 
ſuch a nature, by the breach of which the whoſe 
Nation ſuffers : while ſome particular perſons, it 
may be, by giving a large fine, br a yearly ſum; 
obtain the favour to be diſpens'd with and eempt 
from à Penal Law, while all others continue to be 
bound by it. | | 

As for example; where a Statute forbids the ex- 
portation of Wool, or of Cloth undyed or un- 
ureſs d, under a penalty; ſuch a Law is greatly for 
the publick good, and it takes care that our own 
| ne ſhalt have employment and maintenance; 

et this is ſuch a Law; as according to the receiv'd 
diſtinction, the King may diſpenſe with; there be- 

no particular damage to one man more than to 
another, by breach of ſuch a Law; although it be 
a mighty damage to the whole Nation : for by fuch 
u diſpenſation, the perſon fo diſpens'd with to export 
ſich white Cloth undyed, will have the fole trade; 
which before the making of that Penal Statute was 
equal and common to all. I wiſh the Houſe of 
Commons would enquire what vaſt riches have been 
heretofore gotten by ſuch as have obtain'd the diſ- 
penſations with this Penal Statute, beſides the ſums 
they paid to the Crown for them. Theſe are meer 
Monopolies. | 

In ſuch a caſe it may rightly be applied, That 
Bin taketh occaſion by the Lato. It had been bettet 
for the Nation, that ſuch Laws wete never made, 
being no better obſerv*d : For here again the diſpen- 
farion is neither Ulitate, nor Nerefſittte penn. 

Look into the caſe of Thomas and Sori, arid you 
will find few or nv caſes of diſpenſations cited out 
of our Bobks; but of the time of King Henry VII. 
and much more of very late times: fo that the ill 
practice is ſtill improving and 2 
The Lord Chief. ſullice Hetbere, in the next 
place, page 619. proceeds to mention the great cafe 
of 2 Hen. VII. a reſolution of all the Judges in the 

Vol VIII | © 5d 


Excbeguer- chamber, en the King's diſpenſing with 
the Statute of 23 Hen. 


VI. cap. 8. That no mat 


ſhould be Sheriff above one year; This is the great 


leading caſe and authority, upon which the main 
ſtreſs is laid to juſtify the Judgment given In Sir 
Edward Flales's caſe: 


I would avoid repeating what I have already fo 
largely ſaid to this authority, to which I muſt refer 
my Reader, by which 1 hope it is moſt evidently' 
made out, that the King neither hath; nor never Rad 
any juſt rigix or power to ele& Sheriffs: bur rhe 
right of electing was anciently and originally be- 
longing to the Freeholders of the ſeveral Counties! 
and ſince it was unjuſtly taken from them (as they 
have ever been on the loſing hand; it hath been 
tedged in the great Officers of the Realm, as the 
Lord. Chancellor; Lotd-Treaſurer, Lord Privy-Seal; 
and the Judges; Sc. as appears by che ſeveral Sta- 


tutes. 

And they ate to make ſuth choice every year in the 
Exchequer, on a day appointed by the Sratute fot 
that purpoſe. So that the Sheriffs are by thoſe Sta: 
tutes to continue in their offices for one year only; 
and the King cannot hinder ſueh eletion; 

Only by his Patent or Comiſſion 7 the Sheriff; 
hath he uſed to fighlfy to the Sheriff himſelf that 
is ſo choſenz and to publiſh to all others who the 
perſon is that — en. Ty all * = of the 

tent; but it is the jon of thoſe 
Officers that truly weib then; in their office. of | 

And it does as clearly appeat; that when formef 
Kings have diſpens'd with a Sheriffs 3 
his Office for longer than one year; contrary to the 
ſeveral Statutes fo forbidding it; the wa, rr 
done it by virtue (not of his prerogative; but by & 
ſpetial Act of Parliament enabling Mm to do it, fe 
ſome extraordinary Gccafions, and for ſome limited 
time only; St for this the Statute of g Her. V. 
cap. g. in the Statutes at large; and wy lie ar- 
gument; fol. 34. as © 

The truth is, the power of diſpenſing is origtnal- 
ly in the Legillators. He only can dilpenſe with & 
Law, that ean make a Law, The power is equal; 
and the Legiſlators can confer the ſane power upon 
the King or any others, for forrie convenient _ 
Sc. as appears by the laſt inftarice of the Sheriff, 
and divers other like caſes; mentioned in my fort- 
going argument, where I have alfo obſerved many 
other things upon that reſolution of 2 Hen, V 


concerning Sheriffs. | | 
The Chief. Juſtice Ferber? ſuppoſts the miſchiefb 
rerited in the preamble of that Statute of 23 H. VI. 


tap. 8. concerning Shefiffs continuing in their offices 
longer than one year; to be equal, if not greater (as 
he judges) than the miſchlefs recited in the Statute 
of 25 Car. II. by Papiſts being in offices. Aud 
from thence; I preſume, would infer, that the caſe 
of Sir Euward Hales is not ſo fatal in the confe- 
quence; as the caſe of — ve 5 
- 1 nizy appeal to any ordinary nentz and to 
the fad experience and trial we have fo lately had, 
and to the danger we werk ſo lately in (from which 
Altnighty God, by no leſs than a miracle, hath in 
great mercy delivered the Nation) whether the mif- 
chiefs that could any way poſſibly ariſe from the diſ- 
penſing with the former (1 mean the Statute con- 
cerning Sheriffs) be comparable to the infidite mif- 
actin 


chiefs ariſing from putting Papiſts into office; and 

intruſting the wih our Religion, and all bur Cl 

vil Rights. mY | 
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The Chief - Juſtice, upon thoſe words of the Sta- 
tute concerning Sheriffs, via. That no Non obſtante 
ſhall make them good, infers page 618. that thoſe words 
do ſhew, that the Parliament which made that Act 
concerning Sheriffs, was of opinion, that had it not 
been for that clauſe, the King could otherwiſe have 
diſpens'd with that Act by a non obſtante, 


Anſew. This to me ſeems a ſtrained inference, and 


that it is very far from ſhewing any ſuch opinion in 
that Parliament. It rather ſignifies, that had not 
the Parliament inſerted that clauſe into the Act, the 
King might have done again as he had frequently 
praCtis'd before, viz: granted diſpenſations upon that 
Statute : which ill practice they endeavoured to pre- 
vent for the future, nor approving the practice, nor 
owning the power of doing it. Ex malis moribus 
bone oriuntur legen. A good Law rather con- 


demns a contrary practice before uſed. 


I heartily deſire my Reader (as 1 have done in 
my foregoing larger argument) carefully to obſerve 


and examine of what ſort and nature thoſe ſeveral 


caſes are, which the reſolution of the caſe of 2 H. VII. 
urges to warrant that reſolution. As thoſe caſes 
concerning the true value of lands, which the King 
grants; and that concerning the ſhipping of wool 
to a certain ſtaple, &c. and let the Reader judge 
how valt a difference there is between thoſe Statutes 
in the nature, and import, and reaſon of them, and 
this weighty important Statute now before' us; and 
how little that reſolution of 2 Hen. VII. can be 
warranted by the caſes there cited, being of fo. infe- 
rior and minute a conſideration, in compariſon of 
the principal caſe. | | 
It is true, Sir Edward Coke (if the twefth Re 
which goes by his name, be truly his) hath Free 
that reſolution given in 2 Hen. VII. found out new 
and difterent reaſons and arguments, which are not 
urged, and therefore I preſume never ſo. much as 
thought on, at that time by the twelve Judges, who 
gave the reſolution in that caſe of 2 Hen. VII. | 
Thus ſays Sir Edward Sandys, in his relation of 
the Religion uſed in the weſt parts of the World: 
thoſe of the Roman Religion made their greatneſs, 
wealth and honour, to be the very rule by which to 
ſquare out the Canons of their Faith; and then did 
ſet Clerks on work to deviſe arguments to maintain 


them. 


Sir Edward Coke ſeems to juſtify that reſolution 
concerning Sheriffs, from this ground, viz. That the 
King hath a ſovereign power, to command any of his 
ſubjefts to ſerve Lim for the publick-weal. And this 
ts (lays he) ſolely and inſeparably annexed to bis per- 
fon, and that this royal power cannot be reſtrained by 
any Af of Parliament, 12 Rep. fol. 18. | 
ht it is not ſolely annexed to the King's perſon, 
appears by the ſeveral Acts of Parliament, which I 
have cited to this purpoſe in my larger argument, 
fol. 34. where the power of diſpenſing with ſome 
particular Acts, was given to the King by the Par- 
liament, and by him accepted for ſome ſhort time. 
And the whole Parliament have in divers caſes them- 
ſelves exercis'd this very power. | | 
Judge of the weight of the reaſons ſaid to be 
given there by Sir Edward Coke, by that one inſtance 
of his in the caſe he puts of purveyance, 12 Rep, 
fol. 19. which (he ſays) cannot be taken from the 
King, no, not by Act of Parliament. | 
; , Yet we have lived to ſee it lately taken away by 
Act of Parliament; which in the judgment of a 
Parliament (which is of the higheſt authority in 
Law) may therefore be taken from the King. 


39: The Trial of Sir Edward Hales, * * Jae. II. 


And is the King in truth reſtrain'd from com- 
manding his ſubjects to ſerve him for the publick- 
weal, either by thoſe Statutes that diſable Sheriffs 


to continue in their offices longer than one year, or 


by our Statute of 25 Car. II. that diſables Popiſb 
Recuſants to bear publick offices: becauſe ſome ve-- 
ry unfit, uncapable, and dangerous perſons are diſ- 
abled to bear offices of truſt and power (and this by 
the King's owt: conſent to the Act, and by the ad- 
vice of the great Councit the Parliament) and indeed 
of the whole Realm? | 

Does the King by this (which the Judges miſ- 
call a reſtrain!) want for choice of fit perſons to 
ſerve in offices? Doth the publick-weal ſuffer by 
this reſtraint? Is it not rather preſcry'd by it? Hath 
not the King proteſtant ſubjects enough to bear 
officcs? And are Popiſh Recuſants (who account 
Proteſtants, Hereticks, and to be rooted out and 
deſtroy*'d, and with whom they hold no faith is to 
be kept, and againſt whom they have been conti- 
nually plotting miſchief ) are theſe the fitteſt co be 
intruſted with the defence of the Proteſtant Reli- 
gion, and with our Lives and Eſtates, which are all 
concein'd; more or leſs, in every public office and 
truſt ? b 2 

And are thoſe perſons (the Papiſts) that have 
dependance upon the See of Rome, and a foreign 
power, fit to be intruſted with the power of the 
Nation, with the Militia, and the Sea- ports ? 

Is not this to commit the Lamb to the cuſtod 
of the Wolf ? 2250 10 
- This Act that diſables Papiſts to bear offices, can - 
not be juſtly-ſaid to be a reſtraint upon the King; 
that expreſſion ſounds ill, and takes the matter by 
the wrong handle. It rather imports the King's 
declaration and reſolution, by advice of his great 
Council, to employ none in offices and places of 
truſt, but ſuch as are moſt capable and fit, and will 
moſt faithfully anſwer the great ends for which they 
are ſo intruſted, that is, the preſervaticn, of the 
Proteſtant Religion, which is the true Engliſh Inte- 
reſt. ut n 
And this agrees with the rules of the Common 
Law, that if an office be granted to one that is I- 
idoneus, the Grant is void, though granted by the 
King himſelf. Of this I have treated more largely 
in my argument, fol. 37. E | ; 

The Lord Chicf-Juſtice Herbert, page 619. aſks 
the queſtion, whether ſo many ſolemn reſolutions of 
all the Judges of England in the Excbeguer- chamber, 
are not to be relied upon for Law? And I anſwer, 
that if they were ten times as many more, yet they 
are not to be relied on againſt many expreſs poſitive 
Acts of Parliament directly to the contrary, For 
what words could the Parliament uſe more empha- 
tical and expreſs. and more to the purpoſe, than by 
ſaying, that a non cbſtante, or a diſpenſation, or a 
Grant of ſuch a thing (prohibited by that Law) 
ſhall be abſolutely void, and ip/ſo facto adjudged 
void, and the perſon made uncapable to take? And 
is not a Judgment in Parliament, and by Act of 
Parliament, of the higheſt authority? | 

But (ſays the Chief-Juſtice, fol. 619.) the conſtane 

ractice hath been to diſpenſe with the Statute of 
heriffs. I anſwer it hath alſo been a very fre- 
uent practice too for the King, to make ſuch. per- 
ons Sheriffs, as were none of the number nomina- 
ted or choſen, as aforeſaid by the Chancellor, 
Treaſurer, Judges, and other great Officers; and ig 
paſſes for current that he may ſo do, though it be a 
vulgar error: for it hath been reſolved by all — 
twelve 


3 


twelve Judges, to be an error in the King. See Sir 
Edward Coke's 2 Inſtit. or Magna Charta, fol. 359. 
and yet it is practis'd to this very day. 

The Chief- Juſtice, page 6 19. ſeems to excuſe Po- 
piſo Recuſants, for not qualitying themſelves for 
offices, by taking the oaths and the teſt, Sc. for 
that no man (ſaith he) hath it in his power co change 
his opinion in Religion as he pleaſeth, and there- 
fore it is not their fault. It is an error of the mind, 
c. | 

Anſ. Here is no occaſion taken to find fault 
with them for their opinion; let them keep their 
Religion ſtill, if they like it ſo well, who hinders 


them? This Act of 25 Car. II. impoſes no penalty 


upon them for their opinion. But is there any ne- 
ceſſity of their being in offices? Muſt they _ 
be guardians of the Proteſtant Religion? The Pe- 
nalty upon them by this Act, is not for their opi- 
nion, but for their preſuming to undertake offices 
and truſts, for which they are by King and Parlia- 
ment adjudg*d and declar'd unfit. 1 
Page 620. The Chief - Juſtice Yaughan is brought 
in, arguing for the King's power of diſpenſin 
with (Nominal) nuſances, (as he is pleas*d to call 
and diſtinguiſh nuſances.) The word (Nominal, ) 
as there underſtood, imports, that though a Parlia- 
ment declares any thing to be a nuſance, (as ſome- 
times they do in Acts of Parliament, to. render 
them indiſpenſable) which yet in its proper nature 
would not otherwiſe be ſo conceiv'd to be; that 
ſuch a nominal nuſance (as he holds) may however 
be diſpens'd with by the King, though regularly 
2 the King may not diſpenſe with any nu- 


S 


 Anfes, Shall any ſingle or particular perſon, 
4 a Chief. Juſtice, Ba oy call that * 
inal nu ſance, which a Parliament by a ſolemn 
Act and Law have adjudg'd arid declared to be a 
real nuſance? Are we not all concluded by what a 
Law ſays? This arrogance is the miſchief now com- 
Plain'd of. c | 

The Chief Juſtice Herbert, page 620. ſays, that 
from the abuſe of a thing, an argument can - 
not be drawn agaiaſt the thing itſelf. I agree this 
is regularly true; yet we have an inſtance to the 
contrary in the Scripture, in that point of the 
Brazen Serpent. But in our caſe the abuſe doth a- 
riſe from the very nature of the thing itſelf, from 
the conſtitution of ir. | | 

For the King practiſes no more in diſpenling, 
than what theſe reſolutions of the Judges allow him 
to do by this pretended prerogative. The error is 
in the foundation. 

They have made his power to be unlimited, either 
as to number of perſons, or as to the time how lo 
the diſpenſation ſhall continue. Sir Edward Coke 
ſays, and ſo the other Books, That the King is the 
ſole Judge of theſe. 


Nec metas Rerum, nec Tempora ponunt. | 


 TheChief-Juſtice Herbert, fol. 620. cites two 
; conceſſions (as he is pleas'd to call them) of al the 
Commons of England in Parliament, which he eſ- 
teems much greater authorities, than the ſeveral 
reſolutions or all the twelve Judges. Opt. 

But how far theſe are from conceſſions, will caſi- 
ly appear to * — Reader. They ay no 
more than prudent and patient avoiding of diſputes 
with the ſeveral Kings "And there Kufa 
of the like in the old Parliament-Rolls. 


| Jt is but an humbly clearing of themſelves from 
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any purpoſe in general, to abridge the King of any. 
of his prerogatives, (which have always been touchy 
and tender things ;) but it is no clear nor ditect al- 
lowance of that diſpenſing there mention'd, to be 
any ſuch prerogative in him. 


However, 1 am glad to ſee an Houſe of Com- 
mons to be in ſo great requeſt wich the Judges. Ir 
will be ſo at ſome times, more than at others. 

Yer I do not remember, that in any argument I 
bave hitherto met with, a vote, or order, or opi- 
nion of the Houſe of Commons hath been cited 
for ari authority in Law, before now. Will the 
Houſe of Peers allow of this authority for Law ? 

It will be ſaid, that this is but the acknowledg- 
ment of parties concern'd in Intereſt ; which is al- 
lowed for a good teſtimony and ſtrongeſt againſt 
themſclves. * | * 

Anſw. 1 do not like to have the King and his 
people to have divided intereſts. Prerogative and 
the peoples liberties, ſhould not be look'd upon as 
2 The prerogative is given by Law to the 

ing, the better to enable him to protect and pre- 
ſerve the ſubjects rights. Therefore, it truly con- 
cerns the people to maintain prerogative: | 

I could cite ſeveral Parliament-Records wherein 
the poor Houſe of Commons have been forced to 
ſubmit themſelves, and humbly beg pardon of the 
King, for doing no more than their duty, meerly 
avert his diſpleaſure. See the caſe of Sir Thomas 
axley, whotn the King adjudg'd a Traitor, for ex- 
hibiting a bill ro the Commons for the avoiding of 
the outragious expences of the King's houſe, 20 
R. II. num. 14, 15, 16, 17, and 23, and the Com- 
mons were driven to diſcover his name to the Kingz 
and the whole Houſe in a mournful manner craving 
pardon for their entertaining of that Bill. ; 

No doubt, as good an authority againſt the 
Commons for ſo ſaucily meddling in a matter ſo 
ſacred, and ſo far above them. Yet afterwards; 
1 Hen, IV. num. 91. that Judgment againſt Sir 
Thomas Harley was revers'd. ing a bay tl 
As for the diſtinction, page 622. of a diſability ac: 
tually incurr'd before the meddling in an office, and 
where the diſability is prevented by the coming of a 
diſpenſation ; I anſwer, that its being ſo prevented, is 
but Petitio Principii, and a begging of the queſtion. 
And to this diſtinction I have (I think) fully ſpo- 
ken in my larger argument, fol. 40. 
Tbe late Parliament, in making this Act of 2g 
Car. II. had, no doubt, a proſpect that probably 
the Crown would deſcend upon a Popiſb Succeſſor x 
and they levelled this act againſt the dangers that 
might then befall our Religion and Liberties, and 
they thought it a good ſecurity : but it is all va- 
niſhed and come to nothing, by occaſion of this 
Judgment in the caſe of Sir Edward Hales. And 
that muſt be juſtified by a Fiat Juſtitis. 

As to the objection that the Chiet- Juſtice fancies 
might have been made againſt him, or advice given 
him that he ſhould rather have parted with his 


clear place, than to have given a Judgment ſo prejudi- 


cial to the Religion he profeſſes, pag. 622. 

This, I fay, that for my part | ld never 
have advis'd him to have parted with his place, 
much leſs to have given a Judgment againſt his own 
opinion. But let his opinion be what it was, yet 
ſeeing, the clear intention of the makers: of the 
Law, contrary to that his opinion, and knowing 
the deſperate effects and conſequences that would 
follow upon the diſpenſing with that Act, (for we 
were upon the brink of deſtruQtion by it) and B 
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and that reverſal approv'd 
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notice (as this Chief- Juſtice and the reſt of the 
Judges needs muſt) that the King had firſt endea- 
vour'd to have gain'd a diſpenſing power in this 
matter from both Houſes (which was the fair ard 
legal courſe) and that yet that very Parliament which 
out of too great a compliance with thofe times, had 
ovet-look*d ſo many grievances, and conniv'd at the 
King's taking and collecting of the Cuſtoms, (tho? 
in truth the Collectors, and all that had any hand in 
the receiving of them, incurr'd 4 Præmmmire by it) 
not to mention the ill arrifice uſed in gaining the 
Exciſe ; yet that Parliament of the King's, boggled 
at the diſpenſing with the Act of 25 Car. II. know- 
ing the mighty importance of it. | 
And though they could not but take notice that 
ſo many Judges at once had been remov'd, becaufe 
they could not ſwallow this Bitter Pill; and others 
brought into their places, as might be juſtly ſuſ- 
efted to ſerve a turn, and the King's learned Coun- 
el could not at firſt find out this — to do 
ad been attempt · 
ed, and all prov'd ĩneffectual; ſure in ſuch circum- 
ſtances it had been prudence, nay the duty of the 
Judges to have referr d the determination of it to 


2 Parliament; and the rather, becauſe it was to ex- 


d a Law newly made, and the conſequences fo 
dreadful, and the intent of the Law-makers fo evi- 
dent. | 


And this hath been Frequently practis'd 
Judges, in caſes of far leſs Acute, 75 nor, 
ment. This 1 hive alſo enlarged upon in my large 
argument, 29s 26, . 
Oed. But it might have been a long time be- 
fore any Parliament had been called. 

Auf. We ought to have Parliaments onee 4 
year, and oftner if need be; and baden Tu 
e mem Regis, us Ln; and we then ſtood i 
—— of à Parliament even for the ſake of this 
very cale. 

And theſe haſty Judgments are one ill caufe why 
Parliaments meet no oftner ; the 3 of Parlia- 
ments is taken out of their hands by, the Judges. 
And it is the fiirereſt of ſome great Officers, — 
Parliaments ſhould not be „ or elſe be haſtily 
prorogu'd ov adjourn d. | 
As to the point of the ſeigned action, which the 
Lord Chitf-Juſtice ſeems to juſtify, 1 conceive he 
miſtakes the force of the objection. 5285 ac- 
tzons may be uſeful ; but this action againſt Sir EA. 
ward Hales, is ſuſpected not only to have been 
feigt d and brought by Covin between him and his 
fervant and friend, but it was feignedly and faintly 
proſecuted, and not heartily and Rounly defended. 


This ſolemn reſolution was given upon a few 
fort argurnents at the Bar, and witho 2 at the 
Bench, and upon other reaſons (as T bas heard) 
which were then made uſe of, are now given by the 
Chief: Juſtice ; but the times will not bear them. 

After all, I intend not by this to do the office of 
an accuſer, nor to charge it as 4 crime. But as 1 
think myſelf bound in duty, on the behalf of the 
whole Nation, of myſelf, (though a ſmall part and 
member of it) and of my friends, I humbly pro- 
poſe, that the Judgment given in Sir Edward Hale:'s 
cafe, may, after à due examination, (if there be found 
cauſe) be legMy revers'd by the Houſe ON ary 

' 14 <'S rm d 4 — 
eial act of Parlament. n e 
\ But as that Judgment of the Lord Chict-fultice's 


c 12, Rep. fol, 89, 
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was of the utmoſt conſequence, and his Vindica- 
tion far from ſatisfy ing the P᷑ople; Mr. 4120004; 
a very conſiderable man in his proſeſſion, at that 
time, undertook the anfwering the Chicf- Juſtice: 
Therefore to ſet the whole matter in a true light, 
and to obſerve an exact impartiality, Mr. Atzwood's 
Examination of the Chict- Juſtice's Account, is here 
inſerted; as follows. | 11 1 


The Lord Chief Juſtice Herbert's Account 
examin'd, by William Atwood E/; Bar- 
rifler at Law, wherein is ſhewn, That 
thoſe Authorities in Law, whereby he would 

excuſe the Judgment in Sir Edward Hales's 
caſe, are very unfairly cited, and as ill ap- 
plied. | thn 


W ERE it not the reproach of our times, 
to have had men advanced to Courts of 
Judicature, for other merits, beſides Integrity and 
Learning in the Laws of their country ; it might 
5 5 a great piece of vanity in me, to anſwer a 
zok ſtamp'> with the name and authority of a 
Err icke | n 
et, perhaps, I might be thought not without 
cauſe to take this as my more immediate Province z 
having been the firſt of the profeſſion who ventur'd 
in publick companies to ſhew, how wofully that 
mgbctnt Book-caſe 2 Hen. VIE. in relation to She- 
riffs, has been miſtook, of wreſted to ſerve for co- 
tour to that haſty Judgment in Slr Edward Hales's 
feigned cafe. V | 
Wherefore, how needful ſpever the Chief-Juſtice 
may find it, to make proteſtations of his Hncerity 
bid. Acbunt p. 616, this may Tuperfede any ſuchfrom 
me. Nor would I willingly call bis a proteſtation 
Contrary to_ apparent fat (eſpecially conſidering; 
that weakneſs A Judgment manifeſted by this de- 
fetice) did he not give too great occaſion for it. 1. 
From. the large ſteps which he took to precipitate, 
400 as 1am well aflured, to Tollicit that reſolution, 
24, The manner in Which he delivered it, widely 
differing from what he now prints. 3. The unfaic- 
niels of his preſent quotations. And, 4. The unha 
pineſs, not to ſay worſe, of thoſe inſtances which, 
515 to give of his lincerity. AI" 
I ſhall not dilpute, or repeat his Lordſhip's ſlate 
of the caſe : but the queſtion upon it being, Whe- 
ther the King may by his prerogative diſpenſe with 
the Statute, 25 Car. il cap. 2. requiring all perſons 
in any office under the King, to take the teſt againſt 
Popery, I ſhall enquire, 
1. Whether thoſe Books, which he relies on as 
authorities for his Judgment, give any colour to it. 
. Whether, admit they did, they would coun- 
tenance the reſolution as he delivered it. 2 
3. Whether thoſe Inſtances which he offers of his 
ſincerity, may reaſonably be taken for ſuch. 
4. Whether he in any meaſure clears himſelf 
from the imputation of being highly criminal. 
His Lordſhip, like a maſter: diſputant, begins, as 
he thinks, with a definition of a diſpenſation, whicis 
he ſays, Account, p. 617. is given by the Lord 
Coke * :  Diſpenſatio mali prohiditi eft de jure Domino 
Regi conceſſa, propter impoſſibilitatem prevedendi di 
emnihus; & diſpen/atia oft mali prohibits provida re- 
Pic Wire, feu'neceſſitate peniſatd. 
e, I muſt ſay, he very. unlearnedly clogs 
the definition of a diſpenſing. power, with the * 
on 


* 


ſon in whom *tis ſuppoſed to be lodged : nay,” 
and the reaſon too why it ſhould be fo, which nei- 
ther the Lord Coke, nor common ſenſe, gives him 
any warrant to bring into the definition, However, 
it feems, according to this, a diſpenſing Power, in 


ſome. caſe or other, is veſted in the King; which fc 


is far from proving any thing to his purpoſe: 
For eicher the King may in all caſes diſpenſe as to 
particular perſons, and then his diſtinction of malum 
" probibitum, v. p. 617. and malum in ſe, falls to the 
round; or elſe it reaches only to thoſe caſes, in 
which the judgment or flattery of Judges have aſ- 
cribed it to him. 
He adds out of the Lord Coke (p. 619.) 11 Rep. 
f. 88. as an enlargement upon what he calls the de- 
finition, Inaſmuch as an Af of Parliament, which 
generally probibits any thing upon a penalty that is po- 
pular, or only given to the King, may be inconvenien; 
to divers particular perſons, in reſpett of perſon, time, 
or place; for this purpoſe the Law gives a Power to 
the King to diſpenſe with particular perſons, Where 
the Lord Coke manifeſtly reſtrains the penalty, to 
ſuch as is given the King as Head of the People, 
which account only he calls it popular: nor, 
indeed, can be thought to take in what is granted to 
any ſubje& that will inform; it being mentioned 
without diſtinction, whether before or after an In- 
formation commenced. é 
And that the Lord Coke's words here, 7 Rep. f. 
. ought not to be reſtrained farther, is yer more 
evident, from the caſe of Penal Statutes, on which 
Sir Edward Herbert's miſ-repreſentations will occa- 
fion my more particular Remarks. - 
As Sir Edward; conſidering what intereſt he has 
ſerv'd; may be preſumed ſomething converſant with 
Prieſts and Jeſuits, he might; among others of leſs 
uſe; have conſulted the learned Suarez, who after 
the definition; which he makes to be Legis humane 
relaxatio, in a diſtinct Chapter ſhews, with whom 
the ordinary power of diſpenſing (which he diftin- 
guiſhes from that which is delegated) is lodged, 
where he ſays, ib: r. 14. f. 395. Certum eſt eum ba- 
bere ordinariam poteſtatem diſpenſandi, qui legem tulit: 
And he gives the reaſon; Quia ab ejus voluntate & 
potentia pendot. So that none can have this power, 
but he, or they who are veſted with the legiſlative 
excluſive of others, or ſuch as have it delegated 
from thence. © That the King has not the legiſlative 
excluſive of others, is what I have formerly proved 
at large ; and it lies on the other ſide to ſhew, that 
the diſpenſing power has been delegated to him. 
Yet thus much be ſaid on the contrary. + ga 
Firſt, That the King could not in law be pre- 
ſumed to have exerciſed ſuch a power by himſelf; 
for that the ancient law provided, that he ſhould 
have a Council choſe in Parliament, who (as the 
Charter affirm'd to be declaratory of the ancient 
law, and ſworn at the coronation of Hen. 3. has 
it ty were ſworn quod negotia Domini Regis & Regni 
fideliter trafabunt, & fine acceptatione perſonarum 


® Suarez de Legibus, lib. 6. cap. 10. 84. ib; cap. 14. fol. 395: + V. Jus Aigl. ab Antique, & Jani. ' 
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omnibus juſtitiam exbibebunt : and that it was accounts 
ed the Law Jong after that, appears by the impeach- 
ment of Roger Mortimer, 4 E. 3. part of which 
was, that Whereas it was ordained in the Parliament 
next after the King's Corenation, that four Biſhops, 
our Earls, and four Barons, ſhould fand by the King, 
Pur luy Counſeiller; witbout whoſe aſſent Nul gros 
— ne ſe Feuſt: nevertheleſs Mortimer would 
undertake to manage all by himſelf, accroachiny 
royal Power ||: And it is eaſily to be ſhewn, hat 
ſuch a Counſel was in uſe, or continually infiſted 
on, as the right of the Kingdom, from the time of 
the Charter, confirm'd 28 Hep. 3. till the end of 
the Reign of Hen. 6. . N 

2. A Power to grant non obſtante' to Statutes, 
could not have been a right in the Crown at com- 
mon law ; for we have clear proofs of its odious 
and condemned beginning from the ſulphureous 
fountain of Rome, as an honeſt popiſh lawyer con- 
feſs'd with a deep figh. 35 Hen. 3. This now ob- 
ante Matthew Paris calls, a deteftable addition a- 
gainſt all Reaſon and Juſtice * And when, the year 
after, King Henry urged the example of the Pope 
for non obſtante's, the Prior of Jeruſalem ſays, God 
forbid you ſhould uſe this unpleaſant and abſurd word; 
as long as you obſerve Fuſtice you may be King, and as 
ſoon as you violate it, you will ceaſe to be Ming; which 
ſhews how little foundation in law it then was thought 
to have ; and .what the whole Nation thought of 
the . uſe of it, may be ſeen at large in Mar- 
thew Paris, and Mr, Prynne's Animadverſions on 
—— C . e oe. 2 

arther, the reaſons given why the King nt 

to have this power, fail here Dake many 2 

1. In that the intereſt of the whole, of which the 
Legiſlators are the beſt Judges, when they make 


the law without exception, ought to outweigh all 


private inconveniences, 8 | 

2. The Law has provided a more certain and 
equal remedy ; having taken as ſufficient care for 
the meeting of Parliaments, once a year at leaſt, 
and I may ſay, ** fitting too, as it has for the fir- 
ting of the common Courts of Juſtice ; as a | 
from the ſeveral Statutes in print; and others in the 
Rolls, which avoid the common cavil upon the 
words, oftner if need be. 

Arid theſe were, like the famous triennial Act, 
proviſions for the greater certainty of meeting ſo 
often at leaſt, but no receſſions from the old law ; 
which, as appears both by the Mirroùr, and the 
life of King Alfred +, was for the great Council 

meet twice a year at Zondoh. | 

3. The great reaſon aſſigned in the Latin quo- 


tation from the Lord Coke, propter impoſſibilitatem 


pr evidendi de omnibus particularibus, which is after 
diſtinguiſhed, as to _ time, and place, can 
no means be applied to the cafe in queſtion: 
or, 1. The law was made but very few years 
before their Lordſhips reſolution, and not grown 
more inconvenient by length of time, to any 


par- 
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pendent indiſcuſſa wel ad minus ad 

. As iZ e 
f knowledged for Law in the King's Name, 2 R. 2. 1. 4. 
, placed among the abuſes of the „ That Parliaments 


the Lord Cote, was not of di 


3 


particular perſon, than it was at the making of the 
Act. 2. The law- makers had in their immediate 
proſpect every particular perſon of the Romiſs com- 
munion ; and the time when, and place where the 
danger would happen, if any ſuch were commiſ- 
Honcd. 

Let us now fee what help he can have from his 
ſecond quotation from the Lord Cake, which is 7 
Rep. fol. 73. But he intends, I ſuppoſe, fol. 37. 
and would have it believed, that it was the opinion 
of all the Judges in England, 2 Fac. 1. that the 
King may diſpenſe with any particular Perle, that 
he ſhall not incur the penalty of the Statute, tho* 
it be an act made pro bono publics; and that this is 
a truſt and confidence inſeparably annexed to the 
royal perſon of the King, Accaunt, p. 617. In which 
1. He again overthrows his diſtinction of maium in 
ſe, and probibitum, making that power at large, in 
relation to any Statute pro bouo publico. 2. He ma- 
nifeſtly perverts the Lord Coke's ſenſe, whoſe words 


are, 7 Rep. fol. 36. When a Statute is mage. pro bono 


publico, ard the King, as bead of the Commonwealth, 
and the fountaih of Juſtiee and Mercy, is by all the 
Realm truſted with it; this is a truſt aud confidence 
inſeparably adjoined and annexed to bis royal perſon, in 


bib a point of Sovereignty, that he cannot transfer . 


it to the diſpoſition or power of any private perſon, or 
to any private uſe ; for this was committed go the King, 
by all his ſubjefts, for the publick good, &c. But 
true it is, that the King can upon eny cauſe 
bim, in reſpet# of time, place, or perſon, &c. ma 
a non obſtante to diſpenſe with any particular per ſon, 
that be ſhall not incur the penalty of this Statute. | 
Where the ſole queſtion was, of transferring 
over a penalty granted to the King, as entruſted by 
all the Realm to ſee the Statute put in execution, by 


- infliting the penalty. This truſt is adjudged inſe- 


parable, and not to be transferred over; but that 
however the King may diſpenſe with the penalty 

anted to himſelf : upon which, I mult ſay, our 

hicf-Fuſtice has made a very foyl ſtretch ; for 
what is this to the informer's 8 which 
the queſtion before him was ? But ſurely there is a 
mighty difference between theſe two ions: 
Where the ſubjects have entruſted the King with 
C4 a Statute made for the publick gaod, this truſt 
« is inſeparable, and cannot be transferred to ano- 
« ther: but the Statute ſo entruſted, may be diſ- 
« penſed with; which is all that is to be gathered 


' . from my Lord Cote: And this, © Tho? an A& 


« be made for the publick 5 » yet the King 
« may diſpenſe with it, and this is a truſt and con- 
«« fidence inſeparably annexed to the royal perſon 
« of the King ;” which is Sir Edward Herbert's 
zerverſe comment. In ſhort, Lord Coke ſays, 
ere the King is 22 bar nd * 22 
Statute made for the publick good, be 1/penſe wi 
tbat Statute, 4 Sir Eduard Hirbo as, be 4 4 
enſe with any Statute made for the publick good. Up- 
Us co tis to be obſeryed, that the queſtion in 
fpenſing, but granting 
over the penalty ; which penalty, he ſays, is not 
to be transferred over: the other would make it of 
diſpenſing, and that that power is inſeparable, and 
not to be transferred 3 ſo apparently changes the 
{tate of the queſtion. | 
His next ſtep is to the Year-book of H. 7. f. 11, 


N 


„Chief. uſtice Fineux, 11 HF. E 12, 2. 
+ 2 714. Hood the 
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te. in which he leaves us to ſeek the year, which 
wh 1. N — — _ great caſe which 

cites; wherein 's diſpenſing power is 
deſcribed and limited. b r, ns 

„There is a diverſity, ſays the Book: Acconnr, 
(p. 617.) between malum probibitum, and malum in 
< ſe; as a Statute forbids any man to coin money, 
& and if he does, be ſhall be hanged 3 this is malum 
grabibitum : For before the Statute, coining mo- 
„ ney was lawful, but now it is not ſo, and there · 
fore the King can diſpenſe with it. So if a man 
„ ſhip wool in any but Calais, it is malum 
«© probibitum, becauſe it is prohibited by Act of 
«** Parliament, But that which is malum in /e, the 
King, nor no other perſan can diſpenſe with: as 
if the King would give a man power to kill ano- 
40 105 or —_— 333 in the 
© high-way, they were void, yet the King 
* can 2 thefe things when they are done.” 
Upon this caſe tis obſervable, chat the power of diſ- 
pealing is here aſſerted in re lation to and not 
perſons : wherefore according to this, taken in Sis 
Edward Herbert's latitude, the King may grant dif- 
2 to all in general, where the matter is on- 

y malum prohibitum : Whereas he himſelf owns, 
that the nature of a diſpenſation is particular, and 
given 22 per by name. 2. Many 
things in Magaa Charta, nay the maſt, are but mala 
Prokibita : and ſo Magna Charta itſelf may be diſ- 
penſed with: when he himſelf owns, that the King 
cannot diſpenſe with one tittle of Magna Charta : 
And methinks he could not but obſerve this contra · 
dition. Wherefore the rule there, admit it were a 
Judgment in law, as it was not, being only ſpoken 
obiter, by one of the Judges , can be applied only 
to ſuch caſcs as are there cited, The firſt is that of 
coining money, which goes upon the ground in 
Moor's Reperts t, where tis ſaid, that fuch Statutes 
a give 4 Preragaci us may be diſpenſed with : And 

of ſhipping wool at Calais, the King's Sta 
is of the ſame nature; and both ſufficiently ſhew 
the diſtinction of malum probibitum from malum in 
ſe, to relate barely to ſuch things as become evil by 
ident, as they are againſt an accidental preroga- 
tive: which no way interferes with the rights of 
the ſubjefts in general, or particular. 

And I much wonder that Sir Edward Herbert 
fhould cite my Lord Yaugban,'in the caſe of Thomas 
and Sorrel, as confirming what be would infer from 
the Year-book, when Lord Yaughan ſays, fol. 332. 
That old Rule has more confounded mens Judgments 
on the ſubjett, than refiified them ;, and fol. 333. him- 
ſelf denies that the King can diſpenſe with every we- 
2 by Statute, tho* prohibited by Sta 
tute only. , Ji 

Oh, but my Lord Vaugban ſhews, that a Di 
ſation does ius dare; and makes the thing aw ry 
ted to all others, lawful to be done by him that has 
it. Does he ſay this of every malum probibirum ? 
By no means: Wherefore we muſt apply it to the 
caſe then in queſtion, which concerned wine-licen- 
ces z about which the King had a Prerogative by 
ſtature law: and the diſpenſing with that, falls 
within the rule in no, agreeing with the Lord 
Cake, in the gale of penal $1arates I. Yet even thus 
much was à point gained by. the Prerogative, finee 
the 1ſt-of H. 7. for it is then made a I 


Book ſpeaks alſo of diſpenſing with Statutes, refining the Prvogtie but that com 


cerns not the Inſtances here of thin forbid the Judject for the limitation of that Power, 
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and adjourned over for the difficulty“, Whether the 
King could licenſe the ſhipping wools elſewhere than 
at Calais ; one of the very inſtances which Sir Ed- 

ward Herbert relies on: And Chief. Juſtice Huſſey 
Was poſitive, that the King could not licenſe; tho' 
indeed the Chief- Baron, and ſome others, held as 
Finenx did afterwards. Wherefore no body of leſs 
aſſurance than our Chief-Juſtice can ſay, from theſe 
Caſes reſults this plain ſyllogiſm : 

Whatever is not probibited by tht Law of God, but 
was lawful before any A of Parliament made to forbid 
it, the King by his diſpenſation may make lawful again, 
to that perſon who has ſuch diſpenſation, ibo it conti- 
nues unlawful to any body elſe, &c. Acc. p. 617. In 
which, if we grant his major, I will own, the con- 
cluſion to bring it to Sir Edward Hales's caſe, is not 
criminal. Yet the propoſition is ſo pernicious, ſtri- 
king at the very foundation of our Government, that 
if there were a reſolution, inſtead of an extrajudicial 
opinion, giving that countenance which even that 
looſe opinion does not; yet it ought to be rejected: 
For if all Acts of Parliament contrary to Magna 
Charta are void, as ſome have held, I am ſure much 
more ſo would ſuch Reſolutions of Judges be. And 
that ſuch an one would be contrary to that Great 
Charter, is evident: for no man can ſay, that all 
things prohibited by Magna Charta, are prohibited 
by the law of God. 

To come to Sir Edward's next great caſe, as he 
callsit, Acc. p. 618. but indeed the only one which has 
coloured the reſolution to the world ; which is that 
2 H. 7. Notwithſtanding his promiſe, he, p. 617. has 
not been ſo fair to give the words of that caſe, or ſo 
much of them as is material, leſt every body might 
judge of how little uſe it would be to him; nay, 

| men ſhould be for ſatisfying their own eyes, he 
has not directed to the fol7o. ; 

The Engliſh of the material part is thus T: In 
« the Exchequer-Chamber all the Juſtices were ſhewn 
* for the King, how King Edward the fourth, by 
« his Letters Patent, had conſtituted the Earl of 
40 - Sheriff of the ſame County; and had 
« granted the ſaid Earl the office of Sheriff of the 
« ſaid County for the term of his life, with all the 
« other offices tended, thereto belonging; ren- 
« dring to the King at his Exchequer, annually, 
« 100/, without any account, or any other thing 
C to be given for it, &c. | 
„ Now, 1. Whether this Patent was good? And 
« alſo, 2. How this Patent ſhall be intended ? were 
« the points in queſtion, And as to the firſt point, 
« the Juſtices held the Patent good ; for it is a 
<« thing which may well be granted for term of life 
« gr inheritance : as divers Counties have a Sheriff 
% by inheritance; and this commenced by a Grant 
« of the King. Then was ſhewn a Reſumption: 
« and then was ſhewn a Proviſo for H. Earl of N. 
&* ſo that the Patent remains in its force. Radcliff 
„ ſhews the Statute of 28 E. 3. c. 7. and 24 E. 3. 
„ . 5. That no Sheriff ſhall be more than one 
&« year, Cc. altho' he had a non obſtante. And not- 
% withſtanding this, that the King ſhall always have 
0 his Prerogative, as of the value and certainty of 
the land, and other things granted by the King, 
„ and of wools ſhipped, and of Charters of mur- 
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der, and many other caſes where the Statutes 


are, That Patents that want theſe things ſhall be 
void; yet the Patents are good with a non oþ- 
« fante : But without a non obftante the Patents 
are void, by reaſon of the Statutes. So here the 
« Patent, with a non obftante, c.“ 

This is all that is ſaid in the Book upon the firſt 
point, upon which it is obſervable,  _ 

1. By the Book it would ſeem, that this Radcliff 
was but a Serjeant at Law; for at the end of the 
caſe Brian Juſtice demands of Brian Radcliff, Sc. 
Yet indeed I find upon ſearch, that he was a Baron 
of the Exchequer. 

2. What Radcliff ſays, is after the reſolution of 
the Judges is over, and no way influenced that. 

3. Whereas Sir Edward Herbert ſays, the reſolu- 
tion was upon 23 H. 6. c. 1. Radcliff, who ſhould 
better know the ſubject of debate, diſcourfes only 
concerning the Statutes, 28 E. 3. c. 7. I and 12 E. 
3. c. 5. which are barely prohibitory, without any 
mention of non obſtante s, or any avoiding or diſabling 
clauſe. Indeed Radcliff, it being upon a ſudden 
diſcourſe, as the Book ſhews, miſtakes the Statutes, 
as if they had ſuch clauſes: and Brook||, who cites 
part of the Patent, which it ſeems he had ſeen, ſays, 
there was in it a non obſtante to the Statutes 28 E. 
3. c. 7. and 12 E. 3. c. 9. 

Fitzherbert ** indeed ſays, R. objected the 23 H. 
6. but ſor that fit liber judex. 

4. But above all, tho* our Chief Juſtice calls 
them the Judges enemies, Acc. p. 618. who ſay, the 

int of non obſtante is not reſolved in this caſe, 
which he calls confidence; and that they may 
well deny one of the ten Commandments : 'Tis 
manifeſt beyond cohtradiction, that the reſolution” 
ended at iſint que le Patent demurr en ſa ferce © af- 
ter which comes Radcliff's diſcourſe, and the reſo- 
lution went upon two grounds. | 

1. That this was a thing grantable for inheritance; 
or for life; which if it were, it could not be pre- 
ſumed to be touched by the prohibitory Statutes: 
And beſides, if the queſtion had been upon the 
other, the caſe had been an exception out of the 
Statute ; for the 5 Statute excepts ſuch Counties in 
which divers of the King's Liege People be inheritable 
to the office of Sheriff at the making of the Statute ; 
and alſo ſuch perſons who have Eſtate of freehold in 
the office of Sheriff, at the making of the Letters Pa- 
tent made to them of the office of Sheriffs, Sc. Now 
whether this were really a County ſo inheritable, or 
of an Eſtate of freehold, at the time, or no, is not 
ſo very material; being at leaſt it was ſo look'd 
upon by the Judges, nay, and by the Parliament 
too, as will appear by their ſecond ground, 

But that this County was ſuch an one, I take to 
be alſo true in fact: for it is to be conſidered, that 
this was the County of Northumberland +, which 
was a Palatinate; upon which reaſon this, with 
other Counties under it, was left out of the Survey 
in Doomſ/day- Book, as being pen/itationibus libers : 
This Palatinate comprized Cumberland and Weſt- 
morland, among other Counties; in the laſt of 
which, the Sheriffwick is at this day enjoyed in fee. 
Indeed Noribumberland came ſoon into the Crown, 
as early as the time of William the Second, upon 
the rebellion of Mowbray, conſtituted Earl there- 
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of in the time of William the Firſt : But the autho- 
rity in law is much clearer; that this Sheriff wick, if 
ever held in fee, would remain in the Crown as an 

inheritance in groſs, and was not merged, than any 
Sir Edward Herbert has produced on his ſide : for 
which we may obſerve the rule taken in the Caſe of 
the Abbot of Strata Mercella, g Rep. f. 25. b. which 
is this: When a Liberty, Franchiſe, or Juriſdic- 

tion was at the beginning erected and cieated by 
« the King, and there was no ſuch Flower in the 
% Crown before; there by the acceſſion of them 
« again to the Crown, they are not extinct, 

Where inſtances are given of the caſes of Mar- 
kets, Hundreds, and Earldoms; nor can any one 
ſay, that Sheriffwicks are ancient Flowers of the 
Crown: But more directly to our caſe, is that be- 
tween Sir Robert Atkins and Robert Holford*, which, 
tho? not in our Books, is well known. The Caſe 
was of the Grant of the Seven Hundreds of Ciren- 
ceſter, with the returns of Writs to the Abbot and 
Convent of Cirenceſter : This came to the Crown by 
the diſſolution of Monaſteries, 31 H. 8. but yet that 
it was not merge thereby, but remained as an inhe- 
ritance in groſs, without the help of any Statute, was 
the opinion of the Great Hales, then Chict-Baron, 
and of two other Barons, Windham and Turner. 

Part of Hales's words, as I find them excellently 
well reported, and full to this point, are: 

* Such Hundreds as were anciently ſever'd fivm 
the Counties, and come again to the Crown by 
« eſcheat or forfeiture, were ſometimes, but rarely 
« committed to the Sheriff, and rejoined to the 

„ County, but for the moſt part kept as diſtinct: 
« Ret. Brevium, and the Hundred to which it was 
* annexed, without an actual and ſpecial re-annexion 
„ to the County, remains in the King in groſs; for 
the Ret. Brevium is a thing created de novo. Sup- 
s poſe it were a Court of Juriſdiction meerly created 
«* by the King, and the Hundred itſelf, tho? ancient, 
« yet by return to the Crown it is not merged or 

„ annexed: This I know in the caſe of the Courts 

belonging to the Honours of Glouceſter and Here- 

« ford, that came to H, 5. by marriage of a co- 
« heir, it is ſtill in eſſe.” _.. a 

This were enough to ſhew, that the Judges reſo- 
lution 2 H. 7. had a better legal foundation than 
what Sir Edward Herbert would ſuggeſt. 

2. But then, beſides that, there was another 
ground mentioned in the Book, which was, That a 
reſumption was ſhewn before the Judges; and then 
was ſhewn a Proviſo for H. Earl of N. and ſo (ſays 
the Book) the Patent remains in its force. This re- 

ſumption was an Act of — 1 H. 7. and if 
this Act provided for that Earl's Grant, as the Judges 
it ſeems thought it did, who can doubt but the 

Grant was good? The Act of Reſumption is to be 

ſeen upon Record, Rot. Parl. 1 H. 7. part 2. It 
is a reſumption of Grants made by Edward the 

Fourth; and among others of the Zef7s, that is, 
Gifts of offices : The Proviſo runs thus : 

Provided always, that this Act of Reſump- 
„tion, or any other Act made or to be made in 
* this preſent Parliament, be not in any wiſe pre- 
judicial or hurtful to the ſeveral Grants and Let- 
t ters Patents made to Henry Earl of Nortbumber- 
land, &c.” Which indeed does not make good 

any-void Grant, but ſuppoſes all the Grants to him 
to be good in Law; nor would the Judges diſpute 
their ſuppoſal. 
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I admit with him, Acc. p. 618. that Firzberbert 
ſays, and that truly, that the Patent was adjudged 
good; but the reaſon he gives agrees with what I 
have ſhewn : his words are, for ſuch a thing may be 
grantable for Iuberitance, or for Life. And then 1 
am ſure that the Statute does not ſay expreſsly, the 
Patent ſhall be void, tho' Sir Edward affirms that ic 
does. Vid. Acc. p. 618. 

Obj. It may be objected, that the exception in 
the Statute relates to eſtates in the ſubject ; but if 


this were an intereſt in groſs in the King, that it 


could not be taken from him without expreſs words, 
cannot be denied me. . 

What he cites from Plowgden, Acc. p. 618. can be 
of no more ſervice ; for he only ſays, there it is held, 
and I agree it is held by Radcliff, Acc. p. 618. with 
a miſtake of the Statute, That the King can grant 
a Sheriffwick for more than a year: Yet whereas 
he magnifies this as cited by Plowden, who, as he 
>. well underſtood the ſenſe of the Year- 


It does not + appear that it was Plouden, but one 


who was of Counſel in the caſe for the Defendant, - 


who mentions this. | 
2. He mentions it only as a Caſe in Fitzberbert, 


— F. 502. without referring to the Book, 2 


Bur the ſecond point. raiſed before the Judges, 2 
H. 7. which occaſioned the main debate in that caſe, 
as appears by the Book, ſhews, that the reſolution 
could not be upon the point of Prerogative ; for 
they queſtioned whether the King could diſpenſe 
with his own profit: And all the Judges, except 
Brian and Catesby, held, that the Patentee ſhall ac- 


count for the green wax, and other things, notwith- 


ſtanding the clauſe of ab/que reddendo computum : 
But the debate concerning other things ariſing upon 
that ſecond point, was adjourned ; the firſt reſolyed 
upon the grounds above. 

Tho? hitherto there is no Proof, that any one of 
authority in the Law has taken the Book, 2 H. 7. in 
Sir Edward Herbert” ſenſe, which yet would be of 
no moment, if they were expreſs, being the Book is 
to be ſeen, and clearly otherwiſe ; yet he thinks m 
Lord Coke will bear him out, and to this 4 
he cites two places: one, where he ſuppoſes that 
the Lord Coke not only authorizes this ſenſe of the 
caſe, but aſſerts the Prerogative, Acc. 
much higher terms than they would preſume to do : 
and by the ſecond he would have it believed, that if 
the Lord Cote be a faithful Reporter, all the Judges 
of Exgland took that caſe in the ſame ſenſe. 

The firſt is the caſe of cuſtoms, 24 Eliz. which 
is pregnant with many objections againſt its being of 
any force in this caſe, , 

1. The Book, 12 Rep. f. 17. is of ſuſpected au- 


the Lord Cate never owned, or thought fit to print 
in his life-time. 

2. This comes foiſted in among caſes in the time 
of King Fames, without any parallel caſe which 
might occaſion the placing of it there. 

3. It was when the Lord Cote was but a young 
Reporter, it being ten years before he was King's 
Sollicitor 5. | 

4. It is not only no point in queſtion relating to 


the caſe where *tis cited, and ſo extrajudicial, but 


wholly foreign to it : For the queſtion was, Whe- 
ther goods fold before they were landed, were to 
: pay 


* Sir Reb. Atkins, v. Rob. Holford ia Scacchario, Hil. 22 C23 Car. 2. Vid. Rep. penes doftifſimum Dominum Ward. 
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pay cuſtom within the Statute 1 Eliz. c. 11. Where- 
fore being barely a memorandum of a young Re- 
porter, no way occaſioned by what went before, it 
cannot poſſible have any weight. 

g. The fancy*d reaſon here — why the King 
may diſpenſe with the Statute of Sheriffs, is none at 
all : for whereas it ſays, 12 Rep. f. 18. That the King 
has a ſovereign Power to command any of his Subjefts 
to ſerve him for the publick weal, and this ſolely and 
inſeparably annexed to bis perſon; and this royal power 
cannot be reſtrained by any At of Parliament: There 
is no authority cited for this, but the caſe 2 H. 7. 
which, as appears to any body that reads it, neither 
has that reaſon been mentioned ſo much as by any 
one Judge, nor in the leaſt goes upon the point of 
the prerogative. Beſides, if the King can command 
any ſubject to ſerve him for the publick weal, either 
he is to be Judge, or the Laws: If the Jatter, then 
no perſon not qualified by law is obliged to act; 
nor tho* qualified, to do any thing forbid by the 
laws: If the former, as the words imply, then the 
King's commands may be —— to juſtify any ill 
miniſter who has rendered himſelf obnoxious to the 
laws. But that this cannot be, is ſufficiently evinced 
by neceſſary 7 in all ages. And this, by the 
- way, may ſhew how falſe, as well as pernicious, 
that doctrine is which tells us, that iZvoia in the 
New Teſtament, always ſignifies the authority of a 
Perſon, not of a Law. Or, as another has it to the 
ſame purpoſe, By big ber Powers, it is evident, we 
are to underſtand the perſons of ſovereign Princes, or 
Governors, not the Laws and Conſtitutions, as our 
Republican Doctors pretend. 

Of the ſame batch is another memorable poſition, 

That the King's moſt illegal Alls, tho* they have not the 
authority of the Law (for indeed, to ſay they have, 
would be a blunder with a witneſs) yet they have the 
authority of ſovereign Power. Some will ſay, that 
this is qualified by what follows, I bicb is irre/tible 
and unaccountable : as if the King had this power 
only ſo far as it is irreſiſtible and unaccountable. 
Whereas it is evident the propoſition is entire before, 
being the medium whereby he would prove, that 
the King's illegal Acts are not inauthoritative; in 
proof of which medium, he afterwards affirms, 
that the ſovereign Power which made the laws, and 
can repeal and diſpenſe with them, is inſeparable 
from the Perſon of the Prince. 

Reduc'd to a Syllogiſm, it runs thus; The au- 
thority of ſovereign Power is irreſiſtible and unaccoun- 
table; but the King's moſt illegal Atts have the au- 
thority of ſovereign Power. This is an entire propo- 
ſition, upon which he concludes, Ergo, the King's 
moſt illegal atis are irreſiſtible and unaccountable. This 
aſſumption he goes on to prove from the ſuppoſition, 
that ſuch a Sovereign Power as he deſcribes, is inſe- 
parable from the perſon of the Prince; upon which, 
or the like Doctrine, another raiſes this comfortable 
uſe: In all ſovereign Governments (and ſuch he at 
large endeavours to ſhew Eng/and to be) Subjects 
muſt be Slaves as to this particular; they muſt truſt 
their lives and liberties with their Sovereign. 

But for the. honour of our Gown, this may be 
ſaid, That ſuch hereticks never appeared among 
lawyers, till Divines began firſt to wreſt the laws 
and ſcriptures to their own damnation. But as the 
former quotation out of the Lord Coke can do Sir 
Edward Herbert no ſervice, upon the reaſons above 
ſhewn ; much leſs can the other, which is one of Sir 
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Edward's uſual perverſions: He tells us, Acc. ante 
p. 619. That it is reſolved by all the Judges (if my 
Lord Coke be a faithful Reporter) that it is agreed 
2 H. 7. that the King may, againſt the expreſs pro- 
viſion of the Act 23 H. 6. diſpenſe with that Act; 
for that the Act could not bar the King of the ſer- 
vice of his ſubjects, which the law of nature did give 
unto him. He adds, This is reported (unleſs my Lord 
Coke had a mind to deceive the ſucceeding Judges, 
and draw them in to give pernicious opinions) as the 


ſenſe of all | the Judges of England, in King James's 


time, in the Exchequer-Chamber. Whereas the Lord 
Coke, on purpole to prevent ſuch an abuſe of his 
words, ſays in the beginning of the Caſe, 7 Rep. f. 
4. I ſhall give no juſt offence to any, it I chal- 
* lenge that which of right is due to every Repor- 
ter; that is, to reduce the ſum and effect of all 
sto ſuch a method, as upon conſideration had of all 
the arguments, he himſelf thinketh to be fitteſt 
and cleareſt for the right underſtanding of the 
* true reaſons and cauſes of the Judgment, and 
& reſolution of the caſe in queſtion.” _. | 
Upon which it is evident, that if any one of the 
Judges mentioned this, the Lord Cote is a faithful 
Reporter; but had he been ſilent as to this matter, 
no man could ſuppoſe, that ſuch a tedious argu- 
ment as that in Calvin's caſe was the reſolution in 
which the Judges concurred in every expreſſion. 

But Sir Edward Herbert's own eyes might, and 
ought to have ſatisfied him, that the Judges 2 H. 7. 
gave no determination upon the 23 H. 6. nor does 
the Book ſay, that ſo much as any one perſon ſpoke 
to that Statute, or mentioned the reaſon deviſed in 
Calvin's caſe; For that the AF could not bar the King 
of the ſervice of his Subjeft, which the Law of Na- 
ture did give unio him. Nor could Sir Edwuru chuſe 
but know the abſurdity of that ground: for accor- 
ding to that, all ought to be left in the ſtate of na- 
ture, as it was before any law made; ſo that not 
only any perſon might act, tho? prohibited by ſubſe- 
quent laws, but he might act any thing forbid by any 
poſitive law; which would make a mad world. 
And this would come of a natural allegiance due to 
the perſon of a King, without reſpect to the laws 
of his Government“. And the reſolution of the 
Judges in Calvin's caſe, is quite contrary. to this 
ſuppoſal ; for it is there reſolved, That they who 
were born under King James's allegiance, before he 
had the Crown of England, were aliens here, not- 
withſtanding that acceſſion T. „ta ue 

But my Lord Cote is ſo far from giving any real 
countenance to ſuch a reſolution, - as that ia Sir 
Edward Hales's caſe, that he, in concurrence with 
all the Judges of England, is expreſs to the con- 
trary; for in relation to the Court of Admitalty, 
he and the reſt of the Judges declare, 4 inf. gg. 
„That the Statutes of 13 R. 2. c. 30 15 R. At. 5. 
„and 2 H. 4. c. 11. being Statutes declaring the 
„ juriſdiction of the Court of the Admiral, and 
« wherein all the ſubjects of the Realm have inte 
* reſt, cannot be diſpenſed with by any now ob H 
&« te.” Nay, he gives another refolution of Judges; 
tho? not ſo ſolemn as the former; yet what he fays' 
is warranted in the Books, and the reſolution comes 
up to our caſe in terminis, 3 Inſt. f. 154. his words 
are, When an Act of Parliament is made, that 
« diſabled any perſon, or maketh any ching void, 
or tortious, for the good of the Church or Com- 
* mom wealth; in that law all the King's ſubjects 
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« have an intereſt, and therefore the King cannot 
« diſpenſe therewith, no more than with the Com- 
% mon Law.“ 

All the chimerical foundation of ſolemn reſolu- 
tions being thus deſtroy'd, I need not concern my- 
ſelf with the vain airy ſuperſtructure, which muſt 
vaniſh in fumo ; and inſtead of the Appeal, bat 
may be relied upon, if ſuch reſolutions may not ? Acc. 
ante p. 619. I appeal to all mankind, whether our 
ſenſes are not ſufficient Judges againſt theſe accidents, 
ſubſiſting without any ſubject, meer tranſubſtantia- 
tion nonſenſe! Such are reaſons devis'd for a re- 
ſolution which never was to be ſeen. 

But we are told, That beſides the authority of 
the caſe, we have conſtant practice that this Statute 
has been diſpens'd with ever ſince; and if it were 
not ſo, the conſequences would be dreadful, ile 
Conviions, Sc. Ac. ante p. 619. But to this I (ay, 

1. A fafto ad jus non valet argumentum, till there 
be legal determinations on the fide of the fact. 

2. The fact cannot be ſhewn, for any Sheriff to 
have enjoy'd the office for more than one year by 
the ſame patent. 

3. Howewer the conſequences would not neceſſa- 
rily follow*; for we know, even Laws made by 
Kings de facto, have always been look'd on as bind- 
ing, and ſo have the admittances to Copy-hold 
eſtates, made by diſſeiſors, and others without title. 
And tho? I love not to lay any great ſtreſs upon 
precedents of our own time, yet it may ſerve te. Sir 
Edward; and we well know, that notwithſtanding 
the late illegal choice of Sheriffs in the City of Lon- 
don, yet no challenges were allow'd, becauſe they 

were Sheriffs de facto. | 

That I may not be here unneceſſarily be detain'd, 
with what he ſays to real or fancied objections; 1 
hall haſten to his other pretended authorities, and 
ſhall begin with his laſt, as having the moſt imme- 
diate —— to the caſes above- cited, and which 
he ſeems to be moſt proud of: and that is Serjeant 
Glanviſ's argument, delivered at a conference be- 
tween. the Lords and Commons; wherein he owns, 
that in ſuch things as are only mala guia probibita, 
Acc. antes p. 62 1. under certain forfeitures and penal- 


ties to the King, and the Informer, there the King 


may diſpenſe. This indeed is more than appears 
CR e that Sir Edward Herbert has ls, as 
I have ſhewn above; yet is no more than what the 
Lord Coke ſaith elſewhere , immediately after he 
had denied that power in things made void or tortious, 
fer the good of the Church or Commonwealth , in 
which, he ſays, all the King's ſubjetts bave an Inte- 
reſt, and therefore the King cannot diſpenſe therewith, 
no more than with the Common Law. 

All that is more in Serjeant Glanvil, relates only 
to the nature of thoſe Laws, which were then inſi- 
ſted upon z if he went further, it could no more be 
an evidence of the opinion of the Houſe of Com- 
mons ia that point, not being the point put to the 

jon, than his quotation out of Calvins caſe, is 
of the opinion of all the Judges. But the firſt part 
of his ſpeech cannot be ſtretch'd farther than mals 
probibita had formerly been taken, that is, in rela- 
tion to new prerogatives, or at leaſt things wherein 
the ſubjects in general have no intereſt veſted in them; 
and he expresſly reſtrains it to ſuch caſes, wherein his 


| Majeſty by conferring grace and favour upon ſome, doth 
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not do wrong to others, Acc. p. as it is in my Lord 
Coke above, and in Moor , where *tis held, that 
Statutes which give a er eure or reſtrain the 
prerogative, may be diſpensꝰd with; but not ſuch as 
| ary diſpoſe of Intereſts. And as to what re- 

rains the prerogative, not coming within the mala 
probibita, tho? it falls not under conſideration here z 
yet we may obſerve the difference taken in Lord 
Hobart | +, where a Statute is made to eaſe the So- 
vereign of labour, not to deprive him of power. 
_— firſt caſe the King may diſpenſe, not in the 
other. 

And I think no man can doubt but- the Statute, 
25 Car. II. cap. 2. which only requires officers 
to take the oaths, and teſt, to diſtinguiſh them from 
Papiſts, but diſables them that do not take them 
within three months, velts an intereft, not only in 
ſeveral particular perſons, who may be reverſioners, 
but in all the ſubjects in general; and is of the na- 
ture of thoſe Statutes inſiſted on in the Petition of 
Right, and preſs'd for by Serjeant Glanvi!, Acc. 
ante p. 621. Not Laws inflicting penalties in 
« malis probibitis ; but Laws declarative, or poſitive, 
« conferring, or confirming iplo ſacto an inherent 
«© Right, and intereſt of liberty, and freedem in the 
&« ſubjetts of this Realm, as their birthrigbi, and in- 
« beritances deſcendable to their heirs and poſterity.” 
A freedom, I may add, from Popiſh ſlavery and 
tyranny ; Statutes incorporate into the body of the 
Common Lato, over which, with reverence be it ſpo- 
hen, there is no truſt in the King's ſovereign power or 
prerogative-royal, to enable bim to diſpenſe with them, 
or take from bis ſubjetts that birthright, or inberitance, 
which they have in their liberties, by virtue of be 
— Law, and of theſe Statutes : 1 may ſay, this 

ute. 

And ſuch a Statute it is, that no man that wiſhes 
well to the Proteſtant Intereft, not only here, but 
thro* Chriſtendom, would conſent to the abrogating 
or impairing the foree of it z without obtaining ſuch 
Laws for reſtoring the ancient conſtitution, both 
for the choice of Sheriffs and Counſellors, among 
other things, as might more effectually keep out 
the Booted Apaſties; than any other means, next to 
the glorious expedition of his Highneſs the Prince 
of Orange: whoſe miraculous ſucceſſes are not on- 
ly the ſubject of preſent admiration, but have been 
plainly foretold in paſt ages, and will be celebrated 
in all future. 

But to return from this ſhort digreſſion: Tis ma- 
nifeſt that Serjeant Glanvil ſpeaks as well of ſuch 
Laws as are poſitive, as thoſe that are declarative z 
ſuch as confer an inberent Right, as that confirm it; 
and of Statute, as well as common Law, not to be 
diſpens'd with: fo that he is manifeſtly on our fide, 
and ſeems not in the leaſt to have exceeded the Lord 
Coke, where he makes ſo expreſs an exception of 
our caſe, from that diſpenſing power which he al- 
lows. By inherent, the Serjeant can mean no more, 
conſidering the import of confer, than actually 
veſted, and inherent, and inſeparable by any leis 
power than that from which it was derived. Thus 
in relation to thoſe prerogatives that have been coun- 
ted inherent, and inſeparable in relation to penalties, 
and the like ||}, the true meaning can be only, that 
while they continue, they are not. to be ſeparated, 
and transferred over to another. Yet no thinking 


man 
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man will doubt the power of a Parliament, in rela- 
tion even to them; and if they cannot be receded 
from in particular, at leaſt they may in groſs; 
when a King does cedere imperio, or abdicare Reg- 
num, which moſt prerogative- caſuiſts F own may 
be, not only by actual ceſſion from the Govern- 
ment, but by acts amounting to an Abdication, 
and ſhewing a fix*d intention no longer to treat 
his people as ſubjects. Nor perhaps could there 
be greater evidence of ſuch iatention, than the 
diſpenſing at a lump, not barely by retail to par- 
ticular perſons, with thoſe Laws which were made 
by the united wiſdom of the Nation to ſecure it, 
as much as they thought human means could, or 
at leaſt, the Court would yield to, againſt thoſe 
real dangers, which were in their immediate pro- 
ſpect. Nor in all probability had this encloſure 
been laid waſte, if the diſpenſing Judges had not 
made the firſt gap. 

As to Sir Edward's ſuppoſed clear conceſſions of 
this power from all the Commons of England, 
1 H. V. Acc. ante p. 620. they are quite othewiſe 
than he repreſents them, nor would be conclufive 
to his point however. 

In the firſt, ſays Sir Edward, The Commons 
« pray, that the Statutes for voiding of Aliens out 
« of the Kingdom, may be kept and executed 
«* to which the King agrees, ſaving his prerogative, 
« that he may diſpenſe with whom he pleaſes z and 
upon this the Commons anſwered, that their in- 
« rent was no other.“ . 

But the Record ſays, Sauvant a luy ſa prerogative, 
« ſaving to him his prerogative.” Whatever that 
was, they declare, they never intended to injure it, 
'Then it goes on with the copulative and, which adds 
new matter, and is diſhoneſtly left out by Sir Ra- 
ward, Et gil purra diſpenſer oveſque cex queux luy 
plerra,. ** that he may diſpenſe with whom he 
« pleaſes,” Which is an additional grant or li- 
cence to that King; but that this ſaving is — - 
neral. ſaving of the prerogative, a y t 
very next Recerd, which he cites of 4 Par- 
liament. 

Sir Edward's words are, In the ſame Parlia- 
ment, when the Commons pray, That the Sta- 
« tutes of proviſors, Statutes of the ſame nature 
« with this in our caſe, (for they were made againft 
the Court of Rome's encroaching juriſdiction in 
England) I ſay, when they make the like prayer, 
that theſe may be put in execution; being ad- 
moniſhed by the King's anſwer in the former 
caſe, they themſelves inſert in their very prayer, 
a ſaving for this prerogative of the King's, and 
then the King agrees to it.” Where he would 
inſinuate, that this prerogative of diſpenſing with 
particular perſons, is there ſav'd ; when the Record 
is expreſs to the contrary: the words in Engiifþ 
are 

« Alſo the Commons ray, for the and 
« profit of the Realm, that all the Statutes made 
« againſt proviſors, in the times of the moſt noble 
« Kings E. III. X. II. H. IV. “ your Father, 
« whom God be merciful to; may ſtand in their 
force, and may be held, and executed in all 
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«* points; and that no protection, nor other grant, 
to any perſon, by our Lord the King, working 
to the contrary, in forbearance of the execution 
„of the ſaid Statutes, be allowable or available to 
any perſon whatſoever in this matter. And if 
any thing be done to the contrary, let it be held 
* for null, or void: faving all times the prerogative 
of the King.” 

The King anſwers, ©* Let the Statutes thereof 
made, be held and kept.“ Which is plainly 
meant according to their prayer, without the King's 
impeding the execution of them by any protection, 
or other grant to any perſon whatſoever; and if ſuch 
grant be, that it ſhall be void, Is not this as much 
as to ſay, (Vid. Acc. ante p. 618.) That no non ob- 
ſtante hall make any ſuch Grant good? Oh, but Sir 
Edward will tell us, That this ſbetus that the Parlia- 
ment thougbt the King could otherwiſe have diſpens'd 
with thoſe Atts. By no means; it only argues an a- 
buſe crept in (which Matthew Paris ſhews to have 
been as early as the time of H. III.) and likely to be 
allow'd of by the Judges; but the Parliament would 
prevent even that; and ſurely they would never pro- 
vide, that a non obftante, or grant to a particular 
perſon, ſhall be void, if they thought the King had 
a 3 to defeat this when he pleas d: much 
lels, when they expreſly pray againſt ſuch an abuſe, 
can they be thought to contradict themſelves, and 
in the ſame breath that they deſire that no perſon 
whatever may be diſpens'd with, yet leave the King 
a prerogative to diſpenſe with whom he pleaſes. The 
abſurdity of which reaſoning, he might have ſeen in 
that excellent ſpeech of Serjeant Glanvil , which 
he himſelf receives as the ſenſe of the Commons of 
England, aſſembled in Parliament. 

Wherefore the ſavings in both the Records, Acc. 
ante p. 62 1. can be but general ſavings, of ſuch pre- 
rogative as the Kings had, whatever it were : which 
the Kings, as they began to eneroach upon the peo- 
ple, or to be jealous of their eneroachments, would 

e inſerted out of abundant caution, before they 
would yield to ſeveral Acts. And theſe being Acts 
of Parliament, which could paſs but as the Ki 
conſented, the people were forced often to guild the 
pills with ſuch ſavings ; but *twas otherwiſe of judg- 
ments in Parliaments to which no conſent of the 
King was iſite. 1 | 

arther yet, admit the Ki ad a prerogative 
of diſpenſing with en perſons, boch as to 
Aliens, and Proviſions; yet there could no general 
rule be taken from thence, becauſe it would o 
argue, that the fondneſs for Aliens, and fear of dif- 
pleaſing the Court of Rome, had at firſt occaſioned 
the reſerving the power of eaſing ſome particular 
perſons, without which the Kings would paſs no 
Act againſt them. However it was, the 4 
complaints of the Commons ||, and Acts made a» 
gainſt both the one and the other, ſhews that thoſe. 
Laws were little regarded or executed, and yet that 
the King had not a prerogative allow'd him, an 
more for particular perſons, than for all in general. 

Sir Edward has five other trivial inſtances of the 
diſpenſing power, which however I ſhall not omit. 
One is the diſpenſing with the Statute 8 R. II. c. 2. 


Atcount, 


» 545- ſpeaking of the Parifan Maſſacre. c. 


_ in the Wor I confeſs it would have its great difficul- ' 


defence, as a laſt refuge ultimo neceſſitatis prefidio, is not to 


when they firſt conſented to have 8 


t Vid, Serjeant Glanviis Speech, 2 P. 202, 
| V.d. Dr. Stilling fect againſt Creſ5, from p. 426, to p. 451, , | 


Acc. p. 619. which requires, that no man ſhould 
go Fudge of Aſſize into bis own Country: but for 


this there is only practice, which has paſs'd /ub - 


lentio, and ſo could be of no authority in Law. 
Beſides, the Statute is barely prohibitory, and does 
not render the Patents void if otherwiſe ; Yet I can- 
not ſay but an information would lie, tho' there 
were a non obſtante in the caſe. | 

The ſecond is of diſpenſing with the Statute 10 
Ed. III. cap. 3. Acc. ante p. 619. which provides, 
That whoever bas a pardon of felony, ſhall find ſure- 
ties of the good bebaviour : ot which he ſays, as of 
the other, That it bas been conſtantly diſpens'd with 
ever ſince it was made. But if the practice had been 


ſo, which he. does not prove, it would not avail, 


unleſs it had come in queſtion judicially, whether the 
pardon would be valid to one who had not given, or 
at leaſt tendered ſureties. Indeed there is a caſe in 
our Books, where the Court did not require ſureties, 
becauſe of a particular clauſe in the pardon diſpen- 
ſing with it: but this was no earlier than 16 Car. I. 
* the Judges of which time paid ſufficient deference 
to prerogative ; but that caſe ſeems to be not only 
prime impreſſionis, and without any reaſon given, 
but in effect condemned by the reporter, as he ſhe ws 
that the Court abus'd their diſcretion, it they had 
any in the matter: twas the caſe of Sir Maithew 
Mints, who appear'd to be guilty of ſeveral miſ- 
demeanors, for which he deſerv'd to be bound to 
the good behaviour, committed after the time to 
which he was pardon'd. 

The third and fourth inſtances, ſcatte1'd from the 
reſt, are of diſpenſing with pluralities, and baſtards 
entring in Prieſt's orders; Acc. ante p. 622. which, 
if poſſible, will be leſs ſerviceable to him: For, 

1. Such diſpenſations are never granted by the 
King 7, but by the Archbiſhop; and the King only 
licences, or confirms, the Archbiſhop's diſpenſa- 
tion in unuſual caſes. 

2. that the King's licence or confirmation in 
caſes unwont, as the Statute has it, is of any force, 
is owing to the Statute, 25 Hen, VIII. cap. 21. 

3. Even in uſual caſes, where the Archbiſhop 
might diſpenſe, tho* the King's confirmation be 
added, yet unleſs it come in due time, it will not 
8 a lapſe incurr'd upon the Statute 21 Hen. 

III. cap. 13. againſt pluralities z as was adjudg'd 
in Digby's coſe “, tho? the diſpenſation came before 
induction. And this comes up fully to one of the 
points in Sir Edward Hales's caſe, which our Chiet- 
Juſtice has not been ſo fait as in the leaſt to mention 
to be a point in the caſe : nay, quite contrary, he 
ſuppoſes it to be a caſe, Acc. ante p. 623. where a diſ- 
ability is annex d as a penaliy, and that penalty is not 
to be incurr'd before legal conviftion, and where the 


Kings diſpenſation makes the thing diſpens'd with law-- 


ful, and conſequently prevents any conviction or penalty 
at all; forgetting, that in the very ſtate of the caſe, 
he owns there was a conviction before the diſpenſa- 
tion came. So that here was a diſability actually 
incurr'd, and that upon Record, as appears in the 
pleadings; and while that Record remains, there is no 
falſify ing of it, tho' in fact the conviction were be- 
fore the three months given in the Statute to pre- 
vent a diſability Ff; and he had no other means, 
than either to plead no ſuch Record, or to bring his 


Sir Matthew Mints's caſe, Crook, Car. fol. 597. 
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Writ of Error. Wherefore this diſpenſation comes 
clearly within Digby's caſe, as being too late, ſup- 
poſing otherwile it were valid. | 
- As Sir Edward ſhews that he has read Thomas 
and SorrePs caſe, he might have known another rea- 
ſon of theſe two caſes, viz. ||| * That the King may 
« diſpenſe with a baſtard to take Holy Orders, or 
« with a Clerk to have two benefices with cure, 
„ which were mala probibita by the Canon Law, 
& and by the Council of Lateran, not by Act of 
« Parliament ;” which is moſt true. For theſe are 
mention'd in the Book of Hen. VII. before any Act 
made againſt pluralities. 

There is another inſtance in that wild Annotati- 
on, upon the caſe of Cuſtoms in the 12 Rep. where 
*tis ſaid, ** See (Acc. p. 619.) 4 Hen. IV. cap. 31. 
© in which 'tis ordain'd, that no Welſbman be Ju- 
&« ſtice, Sc. in any part of Wales, notwithſtand- 
e ing any patent to the contrary, with clauſe of 
„ non obſtante licet fit Wallicus : and yet without 
« queſtion the King may grant with a non obſtante.”” 

Nor do ] queſtion it neither, even before 21 Fac. 
I. cap. 38. when that Statute was repeal'd, provided 
the Yelſbman uſe not Welſh ſpeech ; and this by 27 
H. VIII. cap. 26. 

But as to theſe three laſt inſtances, it might be 
ſaid further, that if they were ſtronger than they 
prove, yet they might fall under the difference re- 
ceiv'd by him from Lord Vaughan, where he ſays, 
the King may diſpenſe with Laws made pro bono po- 
puli complicati, but not with ſuch as were made pro 
bono fingulorum populi; in which the Lord Vaughan 
is not fo abſurd, as to mean, that tho* the King can- 
not diſpenſe with a Law in which any man in par- 
ticular is ſo far intereſted, as to be intitled to an 
action for himſelf alone, yet he may with thoſe in 
which all the ſubjects are intereſted. But his mean- 
ing, to make him conſiſtent with himſelf, muſt be 
reſtrain'd to Lord Coke's ſenſe upon the Penal Sta- 
tutes, which makes this power to be only where the 
King, as bead of the Commonwealth, is truſted by all 
the Realm ; in which ſenſe, he alone is to look 
after the intereſt of the populus complicatus under 
him as head. Thus Lord Yaughan, 1. Expreſly 
Acc. p. 620.) qualifies it, when he ſays, They are 
* pro bono populi complicati, as the King in his diſ- 
„ cretion ſhall think fit to order them for the good 
„ of the whole.” 2. He illuſtrates it by the ex- 
ample of a Pater-familias +tT ; ©* Whoſe eſtate, he 
tells us, may be ſaid to be pro bono communi of his 
family, which yet is but at his diſcretion, and 
4 management of it, and they have no intereſt in 
« it, but have benefit by it.” 3. Both he, and 
Sir Edward Herbert allow inſtances, where every 
particular man is not entitled to his action, and yet 
the Statutes are own'd to be pro bono fingulorum po- 
Puli, and not to be diſpen'd with ; Account, p. 620. 
and ſuch are Magna Charta, and thoſe other Laws 
mentioned by Serjeant G/anvil and Sir Edward. 
Acc. p. 620. And if ſome difference can be found 
between the intereſt fingulorum populi in all thoſe 
Statutes, and in.ours, to ule his words, I wiſh any 
man would ſhew me any ſuch difference; or elſe we 
muſt ſay, that not only the former reſolutions, but 
Lord Vaughan here, as well as where I before ob- 
ſerv'd, is full againſt him; nay, he is even againſt 

| himſelf: 
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himſelf : which I would be loth to think that Lord 
Vaughan is, who owns, That the King cannot diſ- 
** in any caſe but with his own right, and not with 
the right of any otter ;, which he confines not to in- 
dividual perſons, conſider'd fingly ; for he ſays ex- 
presſiy T, If the wiſdom of the Parliament bath 
« made an At to reſtrain, pro bono publico, the im- 
« portation of foreign manufactures, that the ſub- 
« jets of the Realm may apply themſelves to the 
% making of the ſaid manufactures, for their ſup- 
“ port and livelihood, to grant to one or more 
* the importation of ſuch manufacture, without 
« any limitation, 0x obſtante the ſaid Act, is a 
„% Monopoly and void.” For this I am ſure, par- 
ticular perſons are not entitled to actions upon their 
own accounts, Indeed he ſuppoſes the King may 
licenſe, limiting the quantity, and that for private 
uſes ||, not by way of merchandize, as not bein 
againſt the end of the Act. Wherefore in our caſe 
all ſubjects being intereſted as Proteſtants, their 
ſupport and encouragement being provided for by 
the Act, and the letting Papiſts into the Govern- 
ment againſt the end of it, who can doubt but Lord 
Vaugban would have pronounc'd Sir Edward Hales's 
diſpenſation void ? 

And whereas our Judge pleads in his excuſe, Ac- 
count, p. 622, That tho' this Law was made for 
the intereſt of Religion, the offence is not directly 
againſt Religion, but againſt a politick Conſtitu- 
tion, tho* made for the intereſt of Religion; he 
might not only have learnt from Lord Coke, that the 
ſubjects have ſuch an intereſt as the King cannot diſ- 

nſe with, in what is made void or tortious, that 


- s, unlawful, for the good of the Church; but 


Lord Vaughan ſhews ++, that there are mala politica, 
not to be diſpens'd with, and inſtances in ſome 
things, which are nuſances in ſpecze, 

ow, beſides what already has been ſhewn, to 
diſable theſe three laſt inſtances urg'd by Sir Ed. 
ward; that they are not pro bono fingulorum populi, 
as that rule is vindicated from miſapplications, may 
appear, in that neither of them affect all the people 
in general, As to the Clergymen, they can only do 
injury in their reſpective pariſhes where __ 
benefic'd, and the V elſoman in that part of Wales 
where he is an officer; nor beſides, can the Clergy- 
men be ſuppos'd much to os wy the intereſt of 
Religion, being the Pluraliſt cannot ſupply his cure 
but by one qualified, and the baſtard might be a 
good man, and good preacher, And yet even theſe 
would fall within Lord Vaugban's acceptation of 
his own rule i; for he ſhews that laws made for 
the benefit of but part of the Kingdom, Arti- 
ficers, and Huſbandmen, cannot be diſpens'd with 
to any one perſon, to fruſtrate the ends of the 
Statures, 

This leads to another flouriſh which he makes with 
the Lord Vaugban's authority, in anſwer to the ob- 
jection, that the Law was made pro bono publico, Acc. 

. 620, and it was highly neceſſary for the publick. 
Tadeed Lord Yaughan will have it, that the ſole 
reaſon why a Statute cannot be diſpens'd with, is 
not, that the Law was made pro bono publico, be- 
cauſe all Laws were made for publick good; and 
yet diſpenſations had been allow'd in ſome, nor was 
the degree of publick good that which alter'd the 
caſe ; yet he ſhews that the extent of it does: and 
ſeems ſtill to keep to Lord Coke's rule, where the 
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People had entruſted the King with the Law, as 
head of the complicated body, there the truſt was 


entirely in him; but when the law extended in in- 


tereſt not only to individual perſons, but to a con- 
ſiderable part of the Nation, much more when to 
all, in either of which caſes the Statute is pro bono 
Angulorum populi, in neither of theſe can the King 
diſpenſe. And that the Statute in queſtion is of the 
largeſt extent, appears as the Nation is a Proteſtanc 
Nation, this the religion eſtabliſh'd by Law, and 
theſe proviſions neceſſary means to preſerve it; and 
therefore tho* the Papiſts have no benefit by it, they 
are not in Law, in this reſpect, any part of the 
people ; for people always is taken for them that 
have legal intereſts. Thus when the Statute pro- 
vides *** that the People of Counties ſhall chooſe 
their Sheriffs, it. relates not to all the People in ge- 
neral, but only to Freeholders. 

Secondly, Having thus ſhewn, that thoſe grounds 
which our judge pretends to have gone upon, afford 
no countenance even to his paliation of the Judg- 
ment, they will appear much leſs to countenance it 
as it was deliver'd ; which to evince, I ſhall here 
ſet it down ip/iſſimis verbis, from that faithful re- 
porter Mr. Blaney. | 

It was on that memorable day, when, as another 
mark of his ſincerity, he directed the willing Jury, 
and concurr'd in the infamous ſentence againſt that 
excellent Author Mr. Johnſon ; when the Jury was 
gone out, the Chief-Juſtice took occaſion to inveigh 
againſt ſpreading of ſcandalous reports about caſes 
depending in the Court; and to prevent any thing 
of that nature in the caſe of Sir Edward Hales, he 
thought fit to deliver the opinion of the Judges in 
this manner : 

Chief-Fuſtice. In the caſe of Godwin and Hales, 
4 wherein the Defendant pleads a diſpenſation from 
«« the King, it is doubted, whether or no the King 
had ſuch a prerogative? Truly, upon the argu- 
« ment before us, it appear'd as clear a caſe as ever 
came before this Court: But becauſe men fancy 
I know not what difficulty, when really there is 
none, we were willing to give ſo much counte- 
* nance to the queſtion in the cafe, as to take the 
advice of all the Judges in England. They were 
« all aſſembled at Serjeant*s-Inn, and this caſe was 
put them, and the great caſe of the Sheriffs was 
ut; whether the diſpenſation in that caſe were 
egal, becauſe upon that depended the execution 

of all the Law of the Nation? And, I muſt tell 
you that there were then ten upon the place, 
that clearly deliver'd their opinions, that the caſe 
of the Sheriffs was Law, and that all the 
Attainders grounded upon Indictments found by 
Juries return'd by ſuch Sheriffs, were good, and 
not erroneous ; and conſequently, that men need 
not have any fears or ſcruples about that matter. 
And in the next place, they did clearly declare, 
that there was no imaginable difference between 
that caſe and this, unleſs it were, that this were 
the much clearer caſe of the two, and liable to 
the fewer exceptions. My brother Powel faid, 
he was inclin'd to be of the ſame opinion, but he 
would rather have ſome more time to conſider of 
it 3 but he has ſince ſent by my brother Hollo- 
** way, to let us know that he does concur with us. 
To theſe eleven Judges, there is one diffenter, 
© brother Street, who yet continues his opinion, 

that 


| Vaugh. /. 346. 
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that the King cannot diſpenſe in this caſe. But 
that's the opinion of one ſingle Judge, againſt 
the opinion of eleven: We were ſatisfied in our 
own judgments before, and having the concur- 
rence of cleven out of twelve, we think we may 
very well declare the opinion of the Court to be, 
that the King may diſpenſe in this caſe; and the 
Judges go upon theſe grounds : | 
* 1, That the Kings of England are ſovereign 
Princes. 5 
« 2, That the Laws of England are the King's 
Laws. 
„3. That therefore, tis an inſeparable pre- 
rogative in the Kings of England, to diſpenſe 
with Penal Laws in particular cafes, and upon 
particular neceſſary reaſons. 
« 4, That of thoſe reaſons, and thoſe neceſſi- 
ties, the King himſelf is ſole Judge :- and then, 
which is conſequent upon all, 
« 5, That this is not a truſt inveſted in, or 
granted to the King by the people; but the ancient 
remains of the ſovereign power, and prerogative 
of the Kings of England, which never yet was 
taken from them, nor can be. And therefore 
ſuch a diſpenſation being pleaded by the Defen- 
dant in this cafe, and ſuch a diſpenſation appear- 
ing- upon Record to come time enough, to ſave 
« him from the forfeiture, Judgment ought to be 
« given for the Defendant, quod querens nil capiat 
* py billam.” 

is evident, that theſe propoſitions are very wide 
from any thing that he has, or could have urg'd 
from the Books, unleſs where a brand of infamy has 
been ſet upon the Judges. The examples of which, 
made in ſeveral ages, one would have thought, 
might have given ſufficient caution ; yet indeed, 
he might have had enough of this kind from thoſe 
of the other gown, who, I think, are'now pretty 
well aſham'd of theſe notions. Whatever power of 
diſpenſing the King has, the Books ſuppoſe it to 
be entruſted by the people ; but, according to this 
reſolution, it came down from Heaven the Lord 
knows how. And as he goes upon the ſuppoſition of 
an abſolute ſovereignty in the King r, inſeparable 
from his perſon, as ſuch will have it, unleſs that be 
granted, all that he builds upon it are but caſtles in 
the air: for this we are to have recourſe to our con- 
ſtitution, to ſee what that power in the Prince is; 
which the great Forteſcue ſays, is, 4 populo effluxa, 


.<6 


« derived from the people.“ But for that we have 


no occaſion, from any ſo much as pretended proof 
of his aſſertions 3 nor can any be offer'd but from the 
reſolution of the infamous Ship-money Judges, 
which ſeems to run parallel to this, but is indeed far 
ſhort'of it: for thoꝰ they made the King the ſole 
Judge of the Kingdom's neceſſity, yet they ſuppos'd 
it to be at a time when there was a real danger to be 
prevented by the exerciſe of this Judgment ; where- 
as here it is abus'd to the bringing in what the Par- 
Hament labour'd to prevent. 

But I muſt obſerve, vid. Account, p. 623. 1. That 
whereas Sir Edward Herbert owns the diſpenſing pow- 
er to be of dark learning, and that it is very fit it 
ſhould receive ſome light from a determination in Par- 


® So Sibthorp, Ruſhworth, vol. 1. p. 422. 
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liament, that Judges may judge by more certain rules, 
which Acts of Parliament the, King may, and which 
he may not diſpenſe with. Grant his premiſſes, and 
there can be no darkneſs in it ; for the power will 
extend to all caſes, as far as the legiſlative does 
and that he has determin'd poſitively in this point. 
Account, p. 617. when he makes all things not forbid 
by God's Law, to be diſpenſible by the King. Nay, 
if he might diſpenſe with every malum probibitum, 
that is not malum in ſe, without ſuch qualification as 
I have ſhewn ought to be, it would go farther, even 
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as far as God's power ||, who never difpenſes with 


more than his own poſitive Laws, not ſuch as are 
founded upon eternal reaſons : and thus the poſitive 
Laws of God and Man would be ſubje& to the 
pleaſure of the Prince. 2. He has taken it out of 
the power of the Parliament, to ſettle the bounds 
of this extravagant power: for, what he aſcribes, 
he ſays, never was taken from the Crown, nor can 
be; becauſe, forſooth, i the ancient remains of the 
ſovereign power and prerogative of the Kings of Eng- 
land. Wherein by the way, there is an implication 
contrary to what he would infer ; for this implies, 


that *tis but the remains of a power diminiſh*d and 


impair'd. 3. His printed and parol reſolutions 
are not only very different, as is obvious by the 
compariſon, but very contrary : Account, p. 623. 
One ſays, tis a dark learning; the other, the cale 


is as clear as ever came before the Court. 


Thirdly, Tho? his inſincerity is ſufficiently evident 
from every part of his defence, yet it may not be 
unprofitable for the publick, that he ſhould be fol- 
low'd to thoſe inſtances in which he glories ; for 
which, *tis not enough for him to ſhew ſome one 
Act wherein he is ſingular, if he follows the multi- 
tude to ſin in others, even of the ſame kind ; which 
if he does, he can no more acquit himſelf of Per- 
Jury and breach of Truſt, Account, p. 616, than the 
reſt of the tainted herd. 

In matters of blood, Account, p. 621. he affects 
the e of great tenderneſs, and thinks he has 
been ſcrupulous even to a fault. For, ſays he, in 
ſome caſes upon Statutes, that had been adjudg*d Felony 
by wiſer and better Judges than myſelf, and it was 
highly for the King's ſervice that it ſhould be ſo, yet I 
would never give judgment of death, becauſe I could 
not ſatisfy my conſcience, that thoſe Statutes were now 
in force. It is a fault, it ſeems, not to give judg- 
ment againſt his conſcience, when the narrow inte- 
reſt of the Court exacts it, and other Judges, in- 


fluenc'd from thence, would countenance it: But 


we may obſerve, that thoſe Statutes concerning Sol- 
diers **, of which he is to be underſtood, not only 


give no warrant for ſuch judgment, as is obvious to 


the meaneſt capacity; but if they could admit of 
any queſtion, the unbiaſs'd Judgment of the then 
Recorder of London, Sir Jobn Holt, ought to out- 
weigh the whole Bench. 

But I wiſh our Chief-Juſtice could as well acquit 
himſelf in the caſe of Lord Brandon. The father's 
heroic merits of the Crown, too great to be re- 
warded; and the ſon's hereditary valour, dange- 
rous to thoſe who had reaſon to fear brave ſpirits, 
occaſioned the rigorous proſecution of both. The 


father 


+ Vid. Caſe of Refi/tance, p. 205. See there ſuch a Sovereignty as makes Laws, can repeal, and diſpenſe with them. Forte. 
cue, p. 32. Ad tutelam namgue legis ſubditorum, ac cerum corperum & bonorum rex hujuſmodi erectus eft, & ad hanc poteflatem a 

populo-effiuxam if/e habet 2 ei non licet poteſtate alia ſuo populo deminari. See this condemn'd 13 & 14 Car. II. cap. 29. Vid. 
« Ruſhworth, part 2. fel. 608, 
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father was obliged to change his ſoil, till it might 
become more equal, not unmindful of our Saviour's 
advice, or rather precept, I ben perſecuted in one 
Country, Io flee into anoi ber; that tho? tie contemned 
Death, he might not provoke it. The ſon falling 
into their hands, both his lite and honour, which 
the ſevereſt trials approved to be moſt valu'd by 
him, were deſigned for a ſacrifice. In ſubſerviency 
to which, our Chief. Juſtice directed the wilijng Ju- 
ry to find him guilty of high-treaſon, chiefly upon 
a ſuppos'd conſpiracy to ſeize the Caſtle of Cheſter ; 
which, if true, were but felony by a Statute “, as 
to that part, yet. in force, and ſo could be no evi- 
dence ot treaſon, Nor would he ſuffer the fact to be 
found ſpecially, tho* he 2 not to anſwer the 
Caſes and Records, which were cited to ſhew, that 
the matter alledged could not be treaſon t nor did 
the then Sollicitor undertake the taſk, notwith- 
ſtanding that ſhew of reaſoning, with which he la- 
bour'd to ſet aſide the authority of Lord Coke +, 
leading expreſly and unanſwerably for that injur'd 
ero, (of whom the Age was not worthy) the Lord 
Ruſſel. 
or was the proof in Lord Brandon's caſe leſs de- 
fective than the matter; for beſides the ſcandalous 
Sexton, who ſwore to deſigns againſt another King, 
there was but one witneſs in the eye of the law : he 
indeed is ſo far legal, as that he might be heard, be- 
ing an Approver || z but no way credible, confiders 
ing how far he had been drawn with his fetters about 
his heels, even to ** contradict himſelf. The other 
by no means legal, being under an outlawry for 
high-treaſon, unrevers'd'; For though the execu- 
tion of that Judgment (for ſo in law it is) was par- 
doned by the King, yet the crime was by no means 
purged, to ſet him right as to fame; which tho? the 
Counſel offered to make good, they were not ſuf- 
fered to ſpeak to it: and yet the point is very 74 
clear by ancient authorities, and confirmed by later, 
without any _ really to the contrary. Nay, 


farther, tho' beſides all theſe things, another mat- 


ter was urged in arreſt of Judgment, upon which 
Judgment had [|| formerly bern arreſted ; yet, with- 
out enquiring whether the ſact were true, or the 
Book law, that, with the reft, was .over-ruled, to 
come at the life of a perſon obnoxious to the Go- 
vernment, as ſome called themſclves. Such was 
Sir Edward's great ſcrupulouſneſs and tenderneſs 
where the life of man was concerned, 

He adds a ſcruple in a caſe before himſelf, and 
the other uſurpers of the high-commiſſion Court 
but his fingularity therein, can be no excuſe for 
his acting at all upon a commiſſion apparently a- 
gainſt the Scatute z which took away not only the 
power of fining and impriſoning, which that Court 
illegally pretended to, but the ſpiritual authority 
which it really had : and ſuch a commiſſion it was, 


Vor. VII. 
0 Vid. 14 Eb. c. 1. Raftal. f. 411. 
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as never received countenance till the Act * [long 
ſince repealed ; which not only made H. VIII. Head 
of the Church, but gave him power, which he after- 
wards delegated to Lord Cromwel, (v. 31 H. 8. 
c. 10.) to redreſs all errors, hereſies and abuſes, b 

ſpiritual authority. 

Fourthly, I ſuppoſe it is by this time pretty evi- 
dent, that Sir Edward's crime will admit of no 
extenuation z but the aggravations are many, it 
appearing, 

1. That he (Acc. p. 623.) and his brethren were 
the inventors of this diſpenſing Power, in ſuch ex- 
tent as he contends for in the Print; but much more 
in his real reſolution. 

2. That the error (J. ib.) was an error in 
that ſingle caſe, but of large and miſchievous con- 
ſequences : and if the King could diſpenſe with 
that Statute, upon the reaſons given, and circum- 
ſtances appearing in Sir Edw. Hales's caſe, others 
may well conclude from thence, that therefore he 
has a power to diſpenſe with all other Statutes, even 
ſuch as confer or veſt in any of the ſubjeAs any man- 
ner of intereſt whatſoever, in their lives, liberties, 
and eſtates, Acc. Fs 623. And there being a con- 
viction, and conſequently a diſability actually incur- 
red before the diſpenſation, therefore by reaſon of 
this caſe, the King may diſpenſe with ſuch Sta- 
tutes where a precedent difability is actually laid 
upon a man, as there is upon the members of 
both Houſes, till they have taken the oaths and 
teſts preſcribed. Theſe are not conſequences which 
may flow from the heated imaginations of angry 
men, but ſuch as have warrant and foundation from 
their Judgment. 

3. His ſo far undervaluing the wiſdom of the 
Nation, as to make the benefit of a law againſt 
the undue continuance of Sheriffs, equal, nay, go 
beyond what they could deviſe for the ſecurity of 
their religion; or rather, ſo to undervalue the holy 
religion, which I think he yet profeſſes, when how- 
ever it would not come up to the point, according 
to the differences which himſelf receives Ace. p. 618. 
ſpeaking of the Statute 23 H. 6. c. 1. he ſays, The 
recital in the preamble, and the whole purview, if 
compared with our Statute of 25 Car. 2. c. 2. equals 
it in every particular, and in ſome goes beyond it : For 
the miſchiefs recited in this latter Slatute, are only in 
theſe worde, For preventing dangers which may 
« bappen from Popiſh Recuſants, and quieting the 
„minds of bis Majeſty's good ſubjects: The other, 
For preventing the importable damage of the King 
« and his People, by perjury, manſlaughter, and 
« great oppreſſion.” Then he goes on to the purview, 
expreſs againſt non obſtante 5, and creating a diſabi- 
liry : but, according to his uſual haſte, he ſtays 
not here to make the compariſon, but haſtens to 
his ſham reſolution, as has ſufficiently evinced 

- Nnnn already. 
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already. The queſtions here will be, 1. Whether 
the miſchiefs intended to be prevented are equal 
in both? 2. Admit they were equal in degree, 
whether they are in extent ? which if they are nor, 
ſill the reſolution, if real, will fail him; according 
to the difference which he himſclf receives, of pro 
bono populi complicati, and fingulorum populi. 

1. For the firſt, I ſuppoſe he thinks the Epithet 
importable, gives the odds; as if Popery wanted an 
Epithct to repreſent it to Proteſtants, for what 
they ought to do their utmoſt to prevent ; as if it 
did not carry in the belly of it, perjuries, man- 
Naughters, and great oppreſſions, by whole-ſale ; 
or that miſchiefs more remote and accidental, as 

the continuance of Sheriffs, may habituate to cor- 
ruption, and that occaſion the other fatal train; 
could equal the more immediate and certain conſe- 
quences, unleſs by good laws prevented, of French 
converſions, proceeding from 'fix*d principles. But 
then to give Judgment to fruſtrate this neceſſary 
law, at a time when the Papiſts had a King of their 
own ſuperſtition to head them, is to make the King 
as much above the Jaw as our ancient lawyers tell 
us, the Law and his Court by way of eminence, 
that is, the great Council, or Parliament, are above 
him “. 

2. As this proves the intereſt of the ſubject in the 
law about Sheriffs, to be neither equal, nor ſo im- 
mediate as in our Statute, there needs not many 
words to ſhew the difference of the extent : The 

ace only of particular Counties, and that by ſmall 
inſenſihle degrees, is there concerned. Nay, admit 
the King had this power, and ſhould ſo violate that 
truſt which Sir Edward will have to be repoſed in 
him, (Acc. p. 620.) as to extend it to all Counties, 
where he puts in the Sheriffs, yet this could not af- 
fect all the People; becaufe there might be a re- 
treat to London, Middleſex, and Weſtmorland ; in 
neither of which has it been pretended that the King 

had ſuch a power, till the late violence of ſome, 
and treachery of others, gave that unhappy inlet of 
perjury, manſlaughter, I may ſay murder and op- 
preſſion; before which, Londen was a perfect Go- 
ben in an Egyptian Kingdom. 

4. But what can excuſe our Chief. Juſtice's ſo ap- 

reat falſifying both Records and Law-books ? or 
if not, at leaſt, his ſhameful negligence in not going 
to the fountain-heads, but ſetting up the recitals of 
caſes againſt the cales themſelves ; and the extra- 
Judicial opinions or arguments of Judges, nay, the 
very annotations of Reporters, foreign to any mat- 
ter in queſtion, againſt ſolemn reſolutions ; which 
either wilful falſifications, or criminal negligence, 
has occaſioned the anſwering objections with a caſe 
which never had a reſolution, but what he and his 
brethren gave, when it was brought in by head and 
ſhoulders, only to be a leading caſe to this, 

5. He could not but know, that the caſe was 
faintly argued againſt Sir Edward Hales ; either he, 
or the late Empſon and Dudley, having given the 
fees on both ſides: wherefore *rwas comical for the 
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Chicf-Juſtice to ſay, that tbe Caſe appeared clear 
upon the argument. I am ſure he is inexcuſable, that 
when cauſes of leſs conſequence, and of leſs dark 
learning, uſed to be argued twice at leaſt ; this was 
but once: And the learned Mr. Wallep, who could 
have ſet it in the trueſt light, was refuſed to be heard 
to it, tho? he required it. 

6. Our Chief-Juftice might eaſily have found, 
that the beginning of non obftante's was within 
time of memory, which would, not be enough to 
entitle the King to a prerogative : For as tis in 
Plawden, every prerogative contains a preſcription, 
for it reſts in uſage Þ; that is, ſuch as are not de- 
rived from known Grants of the People. And he 
might have learnt from that great man, whom he 
would fain draw to his fide, That Precedents are 
uſeful to decide Queſtions ;, but in ſuch Caſes as theſe, 
which depend upon fundamental principles, from which 
demonſtrations may be drawn, millions of Precedents 
are to no purpoſe 4. 

Time of legal memory is well known to extend 
to the Reign of R. 1.1 And tho' non obftante's, 
as I obſerved above, are complained of within that 
time, as early as 35 H. 3. yet that diligent and 
faithful ſearcher into antiquity, Mr. Prynne, ſhews, 
That they were then made uſe of, only to revoke 
ſome indiſcreet grants or privileges, but not to 
elude, ſubvert, or diſpenſe with any penal Laws, 
or Acts of Parliament, till they were introduced 
by religious perſons, after the Statute of Morimain, 
7 E. 1. to clude and fruſtrate the Act. And if 
this be true, I am ſure thus far there is no colour 
for the late reſolution ; for they might have ſeen in 
Lord Vaughan, f. 356. that the King in that caſe 
diſpenſes only with his own right, and concludes 
not the mean Lords. | 

Tho? ſucceſſive reſolutions. of Judges are but evi- 
dences of the law, and ſuch as are to be examined 
and rectified by the conſtitution and fundamental 
maxims of the inherent rights and liberties of a 
freeborn People ; yet if Sir Edward had had the 
diligence to read what might have occured on this 
ſubject, or the honeſty to hear it from others, he 
might have known, that it is far from being a ſet- 
tled point, that the King might diſpenſe with par- 
ticular perſons, as to whatever is not prohibited 
by the law of God; and that his diſpenſation makes 
the thing prohibited lawful to be done by him that 
has it“. The farther we look back ſince this pow- 
er has come in queſtion, the leſs does it ſeem 
allowed. | 

Edward III. 4+ with the aſſent of that Council, 
which, as I obſery'd before, was choſen in Parlia- 
ment, had granted to merchants denizens, for a 
time, the ſame liberty about ſtaple commodities 
which merchants aliens had : tho* this was not by 
the King alone, and for the benefit of natives, yet 
the merchants fearing that they might be impeached 
in time to come tor their merchandize which the 
had ſo paſſed by virtue of ſuch grants, — 
as they were made out of Parliament, for their ſure- 


ty. 


rones, gui Comites dicuntur gu aſi ſocii, &c. Fleta, J. 1. c. 17. p. 17. 2. has Superiores. Which avoids the Cavil in the Royal 


Apo! ed. Anno 1684. p. 36. ſuppos'd to be Dr. 4ſoten's. 
+ P/owden of Manes, /. 322, 10. 


T Yaughan. f. 419. Nota, This was in a Caſe of leſs conſequence, the ſending Proceſs into Wales. 


| Brook Prejcrip. n. 6. Stat. Weſt. 1. 
* Vid. 2 cont. Dr. Brady's Compleat 


E. 1, c. 39. Stat. de guo Warrants, 18 


i/t. dedicated to King James II. Pref. 


1. Prynne's Animad. H. 133. n 
All the Liberties and” Pritfleces the my 


can pretend to, were the Grants and Conceſſions of the Kings of this Nation, and were derived from the Crown: Founded 
upon his ſuppos d Proofs, that JF. 1. obtained this land by conqueſt, and governed it accordingly, Vid Brady's 
p. 23. in marg. refuted in Jus Anglorum. 

++ V. Relis abr. tit. Prer. f. 180. 34 E. 3 c. 21 


firſt Book, 


ty, obtained a ratification and confirmation in Par- 
liament. | 

But the vexata queſtio ® was about licenſing the 
ſhipping of wool elſewhere than at Calais that the 
King might do this, the pretence was ſpecious. 
Calais was no part of the antient demeſne of the 
Crown, but a new acquiſition, whoſe intereſts the 
King ſeemed to have more abſolutely at his diſpo- 
ſal ; according to the reſolution of our Judges, anno 
1667, before the Houſe of Lords, who declared, 
That tho' the Canaries were the Dominion of the 
King of Spain t, they were no part of the Dominion 
of Spain. And if Sir Edward had taken notice of 
Lord Coke, where he is againſt, as well as where he 
ſeems to favour him, he ought to have obſerved, 
3 Inſt. f. 186. that one Lyons, a merchant, and Lord 
Latimer, were ſentenced in Parliament, for procu- 
ring of Licences and Diſpenſations for tranſporting 
of wool. And this they laid to the deſtruction of 
the ſtaple, and of the money of Calais, to the great 
damage of the King and Realm . Indeed the year 
after the Lord Latimer*s ſentence is remitted at the 
requeſt of the Commons, alledging that the charge 
againſt him was not true, not for defect of matter 
51 E. 3.».75. So that here is a Judgment of the 
Houſe of Lords in point, againſt one of thoſe very 
caſes z upon which Court-Judges have ſince found- 
ed their diſtinction of malum probibitum, and ma- 
lum in ſe: Acc. p. 617. And it is an eaſy thing to 
know which ought to turn the ſcale. | 

After this, 37 H. 6. f. 4. it came to be a quel- 
tion before all 4 Judges in the Excheguer- Chamber, 
Whether this offence; being pardoned, (which that 
the King might do after it was committed, has not 
been diſputed) the pardon, before an information 
brought, would defeat the informer of his ſhare ? 
There the Court held, that if the ſuit were the par- 
ty's, the pardon ſhould not bar him: But the ſole 
queſtion was, Whether the party was entitled to 
any ſuit, being the advantage was given to the 
diſcoverer, which he might have by a ſuggeſtion 
in the Exchequer, but the Statute gives no action þ ? 
However this received no determination at that 
time. | 
Blut if the queſtion had then been of a diſpenſa- 

tion, and whether that would bar the Informer's 
action given by Statute, can any man doubt bur 
that they would have adjudged it could not ? when, 


notwithſtanding a pardon, and that in a caſe where 


an action was not expreſly given; yet it was ſo 
doubtful, that they would not determine againſt 
the Informer. But that the diſpenſation would not 
have availed with them ; or at leaſt, they would 
not have look'd upon it to authorize what was pro- 
hibite& by any Statute, appears from other paſſages 
there : as where it is ſaid, ** That in a recognizance 
of the peace, (which is not confined to one entered 
into at the requeſt of a ſubject) the King cannot par- 
don or releaſe, till the peace is broken. And where 
a man ought to repair a bridge, the King can pardon 
only for the fine due to himſelf: But however the 
party ſhall be obliged to repair the bridge, becauſe 
this is to the damage of all the People. And to 


1686. er not taking the Oaths of Supremacy, 8c: — 645 


King may pardon, or free from a pecuniary mulct 
before the occaſion happen, yet he cannot pardon 
or diſcharge the treſpaſs itſelf : an inſtance is given 
in voluntary eſcapes. So far were they from be- 
lieving, that the King, in remitting the pecuniary 
mulct, could make the thing lawful: Nor could 
this in the leaſt be inferred from the other, be- 
cauſe, however, an Act may be made void or 
tortious. Indeed in the Reign of R. III. (2 R. 3. 
F. 12.) whoſe character blemiſhes the Judgments or 
his time z it was held by all the Judges in the Ex- 
chequer-Chamber, that the King might licenſe the 


ſhipping of wool elfewhere than at the ſtaple; yer 


even they were not of opinion that the licence made 
the thing lawful, for then the diſcoverer could not 
have had his ſhare, which they agreed that he ought 
to have, and ſo the licence was only as far as it con- 
cerned the King. They alſo ſettled the other point, 
which before was a doubt, That a pardon before 
an information brought, would defeat the informer. 
But then the authority of the firſt point is ſuſpended 
by a doubt remaining before all the Judges, after- 
wards aſſembled upon a re-hearing of this cauſe, in 
a more ſettled time. Indeed they agreed the other, 
of an information after a pardon ; but hitherto there 
is no manner of proof of any caſe, wherein the King 
by his diſpenſation could ditcharge the penalty given 
not only to himſelf, but allo to an Informer, who 
has his action given by Statute. But for this we 
muſt take a leap downwards, as far as 13 Fac. 1: 
which we may ballance with the 5th of his Reign, 
when it is held by Lord Coke, 3 Inft. 154. that 
where a Statute concerns the benefit of the King 
alone, he may diſpenſe with it by a non obſtante : 
And by the Court, That where it concerns the benefit 
of the ſubjefF, the King cannot diſpenſe. Roll's Ab; 
tit. Prer. f. 179. 

7. Whereas our Chief-Juſtice thinks, that a Sta- 
tute's providing againſt non obtante's, ſhews that the 


King could otherwiſe have diſpenſed with the Act 


by a non obſtante, Acc. p. 618. it is not only uncon- 
cluding, becauſe it might be no more than an argu- 
ment of an abuſe of the law; but turns very ſtrong 
againſt him: For, admit the reſolution of the 
Judges, 2 H. 7. were as he contends, yet he, 
who makes ſo much of a conceſſion of the Com- 
mons of England aſſembled in Parliament, Acc. 
p. 621. when he thinks it of his fide, ought ſure- 
ly to yield, that the Judgment of King, Lords and 
Commons, is of uncontrolable authority. Where« 
fore, when not only one, but ſeveral Parliaments 
provide, that all non obſtante's ſhall be void, is it 
not plain that their Judgment was, that ſuch nor 
obſtante s could not be ſet up by any reſolution of 
Judges? And for this we have the Judgment of 
King, Lords and Commons, and that of but late 
days, That even where a Grant is made to the King, 
where *rwill be ſaid he is ſolely entruſted for the 


publick good, yet it may be out of his power to 


defeat it by a non olſtante. This appears by the 
Statute 19 Car, 2. c. 8. FF which provides, That no 
Letters Patent granted to any perſon, of exemptions 
from ſubjidies, &c. ſhall free them from the charges of 


the ſame purpoſe is that 3 H. 7. ++ that tho' the any ſum granted by that Ad: And all non obſtante's 
Vox. VII. Nonanz in 
Nota, This is one of the Caſes mentioned by Fineux, ante. 
+ Vid. 3 Fac. c 6. forbidding Trade to the Dominions of Spain. 
|| Ret. Parl. 50 E. 3. n. 17, 24, 28. | 
1 This is not rightly abridg'd by Brook, tit. Charter de Pardon, u. 24. 37 H 6. , 5. 2. aher v. 


H. 6.46. V. 5 E. 4. J. 34. 2. Where a Statute concerns only the King hi nielf, which the King may chuſe to 


* * 
++ 3 H. 7. J. 15. b. Chief - ſuſtice Huſ7y citing For teſcue. 
it Lending 18 Keble, c. 7. but not j rinted chere. : 


u 1 H. 7. J. 2. b. & 3. 2. 
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6.44 
in Letters Patent, made, or to be made in bar of any 
A or Ads of Parliament, for the fupply or aſſiſtance 
of bis Majeſty, are thereby declared to be void and of 
none effect. 

And even where Statutes have not exprefly pro- 
vided againſt on obſtante's, tho* the Statutes were 
ſuch as reftrain what many take to be the King's 
prerogative ; yet if we receive the fenſe of Lords and 
Commons, the King has no prerogative warranting 
non cbſtante's to them, as appears by the articles 
againſt King Richard the fecond “ one of which 
is, For that the King, contrary to the Laws and Wills 


- of the Juſtices, ſuffered Sheriffs to continue longer than 


one Year, &c. 

This were enough to ſet aſide all pretences taken 
from Catvin's caſe, tho”, as Sir Edward Herbert plea- 
ſantly ſuggeſts, Acc. p. 619. it were reſolved there, 
That that was reſolved 2 H. 7. which was never 
mentioned till after the reſolution. Here is the au- 
thority of Lords and Commons in competition with 
that of mercenary Judges: And, (Acc. p. 621.) if 
the conceſſions of the Commons, alone aſſembled in 
Parliament, are cf weight with him, I know not why 
their denials ought not as well to be urged againſt 
him ; which if we may do, not only t 7 
and looſe reaſonings in Calvin's caſe , but the 
main reſolution there, may be juſtly called meer 
Court-law. Such I am ſure it is, that the honeſt 
Houſe of Commons, 4 Fac. 1. || would not bear it: 
and any one that reads the arguments of thoſe learn- 
ed men who managed the conference with the Lords 
upon the queſtion of the union of the two King- 
doms, may eafily fee how inexcuſable the Judges of 
that time were, to proceed to the Judgment in Cal- 
vin's Caſe, after they had been ſo enlightned. Nor 
could they but know, that the then Parliament was 
broke up ; becauſe they were not ſo gg as 
the Judges ſhewed themſelves both then and after- 
wards. But they ſecured their cuſhions by it, while 
Sir Jobn Bennet , father of the preſent Lord O/- 
fulſton, loſt his in the Prerogative-Court, and had 
a ſwinging fine impoſed upon him into the bargain, 
ſeveral years after, upon pretence of extortion ; but 
as Tam well informed, the real ground was, his diſ- 
reliſhing ſpeech in Parliament upon this ſubject. 


*Tis well known, ſome Princes us'd to have good 


memories that way. Manet all mente repoſtum, &c. 

8. Non. obſtante's having no other foundation 
than in the encroachments 
of Judges, eſpecially if we except caſes concerning 
the King alone; they ought not to be ſtrained to 
any new caſe, The advice of Bra#on +. will riſe u 
in judgment againſt ſuch men, who tells them, 
ſuch things never happened before, and the Judgment 
is without light from former Caſes, and difficult, lit it 
be adjourned to the Great Court, According to 
which, adjournments to enſuing Parbaments have 
been frequent in former days, when there were more 
learned Judges; and that as often for the weighti- 
neſs of the matter, as intricacy of the points. 

9. But for the cloſing aggravation, Acc. p. 622. 


Vid. the Stat. barely prohibitory. 28 E. 3. c. 7.& 12 E. 3. c. 9. 
Moor a. f. 790 to 80;. 


+ See them cenſur'd in Vaughan, f. 227, 285, 401. 


49. The Trial of Sir Edward Hales, 


Princes, and ſervility 


2 Jac, IT. 
whereas our Chief- Juſtice denies all indirect means 
for procuring opinions, and ſtands upon his inno- 
cence, challenging the world to lay any thing of 
that kind to his charge; I think, by this time, few 
will the leſs ſuſpect him, becauſe of his aſſurance : 
if either threats or ſollicitations can be proved upon 
him, the world will judge either of them indirect 
means; and I am much miſ-inform'd, if both can- 
not be juſtly charged. : a 

If after all, he can excuſe himſelf with renoun- 
cing infallibility, Acc. p. 623. and making aſſevera- 
tions of keeping to the clear dictates of his conſci- 
ence, I moſt ſay, Judges in former ages have had 
hard luck, and been made examples to little pur- 

ſe. King Ajfred would loſe the reputation of his 

uſtice, in hanging above thirty Judges iii; and Par- 
liaments have been very barbarous to proceed againſt 
others as traitors, who yet, either were ſo ingenuous 
to confeſs their faults, or, at leaſt, not ſo provoking 
as to juſtify them. 

It is well known in ſtory , that ſix Judges, and 
two of the King's Counſel at law, ſuffered tor trea- 
ſon, upon a Parliamentary proſecution, 11 R. 2. for 
delivering their opinions, That they were to be pu- 
niſhed as traitors, «who bindred the King from exer- 
ciſing his Sovereignty and Prerogative over a Statute, 
and an Ordinance and Commiſſion made in the forego- 
ing Parliament Tf. The ſubſtance of their crime 
lay in aſcribingto the King a power to defeat the pro- 
viſions of the Parliament for the ſafety of the Na 
tion ; and is a direct precedent, at which our Judg- 
es ought to tremble. Nor can it avail them, that 
the exprefs words of the Statute 25 E. 3. c. 2. do 
not condemn them, ſince that Ac tranſmits com- 
mon- law treaſons to the Judgment of Parliament: 
and the Statute 1 Mar. c. 1. leaves that power un- 
touch' d. And who can doubt but ſuch a reſolution, 
and that juſtified in print, and publiſhed to the 
world, is an overt- act of treaſon, ns it tends to the 
ſubverting the fundamental rights of. Parliaments : 
Nor can they have any colour for aſking, with the 
Lord Strafford, Where is the Buoy ? when they ſee 
ſo many ſhipwrecks to admoniſh them. 

Nor ought Sir Edward to wonder at a treaſon 
againſt the Government, tho* not directly againſt the 
perſon of the King, his relatives, officers, or his 
coin; nor yet an actual levying of war within his 
Kingdom, or adhering to his enemies 1 for he 
may find among the Articles againſt the Lord 
Kimbolton, and others, exhibited Amo 1641, by his 
father, then Attorney-General, 

„That they have traitorouſly endeavoured to 
« ſubvert the very Rights and Beings of Par- 
„ liaments.” | 

But ſince Sir Edward pleads conſcience for what 
he did, Acc. p. 623, and might have urged the au- 
thority of ſpiritual guides, who would make the 
ſcripture-notion of higher powers a ſufficient war- 
rant for ſuch a Judgment ; 1 ſhall conclude with the 
good Queen Elizabeth's doctrine of the famous BIA 
ſon, aferwards Biſhop of Wincheſter tt. . 

« By 


V. Knighton. 
% Vid. his Cenſure. 4 Inft. f. 336. 


+4 2 Inft. f. 408. J. 1. c. 2 Si autem ta/ia nunquam prius evenerint, & obſcurum & difficile fit eorum judicium, tunc 


porantur judicia in reſpedum u/que ad Magnam Curiam. Vid. 1 E. 3. 2. b. 33 H.G. 18. a. Ceft un A de Parlement & 


nos Vo- 


cumus eftre bien avis devant que nous adnullamus aſcun at fait en le Parlament, & peradyenture le matter doit attender Ju/que al 


bein Parlement. 
Vid. Mirrour, a. p. 296, to 30c. „% Frehlian, 


3 
4+4 Knighton. f. 2726, 2727. ib. f. 2069 . Regaliam, 16, f. 2694. 
t * - Clans ; = . — leſe Mager ut de nece ve ſeditione perſonæ Domini Regis vel Regni. Exa8. Colle. ed. 
F/ 1 3. Þ+ 35 . 
11 Bi ſon of ( Litas 1 


dale s Chron. 
Ejection, p. 280. 


. V. Pol. I, . 1. 
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ordain'd of God, we un- * And in Kingdoms where Princes bear rule by 


« derſtand not only Princes, but all politick States the ſwerd, we do not mean the Princes's private 


« and Regimens ; ſome where the P 


eople, ſome © will againſt his Laws, but his precept derived 


% where the Nobles have the ſame intereſt to the from his Laws, and agreeing with his Laws “. 


« ſword that Princes have in their Kingdoms: 


***! 


XL. The Proceedings againſt Mr. SAMUEL 
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Forxs0N 3 who 


was tried at the Xing -Beuch Bar, Weſtminſter, for High- 
Miſdemeanours; (and found guilty of writing and pub- 
Iiſhing two ſeditious and ſcandalous Libels againſt the Go- 
vernment ;) on Monday the 21ſt of June, 1686. 2 Fac. II. 


29:2 4MUEL JOHNSON having been 
Ps arraigned upon an Informations for 

d 0 , GH) high miſdemeanours,” in w print- 
ing and publiſhing two ſcandalous and 
Pr ſeditious Libels, Sc. and thereto plead- 


which was, That he, the 
« Priſoner, had, in the Pariſh of S. George's, South- 
4 wart, on the 25th of May, in the ſecond year of 


« his Majeſty's reign, maliciouſly and deſignedly 
« publiſhed, two pernicious, ſcandalous ſedi- 
« tious libels, to raiſe and ſtir up ſedition and rebel- 


« lion in his Majeſty's liege-ſubjzes,&c.”” The title 
of one being, An bumble and hearty Addreſs to all 
the Englith Proteſtants in this preſent Army. Which 
is as follows. 


An Humble and Hearty Addreſs to all the Engliſh 
Proteſtants in this preſent A. 
Gentlemen, 
N EX T to the duty which we owe to God, which 
ought to be the principal care of men of your 
profeſſion eſpecially, becauſe you carry your lives in 
your hands, and often look death in the face: the 
ſecond thing that deſerves your conſideration, is the 
ſervice of your native Country, wherein you drew 
your firſt breath, and breathed a free Engliſh air. 
Now I would deſire you to conſider, how well you 
comply with theſe two main points, by engaging 
in this preſent ſervice. : 

Is it in the name of God, and for his ſervice, 
that you have joined yourſelves with Papiſts z who 
will indeed fight for the maſs-book, but burn the 
bible: and who ſeek to extirpate the Proteſtant 
Religion with your ſwords, becauſe they cannot do 
it with their own? And will you be aiding and aſ- 


ſiſting to ſet up maſs-houſes, to erect that popith 
Kingdom of darkneſs and defoletion amongſt us, 
and to train up all our children in Popery ? How 
can you do theſe things, and yet call yourſclves 
Proteſtants. 

And then what ſervice can be done your Country 
by being under the command of French and 1rj 
Capes, and by bringing the Nation under a foreign 
yoke ? Will you help them to make forcible entry 
iato the houſes of your countrymen, under the name 
of Quartering, directly contrary to Magna Charta, 
and the Petition of Right ? Will you be aiding and 
aſſiſting to all the murders and outrages which they 
ſhall commit by their void commiſſions ? which 
were declared illegal, and ſufficiently blaſted by both 
Houſes of Parliament (if there had been any need- 
of it) for it was very well known before, that a Pa- 
piſt cannot have a commiſſion, but by the law is 
utterly diſabled and diſarmed. Will you — 

rties for 


pour birth - right of Exgliſb laws and liberti 


martial, or club-law; and help to deſtroy all others, 
only to be eaten laſt yourſelves? If I know you 
well, as you are Z»g/;fmen, you hate and ſcorn 
theſe things. And therefore be not unequally yoked 
with idolatrous and bloody Papiſts: Be valiant for 
the truth, and fhew your ſelves men. | 
The {ame conſiderations are likewiſe humbly of- 
fered to all the Exgliſb ſeamen, who have been the 
bulwark of this Nation againſt Popery and Slavery, 
ever ſince Eigbiy-Eig bi. 


And the other, viz. The Opinion is this, That 
Reſiſtance may be uſed, in caſe our Religion and Rights 
ſhould be invaded 1: Tending to withdraw them 
«+ from their duty and allegiance, and to excite and 
„ ſtir up the ſoldiers, Cc. to mutiny and rebel- 
lion, Sc.“ After this, the Information was, by 
the King's Counſel, opened to the Jury, as to the 
nature and circumſtances, together with the evil 
conſequences that might attend ſuch bold and dan- 
gerous attempts : which being rendered largely and 


®* Glanvil. Prel. Brafon; v. l. 3. c. 3 Fleta, lib. 1. c. 17. Forteſeue, c. 9. Mir p. 


+ This is printed in Mr. John/on's 


P. 9. 
orks, p. 159, to 166, which being too long to inſert here, the Reader is referred to it, 
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exactly, as to the particulars mentioned in the ſaid 
Information, where with the Priſoner was charged, 
they proceeded to call their witneſſes to prove the 
fact. | 5 8 
And Firſt, Mr. Belaniy, at the Three Bruſhes in 
Southwark, being ſworn, gave evidence, That com- 
ing acquainted ſome time fince with the Priſoner, 
and about a fortnight before Wbitſuntide laſt, diſ- 
courſing with him, the ſecond of theſe Libels was 
mentioned: And ſoon after he ſent him a box with 
ſome rheams of them in it, to be diſperſed, and 
gave him notice that he had a ſecond Paper in the 
Preſs ; and withal, a caution not to publiſh thoſe 
he had ſent before, till he had received that which 
proved to be the former Libel before - mentioned. 


And further, that about ſix or eight months before 


that, the Priſoner had ſent him other Libels to diſ- 
perſe: and being ſhewed the Libels mentioned in 
the Information, he depoſed they were the ſame 
that had been ſent him. His man likewiſe gave 
evidence, That he had received a box nailed up, but 
could give no account of what was in it, as to par- 
ticulars. 

Anm Mbitney, ſometime ſervant to the Priſoner, 
being ſworn, gave evidence, That by her maſter's 
or miſtreſs's direction, ſhe was not certain which, 
ſhe took a porter, and cauſed him to carry a box, 

wherein one of the Libels mentioned, wiz. the ſe- 
cond, was incloſed to Mr. Belamy : And that ſhe 
had, by the like order, carried other papers looſe ; 
ſome of which were the Addreſs, &c, And being 
afked by the Prifoner, how ſhe knew that? her re- 
ply was, T hat ſhe knew it, inſomuch that ſhe had 
read the title, and very well remembred it. 

The Porter that carried the box gave evidence, 
That the maid had hired him to carry a box to the 
Three Bruſhes, and that ſhe went with him, and paid 
him according to agreement, and that he took it up 
in Spittle-fields, After this, the meſſenger who 
ſearched the Priſoner's lodging with the Right Ho- 
nourable the Earl of Sunderland's warrant, being 
ſworn, -gave evidence, That he found a Paper in 
writing, upon a table or ſhelf, which appeared in 
Court to be part of the copy, or the ſame with the 
paper, entitled The Opinion, &c. he ſwearing, upon 
ſight thereof, that it was the ſame he found in the 
Priſoner's lodging. Then was the Book of the Ve- 
ſtry, or Pariſh affairs of St. Paul's, Covent. garden, 
produced; wherein the Priſoner ſometime paſt, had 
given an acquittance for money received, as an aſ- 
liſtant curate, Sc. which being compared with the 
paper, ſeemed not to differ in the hand. But no 
other evidence appeared in that caſe, than that the 
Book had been always kept in the veſtry, and for 
the moſt part under lock and key, and it being 
put to the priſoner, he did not greatly deny it. 
When, for a further confirmation, John Darby, a 
printer, and his wife, were ſworn : The former de- 
poſing, That he had printed a book for the priſoner 
trom the manuſcript, and that hand was very like 
that of the libel produced in Court : but he had 
Never ſeen him write, and therefore could not be 
politive that that manuſcript was his own hand. 

As for his wife, her evidence was, that the pri- 

ſoner paying her ſome money, ſhe had given him 


an acquittance ; but that, as ſhe conceived, he 
wrote all but her name; for going up ſtairs, he 
ſoon returned with an acquittance, which ſhe ſub- 
ſcribed. | 

This being what materially was given in evidence 
for the King, the Priſoner had leave to make his 
defence : who, after ſome diſcourſe, alledged, Thar 
he had been confined, and had not had opportunity 
to prepare for his defence, as not having leave to 
go to his Counſel. To which the Court replied, 
That he had leave upon the motion made on his be- 
half, to ſend for Counſel; and that they cught not 
to be refuſed coming to him. Then he urged ſeve- 
ral other matters, which being over-ruled by the 
Court, he proceeded to intimate, that he hoped, 
that ſeeing he was indicted for a ſeditious and ſcan- 
dalous Libel, Sc. the Jury would conſider whether 
thoſe papers they had heard read, were ſo or no: 
But was told, that the Jury ought to confider it on- 
ly, as to the matter of fact, whether he was guilty 
of writing or publiſhing them, Sc. and that the 
reſt lay in the breaſt of the Court to conſider. 
Thereupon he urged, that though they might be 


' ſent, yet it was no publication, as it was laid in the 


indictment, becauſe the box was nailed. But being 
fully anſwered in that point, and looſe papers ap- 
aring likewiſe to be ſent, the Counſel for the King 
ummed up their evidence to the Jury, none ap- 
pearing on the bebalf of the priſoner. | 
After which, the Court gave the charge, putting 
the Priſoner, as well as the Jury, im mind of the 
great miſchief that fuch libels might occaſion: And 
minded him likewiſe, that it was within a ſmall 
matter of high-treaſon; and might have been raiſed 
to that degree, were not the laws, and thoſe who 
managed them, tender of life, Cc. 
| ter the charge was given, the Jury withdrew z 
and returning within a quarter of an hour, brought 
in the Priſoner guilty of the high miſdemeanour. 


Nov. 16, following, Mr. Johnſon's ſentence was 
pronounced by Sir Francis Withins, as follows ; To 
pay 5oo marks to the Kiug, and to lie in priſon 
till it was paid ; to ſtand three times in the pillory, 
on the Monday following, in the Palace-yard, W:ſt- 
minſter; on Wedneſday, at Charing-Croſs ; and the 
Monday after at the Royal-Exchange ; and to be 
whipt by the common Hangman from Newgate to 
Tyburn*. 


Aſter Sentence was paſt upon him, in order to 
load him with the greater ignominy, the Courtiers, 
on pretence of reſpect to the Church, moved, that 
before execution of the ſentence, he ſhould be de- 
graded from the order of prieſthood. This ought 
to have been done, according to the Canons, by 
his own Dioceſan, the Biſhop of London ; but that 
Prelate was then under a ſuſpenſion himſelf, becauſe 
he would not obey the King's Orders to ſuſpend Dr. 
Sharp, now Archbiſhop of « York, for preaching a- 
gainſt Popery in his own Pariſh-Church of St. Gzles's 
in the Fields. Dr. Crew, Biſhop of Durbam, Dr. 
Sprat, Biſhop of Rocheſter, and Dr. White, Biſhop 
of Peterborough ; being then Commiſſioners for the 
dioceſe of London, in the place of the 1 1 


iſhop, - 


Mr. 7obn/on, 1683, was tried on an Information in the King's-Bench, for writing Julian the Jpoftate, and fined goo marks, 


and committed Priſoner to the King's-Bench, till he ſhould pay it; which they knew was the 


ſame with perpetual impriſon- 


ment, ſince he was not able to pay that ſum. Thus he was condemned and committed, tothe great Joy of the Papiſts; when 


= _ 7 ſaw the Laws of England condemned by the Judges, who ſtudy'd more to oblige the Court than to do their duty. 
FE /ome 


orks, 


em-irs of Mr. 8 Johnſon, 9. 7. in his 


Biſhop, were appointed to degrade Mr. Johnſon ; 
which they pertormed in the Chapter-houſe of St. 
Paul's, where Dr. Sherlock and other Clergymen 
attended: but Dr. Stilling fleet, then Dean of St. 
Paul's, "refuſed to have any hand in it. 

When they came to the formality of putting a 
Bible in his hand, and taking it from him again, he 
was much affected, and parted with it with difficul- 
ty, kiſſing it, and ſaying with tears, that they could 
not however deprive bim of the 'wſe and benefit of that 
ſacred Depoſitum. It happened that they were guil- 
ty of an omiſſion, in not ſtripping him of his caſ- 
ſock ; which, as ſlight a particular as it might ſeem 
render d his degradation imperfect, and atterwards 
ſaved him his benefice. 

On the 1ſt of December, 1686, the ſentence was 
put in execution; which Mr. Jobnſon endured with 
as firm a courage, and as chriſtian a behaviour as 
ever was diſcover'd on any ſuch occaſion: tho? at 
the ſame time he had a quick ſenſe of every ſtripe 
which was given him, with a whip of nine cords 
knotted, to the number of 317. 

In the firſt Parliament after the Revolution, when 
the Houſe of Commons was preparing an Act of 
Indemnity, Mr. Johnſon was adviſed by his friends 
to get a clauſe put into it, that he might have his re- 
medy at law againſt ſuch as had been his illegal op- 
preſſors. They ſeemed to be ſenſible that they 
were obnoxious, and could not juſtify what they had 
done, About that time the Lord Biſhop of Dur- 
ham gave Mr. Jobnſon and his lawyer a meeting, 
and made his peace with him, to their mutual ſatiſ- 
faction. 5 

Sir Francis Withins, who pronounced the Sentence 

inſt him, ſent a relation of Mrs. Jobnſon's to tell 
him a feign'd ſtory, that Sir Francis lay dangerouſly 
ill, and could not die in peace, unleſs Mr. Jobnſon 
would forgive him : To which he reply'd, That he 
heartily forgave him what injury he had done to 
him. Some few days after, the ſame perſon 
brought Sir Francis to Mr. Johnſon, as he was wal- 
king in Weſftminſter-hall ; where Sir Francis ſaluted 
him, and told him, That bis Chriſtian and kind an- 
ſever bad prov'd a reviving Cordial to bim. To which 
Mr. Jobnſon reply'd, That he heartily forgave the 
injury done to himſelf; but as he had been an ene- 
my to his Country, he hoped he would be made 
accountable for it: it being a common ſaying with 
him, That he was obliged to forgive his own enemies, 

but not the enemies of his Country. 

The Parliament taking Mr. Jobnſon's caſe into 
conſideration, reſolved, June 11, 1689. 
Judgment given againſt him in the King*s- Bench, 
upon an information for a miſdemeanor, was cruel 
and illegal. 

A Committee was at the ſame time appointed to 
bring in a bill for, reverſing that Judgment : and 
being alſo ordered to enquire how Mr. Johnſon came 
to be degraded, and by what authority it was done; 
Mr. Chrifty, the chairman, ſome days after, repor- 
ted hi caſe to this purpoſe : f 

« That in Trinity-Ferm, 1686, an information 
« was exhibited againſt Mr. Jobnſon, in the name 
« of Sir Robert Sawyer, Attorney-General, for 
« writing and publiſhing a ſcandalous and ſeditious 
« Libel, intitled, An humble and bearty Addreſs, &c. 
% That the ſame Term they forced him to plead, 


« got a Jury to find him guilty, and Sir Francis 

* Within pronounced the following Sentence upon 

« him: To pay five hundred marks to the King, and 

« 79 lie in priſon till 'twas paid: To ftand thrice in 
| 4 
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the King's-Bench, in the dioceſe of the Biſhop of 


That the 


« the pillory, in the Palace-yard, at Charing · croſs⸗ 
«© and at the Old-Exchange : and to be whipt by th* 
« Common Hangman from Newgate 1 Tyburn: 
That the Judges then in Court, were the Lord 
« Chief-Juſtice Herbert, Sir Francis Withins, Sir 
« Robert Wright, and Sir Richard Holloway, That 
e apprehending *rwould be a ſcandal to the Clergy 
„ to have ſo infamous a puniſhment inflited on a 
* Miniſter, they defired Mr. Johnſon might be firſt 
« degraded: in order to which, being a priſoner in 


« J/inchefter, he was ſummoned to appear the 2oth 
« of November, in the convocation-houſe of Sr. 
% Paul's, in the dioceſe of London, his Living be- 
ing within that dioceſe, and brought thither by 
% Hab:as Corpus: where he found the Biſhops of 
«© Durbam, Rocheſter, and Peterborough, Commiſ- 
ſioners to exerciſe the juriſdiction of the Biſhop 
„of London, during his ſuſpenſion; with ſome 
« Clergymen, and many Spectators. A Libel was 
<« exhibited againſt him, charging him with great 
*« miſ-behaviours,tho' none were ſpecified or proved. 
« That Mr. Johnſon demanded a copy of the Libel, 
« and an advocate, both which the Biſhops denied, 
*« and immediately proceeded to ſentence, That be 
&« ſhould be declard an infamous perſon, that he ſhould 
« be deprived of his Reftory, that be ſhould be a meer 
„% Layman, and no Clert, and be deprived of all right 
« and privilege of Prieſthood ;, that be ſhould be de- 
« graded thereof, and of all veſtments and babits of 
«© Pricftbood. Againſt which proceedings Mr. Jobn- 
«+ ſon proteſted, as being againſt law, and the 132d 
© Canon; not being done by his own -Dioceſani. 
<« But his proteſtation was refuſed, as was alſo his 
te appeal to the King in Chancery. 

After which, they proceeded to degrade him, 
&« by putting a ſquare cap on his head, and then 
« taking it off: by pulling off his gown and girdle, 
„ which he demanded as his proper goods, bought 
« with his money, which they promiſed to ſend him, 
„ but he could not get them till he paid twenty 
e ſhillings. Then they put a bible into his hands, 
* which he not parting with readily, they took it 
* from him by force. That on the 22d of Novem- 
« ber, the Judgment in the King's-Bench began to 
ebe executed with great rigour and cruelty : that 
« Mr. Rouſe, the Under-Sheriff, tore off his caſ- 
«* ſock on the pillory, and put a frize coat upon 
„ him: that he was whipp'd with a whip of nine 
© cords, knotted, which was ſHewed to the commit- 
* tce. That Mrs. Johnſon had alſo an Information 
t exhibited againſt her, for the like matter as that 
„ againſt her huſband, 
% On all which, the Committee came to the fol- 
following reſolutions; which, on the report, were 
all agreed to by the Houſe ; That the Judgment 
„ againſt Mr. Johnſon was illegal and cruel ; That 
« the Eccliſiaſtical Commiſſion was illegal, and conſe- 
„ quently the ſuſpenſion of the Biſhop of London, and 
©* the authority committed to the three Biſhops, null 
and illegal. That Mr. Johnſon not being degraded 
% by his own Dioceſan, if be bad deſerv'd it, was il- 
&* legal: That a Bill be brought in, to reverſe the 
© Judgment, and to declare all the proceediugs before 
% the three Biſhops null and illegal. And that an 
« Addreſs be made to his Majeſty, to recommend Mr. 
« Johnſon 10 ſome ecclefiatical Preferment, ſuitable 
© to bis ſervices and ſufferings.” 

The Houſe likewiſe ordered, That .in the ſaid 


bill the proceedings upon the Eccleſiaſtical Com- 
miſſion ſhould be declared void, 
The 
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The Houſe preſented two Addreſſes to the King 
in behalf of Mr. Jobnſan: But tho' his Majeſty 
was inclinable enough to have complied with their 
requeſt, Mr. Johnſon could never obtain any 
Church-Preferment. Mr. Johnſon however, being 
4 man of ſuch- merit, did nor paſs altogether with- 
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out a reward; for the King gave him three hun- 
dred pounds a year out of the Poſt-office, for his 
and his ſon's life; beſides a thouſand pounds in mo- 
ney, and likewiſe beſtowed a place of about a hun- 
dred pounds a year on his fon. 87 | 


- 
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XII. The Trial of Rowland W, alters, Dearing Bradſhaw, and 


Ambroſe Cave, Gent. (for murdering of Sir Charles Pymm, Bart.) at the 


Seſſions held at the Old- Bailey, on 


Friday the firſt day of June, 1688. 


before the Right Honourable Sir 7h Shorter, Knt, Lord-Mayor of the 
City of London, and Sir Bartholomew Shower, Knt. Recorder of the ſame 
City ; together with others his Majeſty's Juſtices of the Peace for the 


Y3 


City of London, and County of Middleſex. 


Clerk. pl RYE R, make proclamation. 


Cryer. Oyes, Oyes, Oyes. 


7 Clerk. Keeper of Newgate, brin 
= the priſoners to the Bar. Whic 


was done. : 
Clerk. You the priſoners at the Bar, thoſe men 


whom you ſhall hear called, and perſonally appear, 


are to try between our ſovereign Lord the King, 
and you who are arraigned, upon your ſeveral lives 
and death: if you ſhall except againſt any one of 
them, you mult ſpeak before they be ſworn. 


Clerk. Cryer, call Henry Dyer. 


The Furors ſworn are as followeth: 


Henry Dyer, William Villiers, 
Giles Baggs, Fobn Frith, 
Matthew Jerman, Jobn Hill, 
Timothy M aldoe, Obadiab Hickman, 
Richard Chaſe, Jobn Read, 
Samuel Burgeſs, Francis Willis. 


Who were all ſworn. 
_ Clerk, Cryer, count theſe, twelve good men and 


true. | 
Clerk. Cryer, make proclamation. Which was 
done. | 


Clerk. You Gentlemen of the Jury, look upon the 
-iſoners at the bar, and hearken to their charge; they 


1 inditted by the names of Rowland Walters, 


ing Bradſhaw, and Ambroſe Cave, Gents. for 
that they not having the fear of God before their eyes, 
but being inſtigated and ſeduced by the Devil, and their 
own wicked Hearts, on the fourth Day of May, in 
the fourth year of the reign of our ſovereign Lord 
King James II. in be Pariſh of St. Nicholas Cole- 
Abby, in and upon Sir Charles Pymm, Bart. felo- 
niouſly, wilſully, and of their malice fore-tbought, 
did make an aſſault ; and that te the ſaid Rowland 
Walters, having then and there in his right-hand, a 
certain Rapier made of iron and ſteel, of the value of 


about 5s. and bim the ſaid Sir Charles Pymm is 
and upon the right fide of him the ſaid Sir Charles 
Pymm, a little above the right pap, did firike and 
thruſt as aforeſaid ; giving 2 the ſaid Sir Charles 
Pymm, à little above the right pap, one mortal 
wound of the breadth of one inch, of the depth of ten 
inches: and that they the ſaid Dearing Bradſhaw, 
and Ambroſe Cave, were preſent, aiding, abetting, 
and aſſiſting him the faid Rowland Walters, in the 
perpetration of the- ſaid wilful murder of bim the 
ſaid Sir Charles Py mm. So that they three, the pri- 


 ſoners at the bar, with malice fore-thought, did inten- 


tionally kill and deſtroy, and wilfully murder bim the 
ſaid Sir Charles Pymm, againſt the peace of our ſove- 
reign Lord the King, bis Crown, and Dignity, and 
againſt the form of the Statute in that caſe made and 
provided. Upon this Indiftment they have been ar- 
raigned, and have bereunto pleaded Not Guilty, and 
for their Trial, bave put themſelves upon Gad and 
their Country, which Country you are. Your buſineſs 
is to enquire, whether they or either of them commit 
ted this felony and murder as aforeſaid ; if you find 
them or either of them, guilty of the ſaid wilſul mur 
der, you are to enquire what goods and chattels they, 
or either of them, bad at the time of the committing 


ef the ſaid wilful murder; but if you find them not 


guiliy, you are lo ſay ſo ;, and hear your evidence. 


Mr. Walters. My Lord, I humbly defire theſe 
Gentlemen may be tried before me. 

Court. That cannot be, Mr. Walters, becauſe 
you are all three put into one Indictment. 

Counſel for the King. My Lords, and you Gentle- 
men of the Jury, I am here retained a Counſel for 
the King, againſt the priſoners at the bar, who all 
three ſtand indifted for the murder of Sir Charles 
Pymm, Bart. in the Pariſh of St. Nicholas Cole-Abby, 
thruſting him through the body near the right pap, 
giving him a mortal wound, of which he then and 
there inſtantly died. The other two priſoners ſtand 

= 
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; 1688. for the Murder of Sr Charles Pymm. * 


indicted for aiding, abetting, and aſſiſting him the 
ſaid Walters in the ſaid murder. 

Another Council for the King. My Lords, this Mur- 
der fell out on the fourth day of May laſt, after this 
manner, viz. The ſaid Sir Charles Pymm, one Mr. 
Mirriday, Mr. Neale, and Sir Thomas Middleton, 
and others, dined at the Swan-Tavern upon Fiſp- 
frreet-bhill ; after they were come into the houſe they 
went up ſtairs, after which the Priſoners at the bar 
came into the houſe, and took another raom to dine 
of beef and other things. But one of Sir Charles's 
company deſired to have a plate of itz upon which 
Mr. Cloudſiey told them ſome Gentlemen had be- 
* ſpoke it for dinner, but he ſaid he would get them 
a plate of it, which was ſent up, and ordered to be 
reckoned into Mr. Walters the priſoner's bill. Af- 
ter dinner they drank their healths, and returned 
them thanks for their beef; and towards the evening 
Sir Charles Pymm and his friends came down ſtairs, 
and met the priſoners at the bottom, and Mr. Cave 
aſked them how: they liked the beef that was ſent 
up? upon which one in the company anſwered, and 
told them, they did not ſend it, for they had paid 
for it. Upon which farther words aroſe, and Mr. 
Bradſhaw drew his ſword, and fell upon Sir Charles 
Pymm ; but he got out into the ſtreet. After which 
Mr. Walters came forth, and plucked Sir Charles 


mm by the arms, and forced him to fight with 
him, ſaying, here is my hand, and here is my 
ſword ; and as ſoon as he was in the ſtreet, he re- 


ceived this mortal wound, and ſo fell down” dead. 
After this, Mr. alters took him by the nape of 
the neck, and daſh'd his head upon the ground, 
and cried out, God . damn you, you are dead : and 
ſaid farther, let the ſword alone in his body. My 
Lords, this ſhall be proved to be done, without 
any manner of provocation; and if ſo, I hope you, 
Gentlemen of the Jury, will find him guilty of 
wilful murder. 

Clerk. Call Mr. Mirriday, Mr. Neale, Mr. Palms, 
and Mr. Bridges: who were ſworn, 

Mr. Mirriday. My Lord, on the fourth day of 
May laſt, on a Friday, Sir Charles Pymm, mylelf, 
and theſe Gentlemen there in Court, came to dine at 
the Swan-Tavern in Old Fiſh-fireet. We aſked for 
meat, and Mr, Cloudſiey, the man of the houſe, told 
us, we might have fiſh, for he had no meat, but 
what was beſpoke by Mr. alters and his company. 
We deſired him to help us to a plate of it, if it might 
be got, which we had brought up ſtairs; after din- 
ner we drank the Gentlemens health that ſent it, and 
returned them thanks for it. A while after Sir Tho- 
mas Middleton went away, and about an hour after 
that, or thereabouts, Sir Charles Pymm and the reſt 
of us came down to go away; and when we were in 
the entry, Mr. Cave met us, and aſked Sir Charles 
how he liked the beef that was ſent up ; who anſwer- 
ed, we did not know you ſent it, for we have paid 
for it. Then the boy that kept the bar told us, that 
he did not reckon it in the bill ; upon which Mr, 
Cave ſeemed to take it ill, But, my Lord, I can- 
not be poſitive whether Mr. Bradſhaw and Mr. Palms 
were at any words. Then I took Mr. Cave to one 
fide into the entry, and he thought that I had a 
mind to fight him, but I did what I could to make 
an end of the quarrel. [Upon which, the Court 
highly commended Mr. Mirriday.] 

Court. This was in the entry, but where was Sir 
Charles Pymm ? 

Mr. Mirriday. He was then in the entry, 

Vor. VII. 
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Court. Where was Mr. Walters ? 

Mr. Mirriday. He was at the door, my Lord ; 
but I cannot ſwear poſitively to any particular paſ- 
ſage as to the murder; but Ms. Wallert called Sir 
Charles Pymm rogue, and gave him very iil words, 
and I ſaw him take him by the neck, and forced his 
head downwards, and ſaid, God damn bim, be is dead, 
to the beſt of my remembrance, my Lord. Then, 
I took Sir Charles up in my arms, and pull.d the 
ſword out of his body, and then Mr. Walters ſaid, 
Ged damn bim, let it ftay in bis guts, or in bis body, 
or words to that effect. ER 

Court, Was Mr. Cave or Mr. Bradſhaw at the 
place where Sir Char/es fell? 

Mr. Mirriday. No, my Lord, they were in the 
entry ſcuffling there, 

Court, What came of Mr, Walters afterwards ? 

Mr. Mirriday. My Lord, he ſtay'd a little till I 
had pulled the ſword out of his body, then he ran 
away. 

Court, Did they draw their ſwords in the entry? 

Mr. Mirriday. I cannot tell that? 

Court. Did you ſee them draw their ſwords ? 

Mr. Mirriday. I cannot ſay Sir Charles Pymm's 
ſword was drawn, but I ſaw Mr. Walters draw his 
ſword in the ſtreet. | 

Court, Do you know whether Mr. Walters was 
wounded or no? 

Mr. Mirriday. I do not know that, for I did not 
ſee the wound given. | | 

Court. Mr. Walters, will you aſk him any que- 
ſtions ? | 


what did you ſay to Sir Charles Pymm in the Fiſh- 
monger's ſhop ? Did you not ſay, go, and fight 
him, and I will be your Second ? | 
Mr. Mirriday. My Lord, I do not remember 
one word of that? . 
Court, Mr. Mirriday, were you in any Fiſhmon- 
ger's ſhop ? | 


Mr. Mirriday. Yes, my Lord, I was there; but 


I do not remember one word between Mr. Walters 
and Sir Charles, and, as I hope for ſalvation, I ſaid 
no ſuch thing; and that's all 1 to ſay. 8 

Clerk, Cryer, call Mr. Neale. 

Mr. Neale. My Lord, I went and met with theſe 
Gentlemen that dined with us at the aforeſaid Ta- 
vern, and we had ſh and two beef marrow-bones, 
and a plate of beef for dinner; and when we came 
down to go away, theſe Gentlemen met us, and 
ſaid, God damn you, bew did you like the beef ? which 
raiſed a quarrel among us; but immediately, after.I 
thought it was all over, I ſaw Mr. Walters run Sir 
Charles Pymm thorough. 

Court. Was his ſword drawn ? 

Mr. Neale. Yes, both of their ſwords were drawn ? 

Court. Where was Mr, Bradſhaw ? | 

Mr. Neale. I cannot tell where he was directly: but, 
my Lord, I heard Sir Charles Pymm ſay nothing to 
Mr. Walters. 8 

Clerk. Cryer, call Mr. Palms. | 

Mr. Palms. My Lord, after the reckoning was paid, 
we came down ſtairs, and called for a coach, and 
becauſe it rained, there was none to be had; and theſe 
Gentlemen followed us into the entry, and ſo words 
to the ſame purpoſe as aforeſaid paſſed between 
them; after which, I met Mr. Bradſbau, and we 
fell out in the Fiſhmonger's ſhop. 

Court, Who began ? 

Mr. Palms. I know not, I cannot remember that. 
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Mr. Walters. Yes, my Lord: Mr. Mirriday, | 
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Court. Were you not in drink? 
Mr. Palms. My Lord, we drank nine or ten bottles 
among ſix of us; after which Mr. Bradſhaw and I 
drew our ſwords, and then Mr. Mirriday came and 
took him away from me into the entry, and in the 
mean time, while we were talking in the entry, the 
buſineſs was done. 

Court. Were your ſwords put up again ? 

Palms, I had put up mine. 


Council for the King. Did you take notice of what 


paſſed between Mr. Walters and Sir Charles Pymm ? 

Mr. Palms. I heard nothing of high words. 

Court. Yes, yes, it was all about the beef. - 

Clerk. Cryer, call for Mr. Prefland, the Bar- 
keeper. 

Preſſand. My Lord, I made the bill for the rec- 
koning. 

Court. Did you put the beef into the bill ? 

Preſiand. No, I did not; when they came down 
ſlairs, the coach was fetch'd for them, viz. for Sir 
Charles Pymm and his company, and the reckon- 
ing was paid. When Sir Charles Pymm and the reſt 
of his company came down into the entry, Mr. 
Walters came out of the room, c. and I heard 


them argue about their dinner, and they came to 


me, and aſked me what was to pay for beef, and I 
told them nothing. 

Court. Did you ſee the man killed ? 

Preſiand. My Lord, I did not fee him killed, 


ot I. 
x Court. Who was it that quarrelled with the coach- 


man ? 
Preſiand. My Lord, Mr. Neale quarrelled with 


the Coachman about his ſtaying : the Coachman re- 


Fuſed going with him, becauſe his Horſes were hot. 

Clerk, Cryer, call Mr. Brummidge. 

Mr. Brummidge.MyLord,betweeneleven and twelve 
a-clock in the morning on the fourth of May laſt, 
Sit Charles Pymm came to Mr. Cloudſiey's door in a 
coach, and aſked him what he might have for dinner; 


who told him that he might have a mullet and ſome 


ſmelts, and I ſold a mullet to Mr. Cloudſiey: ſo Sir 
' Charles went to the Exchange, and I ſaw no more 

of him till I ſaw him kill'd. While I was in the 
houſe, came in one Mr. Allen and others, to enquire 
* for Sir Charles Pymm, and Mr. Cloudſiey told them, 
that he had beſpoke a dinner, and was gone to the 
| Exchange, viz. a mullet and ſome ſmelts; but one 
of the Gantlemen deſired a bit of the beef that was 
at the fire, ſo Mr. Cloudſley ſaid he would get a plate 
for him. So I went to the door, and the Coachman 
came, and his horſes being hot, he deſired to go a- 
way becauſe it rain'd ; but Mr. Neale put his foot- 
boy into the coach, and the Coachman after pulPd 
his boy out of the coach, and drove away. And 
aſter that, I ſaw Mr. Cave and others come to the 
door, and juſtled each other into the next ſhop, and 
were at very high words; and ſo afterwards they 
went into the entry again, and Sir Charles Pymm 
and Mr. Walters came out without the door, the lat- 
ter of which ſaid, Here is my band, and here is my 
ſword; but they returned both in again into the Ta- 
vern, and within two minutes came out again, and 
I ſaw Mr. Walters thruſt Sir Charles Pymm through 
his back. 

Court. Did you ſee him do any thing to him af- 
ter he was down ? 

Mr. Brummidge. No, my Lord, I did not. 

Court. Did you not ſay, that Walters went over 
the kennel, and drew his ſword, and ſtood upon his 
guard, and then you ſay, that you ſaw Sir Charles 
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Pymm came out with his ſword drawn ; was his 
ſword drawn ? ; 
Mr. Brummidge. I did not ſee him draw itz but ic 


was drawn. - 
Court. Where did he receive his wound? . 
Brummidge. Within a foot of the kennel; I way 


but a little way off, but I did not fee him beat his 


head againſt the ground. 

Cryer. Cryer, call Mr. Fletcher. 

Mr. Fletcher. My Lord, on Friday in the evening on 
the fourth of May, I was going by the Tavern-door 
about ſeven a-clock at night, and I heard a noiſe and 
a talking of going to the other end of the town to 
be merry: and turning myſelf back to hearken fur- 
ther, I ſaw Mr. Walters come out of the door and 
draw his ſword, and Sir Charles Pymm came our, 
and drew his ſword ; and preſently Mr. Walters's 
ſword was through Sir Charles Pymm's body almoſt 
a foot; and he fell down crinkling immediately, and 
when he was down, I ſaw Mr. Walters hit him in 
the kennel, and take him by the nape of the neck, 
and after cried, God damn bim, let the ſword flick 
in bis body; and afterwards I ſaw Mr. Mirriday 
pull the ſword out of his body. 

Court. Did you ſee Mr, Bradſbaw there when Sir 
Charles fell ? 

Mr. Fletcher. No, my Lord, I ſaw none there but 
Mr. Walters and Sir Charles, they were out of doors, 
and the reſt were in the entry. 

Mary White and Sarah Webb were called, who 
could give -lietle ar no evidence as to matter of 


fact, as concerning the death of Sir Charles; and 


— timorous, could not ſee what they might have 
een. | 

Clerk. Cryer, call Mr, Alien. 

Mr. Allen. Iknow but very little of the matter, but 
that there was a plate of beef ſent up to us, but we 
knew not from whence it came, till afterwards the 
Drawer brought us word that the Gentlemen below 
had ſent it up; after which, we drank their healths 
and returned them thanks for it. After which, I went 
to the Coffee-houſe hard by, and ſat about half an 
hour, and preſently heard a cry of murder, and I 
came down, and ſaw Sir Charles Pymm lying with 


'a wound in his body, and another in his head, but 
I did not know who it was, not then; but I aſked 


who did this bufineſs, and exhorted the people to 
take them as ſoon as they could. 

Court. I think you ſaid that Mr. Bradſbaw's 
ſword was drawn ? | 

Mr, Allen. Yes, it was, but I believe that he did not 
know that Sir Charles Pymm was kill'd. 

Mrs. Sheepwaſh was call'd, but eould depoſe no- 
thing material. 

Court. Mr. Walters, you have been here indicted, 
together with Mr. Bradſhaw and Mr. Cave, for the 
murder of Sir Charles Pymm, Kant. and Bart, you 
have heard what charge hath been laid againſt you, 
which hath been a very ſtrong one, and now it be- 
hoves you to make your defence as well as you can. 

Mr. Walters. My Lord, I was no way the occa- 
ſion of the quarrel; when I came thither, I aſked 
for ſome meat, and having not eaten all the day be- 
fore, we had a piece of beef, of which Sir Charles 


 Pymm and his company had ſome, who afterwards 


drank our healths, as I was informed. For my part, 
my Lord, I never ſaw the Gentleman before in my 
days: my Lord, I am very ſorry it ſhould be my 
misfortune to kill him in the quarrel. Sir Charles 
Pymm aſked me ſaying, God damn you, Sir, what have 


yen lo do to middle ? ] went preſently, my Lord, to 
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a Fiſhmonger's where Mr. Mirriday was, and Sir 
Charles Pymm came, and Mr. Mirriday ſaid to him, 
Sir Obarles, Damn you, Sir, go and fight bim, and 1 

till be your Second. And preſently they came upon 
me, and I drew my ſword in my own defence, and 

he ran me eight inches into the thigh, and at the 
ſame pafs, I had the misfortune, my Lord, to run 
him into the body. 

Court. Would you aſk Mr. Mirriday any que- 
ſtion ? 

Walters. Yes, my Lord. Mr. Mirriday, did you 
ſee me ſtrike Sir Charles's head upon the ground ? 

Mirriaay. No, Sir, I did not fee that, neither 
did I lay any ſuch thing in the Fiſhmonger's ſhop, 

as to bid Sir Charles fight you. 
+ Clerk. Cryer, call Mathew Perin. 

Perin. My Lord all that I ſaw of the buſineſs 
was, that whan the Coachman was called to the 
door, Mr. Neale came and threatned him if he did 
not ſtay z then Mr. Cave and Mr. Bradſhaw were in 
the entry, and 1 heard them diſcourſe about beef, 
and ſome of them ſaid, You give us beef and make 
us pay for it; and there was anſwer made, they were 
Raſcals that ſaid ſo, for they did not. There was 
one of the Gentlemen in our ſhop hearing of it, ſaid, 
Let me come to him, I will fight him. 

Court. Do you know the man? 

Peren. No, I do not know who it was. 

Mr. Walters. I was wounded at the ſame time, 
my Lord. 

Court. That is admitted of. , 

Mr. Walters. Let him be alked, whether I beat 
the head againſt the ground. 

Perin. No, my Lord, I did not ſee him do that. 

Court, He had a wound, the queſtion is, how 


he came by it, whetheg, he might not fall upon it 
himſelf, it was a ſlangiig wound? 

Mr. Walters. anos rd, let Sir Charles's 
ſword be ſeen, all blood. cba gave no ſatisfac- 
tion on either ſide. ] "2%, 

Court. Mr. Bradſhaw, what have you to ſay for 
yourſelf ? as 

Mr. Bradſhaw. My Lord, I was there, but I 


know nothing of the death of Sir Charles P;mm, - 


nor how he came by -itz there were ſome words 
aroſe amongſt us, and I defired them to ceaſe, for 
fear a further quarrel ſhould enſue upon it. 

Court. Mr. Cave, what have you to ſay ? 

Mr. Cave. I know no more of the matter than 
this Gentleman faith : I ſaw not Sir Charles Pymm 
killed. 

Clerk. Cryer, make proclamation. 

Cryer. All people are commanded to keep ſilence 
upon pain of impriſonment. : 

Then Mr. Baron Fenner ſumm'd up the evidence 
as followeth: + 

Baron Fenner. Gentlemen of the Jury, you have 
three perſons indifted, viz. Mr. Walters, Mr. 
Bradſbaw and Mr. Cave, for murdering Sir Charles 
Pymm, Bart. and have had ſeveral witneſſes called 
for the King, againſt the priſoners at the bar; the 
firſt of which was Mr. Mirriday ; and he gives you 
this account, and tis all that each and every one 
gives, and it agrees on all ſides ; and he tells you, 
that all thoſe Gentlemen were to dine at Mr. Cloud- 
Ac s, at the Swan-Tavern in Old Fiſh-ftreet ; and that 
they were there at dinner, it is very plainly prov'd. 
And being there, it ſeems that ſome of thoſe Gen- 
tlemen had beſpoke a fiſh-dinner, ſome fleſh, and 
had ſome, viz. a plate of beef; and he tells you 
alſo, that when dinner was over, ſome words did a- 
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riſe concerning the reck6ning, and that one of the 
companies were got down ſtaits in the entry, where 
a further quarrel did arife. * Mr. Mirriday tells you 


further, that Mr, Bradfbaw and he quartelled, ſo 
thete was a ſcuffle in the entry; after which, things 


were pretty well quiered there: in comes Mr. al- 
ters and Sir Charles Pymm, and while Mr. Mirri- 


day was ſecuring the firſt quarrel, they, viz. Sir 


Charles Pymm and Mr. Walters, were got out at 
the door, and Sir Charles was ſtooping down, and 
Mr Walters was puſhing upon his neck and throw- 
ing him down. 

So ſaid Mr. Mirriday, and when he went to take 
the ſword out of his body, he ſaw him a dying man. 

The next evidence was Mr. Neale, and he ob- 
ſerves to you, that one of the Gentlemen did ſay, 
that the quarrel was not intended againſt them; and 
he gives an account of the ſtory, how t.1at it was 
about the beef ; how that Sir Charles was run through 
by Malters, but he did not ſee him knock his head 
againſt the ground. 

Mr. Palms gives the like account, and faith, that 
whilſt they were a ſcuffling in the entry, Sir Charles 
was kilPd at the door. 

The next evidence is the Drawer, who tells you 


of a ſquabble that Mr. Neale had with the Coach- 


man at the door, and how that there was left four 
of the Gentlemen behind, and that the Coachman 
was unwilling to wait becauſe it rained, his horſes 
being hot, they might catch cold; whereupon he 
put his” foot boy into the coach, and threatned the 
Coachman if he went away : this was before they- 
fell out about the meat. 

The next evidence was one Mr. Brummidge the 
Fiſhmonger, he gives the ſame account, how that a 


quarrel was amongſt them, and how that Mr. al- 


ters was on one fide of the kennel, and Sir Charles 
Pymm on the other ſide, and there they ſtood with 
their ſwords drawn ; and as ſoon as they came cloſe, 
they wounded each other, and Sir Charles Pymm 
was kill'd ; but he did not fee his head knock'd 
againſt the ground. 

Comes Fletcher, my Lord Mayor's Officer, and 
he tells you, that he was going by the door home 
into Bread: ſtrect, and he ſees a man that was wounded 
ſtooping down ; and he ſwears that Mr. Walters took 
him by the nape of his neck, and knock'd his head 
againſt the ground, and heard him ſwear, let the 
ſword ſtick in bim. Sarab ebb and another woman 
ſpeak it to be in the like manner; and one of them 
talks of Mr. Wallers's pulling Sir Charles Pymm out 
of the entry before he would come out. 

Laſt of all, Gentlemen, here was Mr. Alen, one 
of their company, who went away to the Coffee - 
houſe, and hearing murder cried out, he came and 
found Sir Charles Pymm kill'd and quite dead. This, 
Gentlemen, is the evidence that you have heard as 
near as I can give it you. 

Now, for the priſoner Mr. Walters, he would 
have you believe, as if Sir Charles had ſtruck him 
before he drew his ſword ; but he has not proved it: 
likewiſe ſpeaks of Mr Fletcher, but he does not re- 
member that Sir Charles Pymm ſtruck him before 
he drew: but ſo it was, Gentlemen, there was a 
quarrel, in which that honourable and worthy Gen- 
tleman, Sir Charles Pymm, loſt his life. 

Now for Mr. Bradſhaw, he confeſſeth that there 
was a quarrel z but he faith, that he did not know 
when or how, Sir Charles Pymm was killed ; and for 
Mr. Cave, I do not find any thing objected againſt 
him, nor either of them. a — 
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5 you what the law 
is in this caſe: Firſt of all, to begin with, Mr. Wal. 
ters, ſo as it faing with Mr. alters, ſo you may be 

ided- to deal with the other two. Now. it hath 
not been made appear by any of the evidence that 
you have heard, that there was any premeditated 
malice between them, for they were never in com- 
pany before, and knew not each other ; ſo that there 
could be no manner of malice from him in parti- 
cular. 

The next ſtep, Gentlemen, is, here is nothing 
that can impute a general malice upon Mr. Walters, 
for if I had no delign to kill a man, and kill ano- 
ther. with whom I do not quarrel, that cannot be 
any premeditated malice z but I rather think that 
there was a little heat of wine amongſt them: and 
this whole action was carried on by nothing elſe 
but by a hot and ſudden frolick, and I am very ſor- 


_ ry that it ſhould fall upon ſuch a worthy Gentleman 


as he was. And if there was no malice premedita- 
ted, then he can be found guilty of nothing but 
manſlaughter ; and as for the other two, they muſt 


be totally acquitted. If I have err'd in the ſumming 
up of theſe evidences, or miſtaken myſelf in any 


point, here are my brothers to help me. 


Then the Gentlemen of the Jury withdrew for 
about the ſpace of half an hour, and returned into 
Court upon a ſcruple of conſcience, one amongſt 
them ſpoke to the Court as followeth 


1 * 4 
ä * r | * 
22 \ * — 9 1 
= i * 8 


41. 7% Trial of Rowland Walters, Ee, 4 Jac. ll. 


. r 2 - £ : 
Nou, Gentlemen, I,muſt tell 


Furyman. My Lord, we are not ſatisfied in our 
conſciences concerning the death of Sir Charles Pymm 
we find in it malice fore- thought; becauſe after he 
had run the ſword through his body, he was not 
fatisfied with that, but muſt knock his head againſt 
the ground ; ſo we do take it, that the ſaid Sir 
Charies Pymm was maliciouſly murdered. 

Mr. Juſtice A//ibone, Gentlemen of the Jury, I 
ſhall endeavour to direct you in this caſe, and tell 
you what the Law faith, that it cannot reach a man's 
life, where no prepenſe malice is proved ; that there 
it none proved, appears very plain to me, and J 
hope alſo to you, becauſe it hath been proved that 
thoſe Gentlemen, viz. the priſoners at the bar, and 
the deceaſed, had never been in company before. 

Gentlemen, yau are upon your oaths to ſerve the 
King as Jurymen; and ps a Judge, am upon my 
oath to try the cauſe as well on the behalt of the 
living as the dead. So that upon the whole matter, 
Gentlemen, this can be called nothing elſe but a 
ſtorm, an ungoverned florm that ſuch men are ſub- 
je& to; ſo that it does not reach precedent malice, 
but ſubſequent paſſion ; which ſad paſſion was con- 
tinued to that height, that Sir Charles Pymm in the 
midſt of it loſt his life. \ 


Then the Jury went out again for about a quar- 
ter of an hour; and returning, brought in Mr. 
Walters guilty of manſlavghter ; but the other two 

were acquitted. . 


